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<19  App.  DlT.  824) 

GORMAN  T.  WHITE  et  aL 

(Snpreme  Conrt,  Appellate  DiTtsion,  First  Department    June  2B,  189T.) 

KXSUGBHCB  OF  LaNDLORO. 

It  la  not  negligence,  nnder  all  drcnmatanoea,  for  a  landlord  to  fall  to 
keep  tbe  balls  and  stairways  of  his  tenement  honse  lighted,  and  the  pres- 
ence of  a  stick  of  wood  on  the  stairway  Is  not  such  a  probable  danger  as 
to  call  upon  the  landlord  to  protect  his  tenants  against  It  by  lighting  the  gas. 

Appeal  from  trial  term. 

Action  by  Patrick  Gorman  against  Eleanor  White  and  othem 
Frran  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAIT  BRUNT,  P.  J.,  and  BUMSEY,  WILLIAMS^ 
INOBAHAM,  and  PABKEB,  JJ. 

George  William  Hart,  for  appellant. 
E.  P.  Johnson,  for  respondents. 

PABKEB,  J.  Between  the  hours  of  6  and  7  on  the  evening  of  the 
29th  day  of  April,  1893,  plaintiff's  wife  was  proceeding  down  the  back 
stairs  from  her  apartments  on  the  fourth  floor  to  the  back  yard  for 
wood.  On  one  side  of  the  stairway  was  a  h€ind  rail  about  18  inches 
from  the  wall,  and  on  the  other  a  partition  wall.  What  happened 
Mrs.  Gorman  described  as  follows: 

'TFtae  stains  were  so  dark  I  could  not  see  my  band.  I  had  to  hold  the  banis- 
ter while  I  was  gohig  all  the  way  down.  There  was  no  gas  lit  There  was  a 
gas  ftztnre  right  oyer  the  stairs,  but  the  meter  was  kept  locked  by  the  Janitor 
in  ■  little  place  in  the  walL  There  was  another  fixture  on  the  second  floor,  two 
fliglita  from  the  street  During  all  the  time  I  lived  there,  the  Janitor  had  charge 
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•f  the  lighting  of  the  gas.  Tenants  were  not  allowed  to  light  It  It  was  kept 
bcked.  The  Janitor  had  the  key.  I  had  gone  down  these  stairs  and  reached 
abnoet  to  the  turn  In  the  last  flight,  and  was  about  12  steps  from  the  bottom  of 
the  stairway,  when  my  right  foot  stepped  upon  sometliing  on  the  stairway,  and 
I  fell,  and  only  that  I  held  on  to  the  banisters  I  would  have  fallen  down.  I  felt 
that  it  was  a  piece  of  wood  that  I  stepped  on,  but  did  not  see  it  until  after  the 
janitor  had  lit  the  gas.  He  came  around  right  after  the  accident,  and  ll^fhted  it. 
I  was  holding  the  banister  with  my  right  hand  and  was  going  down  carefully, 
because  it  was  so  dark." 

As  soon  as  the  injured  woman  had  told  the  story  of  the  accident, 
the  trial  judge  advised  counsel  that  without  other  evidence  of  negli- 
gence there  could  be  no  recovery.  It  being  conceded  that  the  plain- 
tiff could  not  show  other  negligent  acts,  whether  of  omission  or  com- 
mission, the  plaintiff  rested,  whereupon  his  complaint  was  dismissed. 

The  stick  of  wood  carelessly  left  upon  the  stairs  caused  the  plaintifPs 
wife  to  fall.  The  evidence,  however,  does  not  even  suggest  that  the 
defendant  is  responsible  for  its  presence  there.  But,  urges  his  coun- 
sel, although  defendant  was  not  responsible  for  the  presence  of  the 
stick  of  w<x>d  on  the  stairs,  and  Mrs.  Gorman  would  not  have  fallen 
had  she  not  stepped  on  it,  still  she  could  have  seen  it,  and  avoided  it, 
had  the  gas  in  the  hall  been  lighted.  True,  but  the  presence  of  a  stick 
of  wood  on  the  stairway  was  not  a  probable  danger  against  which  the 
owner  was  called  on  to  protect  his  tenants  by  lighting  the  gas.  The 
appellant  is,  therefore,  driven  to  make  the  claim  that  a  landlord  is 
negligent  under  all  circumstances  who  fails  to  keep  the  halls  and  stair- 
ways of  his  tenement  houses  lighted.  But  in  this  state  the  law  is 
settled  otherwise.  Halpin  v.  Townsend,  2  City  Ct.  R  417,  affirmed 
107  N.  Y.  683,  14  N.  E.  611;  Muller  v.  Minken,  5  Misc.  Eep.  444,  26 
N.  Y.  Supp.  801;  Hilsenbeck  v.  Guhring,  131  N.  Y.  674,  30  N.  E.  580; 
Jucht  V.  Behrens  (City  Ct.  Brook.)  7  N.  Y.  Supp.  195.  The  Hilsenbeck 
Case  was  decided  after  O'Sullivan  v.  Norwood,  14  Dalv,  286,  which 
goes  further  in  the  direction  of  appellant's  contention  than  any  case 
we  have  found  in  this  state.  Indeed,  it  may  be  said  that  it  stands 
^nite  alone  in  the  position  taken  by  it  But  even  that  case  does  not 
assert  that  the  mere  failure  to  light  a  hall  and  stairway  constitutes 
negligence.  In  that  case  a  part  of  the  stairway  was  lighted  from 
the  street,  while  the  lower  step  of  the  second  flight  was  so  obscured  in 
darkness  as  to  have  induced  the  plaintiff  to  believe  that  there  were  no 
nore  steps.  This  proved  a  mistake,  and  the  result  was  a  fall,  an 
injury,  and  a  recovery  by  the  plaintiff. 

The  judgment  should  be  affirmed,  with  cost&     All  concur. 


0.9  .\pp.  Dlv.  314.) 

SEVENTY-THIRD  ST.  BLDG.  CO.  v.  IBNCKS. 

(Supreme  Court,  Appellate  Division,  First  Department    June  25,  1897.) 

Breach  of  Covenant— Dauaobs. 

If  a  grantee  of  real  property  can  maintain  an  action  upon  a  covenant 
against  incumbrances  contained  in  the  deed  by  which  the  premises  were  con- 
veyed to  his  grantor  (as  to  which,  qneere),  he  cannot  recover  more  ttian 
nominal  damages  if  he  has  not  been  disturbed  In  his  possession,  and  has 
not  paid  a  mortgage  or  other  money  lien  on  the  land. 
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Appeal  from  special  term. 

Action  by  the  Seventy-Third  Street  Building  Company  against 
Francis  M.  Jencks.  From  judgment  awarding  nominal  damages  for 
breach  of  coyenants  against  incumbrance,  plaintiff  appeals.  Af- 
firmed. 

.\rgued  before  VAN  BBUNT,  P.  J.,  and  BUMSEY,  WILLIAMS» 
nfGRAHAM,  and  PAEKER,  JJ. 

A.  G.  N.  Vermilya,  for  appellant 
Ernest  Hall,  for  respondent 

INGRAHAM,  J.  Assuming  that  the  decision  overruling  the  de- 
murrer is  concluslTe  upon  the  right  of  the  plaintiff  to  recover  in 
this  action,  and  that  upon  this  appeal  we  cannot  determine  the 
qnestton  of  the  right  of  the  plaintiff  as  a  grantee  of  the  property 
which  was  conveyed  to  its  grantor  by  the  deed  which  contained  the 
covenant,  we  think  that  the  court  below  was  clearly  right  in  hold- 
ing that  the  plaintiff  was  entitled  to  nominal  damages  only.  The 
covenant  in  question  was  a  covenant  against  incumbrances,  and 
there  can  be  no  doubt  but  that  there  was  a  breach  of  that  covenant 
That  covenant,  however,  is  of  such  a  nature  that,  if  there  was  a 
breach,  such  breach  must  have  existed  immediately  upon  the  exe- 
cution and  delivery  of  the  deed.  When  the  deed  was  delivered, 
there  was  either  an  incumbrance  upon  the  land  in  violation  of  such 
covenant  or  there  was  not.  If  there  was,  then  there  was  a  breach 
of  the  covenant,  and  a  cause  of  action  immediately  arose  in  favor 
of  the  grantee  in  the  deed.  It  is  not  apparent  to  me  upon  what 
principle  a  person  who  was  a  subsequent  grantee  of  the  property  to 
which  the  covenant  related,  which  was  broken  when  the  original 
deed  was  delivered,  can  sue  to  enforce  the  covenant.  Immediately 
upon  the  covenant  being  broken,  a  right  of  action  vested  in  the 
grantee  in  the  deed  which  contained  the  covenant,  and  that  right 
of  action  could  be  enforced  against  the  defendant.  When  the  gran- 
tee in  that  deed  came  to  sell  the  property,  if  it  appeared  that  in  con- 
sequence of  this  incumbrance  he  received  a  less  price  than  he  would 
have  received  if  the  incumbrance  had  not  existed,  he  could  have  re- 
covered as  damages  the  difference  between  the  price  that  he  actually 
realized  and  what  he  would  have  realized  if  there  had  been  no  in- 
cumbrance upon  the  property.  That,  as  I  understand  it,  was  dis- 
tinctly held  in  the  case  of  McGuckin  v.  Milbank,  152  N.  Y.  302,  46 
N.  E.  490.  How,  then,  can  the  purchaser  from  such  a  grantee  also 
sue  to  recover  for  the  damages  that  he  has  sustained  because  of 
an  incumbrance  upon  the  property  which  a  former  owner  had  cove- 
nanted with  some  <Mie  else  was  not  on  the  property?  There  was 
certainly  no  privity  of  contract  between  the  parties,  and  a  covenant 
against  incumbrances  has  never  been  held  to  run  vrith  the  land. 
This  was  held  in  the  case  of  McGuckin  v.  Milbank,  supra,  where 
the  conrt  say:  'The  plaintiff,  upon  the  proofs,  was  not  bound  to 
mdenuiify  his  grantee,  and  the  benefit  of  the  covenant  did  not  pass 
to  them  by  the  conveyances  from  the  plaintiff."  Assuming,  how- 
ever, that  the  plaintiff  in  this  case  stood  in  the  shoes  of  his  grantor 
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as  entitled  to  enforce  this  covenant,  still  the  measure  of  damages 
for  a  yiolation  of  each  covenant  would  not  justify  a  recovery  for  any 
of  the  itons  of  damage  claimed  by  the  plaintifL  The  measure  of 
damages  in  such  a  case  is  stated  by  the  court  of  appeals  in  the  case 
of  McGuckin  v.  Milbank,  supra,  as  follows:  "It  is  the  general  rule 
that  a  grantee  under  a  deed  containing  a  covenant  against  incum- 
brances, who  has  not  been  disturbed  in  his  possession,  and  who  has 
not  paid  the  mortgage  or  other  money  lien  on  the  land,  is  not  en- 
titled, in  an  action  for  the  breach  of  the  covenant,  to  recover  more 
than  nominal  damages."  Now,  this  plaintiff  has  not  paid  any  in- 
cumbrance upon  this  land.  He  was  not  disturbed  in  its  possession, 
and  therefore,  under  this  rule  as  stated,  he  was  not  entitled  to  re- 
cover more  than  nominal  damages.  In  this  case,  as  in  the  Mc- 
Onckin-Milbank  Case,  the  plaintiff  neither  paid  the  daim  nor  was 
he  evicted  under  it,  and  upon  no  principle  would  he  be  entitled  to 
recover  more  than  nominal  damages. 

We  think,  therefore,  that  the  decision  of  the  court  below  wai* 
clearly  right,  and  must  be  affirmed,  with  costs.    All  concur. 


(1ft  xpp.  EMv.  V».) 

OOHSN  V.  CLIMAX  CYCLE  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    lone  11,  1897.) 

EzEOUTiON— Claims  of  Third  I'brsons — Trial  by  Ssbriff'b  Jury. 

The  verdict  of  a  Jury  Impaneled  by  the  sheriff  to  try  the  validity  of  a 
claim  by  a  third  person  to  property  levied  on  (Code  Civ.  Proc.  {  1418)  U 
not  such  a  Judicial  detenuinatlon  as  may  be  reviewed.  In  the  absence  of 
an  express  statutory  provision  authorizing  a  review,  since  it  Is  not  con- 
clusive as  to  the  ownership  of  the  property  (Code  Civ.  Proc  H  1419,  1^20)'. 
and  therefore  a  motion  will  not  lie  to  set  aside  such  verdict 

Appeal  from  special  term.  New  York  county. 

Action  by  Eli  M.  CkAen  against  the  Climax  Qycle  Company  for 
goods  sold  and  delivered.  Plaintiff  obtained  a  judgment,  on  whi<^ 
execution  was  issued.  A  levy  was  made  under  the  execution,  and  one 
Ignatz  Goldflnger  presented  a  claim  to  the  property  levied  on.  There- 
upon the  sheriff  impaneled  a  jury  to  try  the  validity  of  the  claim. 
The  jury  found  for  claimant,  and  plaintiff  moved  to  set  the  verdict 
aside.     The  motion  was  denied,  and  plaintiff  appeals.     Affirmed. 

Argued  before  BUMSEY,  PATTERSON,  O'BRIEN,  INGRAHAM, 
and  PABKEB,  JJ. 

Henry  Hoelljes,  for  appellant. 
Charles  L.  Elingsley,  for  respondeat 

INGBAHAM,  J.  The  question  here  presented  is  novel,  no  case  in 
this  state  having  been  called  to  our  attention  in  which  such  a  motion 
has  ever  been  made.  From  the  facts  it  appears  that  the  sheriff  hav- 
ing levied  upon  certain  property  under  an  attachment  against  the  de- 
fendant, the  Climax  Cycle  Company,,  one  Goldflnger  made  a  claim 
to  such  property,  and  filed  a  notice  of  such  claim  with  the  sheriff;  that 
subsequently  the  sheriff  impaneled  a  jury  to  try  the  validity  of  the 
claim;  and  that,  such  jury  having  found  in  favor  d  the  claimant,  tbe 
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defendant  moved  at  special  term  to  set  aside  the  verdict  on  the  ground 
that  it  was  not  sustained  by  the  evidence  before  the  sheriff's  jury, 
thnB  endeavoring  by  a  motion  to  review  the  action  of  the  sheriff's 
jury  in  trying  tMs  claim  to  the  property  levied  upon  by  the  sherifL 
There  is  no  authority  in  the  Code  for  such  a  proceeding.  There  is  no 
provision  allowing  a  review  of  the  action  of  the  sherifE's  jury  in  deter- 
mining the  validity  of  such  a  claim.  The  jury  is  summoned  by  the 
sheriff,  and  presided  over  by  him;  and  the  only  effect  of  the  verdict 
i8  that,  in  case  it  is  in  favor  of  the  claimant,  the  execution  or  attach- 
ment creditor  is  compelled  to  give  a  bond  of  indemnity  to  the  sheriff, 
to  protect  him  as  against  such  claimant.  C!ode  Civ.  Proc.  §§  1418, 
1419.  By  section  1420  it  is  expressly  provided  that,  if  the  property  is 
found  to  belong  to  the  defendant,  the  finding  shall  not  prejudice  the 
right  of  the  claimant  to  sue  the  sheriff  for  a  recovery  of  the  property. 
It  is  quite  evident  from  a  review  of  these  provisions  of  the  Code  that 
this  determination  by  the  sheriff's  jury  is  not  such  a  judicial  deter^ 
mination  as  would  entitle  either  party  to  review  it,  in  the  absence 
of  an  express  provision  authorizing  such  a  review.  No  provision  is 
given  for  bringing  in  the  parties  interested,  or  allowing  them  to  be 
heard  before  the  sheriff's  jury;  the  evident  intent  being  to  provide  a- 
gnmmary  method  by  which  the  sheriff  may  cause  an  investigation  to 
be  made  as  to  the  title  of  any  one  claiming  goods  upon  which  he  has 
levied,  upon  which  to  base  a  demand  on  the  execution  or  attachment 
creditor  for  a  bond  of  indemnity  to  protect  him  as  against  a  claimant 
of  the  property.  The  whole  pidicy  of  the  act  would  be  defeated  if, 
upon  this  summary  application,  appeals  or  applications  to  review  the 
action  of  the  sheriff's  jury  should  be  allowed,  thus  entailing  upon 
the  parties  the  expense  of  a  regular  litigaticm.  From  the  case  cited 
by  the  counsel  for  the  respondents,  it  would  appear  that,  under  the 
practice  at  common  law  in  England,  such  a  proceeding  by  a  sheriff 
was  authorized;  but  Lord  Kenyon,  in  the  court  of  king's  bench,  de- 
termined that  the  parties  to  the  action,  not  being  bound  by  the  ver- 
dict, had  no  right  to  interfere  and  have  the  verdict  set  aside.  E<*- 
erts  V.  Thomas,  6  Term  R  88.  We  think  that  the  same  reason  for 
refusing  to  permit  a  party  to  interfere  applies  under  oar  Code,  as 
neither  party  is  bound  by  this  verdict  of  the  sheriff's  jury,  as  it  is  a 
mere  inquiry  by  the  sheriff  to  determine  whether  he  should  require 
the  execution  or  attachment  creditor  to  give  a  bond  of  indemnity  to 
protect  him  in  holding  the  goods  or  property  levied  upon  as  property 
snbject  to  such  levy. 

We  think  the  order  appealed  from  was  right,  and  it  is  affirmed, 
with  costs.      All  concur. 


as  App.  Dlv.  561.) 

CARPENTER  v.  FISHEJR. 

iS^upreme  Conrt.  Appellate  Dlvtalon,  Fotirth  Deportment.     June  12,  1897.) 

Ibjlkction — Uevival  Pekdiso  Appeai,. 

Where  a  Judgment  disuiisslnfr  a  suit  for  an  Injunction,  and  vacating  the 
temporary  injunction  previously  frranted,  Is  affirmed  by  the  appellate  divl- 
•lon.  the  special  term  has  no  power  to  suspend  the  jndgmait,  and  revive 
the  injunction,  pending  an  appeal  to  the  coiut  of  appeals. 
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Appeal  from  special  term,  Monroe  county. 

Suit  by  Anna  H.  Carpenter  against  Hattie  S.  Fisher  for  an  in- 
junction. A  judgment  dismissing  the  complaint  was  aflSnned  by  the 
appellate  division  (43  N.  Y.  Supp.  418);  and  frtwi  an  order  of  the 
special  term  suspending  the  <q)eration  of  the  judgment,  and  reviving 
the  temporary  injunction  theretofore  granted,  pending  an  appeal  to 
the  court  of  appeals,  defendant  appeals.    Reversed. 

The  action  was  brought  to  restrain  the  defendant  from  closing  an  alley  or 
erecting  any  fence  or  obstrncticm  thereon  by  which  the  plaintiflf  would  be  pre- 
vented from  using  this  alley.  At  the  commencement  of  the  action  a  tempo- 
rary injunction  was  granted,  restraining  the  defendant,  as  demanded  in  the 
complaint,  from  erecting  a  fence  upon  the  alley  or  Interfering  with  the  use  of 
the  plaintiff  therein.  The  action  was  tried  at  an  equity  term  in  Monroe  county 
in  September,  1895.  The  trial  court  dismissed  the  plaintiff's  complaint,  with 
a  conclusion  of  law  "that  the  defendant  is  entitled  to  judgment  dismissing  the 
plaintiff's  complaint,  and  vacating  the  injunction  heretofore  granted  in  this 
action,  with  costs."  This  judgment  was  duly  entered,  and  the  plaintiff  ap- 
pealed to  the  appellate  division  of  the  supreme  court  of  the  Fourth  department 
where  the  judgment  of  the  trial  court  was  afllrmed  (43  N.  Y.  Supp.  418),  and 
judgment  upon  such  appeal  duly  perfected;  whereupon  the  plaintiff  appealed 
to  the  court  of  appeals,  giving  the  usual  undertaltlng  to  perfect  the  appeal 
Upon  application  to  the  special  term  of  Monroe  coimty,  after  such  appeal,  the 
'  Older  appealed  from  was  made,  and  after  reciting  that  a  motion  had  been  made 
upon  the  return  of  an  order  to  show  cause  for  the  suspension  of  the  operatlcHi 
of  the  judgment  entered,  upon  the  atUrmance  In  the  appellate  court,  describing 
It,  it  process  as  follows:  "It  is  ordered  that  said  motion  be,  and  the  same 
hereby  Is,  granted,  and  that  the  operation  of  the  judgment  entered  herein  on 
the  28th  day  of  December,  1896,  be,  and  the  same  hereby  Is,  suspended,  until 
the  final  determination  of  this  action  in  the  court  of  appeals;  and  said  injunc- 
tion remain  In  full  force  and  ^ect  until  such  final  determination,  upon  condi- 
tion that  the  plaintiff  execute  and  deliver  to  the  defendant  a  bond  with  two 
sureties,  to  be  approved  by  a  justice  of  this  court,  In  the  penal  sum  of  five 
hundred  dollars,  conditioned  for  the  payment  of  any  damages  to  the  defendant 
In  the  case  of  affirmance  which  the  defendant  may  sustain  by  reason  of  the 
continued  use  by  the  plaintiff  of  the  premises  described  In  the  complaint,  said 
bond  to  be  given  within  ten  days  of  the  entry  of  this  order;  and.  In  the  event 
that  the  plaintiff  fails  or  refuses  to  give  such  bond,  then  this  motion  is  denied, 
with  ten  dollars  costs  to  be  paid  by  the  plaintiff  to  the  defendant." 

Argued  before  HARDIN,  P.  J.,  and  POLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ, 

W.  A.  Sutherland,  toe  appellant 
0.  D.  Kiehel,  for  respondent. 

WARD,  J.  The  learned  judge  who  granted  the  order  appealed 
from  made  a  brief  memorandum  of  his  decision,  and  quoted  Genet  v. 
President,  etc.,  113  N.  T.  472,  21  N.  E.  390,  as  authority  for  the  poed- 
tion  he  assumed.  In  that  case  the  special  term  of  tie  New  York 
superior  court  made  an  order  suspending  the  operation  of  a  judgment 
during  the  pendency  of  the  appeal  to  the  court  of  appeals  on  condi- 
tion of  executing  a  bond  to  pay  such  damages  as  the  plaintiff  might 
sustain  by  reason  of  the  defendant's  continuing  pending  the  appeal 
to  do  the  acts,  or  any  of  them,  prohibited  by  the  judgment  appealed 
from.  The  judgment  appealed  from  restrained  the  defendant  from 
using  a  shaft,  breaker,  and  sti-uctures  erected  on  the  plaintiff's  lands 
in  mining  coal  from  lands  of  the  defendant  contiguous  to  the  lands  of 
the  plaintiff,  except  under  certain  limitations  specified,  and  also 
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from  depositing,  on  the  surface  of  the  plaintiffs  lands,  culm  from 
coal  mined  from  other  lands  than  those  of  the  plaintiff.  The  oowrt 
in  that  case  held  that,  aa  the  special  term  of  the  superior  court  had 
the  same  power  as  r^arded  that  action  as  the  special  term  of  the 
supreme  court,  there  was  an  inherent  pow^  in  that  court  to  sus- 
pend the  operations  of  a  judgment  pending  an  appeal,  and  that  that 
waa  a  case  for  a  proper  exercise  of  that  power;  two  of  the  judges  not 
voting.  Observe  that  this  was  not  an  attempt  to  revive  a  dead  in- 
juncti<m,  or  to  give  relief  by  way  of  injunction  pending  the  appeal, 
but  it  waa  simply  staying  the  operation  of  an  injunctioD  whidi  had 
become  permanent  in  the  judgment  in  the  plaintiff's  favor. 

In  Jackson  v.  Bunnell,  113  N.  Y.  216,  21  N.  E.  79,  the  same  court 
that  decided  the  case  last  cited  (all  the  judges  concurring)  passed 
upon  a  case  more  like  the  one  at  bar,  where  there  was  an  appeal  from 
an  order  of  the  general  t«rm  of  the  court  of  common  pleas  of  New 
York,  continuing  and  making  permanent  a  preliminary  injunction. 
The  final  judgment  in  the  action  did  not  award  an  injunction,  and 
Pinch,  J.,  lays  down  the  law  upon  the  subject  as  follows: 

"On  tbeee  facta  [after  reciting  them],  we  are  met  by  the  question  whether  a 
final  and  permaneot  injunctloa  can  In  any  case  be  granted  on  motion  and  by 
a  mere  order,  when  no  acti<»  between  the  parties  is  pending,  but  both  actions 
covering  the  contporersy  have  gone  to  final  Judgment.  [The  preliminary  injunc- 
tion restrained  the  enforcement  of  another  action.]  Under  the  law  of  thia 
state,  there  Is  no  authority  for  such  an  order.  The  Code  has  abolished  the 
writ  of  Injunction,  and  substituted,  as  a  provisional  remedy,  an  Injunction 
granted  by  order.  Code  Civ.  Proc.  {  602.  It  can  be  awarded  only  hi  the 
cases  and  In  the  manner  specifically  prescribed,  and  Is  impliedly  forbidden  In 
any  others.  [Citing  FeUows  v.  Heermans,  13  Abb.  Prac.  (N.  S.)  9.]  Even 
where,  after  Judgment,  there  has  been  an  appeal,  the  previous  temporary  In- 
junction Is  abrogated  by  the  Judgment,  and  any  new  or  further  restraint  must 
be  contained  In  the  final  Judgment  or  order,  or  cannot  be  granted  at  all.  Gard- 
ner V.  Gardner,  87  N.  Y.  18;  People  v.  Bandall,  73  N.  Y.  416;  Spears  v. 
Mathews,  66  N.  Y.  128.  The  rule  Is  easily  Justified  on  principle.  An  Injunc- 
tion by  order  is  a  provisional  remedy,  and  temporary  In  Its  character.  It  aa- 
■omea  a  pending  UUgatloD,  In  which  all  questions  are  to  be  settled  by  a  Judg- 
ment, and  operates  only  until  that  Judgment  is  rendered.  If,  by  that,  a  pef- 
manent  Injunction  Is  granted,  the  temporary  one  is,  of  course,  ended,  and 
equally  so  If  a  permanent  Injunction  is  In  the  end  denied." 

In  Fellows  v.  Heermans,  supra,  the  question  before  us  was  squardj 
np.  A  temporary  injunction  had  been  obtained,  restraining  the  de^ 
fendant  from  proceeding  under  certain  instruments  which  the  plain- 
tiff claimed  were  executed  under  mistake  and  undue  influence,  and 
which  instruments  provided  that  the  grantee  should  sell  and  convey 
certain  landa  The  plaintiff's  complaint  was  dismissed  upon  tbt 
trial,  and  the  plaintiff  appealed  to  the  general  term,  and  made  a 
motion  at  special  term  for  a  renewal  and  continuance  of  the  injunc- 
tion during  the  pendency  of  the  appeal.  The  special  term  made 
tuch  an  oider,  which  was  afSrmed  at  the  general  term,  but  was  re- 
versed by  the  court  of  appeals,  upon  the  ground  that  the  supreme 
coart  had  no  poiwer  to  revive  or  continue  a  temporary  injunction 
obtained  by  the  plaintiff  after  judgment  against  him  in  the  action, 
pending  his  app^  from  the  judgment. 

In  Spears  t.  Mathews,  supra,  the  same  question  was  again  np  in 
the  court  of  appeals,  and  the  court  in  that  case  held  that  the  court 
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had  no  power  after  judgment  against  the  plaintiff  in  an  actim,  and 
pc-uding  an  appeal  by  him  therefrom,  to  grant  an  injunction  or  to 
revive  or  continue  a  temporary  injunction. 

The  dietinction  which  the  cases  make  is  evident  Where  the 
plaintiff  has  obtained  the  injunction  which  the  action  is  brought 
to  secure,  the  court,  on  appeal,  in  a  proper  case,  may  suspend  its 
operaticm;  but  where  the  plaintiff  has  been  defeated  in  his  action, 
and  in  maintaining  his  injuncti<m,  and  it  has  been  dissolved,  there 
is  no  power  in  the  court  to  revive  it  pending  the  appeal.  The  judg- 
ment in  this  case  denied  the  relief  that  the  plaintiff  sought,  and  gave 
costs  to  the  defendant.  Upon  appeal  from  that  judgment,  and  on  giv- 
ing the  proper  undertakings  provided  by  sections  1326  and  1327 
of  the  Code  of  Civil  Procedure,  the  plaintiff  is  entitled  to  a  stay  of 
execution  pending  the  appeal;  that  is  the  only  stay  pending  the  ap- 
peal which  the  plaintiff  can  have  in  this  action. 

The  order  appealed  from  should  be  reversed,  with  |10  costa  and 
the  disbursements  ot  the  appeal.    All  concur. 


m  App.  Ulv.  332.) 

PEOPLE  ex  rd.  KAVANAGH  v.  GRADY  et  aL 

(Supreme  Court,  Appellate  DlvlBlon,  Second  Department    June  15,  1887.) 

Offioeks— EteMOVAL— Vbtebams. 

The  provision  of  the  civil  service  law  that  veterans  of  the  war  shall  not 
be  removed  from  any  position  In  the  public  service  held  by  them,  except 
after  a  hearing,  applies  to  cases  where  the  appointment  was  illegal. 

Appeal  from  special  term,  Queens  county. 

Mandamus  by  Owen  J.  Kavanagh  against  John  T.  Grady  and 
others,  composing  tlie  board  of  police  commissioners  of  Long  Island 
City,  to  compel  the  reinstatement  of  relator  as  a  member  of  the  police 
force.     The  writ  was  denied,  and  relator  appeals.     Reversed. 

Argued  before  GOODRIGB,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

William  E.  Stewart,  for  appellant. 
George  W.  Stephens,  for  respondents. 

CULLEN,  J.  It  is  unnecessary  to  determine  what  was  the  effect 
of  the  alleged  agreement  of  the  police  commissioners  upon  the  resigna- 
tion of  the  relator  from  the  force  in  1880 ;  nor  is  it  necessary  to  in- 
quire into  the  legality  of  his  reappointment  as  a  member  of  the  force 
in  1892.  It  is  sutHoient  to  say  that  he  was  then  appointed,  and  from 
that  time  until  his  summarj'  discharge  by  the  respondents,  on  the 
3l8t  day  of  January,  1890,  was  a  de  facto  police  officer  of  Long  Island 
City.  The  relator  was  an  honorably  discharged  soldier  of  the  late 
war.  In  the  case  of  People  v.  Board  of  Health  of  City  of  Troy,  15  App. 
Div.  273,  44  N.  Y.  Supp.  597,  it  was  decided  by  the  appellate  division 
of  the  Third  department  that  a  veteran  could  not  be  removed  from  his 
position  or  emi)loymeiit  except  after  a  hearing  upon  notice,  even 
though  his  original  appointment  was  unlawful.  It  was  held  that  he 
had  a  right  to  a  hearing  upon  the  very  question  of  the  legality  of  his 
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appointment     This  authcNrity  is  conclusive  of  the  disposition  of  the 
case  before  as.     The  summarj  removal  of  the  relator  was  improper. 
The  order  appealed  from  should  be  reversed,  with  f  10  costs  and  dis- 
baraem^itB,  and  motion  granted,  with  flO  co»t&     All  concur. 


tl.H  Aw*.  I>iv.  316.> 

BTIYBBS  y.  WISB. 

(Snpreme  Court,  Appellate  DiTialon,  Second  Department    June  15,  1897.) 

AKHDUfBNT  OP  MaKRIAOK— ACTION  BT  ParKNT — Al.IMOHT. 

In  an  action  by  a  parent  to  annul  the  marriage  of  her  infant  son  (Code 
Civ.  Proc,  i  1744),  alimony  cannot  be  awarded  against  plaintiff. 

Appeal  from  special  term. 

Action  by  Julie  C.  Stivers  against  Elizabeth'  Roma  Wise  to  annul 
the  marriage  of  plaintiff's  infant  son  with  defendant.  From  an  or- 
do-  granting  to  defendant  alimony  and  counsel  fees,  plaintiff  appeals. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

L  Alb«t  Englehart,  for  appellant. 
J.  A.  Young,  for  respondent. 

GOODRICH,  P.  J.  The  action  is  brought  by  the  mother  of  Harold 
H.  Wise,  an  infant,  bom  July  25,  1879,  to  annul  a  marriage  with  the 
defendant,  solemnized  on  January  6,  1896,  the  infant  being  at  that 
time  under  17  years  of  age.  The  mother  is  authorized  to  bring  this 
actim  by  section  1744  of  the  Code  of  Civil  Procedure,  the  age  of  legal 
consent  being  fixed  at  18  years  in  the  case  of  males.  Alimony  is 
defined  to  be  an  allowance  which  a  husband  or  former  husband  may 
be  forced  to  pay  to  his  wife  or  former  wife,  living  legally  separate 
from  him,  for  her  maintenance ;  while  alimony  pendente  lite  is  that 
given  to  the  wife  during  the  pendency  of  an  action  for  divorce,  sep«i- 
ration,  or  annulment  of  marriage.  Both  definitions  recognize  the 
husband  as  the  source  of  payment.  Mr.  Bish<^,  in  his  treatise  on 
Marriage,  Divorce,  and  Separation  (volume  2,  §§  972,  973),  states  the 
English  law  to  be  that  the  expenses  of  a  wife's  defense  in  a  divwce 
suit  come  under  the  head  of  necessaries,  so  far  aa  to  permit  a  re- 
covery of  such  expenses  by  a  person  who,  in  good  faith  and  on  prob- 
able cause,  carries  on  or  defends  a  wife's  divorce  suit.  This  also 
proceeds  on  the  theory  that  the  husband  himself  is  bound  to  support 
and  iNTOvide  necessaries  for  his  wife. 

I  find  no  authority  which  justifies  an  order  compelling  the  payment 
of  alimony  pendente  lite  by  the  guardian  ad  litem,  or  the  next  friend 
of  the  infant,  or  by  the  parent,  in  a  suit  for  the  annulment  of  mar- 
riage, on  the  ground  that  the  infant  was  under  the  legal  age  of  con- 
sent. On  the  contrary,  in  the  case  of  Osgood  v.  Osgood,  2  Paige, 
621,  the  court  referred  to  the  case  of  Perkins  v.  Perkins  (not  report^), 
in  the  following  language: 

"Tbe  comi)lalnant.  liowever,  was  an  infant,  without  property,  and  thfe  suit  was 
prorecnted  by  the  father,  as  hl8  next  friend.    The  application,  on  the  part  at 
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the  defendant,  was  that  the  nert  friend  of  the  hnsband  should  fnmtsh  her  wltfc 
funds,  out  of  his  own  property,  to  defend  the  suit.  The  CMUrt  decided  that 
the  father  could  not  be  compelled  to  furnish  her  with  the  means  of  defense, 
and  that  he  was  not  liable  for  allmonr  dunliig  the  Utlgatk»." 

I  see  no  legal  reason  why  the  mother  of  an  infant,  who  has  brought 
an  action  of  this  character,  should  be  compelled  out  of  her  own  meaiu 
to  contribute  alimony  for  the  support  of  the  wife  of  her  infant  son, 
or  counsel  fee  for  the  wife's  attorney,  whore  it  is  evident  that  the 
marriage  was  omtracted  while  the  infant  was  under  the  legal  age  of 
consent. 

The  order  appealed  from  should  be  reversed,  without  costa  AM 
concur. 


a»  App.  Dlv.  70.) 

FARMERS'  LOAN  &  TRUST  00.  v.  ABBRLB  et  aL 

(Supreme  Court,  Appellate  DlTlslon,  First  Department.    June  11,  1897.) 

1.  UuTUAi.  Inburancb  Company— Insolvehot—Tkust  Fund. 

A  reserved  fund  of  a  mutual  Insurance  company,  held  In  trust  for  divi- 
sion on  the  dissolution  of  the  company  among  Its  then  members.  Is  for  tba 
benefit  of  the  living  members  at  the  time  of  such  dissolution. 

2.  Same— Rionrs  of  RpxErvEKS. 

On  a  dissolution  of  a  mutual  Insurance  company,  and  the  appointment  oC 
a  receiver  of  its  property,  the  trustee  of  a  trust  fund  created  for  the  bene- 
fit of  certain  members  should  pay  the  sum  over  to  the  receiver,  with  all  the 
accumulations,  with  interest,  after  mailing  such  deduction  as  they  are  enti- 
tled to  make  pursuant  to  their  contract. 

Appeal  from  special  term. 

Action  by  the  Farmers'  Loan  &  Trust  Company,  as  trustee,  against 
Daniel  Aberle  and  others,  to  obtain  a  determination  as  to  who  are 
entitled  to  the  trust  fund,  held  by  plaintiff,  and  for  direction  as  to 
the  distribution  thereof.  From  a  judgment  (41  N.  Y.  Supp.  638), 
defendants  appeal.    Modified. 

Argued  before  VAII  BRUNT,  P.  J.,  and  RUMSEY.  O'BRIElf, 
INGRAHAM,  and  PARKER,  JJ. 

Henry  W.  Sackett,  for  appellant  receiver. 

Arthur  S.  Luria,  for  appellant  Bliss. 

Robert  Gibson,  Jr.,  for  appellants  Mills  and  others. 

Raphael  J.  Moses,  for  appellant  death  claimants. 

F.  W.  Steele,  for  defendant  Mackaye. 

David  McClure,  for  plaintiff  respondent. 

Edmund  Luis  Mooney,  for  defendant  respondents. 

Hector  M.  Hitchings,  in  pro.  per.  and  for  other  respondents. 

Henry  D.  Hotchkiss,  for  respondents  Allen  and  others. 

RUMSEY,  J.  The  first  question  to  be  determined  is  whether  so 
much  of  the  judgment  as  prescribes  that  the  funds  in  the  hands  of 
the  plaintiff  should  be  distributed  among  the  members  of  the  as- 
sociation who  are  entitled  to  participate  in  the  reserve  fund  is  cor- 
rect, or  whether  that  fund  should  be  mingled  with  the  mortuary 
fund,  and  all  the  depth  claimants  allowed  to  share  in  it.    The  te- 
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serve  fond  of  the  association  is  established  by  the  by-laws,  which 
in  that  regard  read  as  follows: 

"From  each  assessment  received  by  the  association  twenty  per  cent  (20fl 
■hall  be  set  aside,  and  constitute  a,  reserve  fund,  which  shall  be  deposited  witli 
a  tmst  company,  and  to  be  securely  invested  In  United  States  bonds,  bond  and 
mortgage,  or  other  Interest-bearing  securities,  by  said  trust  company  as  trustee, 
for  the  exclusive  benefit  of  the  members  of  the  association.  The  reserve  fund 
above  one  hundred  thousand  dollars  ($100,000)  may  be  applied  to  the  payment 
of  claims  in  excess  of  the  American  Experience  Table  of  Mortality,  and  when, 
under  such  circumstances,  any  claim  by  death  Is  due,  to  the  making  up  of  any 
dcHciency  that  may  then  exist  In  the  mortuary  fund.  Should  none  of  these 
contingencies  arise,  this  association  being  purely  mutual,  at  the  expiration  of 
a  period  of  ten  (10)  years,  and  each  year  thereafter  during  the  continuance  of 
this  certificate,  a  division  of  the  reserve  fund,  together  with  Its  accumulated 
Interest,  will  be  made,  and  an  equitable  proportion  thereof  wUl  be  credited  to 
each  certificate  In  force  upon  the,  books  of  the  association,  and  be  applied  t» 
the  payment  of  future  assessments  and  dues  under  such  said  certificate." 

These  provisions  of  the  by-laws  are  substantially  repeated  in  the 
certificate  issaed  to  each  member  who  is  entitled  to  share  in  the 
reserve  fond. 

It  has  been  held  in  several  cases  that,  onder  by-laws  substan- 
tially like  these  in  other  associations,  the  reserve  fond  was  not  aa 
"asset"  of  the  company,  within  the  general  meaning  of  the  term, 
bat  was  more  in  the  nature  of  a  trust  fund,  set  apart  for  a  particular 
purpose,  for  the  benefit  of  those  members  who  were  entitled  to  it, 
and  that  the  death  claimants  generally  were  not  entitled  to  receive 
any  portion  of  it,  but  it  was  to  be  distributed  among  those  who,  by 
the  provisions  of  their  policies,  were  entitled  to  share  in  it.  In  re 
Equitable  Reserve  Fund  Life  Ass'n  of  New  York,  131  N.  Y.  354, 
30  N.  E.  114;  People  v.  Life  Union,  83  Hun,  598,  31  N.  Y.  Supp. 
1120.  The  same  principle  must  be  applied  in  this  case,  and  must 
control  the  distribution  of  this  reserve  fund,  unless  it  shall  appear 
from  the  record  that  in  some  way  its  destination  has  been  changed, 
and  other  persons  have  become  entitled  to  share  in  it.  This  is 
claimed  to  have  taken  place  by  the  action  of  the  association  in 
amending  the  by-laws  so  as  to  authorize  the  directors  to  use  the 
reserve  fund  to  the  payment  of  any  death  claim,  whenever,  in  their 
discretion,  it  would  be  for  the  best  interest  of  the  association  to  do 
80.  An  amendment  to  that  effect  of  the  by-laws  was  proposed  at 
the  annual  meeting  which  was  held  on  the  14th  day  of  March,  1894, 
and  it  is  claimed  that  that  amendment  was  then  adopted.  It  is 
also  claimed  that,  having  been  adopted,  it  had  the  effect  to  take 
away  the  right  of  those  persons  who  before  that  had  been  entitled 
to  share  in  the  reserve  fund,  and  to  make  that  fund  a  portion  of 
the  general  assets  of  the  corporation,  applicable  to  the  payment  of 
death  claims,  and  to  any  other  claima  which  were  liabilities  of  the 
association.  It  was  prescribed  by  the  by-laws  of  the  association 
that  the  contract  between  the  association  and  each  member  should 
be  deemed  to  include,  as  an  integral  part,  the  laws  of  the  state  of 
New  York  pursuant  to  which  the  association  was  incorporated,  the 
certificate  or  certificates  of  incorporation,  the  by-laws  and  all  amend- 
ments thereto,  rules  and  regulations  of  the  association  in  force  at 
the  date  of  the  certificate.    As  it  appears  that  no  certificates  were 
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issued  after  the  14th  of  March,  1894,  the  time  when  this  by-law  was 
amended,  as  is  alleged,  it  may  with  some  force  be  insisted  that  by 
the  terms  of  the  contract  itself,  in  accordance  with  which  the  by- 
laws and  regalations  in  force  at  the  date  of  the  certificate  are  made 
part  of  the  contract,  this  amendment,  which  was  subsequent  to  the 
date  of  the  certificates,  should  not  be  permitted  to  have  the  effect 
of  taking  away  the  right  which  holders  of  certificates  at  that  time 
had  in  the  reserve  fund. 

But,  passing  that  suggestion,  which  is  not  insisted  upon  by  coun- 
sel, and  assuming,  for  the  purposes  of  this  argument,  that  there  was 
present  at  the  meeting  on  the  14th  day  of  March,  1894,  a  sufficient 
quorum  to  pass  a  by-law  pursuant  to  the  provisions  of  section  216 
of  the  insurance  law,  it  remains  to  be  considered  whether  such  a 
change  in  the  by-law  would  be  operative  to  devest  the  rights  which 
the  holders  of  certificates  had  acquired  in  the  reserve  fund  before 
the  by-law  had  been  amended.  It  is  claimed  on  the  part  of  the 
appellants  that  there  was  reserved  to  the  association  the  right  to 
amend  its  by-laws,  and,  consequently,  each  member  of  the  associa- 
,  tion  is  bound  by  any  amendment  made  after  he  receives  his  certifi- 
cate, although  the  effect  of  it  may  be  to  devest  rights  which  have 
vested  in  him  by  virtue  of  the  certificate.  It  is  unnecessary  to 
discuss  at  length  the  effect  of  an  amendment  of  the  by-laws  to  devest 
rights  which  have  already  become  vested  pursuant  to  a  contract 
between  the  association  and  its  members.  It  must  be  deemed  now 
to  be  established  that,  even  though  the  right  is  reserved  to  the 
association  to  amend  and  change  its  by-laws,  and  although  the  by- 
laws are  said  to  form  part  of  the  contract  between  the  association 
and  its  members,  yet  that  there  is  no  power  in  the  association  so 
to  amend  its  by-laws  as  to  devest  rights  which  have  vested,  how- 
ever broad  may  be  its  power  as  to  mere  matters  of  administration. 
Kent  V.  Mining  Ca,  78  N.  Y.  159;  Engelhardt  v.  Loan  Ass'n,  148 
N,  Y.  281,  42  N.  E.  710;  Weiler  v.  Aid  Union,  92  Hun,  277,  36  N.  Y. 
Bupp.  734.  Within  the  rules  laid  down  by  these  cases  it  must  be 
held  that  no  amendment  to  the  by-laws  of  an  association  of  this 
character  can  be  made  operative  to  devest  rights  which  have  al- 
ready vested  in  the  members. 

But  the  appellants  claim  that  the  death  claimants  are  entitled 
to  share  in  this  fund  by  virtue  of  the  sixth  clause  of  the  first  con- 
tract between  the  plaintiff  and  the  Mutual  Benefit  Life  Association 
and  the  tenth  clause  of  the  second  contract.  Even  if  we  should 
conclude  that  the  latter  of  these  clauses  was  not  invalid,  as  ad- 
judged, yet  we  are  quite  clear  that  neither  of  th«n  can  in  any 
way  affect  the  rights  which  those  certificates  give  to  their  holder. 
The  members  are  not  parties  to  the  contract  between  the  plaintiff 
and  the  association.  They  have  had  no  notice,  so  far  as  appears, 
of  the  making  of  any  such  contract.  They  are  not  in  any  way  in 
privity  with  it,  and  we  are  not  aware  of  any  principle  which  would 
authorize  a  corporation  to  make  a  contract  with  a  third  party  the 
effect  of  which  would  be  to  take  from  the  stockholders  of  the  cor- 
poration property  which  they  are  entitled  to  have,  and  to  turn  it 
over  to  the  corporation  through  whose  contract  they  became  en- 
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titled  to  it  Wliatever  may  be  the  duty  of  the  plaintiff  towards 
this  corporation,  arising  out  of  the  fact  that  it  has  inserted  in  its 
contract  the  provisions  in  qnestion,  those  provisions  clearly  can 
have  no  effect  to  take  away  the  rights  of  the  members  and  give  them 
to  the  association  itself. 

It  is  claimed  that  the  distribution  of  the  reserve  fund  among  the 
living  members  is  forbidden  by  the  law  of  the  state,  and  for  that 
reason  that  the  fund  already  created  should  go  into  the  general 
assets  of  the  corporation.  Even  were  the  law  to  be  construed  as 
making  illegal  the  creation  of  a  reserve  fund,  it  would  not  neces- 
sarily follow  that  such  a  fund  should  be  diverted  from  the  purpose 
for  which  it  was  created,  and  paid  into  the  mortuary  fund,  of  which 
it  was  no  part.  But  we  do  not  think  that  the  creation  of  a  reserve 
fond,  for  purposes  for  which  this  one  was  created,  is  illegal.  By 
chapter  975  of  the  Laws  of  1883,  which  authorized  the  creation  at 
corporations  of  this  kind,  they  were  expressly  permitted  to  create  a 
reserve  fund,  to  be  used  in  the  payment  of  assessments  or  death 
losses,  or  for  benefits  in  the  case  of  physical  disability  only.  No 
limitation  of  any  kind  was  put  upon  the  right  to  create  this  fnnd 
until  1887,  when  the  law  was  modified  by  directing  that  nothing  is 
the  act  should  prevent  any  corporation  from  paying  out  of  its  re- 
serve fund,  to  its  members,  such  ratable  cash  dividends,  or  from 
crediting  on  assessments  such  ratable  sums,  as  they  are  now  or  may 
hereafter  become  entitled  to  by  the  terms  of  their  existing  con- 
tracts, provided  that  such  corporation  shall  have  first  deposited  the 
sum  of  1100,000  with  the  insurance  department  of  the  state,  and  the 
superintendent  has  certified  to  that  effect.  This  amendment  was 
the  sixth  section  of  chapter  285  of  the  Laws  of  1887.  It  did  not 
purport  to  declare  invalid  the  reserve  fund  which  had  before  then 
been  created,  or  to  forbid  absolutely  the  continuance  of  such  a  fund, 
but  it  simply  required  the  deposit  of  f  100,000  in  the  insurance  de- 
partment before  any  of  the  fund  could  be  paid  out.  As  no  pay- 
ment was  attempted  to  be  made  of  this  fund  while  that  amendment 
was  in  force,  it  does  not  apply  here.  By  section  214  of  the  insur- 
ance law  the  right  to  credit -the  reserve  fund  upon  assessments  was 
given  without  a  deposit,  which  was  only  required  when  it  should  be 
proposed  to  make  a  contract  to  pay  a  fixed  sum  in  cash  to  a  living 
holder  of  a  certificate.  None  of  these  provisions  apply  to  the  case 
at  bar. 

It  is  said,  however,  that  all  that  portion  of  the  reserve  fund  in 
excess  of  f  100,000  ought  to  be  applied  to  the  payment  of  death,  claims, 
becaase  at  various  times  resolutions  were  adopted  by  the  board  of  di- 
rectors that  the  surplus  above  that  sum  should  be  transferred  to  the 
mortuary  fund,  and  devoted  to  the  payment  of  death  claims.  It 
seems,  from  the  record,  that  all  resolutions  passed,  authorizing  the 
transfer  of  money  from  the  reserve  fund  to  pay  death  losses,  before 
October  22,  1891,  had  been  complied  with,  and  the  money  provided 
for  by  those  resolutions  actually  paid  out.  The  resolution  of  Oc- 
tober 22,  1891,  required  the  transfer  of  |8,234.44  to  the  credit  of 
the  association,  from  the  reserve  fnnd  to  the  mortuary  account.  That 
sum  was  never  transferred,  bat  still  reoiains  in  the  reserve  fund; 
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and  it  is  claimed  that,  as  the  transfer  was  aathorieed,  it  should  dow 
be  directed  to  be  made.  But  we  do  not  think  that  any  such  transfer 
as  was  contemplated  by  the  resolution  of  October  22d  was  author- 
ized. The  reserve  fund  could  only  be  infringed  upon  for  the  pay- 
ment of  claims  in  excess  of  the  American  Experience  Table  of  Mor- 
tality, and  when,  under  such  circumstances,  any  claim  by  death  was 
due,  to  the  making  up  of  any  deficiency  that  might  then  exist  in 
the  mortuary  fund.  There  was  no  power  to  deplete  the  fund  for 
any  other  purpose  than  to  make  up  such  deficiency;  but  the  resolu- 
tion of  October  22d  does  not  purpose  to  transfer  the  fund  for  any 
such  purpose,  or  to  devote  it,  when  transferred,  to  the  payment  of 
any  deficiency.  It  simply  provides  for  the  absolute  transfer  to  the 
mortuary  account  of  the  sum  mentioned  in  it.  We  do  not  think 
that  the  association  had  power  to  make  any  such  absolute  trans- 
fer. It  could  only  be  done  for  the  special  purpose  mentioned  above; 
that  is,  to  make  up  a  particular  deficiency  in  a  death  claim  which 
bad  accrued  in  excess  of  the  American  Experience  Table  of  Mw- 
tality.  For  that  purpose,  and  so  far  as  that  was  necessary,  the 
transfer  might  be  made,  but  beyond  that  there  was  no  power  in  the 
association  to  do  it  As  it  was  not  made  by  this  resolution  for  any 
such  reason,  we  do  not  think  the  resolution  was  sufficient  to  au- 
thorize the  transfer  of  the  money  or  to  require  that  it  should  now 
be  made. 

No  other  reasons  are  suggested  why  this  case  should  be  taken  out 
of  the  rule  laid  down  in  Be  Equitable  Reserve  Fund  Life  Asso- 
ciation, and  Weiler  v.  Aid  Union,  supra;  and  we  think  the  prin- 
ciple established  in  those  cases  must  apply,  and  the  fund  must  be 
distributed  in  accordance  with  the  judgment  entered  upon  the  de- 
cision of  the  special  term. 

The  next  and  only  other  question  which  it  is  necessary  to  decide 
is  whether  the  judgment  was  correct  in  directing  that  this  distri- 
bution should  be  made  by  the  plaintiff,  or  whether  the  proper  per- 
son to  make  it  is  the  receiver.  Ordinarily  the  receiver  of  an  insol- 
vent corporation  represents  the  corporation.  He  is  the  trustee  of 
and  represents  the  creditors  and  all  other  persons  interested  in  the 
fund,  including  the  policy  holders.  He  stands  in  the  place  of  the 
corporation,  placed  there  by  the  court  to  preserve  its  assets,  and  to 
do  with  them  as  he  may  be  directed.  Mason  v.  Henry,  152  N.  Y. 
530,  46  N.  E.  837.  In  the  absence  of  a  superior  right  in  any  other 
person,  it  would  be  quite  clear  that  this  fund,  with  all  other  funds 
of  the  corporation,  should  be  turned  over  to  the  receiver,  to  be  by 
him  distributed  to  those  persons  who  are  entitled  to  share  in  it 
The  right  of  members  to  share  in  this  reserve  fund  arises  out  of 
their  contract  with  the  association.  The  fund  is  created  by  the  as- 
sociation, out  of  the  assessments,  in  pursuance  of  that  contract, 
and,  in  the  absence  of  any  contract  with  anybody  else,  the  m«n- 
bers  who  are  entitled  to  share  in  this  fund  can  only  look  to  the 
association  for  their  proportion  of  it.  They  have  no  privity  with  any 
other  person,  and  no  right  to  proceed  against  any  other  person,  ex- 
cept as  they  may  acquire  such  a  right  through  their  contract  with 
the  association  pursuant  to  some  agreement  between  the  associa- 
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tion  and  some  other  person.  The  plaintiff  here  does  not  become  the 
trostee  of  the  policy  holders  of  this  association  simply  becai^  of 
the  fact  that  it  has  in  its  possession  a  portion  of  the  fonds,  be- 
cause it  has  those  fnnds  only  by  a  contract  with  the  association, 
and  whatever  power  it  has,  or  whatever  responsibility  it  has  as- 
somed,  grows  out  ot  the  contract  which  it  has  made;  and  if  there 
is  not  within  the  foor  comers  of  its  contract  some  power  to  dis- 
tribute this  fund,  or  some  dnty  imposed  upon  it  in  that  direction 
which  shoold  make  it  liable  to  the  holders  of  the  fund  for  a  proper 
distribution  of  it,  there  is  no  reason  why  such  a  distribution  should 
be  devolved  upon  it 

In  the  case  of  In  re  Home  Provident  Safetv  Fund  Ass'n,  129  K. 
T.  288,  29  K.  £.  323,  it  was  held  that  this  plaintiff,  having  taken 
a  portion  of  the  funds  of  that  association  pursuant  to  a  contract 
with  the  association,  had  assumed  the  duty  of  distributing  the  fund 
upon  the  dissolution  of  the  association.  But  its  dnty  to  distribute 
the  fund  in  that  case  was  said  to  arise  purely  out  of  tiie  contract  by 
virtue  of  which  the  fund  had  been  put  into  its  hands.  That  con- 
tract provided  that,  in  case  of  the  failure  on  the  part  of  the  insur- 
ance company  to  perform  its  obligations,  entered  into  with  its  mem- 
bers who  held  certificates,  the  trust  company  was  to  convert  the 
■ecurities  into  money,  and  to  divide  the  same  in  accordance  with 
the  agreement  contained  in  the  certificates,  and  which  was  recited 
in  the  contract  between  the  insurance  company  and  the  trust  com- 
pany. The  court  held  that,  because  of  the  agreement  to  make  this 
division,  entered  into  by  the  trust  company,  the  right  to  make  it 
bad  accrued  to  the  company,  and  that  it  coald  not  be  relieved  of 
the  possession  of  the  fund  until  it  had  performed  its  contract,  which 
was  at  once  the  measure  of  its  liability  and  the  guide  for  the  dis- 
eha^e  of  its  duties.  The  principle  which  lay  at  the  foundation  of 
that  case  was  that  the  trust  company  was  bound  by  the  contract 
which  it  had  made,  and  that,  as  that  contract  imposed  upon  it  the 
duty  of  distributing  the  fund  to  the  policy  holders,  it  was  the  prop- 
er person  to  make  such  distribution.  Whether  that  case  is  con- 
trolling here  depends  solely  upon  the  tbrms  of  the  contract  which 
has  been  made  between  the  trust  company  and  the  Mutual  Benefit 
life  Association. 

It  is  not  a  matter  of  any  importance,  of  courtte,  whether  the  trust 
company  shall  or  shall  not  have  been  called  a  trustee  in  the  agree- 
ment which  it  hail  made.  Its  rights  and  its  duties  are  not  to  be 
measured  by  the  name  which  it  has  given  itself,  but  solely  by  the 
duties  which  it  has  undertaken,  and  the  powers  which  have  been 
given  to  it  in  the  contract  under  which  it  holds  this  money.  It  is 
evident,  from  an  examination  of  each  of  the  contracts,  that  the  duty 
of  the  trust  company  with  regard  to  the  reserve  fund  was,  in  the  first 
place,  to  receive  it,  and  to  invest  it  in  such  way  as  should  be  di- 
rected by  the  board  of  directors  of  the  association,  approved  by  the 
president  of  the  trust  company.  The  securities  were  to  be  taken  in 
the  name  of  the  association,  from  which  it  is  to  be  inferred  that 
they  were  to  be  the  property  of  the  association,  that  they  were 
held  by  the  trust  company  as  custodian,  and  that  it  was  not  in- 
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tended  that  it  ahonld  have  the  legal  title.  They  were  only  to  be 
aold^pon  the  written  order  of  the  president  of  the  association,  ac- 
companied by  a  certified  copy  of  the  resolutiou  of  the  directors  au- 
thorizing the  sale.  All  the  interest  received  was  to  be  invested  in 
the  same  way.  The  tmst  company  agreed  to  make  any  transfer  of 
the  reserve  fimd  onon  receipt  of  a  certified  copy  of  the  resolution 
of  the  directors  referring  to  the  by-law  authorizing  such  transfer. 
It  was  further  agreed  that,  if  the  board  of  directors  of  the  associa- 
tion shonld  deem  it  expedient  to  order  a  transfer  of  the  whole  or 
any  portion  of  the  reserve  fund  to  any  insurance  department  or  offi- 
cial of  any  state  or  country  as  security  for  doing  business  in  such  state 
or  country,  or  to  any  other  trust  company,  organized  under  the  laws 
of  the  state  of  New  York,  such  transfer  should  be  made  by  the 
plaintiff  pursuant  to  the  vote.  This  duty  was,  however,  limited  to 
some  extent;  but,  even  as  limited,  it  must  be  deemed  to  recognize 
the  ownership  of  the  associati<Hi  in  this  money,  and  that  it  might 
be  the  duty  of  the  plaintiff  to  transfer  all  or  a  portion  of  it  to 
some  other  trust  company,  if  it  were  called  upon  to  do  so,  and  the 
proper  agreement  was  made  with  that  company. 

lliis  provision,  of  itself,  is  fatal  to  the  claim  of  the  plaintiff  that 
it  was  required  by  its  contract  to  distribute  this  fund.  By  the  ninth 
provision  of  the  last  agreement  it  was  provided  that  the  trust  com- 
pany should  be  allowed  reasonable  compensation  for  making  invest- 
ments of  the  reserve  fund,  for  collecting  interest  on  it,  for  realising 
on  any  of  the  securities  of  the  fund,  and  for  any  authorized  ex- 
penses of  litigation  arising  out  of  the  contract  without  its  fault. 
It  is  quite  noticeable  that  this  clause  of  the  contract  does  not  pro- 
vide any  compensation  for  the  distribution  of  this  fund  by  the  trust 
company,  although  it  does  provide  for  payment  for  the  performance 
of  every  duty  which,  under  the  contract,  it  agreed  to  perform.  The 
omission  to  provide  a  way  to  pay  for  distributing  the  fund  is  quite- 
significant.  Thus  far  in  the  contract  there  is  not  only  no  provi- 
sion by  the  terms  of  which  the  trust  company  is  called  upon  to  dis- 
tribute this  fund,  but  there  is  no  provision  whatever  frwn  which  it 
could  be  inferred  that  it  had  any  duty  towards  the  fond  except  that 
which  it  assumed  to  the  association  by  virtue  of  the  contract  Up- 
to  this  time  there  is  no  provision  in  the  contract  for  the  distribu- 
tion of  the  fund.  The  only  provision  upon  that  subject  is  the  one 
inserted  in  the  sixth  clause  of  the  first  contract  and  the  tenth  clause 
of  the  second  contract.  The  tenth  clause  of  the  second  contract 
directs  that,  in  case  of  the  dissolution  of  the  association,  the  entire- 
reserve  fund,  less  the  necessary  and  reasonable  expenses  of  the  trust 
company,  shall,  after  paying  any  and  all  death  losses  or  other  in- 
debtedness for  which  the  association  is  then  liable,  be  divided  among 
the  then  members  of  the  association,  proportionably  to  the  gross 
amounts  of  assessments  paid  by  said  members,  respectively,  to  said 
association,  or  shall  be  distributed  in  such  other  equitable  manner 
as  the  court  shall  direct.  The  sixth  clause  of  the  first  contract  con- 
tains, also,  a  direction  for  the  distribution  of  the  fund  among  the- 
tben  members  of  the  association. 

If  any  duty  is  imposed  upon  the  trustee  to  distribute  this  fund,  Ihat. 
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duty  arises  from  these  clauses  of  the  contract.  But  there  is  noth- 
ing in  the  contracts,  or  either  of  them,  which  puts  upon  the  plain- 
tiff the  duty  of  maliiu}!;  this  distribution,  or  even  of  superintending  it. 
By  the  tenth  clause  the  distribution  provided  for  is  not  such  as  the 
m^nbers  of  the  association  are  entitled  to  have,  pursuant  to  the 
terms  ot  their  certificates.  The  plamtifl,  whose  power  and  whose 
liability  arise  from  this  ccmtract,  and  which  has  no  right  or  duty 
to  distribute,  except  as  it  gets  it  from  the  contract,  has  agreed  to 
distribute  the  fond  in  a  way  in  which  the  association  itself  has  no 
right  to  distribute  it,  and  has,  by  its  contract,  made  itself  a  party  to 
the  scheme  on  the  part  of  the  directors  of  this  association  to  take 
away  from  those  who  are  entitled  to  share  in  the  reserve  fund  the 
right  which  they  had  to  receive  it.  That  particular  portion  of  the 
contract  has  been  declared  illegal  and  void,  and  all  parties  have  ac- 
quiesced in  that  portion  of  the  judgment.  We  have,  therefore,  this 
condition  of  affairs:  This  plaintiff,  having  made  with  the  associa- 
tion a  contract  which  it  concedes  is  illegal,  and  having  no  right  to 
distribute  this  fund  except  by  virtue  of  that  illegal  contract,  comes 
into  court  insisting  that  it  shall  be  permitted  to  distribute  the  fund 
in  a  way  not  provided  by  its  contract,  and  so  as  to  take  it  from  those 
persons  who,  by  its  contract,  are  entitled  to  share  in  it,  and  pay  it 
to  other  persons,  whom  it  does  not  recognize  in  its  contract  as  hav- 
ing any  rights  to  the  fund  at  all.  If  this  clause  of  the  contract 
bad  not  been  inserted  in  it,  no  one  would  claim  that  the  plaintiff  had 
either  the  right  or  the  duty  of  distributing  this  fund.  With  this 
clause  in  the  contract  the  plaintiff  can  only  distribute  this  fund  to 
persons  who  would  have  no  right  to  it.  How  the  striking  of  that 
clause  out  of  the  contract,  and  the  awarding  of  the  money  to  those 
who  are  entitled  to  it,  but  to  whom  the  plaintiff  has  no  right  to 
pay  it  over  by  its  agreement,  can  give  to  the  plaintiff  the  right  to 
distribute  it,  we  are  unable  to  see.  In  the  case  cited  from  129  N. 
T.  288,  29  N.  E.  323,  the  trust  company  was  held  a  proper  person 
to  make  the  distribution,  because  it  had  a  valid  contract  to  make 
the  distribution  to  persons  who,  by  the  agreement  with  the  insurance 
ccHnpany,  were  entitled  to  receive  the  money,  and  had  expressly 
agreed  to  do  so.  If  it  is  to  be  held  entitled  to  distribute  this  fund, 
it  must  he  in  spite  of  its  contract.  But  there  is  no  claim  of  any 
right  on  the  part  of  the  plaintiff  to  make  distribution,  except  such 
as  it  acquires  under  the  tenth  clause;  and  how,  under  the  tenth 
clause,  by  which  it  is  bound,  if  that  clause  has  any  force  at  all,  this 
company  has  the  right  to  make  a  distribution  of  the  property  dif- 
ferent from  that  prescribed  by  that  clause,  we  are  not  told. 

For  these  reasons,  we  are  brought  to  the  conclusion  that,  when 
the  tenth  clause  of  this  agreement  was  held  to  be  invalid,  and  it 
was  determined  that  the  reserve  fund  was  to  be  distributed  to  other 
persons  than  those  to  whom  it  was  given  by  that  clause,  the  right 
of  the  plaintiff  to  distribute,  if  it  had  any,  was  taken  away,  and  the 
money  should  be  paid  over  to  the  receiver,  to  dispose  of  it  accord- 
ing to  the  contract  between  the  association  and  its  policy  holders. 
as  construed  in  the  judscment.  The  receiver  is  the  only  person  who 
has  the  information  which  would  enable  him  to  make  this  distri- 
4eN.Y.8.— 2 
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button.  If  the  distribution  was  to  be  made  by  the  plaintiff,  it  must 
get  from  the  receiver  all  the  data  which  will  enable  it  to  act.  No 
inconvenience,  therefore,  can  result  from  requiring  the  receiver  to 
make  this  distribution. 

The  judgment  appealed  from  should  be  amended,  so  far  as  that 
the  plaintiff  should  be  compelled  to  pay  over  to  the  receiver  the 
reserve  fund  and  all  its  accumulations,  with  interest,  after  making 
such  deductions  as  it  is  entitled  to  make  pursuant  to  its  contract, 
and  directing  the  receiver,  upon  receipt  of  the  money,  to  distribute 
it  according  to  the  directions  contained  in  the  judgment;  and,  as 
thus  modified,  the  judgment  should  be  affirmed.  No  costs.  All 
concur. 


(18  App.  Dlv.  374.) 

SOHULDR  v.  POST  et  al. 

(Supreme  Court,  Appellate  Division,  SecMid  Department    June  22,  1897.) 

1.  Trusts — Liabimty  of  Benepiciakies. 

In  an  action  by  a  judgment  creditor  to  subject  the  surplus  income  of  t 
trust  estate  to  the  payment  of  debts  of  the  cestui  que  trust,  evidence  as  to 
the  mode  of  life  to  which  such  beneficiary  had  been  accustomed,  and  of 
the  annual  expense  of  maintainiuK  the  family  in  such  manner  of  living, 
was  competent,  as  tending  to  show  the  amount  necessary  to  meet  such 
expenses  for  the  time  following  th.it  to  which  such  Inquiry  was  directea. 

3,  Same— Application  of  Income  to  Debts. 

The  condusioD  that  the  annual  income  of  defendant,  derived  from  a  cer- 
tain trust  estate,  furnished  a  surplus  properly  applicable  to  the  payment 
of  plaintiff's  judgments  against  her,  was  justified  by  the  evidence,  where  it 
app^red  that  defendant  was  In  receipt  of  $10,0(K>  per  annum,  and  the  fur- 
ther sum  of  $2,0<X)  to  pay  house  rent;  that  her  children  had  an  independ- 
ent annual  income  of  ?3,0(X)  each,  for  their  support;  that  she  charged  foi 
the  board  of  each,  when  at  home,  at  the  rate  of  $120  per  month;  that  she 
and  her  husband  had  lived  with  her  father  after  her  marriage.  In  1876. 
until  two  or  three  years  prior  to  her  father's  death,  in  1883;  that  her  father 
had  been  for  many  years  "a  fair,  plain,  ordinary  liver,"  who  "lived  along 
quietly,  nicely,  and  neatly,"  keeping  no  horses  or  carriages,  nor  more  than 
two  servants,  and  Indulging  in  no  social  entertainments;  and  that  $0,000  a 
year  would  amply  cover  his  family  expenses,  aside  from  bis  rent 

Appeal  from  special  term,  Kings  county. 

Action  by  Joseph  Schuler  against  Virginia  W.  Poet,  impleaded 
with  others.  From  a  judgment  in  favor  of  plaintiff,  entered  on  de- 
cision of  the  court,  rendered  at  Kings  special  term,  defendant  Post 
appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Wales  F.  Severance,  for  appellant. 
C.  Walter  Artz,  for  respondent. 

BRADLEY,  J.  The  plaintiff,  a  judgment  creditor  of  the  defend- 
ant Post,  alleging  that  she  has  a  surplus  incmne,  seeks  to  charge  it 
with  the  payment  of  three  judgments  against  her,  amounting  in  the 
aggregate  to  |610,  executions  upon  which  have  been  returned  unsatis- 
fied. The  income  of  the  defendant  is  a  specific  annuity  from  a  trust 
fund  created  by  the  will  of  her  father,  James  Brady,  deceased,  of 
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date  Augnst  4,  1879,  whereby  he  gave  the  residue  of  his  estate  to  the 
other  defendants,  William  H.  Hazzard,  William  Bradley,  and  John  B. 
De  Cue,  executors  and  trustees,  to  receive  the  rents,  issues,  and  profits 
thereof,  and  from  the  income  to  pay  to  his  daughter,  the  defendant, 
110,000  per  annum  in  quarterly  payments  during  her  life,  and  the 
further  sum,  not  exce^ng  f2,000,  annually,  to  pay  house  rent. 
She  married  in  1876,  and  with,  her  husband  continued  to  liye  with  her 
father  until  two  or  three  years  prior  to  his  death.  He  died  in  1883, 
and  letters  testamentary  were  issued  to  the  other  defendants.  So 
far  as  the  income  is  necessary  for  the  suitable  support  and  mainte- 
nance of  the  beneficiary  and  those  dependent  upon  her,  it  is  beyond 
the  reach  of  her  creditors.     The  statute  on  the  subject  provides  that: 

"Where  a  trust  la  created  to  receive  the  rents  and  profits  of  lands,  and  no 
valid  direction  for  accumulation  is  given,  the  surplus  of  such  rents  and  profits, 
beyond  the  sum  that  may  be  necessary  for  the  education  and  support  of  the 
person  for  whose  benefit  the  trust  Is  created,  shall  be  liable,  In  equity,  to  the 
claims  of  the  ci-editors  of  such  person,  In  the  same  manner  as  other  personal 
property,  which  cannot  be  reached  by  an  execution  at  law."  1  Rev.  St.  p.  729, 
|5T. 

This  principle  is  applicable  to  the  income  derived  from  personal,  as 
well  as  real,  property.  Silleck  v.  Mason,  4  Sandf.  Ch.  351,  2  Barb.  Ch. 
79.  The  question,  therefore,  is  whether  or  not  the  conclusion  of  the 
trial  court,  that  there  was  a  surplus  of  this  income  applicable  to  the 
pajTuent  of  the  plaintiff's  judgments,  had  the  support  of  evidence. 

It  appears  that  the  defendant  Post  has  two  8(ms,  whose  ages  at  the 
time  of  the  trial  were  upward  of  17  and  19  years;  that  she  is  their 
guardian ;  and  that  the  income  of  each  of  them  is  f  3,000  annually  for 
their  support,  thus  making  the  aggregate  annual  income  of  her  and 
her  sons  |18,000.  It  is  apparent  that  there  may  be  some  difficulty 
in  making  proof  of  facts  which  show  the  amount  requisite  to  the 
suitable  support  and  maintenance  of  a  family.  This  is  dependent 
upon  the  manner  of  living  and  the  reasonable  habits  of  its  members, 
in  view  of  their  station  in  life.  And  therefore  it  is  competent,  as 
bearing  upon  the  inquiry,  to  prove  the  manner  of  maintenance  and 
living  of  the  recipient  \)f  an  income  of  a  trust  fund  previously  as  well 
as  s^sequently  to  the  time  of  becoming  the  beneficiary.  On  the 
part  of  the  plaintiff,  one  of  the  executors  and  trustees  of  the  will, 
called  as  a  witness,  teetifie'd  that  since  1849  he  had  been,  and  was, 
the  head  of  a  family;  that  he  had  known  the  testator  many  years, 
going  back  to  a  time  prior  to  his  marriage;  that  he  had  been  at  his 
house  frequently,  "had  seen  the  style  in  which  it  was  supported,  and 
the  manner  in  which  things  were  sustained" ;  that  "Mr.  Brady  was  a 
fair,  plain,  ordinary  liver,  whom  I  never  knew  to  go  to  any  parties  or 
splurges, — anything  of  that  kind;  he  lived  along  quietly,  nicely,  and 
neatly" ;  that  the  witness  never  knew  him  to  keep  horses  or  carriages, 
nor  more  than  two  servants;  and  that  he  did  not  indulge  in  social 
entertainments  to  any  extent.  Thereupon  the  witness  was  asked  the 
question:  "Judging  from  this  experience,  I  want  you  to  say  what 
is  necessary  per  year  to  support  a  family  of  the  size  of  Mr.  Brady's  in 
the  manner  in  which  he  supi)orted  it."  The  objection  to  the  question 
as  incompetent,  as  calling  for  a  conclusion,  and  on  the  ground  that 
the  witness  had  not  been  shown  competent  to  express  an  opinion  of 
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the  real  outlay  of  Mr.  Brady,  was  overmled,  and  exception  taken. 
The  answer  of  the  witness  was  that  he  should  judge  that  |6,000  a  year 
would  cover  amply  everything  that  he  would  spend  outside  of  his  rent. 
Another  witness  called  by  tie  plaintiff  testified  substantially  to  the 
same  effect,  subject  to  a  like  exception.  The  testimony  of  those  wit- 
nesses constituted  the  only  evidence  directly  on  the  subject  as  to  the 
sum  requisite  to  the  maintenance  of  the  family  of  her  father,  of  which 
she,  with  her  husband  and  children,  had  been  a  manber  up  to  within 
three  years  preceding  his  death. 

In  support  of  his  contention,  that  such  exceptions  were  well  taken, 
the  defendant's  counsel  relies  mainly  upon  ToUea  v.  Wood,  99  N.  Y. 
616,  more  fully  reported  in  1  N.  E.  251,  and  16  Abb.  N.  O.  1.  There, 
as  here,  a  creditor  of  the  beneficiary  of  the  inc<Hne  of  a  trust  fund 
sought  to  obtain  an  adjudication  that  there  was  a  surplus  available 
for  application  upon  his  judgment.  In  that  case  a  witness,  who  was 
a  fsingle  gentleman,  living  in  New  York,  a  member  of  the  clubs 
and  social  circle  to  which  the  defendant  belonged,  and  acquainted 
with  him  and  his  manner  of  living,  was  asked  by  the  defendant's 
counsel  the  question:  "What,  in  your  judgment,  would  be  a  proper 
sum  for  the  proper  suppwt  and  maintenance  of  Mr.  Wilma:  S.  Wood 
[defendant]  in  tiie  manner  and  life  in  which  he  has  been  in  the  habit 
of  living,  and  associating  with  the  friends  whom  he  does  associate 
with,  so  far  as  you  know,  in  your  judgment?"  The  view  of  Qiief 
Judge  Kuger  was  that  the  answer  was  properly  excluded,  because 
the  evidence  called  for  was  not  as  to  a  fact,  but  related  tx>  a  mere 
matta*  of  opinion,  and  was  also  cumulative,  and  that  the  extent  to 
which  snch  evidence  should  be  allowed  is  held  to  be  in  the  discretion 
of  the  trial  court,  with  which  the  appellate  tribunal  will  not  inter- 
fere, unless  there  is  a  clear  abuse  of  the  discretion  by  the  exclusion  of 
the  evidence.  And,  after  referring  to  the  evidence  then  already 
introduced,  the  learned  chief  judge  proceeded  to  discuss  the  question 
of  the  admissibility  of  the  excluded  evidence,  and  reached  the  con- 
clusion that  it  was  not  admissible,  because  the  question  assumed  that 
the  manner  in  which  the  defendant  had  beew  in  the  habit  of  living 
was  one  of  the  conditions  upon  which  the  amount  necessary  for  his 
support  was  predicated,  which  manner  of  life  had  been  shown  as 
recklessly  extravagant  and  profuse,  and  that  the  excluded  evidence 
would  furnish  no  inf<Nination  upon  the  issue  tried;  and,  finally,  that 
the  evidence  did  not  relate  to  a  fact  which  was  properly  the  subject 
for  an  opinion  of  the  witness.  It  may  be  observed  that  some  of  the 
reasons  there  given  in  support  of  the  exclusion  of  the  evidence  are 
not  applicable  to  the  present  case,  in  which  the  attention  of  the  wit- 
nesses was  called  to  past  conditions  within  their  knowledge,  upon 
which  the  evidence  received  was  wholly  founded,  and  whidi  condi- 
tions were  such  aa  gave  some  means  of  information  upon  the  subject. 
While  the  witnesses  may  not  be  supposed  to  be  able  to  specify  with 
particularity  the  various  items  which  made  np  the  amount  of  Mr. 
Brady's  annual  family  expenses  in  his  mode  of  life,  they,  by  their  knowl- 
edge of  his  manner  of  living  and  maintaining  his  household,  and  their 
exiK'rience  as  heads  of  families  living  in  the  same  neighborhood,  it  is 
reasonable  to  assume,  were  able  approximately  to  estimate  the  ex- 
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penses  incurred  by  him  tar  such  purposee.  This  was  a  fact  bearing 
upon  the  question  as  to  the  necessary  expenses  following  the  time  to 
which  the  attention  of  the  witnesses  was  called.  It  was  not  neces- 
sarily OP  reasonably  so  as  to  the  evidence  offered  and  excluded  in  the 
Tolles  Case,  for  the  reasons  there  given.  We  are  not  advised  that 
a  majority  of  the  court  in  that  case  adopted  all  the  views  expressed 
on  that  question  in  the  opinion  there  delivered,  but  the  indication  of 
the  report  of  the  case  is  to  the  contrary.  The  view  taken  of  the  Tolles 
Case  is  such  that  it  is  not  treated  as  authority  necessarily  bearing 
upon  the  questicm  of  the  admissibility  of  the  evidence  referred  to  in 
the  present  case.  There  was  no  error  in  the  reception  of  the  evi- 
dence. The  action  is  one  in  equity,  where  the  rigid  rules  of  the  ad- 
missibility of  evidence  applicable  to  actions  at  law  do  not  with  the 
same  effect  apply  upon  review. 

The  inquiry  remaining  is  whether  the  evidence  was  sufBcient  to  sup- 
port the  recovery.  Nobody  outsdde  of  a  family  can  tell  just  how 
many  dollars  are  expended  or  requisite  annually  in  its  maintenance 
in  the  manner  in  which  it  is  sustained.  The  rule  which  permits  the 
reception  of  opinions  is,  of  course,  exceptional,  and  arises  out  of  nec- 
essity. It  has  been  applied  in  a  great  variety  of  cases,  as  occasimi 
has  required.  The  question  presented  in  a  case  like  this  for  determi- 
nation is  necessarily  to  some  extent  dependent  upon  estimate  founded 
upon  facts  within  the  knowledge  of  witnesses  who  are  also  familiar 
with  like  conditions,  and  are  advised  by  personal  knowledge  and  ex- 
perience, as  well  aa  by  observation  of  the  subject  rdating  to  family 
expenses  attending  such  conditions.  The  plaintiff's  witnesses  re- 
ferred to  came  within  such  designation  of  competency  to  give  by  their 
estimate  some  information  to  ti^e  court  of  the  annual  expenses  neces- 
sary for  the  support  of  Mr.  Brady's  family  in  the  manner  in  which  he 
maintained  it.  And,  while  this  mode  and  expense  of  living  may  not 
necessarily  have  had  a  controlling  ^ect  upon  those  later  of  the  de- 
fendant, the  manner  in  which  she  had  in  that  resx)ect  been  brought 
up  as  a  member  of  her  father's  family,  and  was  accustomed  to  live, 
as  indicated  by  his  methods,  so  far  as  related  to  the  expense  of  living 
and  maintaining  his  family,  in  which  for  a  time  was  included  the 
drfendant,  her  husband  and  children,  had  some  bearing  for  considera- 
tion upon  the  question  presented  for  determinatiim.  Moulton  v.  De 
MaCarty,  6  Rob.  (N.  Y.)  533;  Williams  v.  Thorn,  70  N.  Y.  270.  And  the 
omission  of  the  defendant  to  fumi^  any  evidence  at  her  command  on 
the  subject  may  properly  have  had  some  significance  in  the  view  of 
the  trial  court  in  giving  to  the  evidence  introduced  by  the  plaintiff  the 
effect  permitted,  although  not  required  by  it  in  support  of  the  conclu- 
d<Hi  reached  by  that  court.  It  does  not  appear  whether  or  not  the 
husband  of  the  defendant  has  since  his  marriage  been  engaged  in  any 
business,  or  whether  he  has  to  any  extent  discharged  his  obligation 
arising  from  that  relation  to  support  his  family.  That  question, 
therrfore,  has  no  consideraticm.  It,  howeva:,  does  appear  that  the 
two  children  have  allowed  to  them,  from  the  estate  of  their  grand- 
t&thex,  deceased,  a  supporting  fund  annually  of  |3,000  each,  and  that 
when  at  home  a  charge  for  the  board  of  each  of  them  is  made  upon 
such  fund  by  the  defendant  of  |120  per  month.    So,  it  is  seen  that  the- 
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annuity  of  the  defendant  cannot,  in  any  view,  be  said  to  be  charge- 
able with  the  support  of  the  children.  .  We  think  the  conclusion  was 
pennitted  from  the  evidence  that  the  annual  inccHue  of  the  defendant 
furnished  a  snrplns  properly  applicable  to  the  payment  of  the  plain- 
tiff's judgments  against  her. 
The  judgment  should  therefore  be  affirmed.     All  concur. 


<18  App.  Dlv.  3il.) 

UNDERBILL  v.   RODWBLL. 

(Supreme  Coart,  Appellate  Division,  Second  Department    Jane  22,  1897). 

Payment  to  Legatee — Recovery — Evidence. 

For  an  executor  to  recover  part  of  a  payment  made  by  him  to  a  legatee. 
It  Is  not  enough  to  show  that  the  decree  on  accounting  by  him  made  him 
a  certain  allowance,  and  that  there  is  not  enough  for  this  unless  part  of 
the  payment  be  recovered;  It  must  also  be  shown  that  the  payment  was 
not  voluntary,  but  was  made  under  circumstances  entitling  him  to  recover 
it  back. 

Appeal  from  city  court  of  Brooklyn. 

Action  by  Silas  A.  Underbill  against  Ella  F.  Bodwell.  From  a 
judgment  on  a  verdict  for  plaintiff  for  part  only  of  the  amount 
claimed,  he  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Reuben  H.  Underbill,  for  appellant. 
Heniy  Manne,  for  respondent. 

PER  CURIAM.  The  complaint  contains  two  causes  of  action. 
The  first  avers  that,  through  inadvertence,  the  plaintiff  overpaid 
to  the  defendant  a  sum  of  money,  amounting  to  more  than  the  sum 
to  which  the  defendant  was  entitled  for  her  share  or  legacy  in  the 
estate  of  Thomas  Q.  Rodwell,  deceased,  of  which  estate  the  plain- 
tiff was  the  executor,  as  settled  upon  the  accounting  by  said  exec- 
utor, and  entered  in  the  final  decree  by  the  surrogate  of  Kings  coun- 
ty. The  second  cause  of  action  is  for  the  balance  of  a  bill  due  from 
the  defendant  for  professional  services.  A  trial  was  had,  resulting 
in  a  verdict  in  favor  of  the  plaintiff  for  the  sum  due  for  professional 
services,  and  allowing  nothing  for  the  claim  made  on  account  of  the 
overpayment.  The  plaintiff  now  insists  that  the  decree  of  the  sur- 
rogate is  a  binding,  final  decree,  and,  as  such,  is  conclusive  upon 
the  defendant,  and  entitled  the  plaintiff  to  recover  the  sum  estab- 
lished thereby  as  his  costs  and  allowances.  It  may  be  assumed 
that,  if  plaintiff  had  not  made  the  payment,  the  decree  would  be  con- 
clusive as  to  the  amount  which  was  therein  adjudged  to  the  plaintiff 
as  and  for  his  costs  and  allowances.  But  such  assumption  does  not 
meet  the  present  question.  The  money  for  which  this  action  is 
brought  was  in  fact  paid  by  the  plaintiff.  The  decree  did  not  de- 
termine that  such  money  should  be  repaid  to  the  plaintiff  by  the 
defendant,  in  consequence  of  which  proof  of  the  decree  alone  did  "not 
establish  that  the  defendant  was  indebted  to  the  plaintiff  in  any  sum. 
Before  the  plaintiff  could  recover,  he  was  required  to  establish,  not 
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alone  the  decree,  but  that  the  payment  was  made  under  snch  cir- 
cnmstances  as  entitled  him  to  recover  it  back.  Voluntary  payment 
might  have  been  made  by  the  plaintiff,  with  full  knowledge  of  the 
facta,  and,  if  bo,  no  action  wonld  lie  to  recover  it  back.  Bazen  v. 
Boget,  3  Johns.  Cas.  67;  Windbiel  v.  Carroll,  16  Hun,  101;  South- 
wick  v.  Bank,  84  N.  Y.  420.  Nothing  in  the  decree  throws  any 
light  upon  this  question.  It  was  the  claim  of  the  defendant  that,  by 
agreement  of  the  parties,  the  payment  as  made  was  to  stand,  and 
each  was  to  receive  nothing  as  against  the  other.  This  claim  was 
not  in  conflict  with  anything  contained  in  the  decree,  and,  as  the 
jury  found  in  favor  of  the  defendant  upon  that  claim,  it  bec<8ne8  con- 
clusive upon  the  plaintiff. 
The  judgment  should  be  affirmed,  with  cost& 


(18  App.  DlT.  358.) 

FEBGUSON  V.  BBCGKliAN  et  aL 

(Supreme  Court,  Appellate  Dlvl8lon,°  Second  Department.     June  22,  1897). 

Rkfbrbmcr— Fuhther  Hbariko. 

Where,  after  Judgnnent  on  report  of  referee  In  an  action  for  an  accounting 
between  partners.  It  appears  that  by  Inadvertence  a  certain  sum  collected 
by  plaintiff  was  not  proved  before  the  referee,  or  presented  for  his  ad- 
judication, but  the  findings  as  to  the  matters  presented  are  not  attaclced, 
a  new  trial  before  a  new  referee  should  not  be  ordered,  but  the  trial  con- 
tinued before  the  old  referee,  and  defendant  be  compelled  to  pay,  as  con- 
dition therefor,  only  what  the  inadvertence  of  his  counsel  has  fairly  cost 
plaintiff. 

Appeal  from  special  term,  Kings  county. 

Action  by  Terrence  F.  Ferguson  against  Julius  Bruckman  and 
others.     From  an  order  of  reference,  plaintiff  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Josiah  T.  Marean,  for  appellant. 
Sidney  V.  Lowell,  for  respondents. 

PER  CURIAM.  When  this  case  was  before  us  upon  an  apiieal 
from  the  order  -which  permitted  the  judgment  herein  to  stand  and 
directed  a  rehearii^g  before  the  referee,  and  an  application  for  an 
amendment  of  the  judgment  on  the  coming  in  of  such  report,  we 
held  that  such  order  was  beyond  the  power  of  the  court  to  make. 
and  reversed  the  same.  But  we  then  said:  "The  special  term  should 
have  vacated  the  judgment,  and  ordered  the -case  back  to  the  ref- 
eree for  a  furthr  hearing  and  new  trial,  and  on  the  report  of  the 
referee  a  new  judgment  settling  the  rights  of  the  parties  should  be 
entered."  Ferguson  v.  Bruckman,  16  App.  Div.  67,  44  N.  Y.  Supp. 
812.  The  present  order  vacates  the  judgment  and  the  order  ap- 
pointing a  receiver  thereunder,  and  orders  a  new  trial  before  another 
referee  upon  certain  conditions.  The  report  of  the  referee  shows 
the  condition  of  the  property  and  accounts,  and  the  rights  of  the 
parties  therein,  so  far  as  the  property  and  rights  are  considered. 
Such  finding  is  not  attacked  by  the  plaintiff,  and  nothing  appears 
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in  his  affidavit,  or  in  those  of  his  attorney,  making  any  complaint  in 
respect  thereto.  The  only  mattw  which  remains  at  issoe  between 
the  parties,  so  far  as  the  status  is  disclosed  by  the  record,  relates 
to  the  money  collected  by  the  plaintiff  of  oatstanding  accoonts  due 
the  firm.  Through  inadvertence  this  sum  was  not  proved  before  the 
i-eferee,  and  the  matter  was  not  presented  to  him  for  adjudication. 
While  there  is  much  contradiction  in  respect  of  conversations  be- 
tween the  counsel  for  the  plaintiff,  the  defendant,  and  his  represen- 
tative, there  is  no  dispute  regarding  the  essential  fact.  The  counsel 
for  the  plaintiff  does  not  controvert  the  fact  that  the  plaintiff  col- 
lected, from  the  outstanding  accounts  due  the  firm,  about  the  snin 
of  f  1,100,  and  of  that  sum  he  has  only  paid  to  the  receiver  f  119.12. 
The  plaintiff  is  nndonbtedly  correct  in  his  po8iti<m  that  this  sum  is 
all  that  he  was  compelled  to  pay  over  by  virtue  of  the  provisions  of 
the  judgment.  But  it  by  no  means  follows  that  he  ought  not  to 
pay  over  more  in  good  conscience  and  morals.  Unless  he  have  valid 
offsets,  he  holds  moneys  belonging  to  the  defendant  equal  to  one- 
half  of  the  sum  collected  and  the  defendant  should  not  have  in- 
flicted upon  him,  in  the  form  of  conditions,  before  he  can  have  relief, 
a  sum  which  practically  eats  up  the  whole  amount,  and  against 
which  he  may  not  reimburse  himself,  if  he  finally  succeeds.  He 
should  be  compelled  to  pay  what  the  inadvertence  of  counsel  has 
fairly  cost  the  plaintiff  and  no  more.  It  is  within  the  power  of  the 
court  to  grant  relief,  and  to  protect  the  rights  of  both  parties  in 
their  present  condition,  without  imposing  excessive  burdens  upon 
either.  Ladd  v.  Stevenson,  112  N,  Y.  323,  19  N,  E.  842;  Day  v. 
Allaire,  31  N.  J.  Eq.  303;  Millspaugh  v.  McBride,  7  Paige,  509. 

We  think  that  the  rights  of  each  party  will  be  secured  by  va- 
cating the  judgment  and  continuing  the  trial  before  the  referee  here- 
tofore appointed,  allowing  the  testimony  already  taken  to  stand, 
with  liberty  to  each  party  to  offer  such  further  testimony  as  he  may 
be  advised,  upon  the  conditions  stated  in  our  decision. 


WM.  H.  FRANK  BREWING  OO.  v.  MAYOR,  HTC.,  OF  OITT  OF  NEW 

YORK. 

(Snpreme  Court,  Appellate  Division,  First  Department   June  18,  1897.) 

Costs — Separate  Actions-— Consolidation. 

Where  separate  actions  are  consolidated,  on  motion  of  defendant,  arter 
be  has  appeared  and  obtained  extensions  of  time  to  plead,  and  has  answem 
on  file,  plaintiff  Is  entitled  to  costs  In  eacli  action  up  to  tlie  time  of  con 
solidatlon. 

Appeal  from  special  term,  New  York  county. 

Five  actions  by  the  William  H.  Frank  Brewing  Company  against  the  mayor, 
etc.,  of  the  dty  of  New  York,  to  recover  back  different  sums  of  money,  repre- 
senting the  proportionate  shares  of  excise  license  fees  paid  by  plaintiff's  five 
several  assignors  for  liquor  licenses  for  the  unexpired  tenna  which  said  licenses 
had  to  run  after  Jime  30,  1896,  on  which  day,  according  to  the  provisions  of 
the  liquor  tax  law,  said  licenses  became  inoperative.  Defendants  appeared  In 
each  action,  and  obtained  numerous  extensions  of  time  to  plead;  and  a  stipu- 
lation was  entered  Into  in  each  that  short  notice  of  trial  be  accepted,  and  thnt 


Digitized  by 


Google 


Sup.  Ct.)  BAKER  V.  TUBNEB.  25 

issue  should  be  of  the  original  date.  Several  months  after  the  comixiencement 
of  the  actions,  answers  were  filed,  and  were  never  withdrawn.  Thereafter,  on 
affidavit  that  there  was  no  defense,  and  on  defontliint's  motion,  an  .order  was 
made  consolidating  the  actions,  and  allowhig  plaintiff  but  one  bill  of  costs  In. 
the  five  actions,  and  plaintiff  appeals.     Keversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
rS'GRAHAM,  and  PARKER,  JJ. 

M.  Hallheimer,  for  appellant 
Q.  O'Reilly,  for  respondent 

PER  CURL^M.  It  seems  to  us  that  the  plaintiff  was  entitled  to 
the  costs  which  had  accrued  prior  to  the  time  of  granting  the  mo- 
tion for  consolidation.  The  order  consolidating  the  actions  should 
therefore  have  given  to  the  plaintiff  the  right  to  tax  such  costs  in 
tsjih  action  as  had  accrued  up  to  the  time  of  the  making  of  the 
motion. 

The  order  should  therefore  be  reversed,  without  costs,  and  the  mo- 
tion for  consolidation  granted,  as  above  stated,  without  coats. 


(10  App.  DIv.  223.) 

BAKER  et  al.  v.  TURNER. 

(Supreme  Court.  Appellate  Division,   First  Department     June  25,   1897). 

OoxttoirHBNT  OF  Goods— AsRKBUEHT  for  Saxb— (^beditok  and  Debtor. 

It  was  agreed  that  between  certain  dates  a  firm  would  consign  as  many, 
flags  as  the  consignee  should  order,  and  that  on  a  later  date  the  consignee- 
should  render  an  account,  and  pay  to  the  consignor,  "from  the  amount  re- 
ceived for  said  flags,"  the  amount  at  which  they  were  billed  to  the  con- 
signee. The  consignee's  right  to  sell  was  unlimited,  and  it  could  return 
flags  left  unsold,  or  retain  them  at  the  consigned  price.  Held,  that  since  the 
consignee  had  the  right  to  sell  at  less  than  the  consigned  price,  or  talve  the- 
flags  Itself,  the  relation  between  consignor  and  cmislgnee  was  merely  that 
of  creditor  and  debtor. 

Special  proceeding  by  Howard  M.  Baker  and  others  against 
George  W.  Turner,  receiver,  etc.,  of  the  New  York  Recorder  Com- 
pany, to  compel  him  to  pay  certain  alleged  trust  funds  to  plaintiffs. 
From  an   order  directing  such  payment   defendant  appeals.     Re- 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS,. 
INGRAHAM,  and  PARKER,  JJ. 

W.  H.  Stayton,  for  appellant. 
Duncan  Edwards,  for  respondents. 

VAN  BRUNT,  P.  J.  In  the  month  of  April,  1896,  the  New  York 
Recorder  Company  was  a  corporation  doing  business  in  the  city  of 
New  York,  and  said  company  entered  into  an  agreement  with  the- 
finn  of  Baker,  Carver  &  Morrell,  by  which  said  firm  were  to  de- 
liver to  said  company  or  upon  its  order,  upon  consignment,  as  many 
American  flags  as  said  company  should  order  between  the  15th  day 
of  April  and  the  2d  day  of  July,  1896,  and  that  on  or  before  the  14tli 
day  of  July,  1896,  the  said  company  should  render  its  accounts  to< 
said  firm,  and  pay  over  to  it,  from  the  amount  received  for  said. 
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.'flags  sold  by  said  company,  the  amount  specifled  in  the  bills  of  said 
firm  upon  the  delivery  of  said  flags  to  said  company,  and  should 

.return  any  flags  then  remaining  on  hand,  or  said  company  could  re- 
tain such  remaining  flags  by  paying  for  them  at  the  consigned  price. 
No  credit  was  given  to  the  company  for  the  consigned  price  of  the 

;  flags.    The  flrm  had  the  privilege  of  withdrawing  any  of  said  flags 

.at  any  time  they  desired  to  do  so  prior  to  the  sale  thereof  by  the 
company.  Between  the  15th  of  April  and  the  2d  of  July,  1896, 
there  were  delivered  to  said  comfpany,  or  upon  its  order,  by  said 
firm,  in  accordance  with  this  agreement,  flags  of  the  agreed  value 

•  of  11,759.70,  which  said  flags  so  delivered  were  sold  by  said  com- 
pany, and  the  money  in  payment  for  the  same  was  received  by  said 
company,  but  said  company  did  not  keep  said  money  apart  from  its 

-  other  funds,  the  said  moneys  being  received  at  various  times  through- 
out said  period,  and  mingled  with  the  other  funds  of  the  company. 

•  On  the  3d  of  July,  1896,  the  appellant  was  appointed  receiver  in  an 
.action  brought  in  this  court  for  the  dissolution  of  the  corporation, 

upon  the  ground  of  insolvency;  and  there  were  delivered  to  him  by 
the  company  upon  that  day  moneys  in  excess  of  the  amount  of  the 
plaintiff's  claim,  and  in  excess  of  the  amount  of  the  claim  of  the 
Rochester  Fireworks  Company,  which  company  also  claimed  that 
the  appellant  should  be  required  to  pay  certain  alleged  trust  moneys 
to  it  No  part  of  said  fl,759.70  has  been  paid.  Upon  this  state  of 
facts,  the  court  made  an  order  directing  the  receiver  to  pay  out  of 
the  moneys,  assets,  and  property  receiv^  by  him,  as  receiver  of  the 
■  company,  the  said  sum  of  |1,759.70,  with  interest  from  July  14, 
1896;  and,  from  the  order  thereupon  entered,  this  appeal  is  taken. 
There  is  one  point  claimed  by  the  counsel  for  the  respondent  which 

•  does  not  appear  to  have  been  established  in  this  proceeding,  and 
that  is  that  the  recorder  company  received  the  sum  of  91,759.70  upon 
the  sale  of  the  flags  disposed  of  by  it.    Upon  the  contrary,  the  ref- 

.  eree  who  was  appointed  to  take  proof  of  the  facts  report©!  simply 
that  flags  to  that  amount  were  consigned  to  the  company,  and  that 
they  were  sold  by  it,  but  at  what  price  he  does  not  say,  and  that  the 

:  moneys  received  therefor  were  mingled  with  the  general  moneys  of 
the  concern.  The  whole  of  the  argument  of  the  respondent  is  based 
upon  this  assumption.    The  counsel  states  that  this  $1,759.70  was  a 

.  definite  and  fixed  sum  in  the  possession  of  the  recorder  company, 
belonging  to  the  claimant.  As  we  have  already  stated,  there  were 
no  facts  found  to  justify  this  claim.  What  was  received  by  the  re- 
corder company  for  these  flags  does  not  appear;  and  hence  there 
is  no  foundation  for  the  claim  that  there  was  any  specifled  or  fixed 
sum  in  the  hands  of  the  recorder  company  at  the  time  the  appellant 
was  appointed  receiver,  and  took  possession  of  the  assets.  It  is 
clear,  upon  a  reading  of  the  agreement  in  question,  that  the  re- 
corder company  in  no  way  violated  its  obligation  to  the  claimants 
if  it  sold  the  flags  at  a  price  below  that  at  which  they  were  con- 
signed, because  it  had  a  right  to  take  the  flags  itself,  if  it  so  de- 
sired. It  became  liable  to  pay  the  consigned  price  whether  it  sold 
the  flags  or  bought  them  itself;  and  that  was  the  sole  obligation 
which  the  company  incurred  under  the  agreement  entered  into  be- 
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tween  it  and  the  claimants.  It  waa  the  ordinary  relation  of  debtor 
and  creditor.  It  is  true  that  it  is  stated  in  the  agreement  that  the 
company  was  to  pay  out  of  the  moneys  received  for  the  flags;  but  that 
could  not  apply  to  the  whole  contract,  because,  if  the  company  chose 
to  take  the  flags  upon  its  own  account,  there  would  be  no  money  re- 
ceived from  wUch  payment  could  be  made;  and,  under  those  circum- 
Btances,  the  contract  expressly  provided  that  the  company  should  be 
liable  for  the  price  at  which  the  flags  were  consigned.  No  limitation 
was  placed  upon  the  right  of  the  company  to  sell  the  flags  at  any  price 
it  might  see  flt;  and,  if  it  sold  below  the  consigned  price,  it  is  clear 
that  it  became  a  debtor  for  the  consigned  price,  and  nothing  else. 
Upon  the  whole  case,  therefore,  it  seems  to  us  that  there  was  a  total 
failure  to  show  any  trust  funds  in  the  hands  of  the  receiver  upon 
which  these  claimants  had  a  lien  superior  to  the  other  creditors  of 
the  company. 

The  order  should  be  reversed,  with  |10  costs  and  disbursements, 
and  the  motion  denied,  with  f  10  costs.    All  concur. 


,19  .Vpp.  DiT.  909.) 

BBRZHVIZT  V.  DELAWARE,  L.  &  W.  R.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    June  25,  1897.) 

1.    AOCIDEKT  AT  CROSSING— COHTRIBUTORT  NEGLIGENCE. 

About  8  o'clock  in  the  evening,  when  It  was  not  daylight,  and  a  llttie 
misty,  a  witness  between  20  and  30  yards  behind  plaintiff's  Intestate  saw 
her  loolc  up  and  down  the  track,  and  then,  when  she  attempted  to  cross, 
saw  her  struck  by  a  locomotive  and  killed.  A  bridge  abutment  would  ore- 
vent  the  engineer  from  seeing  her  while  approaching  the  track  by  a  private 
path.  No  signal  was  given  before  the  accident.  The  track  was  straight, 
and  there  was  nothing  to  obstruct  deceased's  view  of  the  train,  going  at 
the  rate  of  17  or  18  miles  per  hour,  with  headlight  burning  brightly.  nelO. 
that  the  injury  was  caused  by  the  contributory  negligence  of  nlaintifTs 
Intestate. 
9.  Credibility  of  Witnesses. 

It  is  error  to  charge  "that  the  Jury  have  the  right,  and  may  take  the  lib- 
erty, of  disregarding  the  witnesses  of  the  defendant,  If  they  consider  them 
Interested,  even  though  they  be  not  contradicted  or  Impeached." 

Appeal  from  trial  term,  New  York  county. 

Action  by  Albert  Berzevizy,  as  administrator,  etc,  of  Mary  Ber- 
zevizy,  deceased,  against  the  Delaware,  Lackawanna  &  Western 
Railr(Mid  Company,  for  damages.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  RUMSEY,  WILLIAMS,  PATTERSON,  INGBA- 
HAM,  and  PARKER,  JJ. 

Hammond  Odell,  for  appellant. 
(Jeorge  P.  Nock,  for  respondent 

INGRAHAM,  J.  We  do  not  think  that  there  is  any  evidence  to 
justify  a  finding  of  the  jury  that  the  plaintiff's  intestate  was  free 
from  contributory  negligence.  The  plaintiff's  intestate,  a  woman 
42  or  43  years  of  age,  in  good  health,  was  killed  by  a  train  of  the 
defendant's  road  as  she  was  attempting  to  cross  the  track  upon  the 
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eveniiig  of  the  12th  day  of  May,  1893.  She  was  a  resident  of  New- 
York,  on  a  visit  to  a  friend  at  Newark,  N.  J.,  and  left  the  house  of 
this  friend  about  7  o'clock  in  the  evening,  to  return  to  New  York. 
The  track  of  the  defendant's  road,  running  from  East  Orange  to 
Newark,  N.  J.,  is  a  straight  road  with  no  curves.  There  is  a  path 
which  crosses  this  road  about  3  feet  or  3^  feet  wide,  which  is  used 
by  persons  going  from  East  Orange  to  Newark  as  a  short  cut  to 
avoid  going  through  the  street.  There  was  evidence  tending  to  show 
that  the  plaintiff's  intestate,  while  walking  along  this  path  towards 
the  approaching  train,  stepped  upon  the  track,  when  the  train,  run- 
ning at  a  rate  of  speed  of  17  or  18  miles  an  hour,  struck  her.  A 
witness  who  was  behind  her  upon  the  path  says:  "I  saw  her  look 
up  and  down  the  track.  The  instant  the  train  came — ^I  was  to  go 
on  the  track  myself — she  came  on  the  track,  and  it  hit  her.  •  •  ♦ 
The  first  thing  I  saw  was  when  she  stopped  at  the  track,  and  looked 
up  and  down,  and  attempted  to  cross  the  track.  She  was  going  the 
same  way  that  I  was.  She  was  ahead  of  me.  There  was  no 
fence  there.  After  I  saw  her  stop  at  the  track,  and  look  up  and 
down  the  track,  she  started  to.  cross.  The  train  came  from  Orange, 
bound  for  Newark."  The  witness  further  tcErtifled  that  he  did  not 
hear  any  bell  rung,  or  any  signal  of  any  kind  from  the  train, 
that  night,  and  that  he  did  not  hear  the  train  until  it  got  where 
the  woman  was.  Then  they  blew  a  short,  shrill  whistle,  the  mo- 
ment they  struck  her.  The  witness  further  testified  that  "it  was  not 
daylight;  it  was  a  little  bit  misty."  The  witness  having  testified 
that  he  was  able  to  see  her  (the  plaintiff's  intestate)  for  a  distance  of 
20  to  30  yards,  and  noticed  that  she  looked  up  and  down  the  track 
before  attempting  to  cross,  it  is  quite  clear  that  it  was  not  so  dark 
but  that  one  could  see  without  difficulty  an  approaching  train;  es- 
pecially as  it  appears  by  uncontradicted  evidence  that  the  headlight 
of  the  train  was  lighted,  and  burning  brightly.  It  appeared  that 
about  30  yards  away  from  where  the  woman  was  hurt  there  was  a 
bridge  over  the  railroad,  and  that  the  abutment  of  the  bridge 
would  prevent  an  engineer  upon  the  train  from  seeing  a  person  ap- 
proaching the  track  along  this  path  until  the  person  came  quite 
near  the  track.  It  would  not,  however,  prevent  a  person,  just  be- 
fore going  upon  the  track,  from  seeing  the  approaching  train.  There 
were  no  buildings  in  the  immediate  neighborhood  of  this  path ;  the 
land  at  this  point,  upon  each  side  of  the  track,  apparently  being  un- 
occupied. It  seems  to  me  that  this  undisputed  evidence  shows  that 
the  plaintiff's  intestate  was  guilty  of  contributory  negligence,  and 
that  the  injury  was  occasioned  solely  by  such  negligence.  She  was 
approaching  a  railroad  track  by  a  private  path,  where  trains  were 
in  the  habit  of  constantly  passing.  It  was  between  7  and  8  o'clock 
in  the  evening,  after  dusk.  The  train  was  approaching  with  a  head- 
light brightly  burning,  and  the  plaintiff's  interstate  was  walking  to- 
wards the  train,  and  her  position  was  such  that,  if  she  had  stopped 
before  attempting  to  go  upon  the  track,  and  looked,  she  must  have 
seen  the  approaching  train;  and,  notwithstanding  that  fact,  when 
she  arrived  at  the  edge  of  the  track  upon  w^hich  the  train  was  ap- 
proaching, and  which  must  have  been  but  a  short  distance  from 
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h«,  she  came  near  to  or  stepped  upon  the  track,  and  was  struck  bj 
the  locomotive.  Thus  she  proceeded  to  cross  the  track  in  front  of 
thia  approaching  locomotive.  The  witness  who  was  20  or  30  yards 
from  her  says  that  she  looked  up  and  down  before  she  stepped  upon 
the  track;  but  if  she  did  make  the  motion  as  if  she  looked,  it  fol- 
lows as  a  necessary  conclusion  that  she  either  really  did  not  look 
in  the  direction  of  this  approaching  train,  because,  if  she  had,  she 
must  have  seen  it,  or  if  she  did  look,  and  did  see  it,  it  was  clearly 
negligence  to  cross  in  front  of  it.  There  is  no  evidence  that  she  was 
blind,  or  had  defective  eyesight;  no  evidence  that  anything  inter- 
vened between  her  and  the  approaching  train  that  would  prevent 
her  from  seeing,  or  that  her  attention  was  distracted  so  that  it 
«)uld  have  escaped  her  attention;  and  the  conclusion  is  irresistible 
that  if  she  looked  she  did  see  the  train.  The  duskiness  of  the  night 
could  not  prevent  the  plaintiff's  intestate  from  seeing  the  headlight 
of  this  approaching  train.  To  say  that  under  such  circumstances  a 
finding  of  a  jury  that  the  plaintiff  did  look,  and  could  not  see  the 
train,  is  supported  by  evidence,  would  be  deliberately  shutting  our 
•eyes  to  the  clear  and  necessary  inference  to  be  drawn  from  undis- 
puted facts,  where  there  is  absolutely  no  evidence  that  such  infer- 
ence Is  not  well  founded.  The  only  witness  produced  who  saw  this 
accident  placed  the  plaintiffs  intestate  upon  the  edge  of  the  track 
^t  the  time  when  this  train  was  almost  upon  her,  with  an  unob- 
structed view  between  her  and  the  approaching  train,  with  nothing 
to  prevent  her  from  seeing  it,  with  no  necessity  toe  her  either  to 
approach  so  close  to  the  train  or  to  place  herself  upon  the  track  in 
front  of  it  as  to  endanger  her  life;  and  yet,  with  the  train,  as  it 
must  have  been,  in  full  view,  she  deliberately  placed  herself  in  such 
a  position  that  it  struck  her.  The  only  inference  that  can  be  drawn 
from  these  facts  is  that  the  plaintiff's  intestate  either  did  not  look  and 
was  negligent,  or,  if  she  did  look,  and,  notwithstanding  the  ap- 
proach of  the  train,  attempted  to  cross  the  track  in  front  at  it,  she 
took  the  risk  of  being  injured.  We  are  bound  to  apply  the  neces- 
sary inferences  that  arise  from  facts  proved,  and  it  seems  to  me 
quite  clear  that  no  other  inference  than  that  above  stated  is  pos- 
sible. "The  duty  of  every  individual  using  a  public  highway  at 
railway  crossings  to  exercise  that  degree  of  care  and  prudence  called 
for  by  the  peculiar  circumstances,  and  proportioned  to  the  danger  of 
injury  from  a  collision  with  a  passing  train  of  cars, — such  care  and 
foresight  as  men  of  ordinary  prudence  would  use  if  placed  in  the 
same  situation, — is  well  understood  and  authoritatively  settled. 
This  ordinary  care  involves  the  vigilant  use  by  the  traveler  of  his 
senses  in  approaching  the  place  of  danger,  and  that  he  should  look 
in  every  direction  frcHn  which  danger  may  be  apprehended,  and  at 
the  same  time  attentively  listen  for  any  signals  or  evidence  of  an 
approaching  train.  If  there  is  any  omission  of  duty  or  precaution 
in  this  respect,  and  he  sustains  injury  to  his  person  or  property, 
caused  wholly  or  in  part  by  such  want  of  care,  he  must  bear  the  loss" 
{\\'eber  v.  Railroad  Co.,  58  N.  Y.  455);  and  a  person  using  a  pri- 
vate crossing  is  required  to  assume  a  greater  burden  of  care  than 
"Would  be  necessary  where  the  crossing  is  public,  and  the  duties  and 
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reBponsibilities  of  the  railroad  company  correspondingly  lessened 
(Am.  &  Eng.  Enc.  Law,  915;  O'Connor  v.  Railroad  Ck).,  135  Mass, 
352;  Sutton  v.  Railroad  Co.,  66  N.  Y.  243;  Byrne  v.  Railroad  Co., 
104  N.  Y.  362,  10  N.  E.  539;  Barry  t.  Railroad  Co.,  92  N.  Y.  289). 

We  also  tliinlc  that  it  was  error  for  the  court  to  charge,  at  the 
request  of  the  defendant,  "that  the  jury  have  the  right  and  may  take 
the  liberty  of  disregarding  the  witnesses  of  the  defendant,  if  they 
consider  them  interested,  even  though  they  be  not  contradicted  or 
impeached,"  to  which  the  defendant  excepted.  This  instruction  was 
much  too  broad.  The  criterion  fixed  by  the  court  was  as  to  whether 
the  jury  considered  a  witness  interested,  not  whether  a  witness  was 
so  interested  in  the  result  as  to  affect  the  weight  to  be  given  to  his 
testimony.  A  jury  is  never  justified  in  disregarding  the  testimony  of 
witnesses  produced  by  a  party  and  sworn  upon  the  trial.  All  of 
the  testimony  in  the  case  is  to  be  considered;  and  while  the  jury, 
in  determining  the  credibility  to  be  given  to  a  witness,  may  consider 
his  interest  in  the  controversy,  or  in  the  decision  of  the  question  of 
fact  submitted  to  the  jury,  to  say  that  a  jury  has  the  liberty  of  dis- 
regarding the  testimony  of  a  witness  if  they  considered  such  witness 
interested,  gives  to  a  jury  a  discretion  to  refuse  to  consider  evidence 
which  is  competent  in  the  case,  and  which  they  are  bound  to  consider 
in  arriving  at  their  verdict.  That  the  credibility  of  a  witness  is  for 
the  juiy  where  the  testimony  given  by  such  witness  is  contradicted, 
or  where  he  is  impeached,  or  so  interested  in  the  result  that  his  in- 
terest may  affect  his  testimony,  is  one  thing;  but  to  say  that  the 
jury  are  entitled  to  disregard  competent  evidence  in  the  case  is 
quite  another. 

We  think,  therefore,  that  the  judgment' must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

PATTERSON  and  PARKER,  JJ.,  concur.  RUMSEY  and  WIL- 
LIAMS, JJ.,  concur  on  last  ground  stated  in  opinion. 


(18  App.  Dlv.  575.) 

SQUIBR  V.  HANOVER  FIRE  INS.  CO.  OF  NEW  YORK. 

(Supreme  CSourt,  Appellate  Division,  Fourth  Department    June  12,  1807.) 

IhBUUANCE— AUTHOHITT   OF   AgENTB. 

A  verbal  agreement  by  an  Insurance  agent,  who  Is  autborized  to  issue 
and  renew  policies,  that  he  would  renew  a  policy  which  was  about  to  ex- 
pire, is  binding  on  the  insurer,  though  the  premium  had  not  been  paid  when 
the  loss  occurred,  where  the  Insured,  in  reliance  on  such  agreement,  took 
no  further  action  in  regard  to  the  insurance,  and  the  only  thing  said  about 
the  premium  was  the  request  of  the  agent  that  the  instured  would  "try 
and  not  let  the  premium  run  longer  than  80  days." 

Appeal  from  trial  term,  Chautauqua  county. 

Action  by  Roxa  Squier  against  the  Hanovw  Fire  Insurance  Com- 
pany of  New  York.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff,  and  from  an  order  denying  a  new  motion  for  a  new  trial, 
defendant  appeals.     Affirmed. 
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On  the  20th  of  December,  1893,  the  defendant,  through  Its  agents,  Horton- 
Bro8.,  of  Jamestown,  X.  Y.,  issued  a  Are  Insurance  policy  to  the  plaintiff,  In- 
suriug  her  household  goods  and  furniture  against  loss  or  damage  by  Are  for  one- 
year.     It  was  a  standard  policy,  and  insured  the  propei-ty  for  the  sum  of 
1600.     Horton  Bros,  were,  and  for  a  long  time  had  been,  the  agents  of  the-- 
defendant  at  Jamestown,  and  it  was  admitted  by  the  pleadings,  and  proved 
npon  the  trial,  that  they  had  authority  and  full  power  from  the  defendant  to- 
recelTe  proposals  for  insurance  against  loss  and  damage  by  fire  In  Jamestown, 
N.  T.,  and  vicinity,  at  fixed  rates  of  premiums,  to  receive  moneys,  and  to  • 
countersign.  Issue,  and  renew  poUcles  of  insurance  signed  by  the  president  and- 
attested  by  the  secretary  of  the  defendant,  subject  to  the  rules  and  regulations 
of  the  defendant,  and  to  such  Instructions  as  it  might  from  time  to  time  give  - 
to  its  agents.     It  was  the  custom  of  these  agents,  when  a  policy  that  they 
had  Issued  was  atmut  to  expire,  to  send  out  notice  of  the  expiration  of  the  policy 
to  the  Insured.    A  short  time  before  the  expiration  of  the  policy  here  In  question, 
and  in  December,  1894,  these  agents  served  upon  the  plaintiff  a  written  notice - 
that  the  policy  would  expire  on  the  20th  of  December,  1804,  and  that  unless  they 
(the  agents)  received  word  to  the  contrary  from  the  plaintiff,  the  policy  would  be  - 
renewed  upon  its  expiration.     The  plaintiff  gave  no  direction  that  the  policy 
should  not  be  renewed,  but  after  the  receipt  of  that  notice,  and  before  the  20tb  • 
of  Decemt)er,  1894,  when  the  old  policy  expired,  the  plaintifTs  husband,  who- 
had  charge  of  the  business  for  her  and  as  her  agent,  met  one  of  the  Hortons, 
the  defendant's  agent,  upon  the  street,  and  Horton  asked  him  if  be  wished  the  - 
insnrance  renewed  (referring  to  the  Insurance  in  question).     The  husband  told' 
Horton  that  he  did,  whereuixin  Horton  said,  "All  right;   try  and  not  let  the- 
premium  nm  longer  than  thirty  days."     Horton  said  he  would  issue  the  policy, . 
and  the  plalntifT's  husband  was  to  call  at  Horton's  ot&ce,  and  get  it.     The- 
policy  was  not  in  fact  issued,  but  the  plaintiff  made  no  further  efforts  to  in- 
sure her  property,  relying  upon  the  arrangement  for  the  renewal;   that  is,  the- 
evidence  of  the  plaintiff  tended  to  prove  that  fact.     A  fire  occurred  on  the- 
aftth  of  December,  1894,  destroying  the  property  of  the  insured.     The  insured> 
made  proofs  of  loss,  and  forwarded  them  to  the  defendant,  but  the  defendant 
gave  notice,  disclaiming  all  responsibility  in  the  matter,  and  refused  to  pay  tbe- 
loBS.     The  plaintiff  brought  an  action  agahist  the  defendant  to  recover  this 
loss,  alleging  substantially  the  facts  above  recited.     The  defendant  answered, 
and  the  action  was  tried  in  Cnautauqua  county  in  Octol)er,   1896,   and  the 
plaintiff  recovered  a  verdict  for  $(i58.50,  whereupon  the  defendant  moved  for  a 
new  trial  upon  the  minutes,  which  was  denied,  and  the  defendant  appeals  from 
the  Judgment,  and  from  the  order  denying  the  motion  for  a  new  ti'ial,  to  this 
court 

.'Vrgued  before  HABDIN,  P.  J.,  and  FOLLEyT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Horace  McGuire,  for  appeUant. 
A.  C.  Wade,  for  respondent 

WARD,  J.  The  appellant  alleges  two  errors  upon  this  review: 
First,  that  the  plaintiff  did  not  establish  her  case  by  a  fair  preponder- 
ance of  the  evidence;  second,  that  Horton  Bros,  were  not  authorized  to 
make  verbal  contracts  of  insurance,  and  that  the  alleged  contract,  if 
made,  was  outside  of  the  scope  of  their  authority.  The  case  was  fairly 
tried,  and  properly  submitted  to  the  jury,  and  there  was  evidence  to 
sustain  the  plaintiff's  contention  upon  the  questions  of  fact  sufficient 
to  go  to  the  jury,  and  their  verdict  will  not  be  disturbed  upon  those 
questions.  It  is  true  that  the  defendant's  agents  denied  having  the 
conversation  as  to  the  renewal  of  the  insurance  testified  to  by  the  plain- 
tiff's husband,  but  there  were  circumstances  established  in  the  case 
which  tended  to  confirm  the  statement  of  the  husband,  and  weaken 
that  of  the  agent.     The  written  notice  as  to  the  renewal  of  the  policy 
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was  not  denied  by  the  defendant's  witnesses,  and  stands  an  admitted 
fact  in  the  case. 

The  remaining  question  is  as  to  the  authority  of  the  defendant's 
agents  to  renew  the  insurance,  or  to  malce  a  new  contract  of  insur- 
ance upon  the  same  terms  and  conditions  as  the  first.  By  the  ar- 
rangement as  found  by  the  jury,  the  second  insurance  for  a  year  was 
to  be  precisely  like  the  first  in  every  respect  Whether  we  call  the 
transaction  a  renewal  of  the  former  policy,  or  an  agreement  for  a  new 
policy,  to  run  the  same  length  of  time  as  the  first,  and  upon  the  same 
terms,  the  substance  <rf  the  transaction  is  the  same.  The  power  of 
the  agent  was  twofold, — to  issue  new  policies,  and  to  renew  old  ones ; 
and  upon  the  questitm  of  authority  it  is  unimportant  whether  this  was 
a  contract  to  renew  or  a  contract  for  a  new  policy.  It  was  equally 
within  the  powers  of  the  defendant's  agenta  We  know,  as  a  matter 
of  common  practice,  that  these  agents  renew  policies  upon  an  ar- 
rangement with  the  insured  to  do  so,  and  with  the  tacit  consent  of 
the  insurance  companies.  The  power  of  insurance  agents  clothed 
with  the  authority  that  the  Hortons  were  in  this  case  to  make  a  parol 
contract  of  insurance,  to  be  cooisummated  by  a  policy  to  be  issued 
thereafter,  or  to  make  a  parol  contract  of  insurance,  has  long  been 
established  in  the  jurisprudence  of  this  state,  and  payment  of  pre- 
mium at  the  time  is  not  necessary  to  make  the  contract  binding  upon 
the  company.  If  a  credit  be  given  by  the  agent,  it  is  equally  obli- 
gatoi-y;  and,  in  the  case  of  a  preliminary  contract  to  issue  a  policy, 
the  recovery  of  the  amount  agreed  to  be  insured  is  proper  damages  for 
the  breach  of  such  contract.  Angell  v.  Insurance  Co.,  59  N.  Y.  171; 
Ellis  V.  Insurance  Co.,  50  N.  Y.  402;  Ludwig  v.  Insurance  Co.,  48 
N.  Y.  382;  Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co., 
19  N.  305;  Audubon  v.  Insurance  Co.,  27  N.  Y.  216;  Post  v.  Insurance 
Co.,  43  Barb.  351;  Church  v.  Insurance  Co.,  66  N.  Y.  222;  Reynolds 
V.  Insurance  Co.,  8  App.  Div.  193,  40  N.  Y.  Supp.  336;  Ruggles  v. 
Insurance  Co.,  114  N.  Y.  415,  21  N.  E.  1000;  Hicks  v.  Assurance  Co., 
13  App.  Div.  444,  43  N.  Y.  Supp.  623;  Van  Tassel  v.  Insurance  Ca, 
151  N.  Y.  130,  45  N.  E,  365;  Manchester  v.  Assurance  Co.,  151  N.  Y. 
88,  45  N.  E.  381. 

The  plaintiff  having  relied  upon  the  arrangem«it  made  with  the 
agent  oi  the  defendant  to  continue  the  insurance,  the  premium  to  be 
paid  thereafter,  they  ha\ing  the  apparent  authority  to  make  such  an 
arrangement,  the  defendant  is  in  equity  estopped  from  asserting  the 
want  of  power  in  the  agents  to  make  the  contract.  Manchester  v. 
Assurance  Co.,  151  N.  Y.  92,  45  N,  E.  381,  and  cases  there  cited.  The 
learned  counsel  for  the  defendant  seems  to  rely  upon  Shank  v.  Insur- 
ance Ca,  decided  by  this-  court,  and  reported  in  4  App.  Div.  516,  40 
N.  Y.  Suppw  14.  An  examination  of  that  case  discloses  but  little 
resemblance  between  it  and  the  case  at  bar,  and  it  does  not  apply. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 
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HAIili  T.  WBRNBT. 

^Supreme  Court,  Appellate  Division,  Fourth  Department.    June  12,  1897.) 

L  Appbaj.  vbom  Justice's  Court— Trial  db  Novo — Whbn  Allowable. 

Wben  plaintiff's  claim  Is  Insufficient  for  purposes  of  a  new  trial,  an  Im- 
proper counterclaim  cannot  be  made  the  basis  of  one  In  the  coun^  court, 
under  Code  Olv.  Proc.  i  S068,  providing  that  when  an  Issue  of  fact  or  of 
law  was  Joined  before  the  Justice,  "and  the  sum  for  which  Judgment  was 
demanded  by  either  party  In  the  pleadings  exceeds  fifty  dollars,"  appel- 
lant may  demand  a  new  trial  In  the  appellate  court 

I.   COCNTERCLAIM — WhAT  CONSTITnTBS. 

In  an  action  for  trespass  on  and  Injury  to  plalntifTs  land,  defendant 
alleged  his  right  to  use  the  premises  as  a  highway,  and  claimed  damages 
for  its  obstruction  by  plaintiff.  Held  not  a  valid  counterclaim,  since  It  did 
not  arise  out  of  the  same  transaction,  and  was  not  connected  with  the  "sub- 
ject of  the  action,"  as  required  by  Code  Civ.  Proc.  {  501. 

Appeal  from  trial  term,  Jeflfers(m  county. 

Action  commenced  in  justice's  court  by  Emerson  Hall  against  Peter 
Wemey.  On  plaintiff's  appeal  to  the  county  court,  he  demanded  a 
new  trial,  and,  from  an  order  denying  defendant's  motion  to  strike  the 
canse  from  the  calendar,  said  defendant  appeals.     Beversed. 

In  May,  1896,  the  plaintiff  brought  an  action  against  the  defendant  in  a  Jus- 
tice's court  in  Jefferson  county  to  recover  damages  for  an  alleged  trespass  by 
the  defendant  upon  the  plalntifTs  lands  in  entering  upon  the  same  with  hcx^es 
and  wagons,  and  destroying  plaintiff's  crop,  and  Injuring  bis  land,  and  the 
complainant  demanded  Judgment  for  $45  and  costs.  The  defendant  answered. 
In  effect,  that  he  had  the  right  to  use  the  premises  In  question  as  a  highvimy; 
that  the  plaintiff  had  Interfered  with  that  rtght,  and  had  obstructed  the  high- 
way, to  defendant's  damage  of  9100,  for  which  he  demanded  Judgment,  with 
coat*.  Hie  case  was  tried  by  a  Jury  in  the  Justice's  court,  and  the  verdict 
was  rendered  for  the  defendant,  and  Judgment  was  entered  in  that  court  against 
the  plaintiff  for  costs,  from  which  the  plaintiff  appealed  to  the  county  court, 
and  In  his  noitlce  of  appeal  demanded  a  new  trial  of  the  action.  Subsequently, 
and  at  a  trial  term  of  the  county  court,  the  defendant's  counsel  moved  to 
strike  the  cause  from  the  trial  calendar  of  the  county  court,  because  the  case 
was  not  a  proper  one  for  a  new  trial  in  the  county  court.  The  plaintiff's 
coimsd  opposed  this  motion,  and  the  motion  was  denied  by  the  court,  and  from 
the  order  denying  it  the  defendant  appeals  to  this  court. 

Argued  befwe  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WAED,  JJ. 

John  G  QYoIan,  for  appelant. 
Ekm  R  Brown,  for  respondent. 

WARD,  J,  Section  3068  of  the  Code  of  Civil  Procedure  proTides 
that: 

"Where  an  issue  of  fact  or  an  issue  of  law  was  Joined  before  the  Justice,  and 
the  sum  for  which  Judgment  was  demanded  by  either  party  In  his  pleadings 
exceeds  fifty  ddlars,  •  •  •  the  appellant  may  in  his  notice  of  appeal  •  ♦  • 
demand  a  new  trial  in  the  appellate  court,  and  thereupon  he  Is  entitled  thereto 
whether  the  defendant  was  or  was  not  present  at  the  trial." 

The  motion  in  the  county  court  to  strike  the  canse  from  the  calen- 
dar was  upon  the  ground  that  the  case  was  not  a  proper  one  for  a 
new  trial,  and  to  have  the  appeal  declared  to  be  on  questions  of  law 
only.     The  amount  claimed  in  the  complaint  was  not  sufHcient  to 
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entitle  the  parties  to  a  new  trial.  The  plaintiff  bases  his  contention 
that  he  is  entitled  to  a  new  trial  npon  the  defendant's  answer  in  the 
justice's  court.  Whether  that  contention  can  be  maintained  de- 
pends upon  the  question  whether  the  defendant's  answer  alleges  a 
counterclaim  to  the  plaintiff's  complaint,  upon  which  the  defendant 
may  be  entitled  to  judgment.  The  defendant  is  not  permitted  to 
allege  any  defense,  and  conclude  with  a  d^nand  for  judgment,  so  as 
to  form  the  basis  for  a  new  trial,  under  the  section  of  the  Code  cited, 
but  the  answer  must  contain  a  counterclaim  as  against  the  cause  of 
action  set  forth  in  the  complaint.  An  improper  pleading  cannot  be 
made  the  basis  of  a  demand  for  a  new  trial  in  the  county  court  under 
the  provisions  of  the  Code  applicable  to  appeals  from  judgments  ren- 
dered by  justices  of  the  peace,  and,  if  an  appeal  is  taken  for  a  new  trial 
based  upon  such  improper  pleadings,  the  county  court  may  refuse  a  new 
trial,  and  send  the  case  to  the  law  calendar,  to  be  heard  simply  as  a 
question  of  law.  Harvey  v.  Van  Dyke,  66  How.  Prac.  396;  Mooi-e  v. 
Trimmer  (Sup.)  6  N.  Y.  Supp.  430;  Hinkley  v.  Railroad  Co.,  42  Hun, 
281;  Denniston  v.  Trimmer,  27  Hun,  393;  Houghton  v.  Kenyon,  38 
How.  Prac.  107,  approved  by  the  general  term  of  the  Fo»rth  depart- 
ment in  Castorine  Co.  v.  Thomas,  92  Hun,  2,  37  N.  Y.  Supp.  913. 

By  section  501  of  the  Code  of  Civil  Proceiiure,  which  gives  the  defi- 
nition of  a  counterclaim,  the  counterclaim  must  tend  in  some  way  to 
diminish  or  defeat  the  plaintiff's  recovery,  and,  except  in  actions  on 
contract,  it  must  be  a  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint,  as  the  foundation  of  the  plaintiff's  claim, 
or  connected  with  the  subject  of  the  action.  An  examination  of  the 
pleadings  in  this  case  discloses  an  attempt  on  the  part  of  the  defend- 
ant to  counterclaim  one  trespass  or  wrong  against  another.  The 
plaintiff's  cause  of  action  is  for  the  destruction  of  his  crops  and  grass, 
and  the  Injury  to  his  land.  The  defendant's  cause  of  action  arises 
from  the  wrongful  acts  of  the  plaintiff  in  obstructing  a  highway.  It 
is  immaterial  that  the  trespasses  were  committed  upon  the  same 
premises.  The  trespasses  were  distinct  and  independent,  and  one 
does  not  oonstitute  a  counterclaim  as  against  the  other.  Lehmair  t. 
Griswold,  40  N.  Y.  Super.  Ct.  100 ;  Chamboret  v.  Cagney,  2  Sweeney, 
378-385;  Barhyte  v,  Hughes,  33  Barb.  320;  Green  v.  Parsons,  27 
N.  Y.  Wkly.  Dig.  544,  also  reported  14  N.  Y.  St.  Rep.  97;  Smith  v. 
Hall,  67  N.  Y.  48;  People  v.  Dennison,  84  N.  Y.  272;  Rothschild  v. 
Whitman,  132  N.  Y.  472.  30  N.  E.  858;  Adams  v.  Loomis  (Sup.)  8 
N.  Y.  Supp.  17.  In  Green  v.  Parsons,  supra,  it  was  held  that  it  must 
be  alleged  that  the  matters  set  out  in  the  counterclaim  arise  out  of 
the  transaction  which  is  the  foundation  of  the  plaintiff's  claim,  or  that 
it  is  connected  with  the  subject  of  it,  ot  the  answer  would  be  insuffi- 
cient on  demurrer.  This  allegation  is  wanting  in  the  answer  before 
us.  The  words  "subject  of  the  action"  mean  the  facts  constituting 
the  plaintiff's  cause  of  action.  Chamboret  v.  Cagney,  and  Lehmair 
T.  Griswold,  supra,  approved  in  Rothschild  v.  Whitman,  132  N. 
Y.  472-476,  30  N.  E.,  858.  The  obstruction  of  the  highway  by  the 
plaintiff  cannot  be  said  to  have  arisen  out  of  the  subject  of  the  plain- 
tiff's action,  which  was  the  destruction  of  the  plaintiff's  crops,  and 
the  injury  to  his  land. 
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The  appellant's  coansel  makes  a  point  that,  inasmnch  as  the  re- 
qwndent  (the  defendant)  interposed  what  he  claimed  to  be  a  connter- 
claim  in  the  justice's  court,  he  could  not  be  heard  in  the  county  court 
to  claim  that  it  was  otherwise.  The  jurisdiction  of  the  county  court 
as  to  whether  a  new  trial  should  be  had  depended  upon  the  fact 
whether  the  defendant  in  the  justice's  court  had  properly  alleged  a 
proper  counterclaim  to  the  plaintiff's  cause  of  action.  The  court  was 
bound  to  pass  upon  that  question  of  jurisdiction  whenever  it  was  pre- 
sented to  it  by  a  party  to  the  action,  and  the  county  court  should  have 
refused  a  new  trial,  and  granted  the  motion  to  strike  the  cause  from 
the  calendar.  / 

The  order  of  the  county  court  should  be  reva-sed,  with  f  10  costs 
and  disbursements.     All  concur. 


(18  App.  Dlv.  64S.) 

BTJKER  et  al.  v.  LBIGHTON  LEA  ASS'N. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    June  12,  1897.) 

1.  Bdildino  Assoctations— Fobfeiturk  of  Sharks— Equitable  Remef. 

Bbareholders  of  a  building  association,  whose  shares  had  been  forfeited 
for  nonpayment  of  dues  thereon,  are  not  entitled  to  equitable  relief  there- 
from on  the  ground  that  they  had  been  defrauded  by  a  secret  agreement 
between  the  promoters  of  the  association,  where  such  shareholders,  after 
knowledge  of  the  agreement,  and  after  consideration  of  the  matter,  refused 
to  pay  their  dues,  and  their  shares  were  then  forfeited  on  due  notice  and 
In  the  manner  prescribed  in  the  constitution. 

a.  Same —Nonpayment  op  Dues— Excdsino  Default. 

Failure  of  a  shareholder  to  i>ay  his  dues  Is  not  excused  by  the  refusal 
of  the  officers  of  the  association  to  allow  him  to  inspect  the  books,  where  the 
Inspection  was  not  demanded  until  long  after  the  shareholder  had  ceased 
to  pay  his  dues. 

8.  Same— Waiver  of  Fraud. 

A  fraudulent  transaction  by  the  promoters  of  a  building  association  for 
their  own  benefit  was  settled  by  the  association.  The  settlement  substan- 
tially benefited  the  association,  and  the  terms  thereof  were  inserted  in  the 
constitution.  The  sharehiHders,  with  full  knowledge,  approved  of  and  con- 
sented to  the  settlement.  Beld,  that  the  shareholders  could  not  afterwards 
rely  on  such  fraudulent  transaction  between  the  promoters  to  excuse  non- 
payment of  dues  for  which  their  shares  were  forfeited. 

Follett  iknd  Green,  JJ.,  dissenting. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Amos  M.  Biiker  and  others,  suing  on  their  own  behalf 
and  for  all  other  shareholders  having  a  common  interest  in  the  subject 
of  the  action  who  may  come  in  as  plaintiffs.  The  complaint  was  dis- 
missed on  the  merits,  with  costs,  and  plaintiffs  appeal.    Affirmed. 

The  action  was  commenced  October  25,  1896,  and  is  an  equitable  action  to 
set  aside  plaintiffs'  subscriptions  for  stock,  and  to  recover  back  the  moneys 
paid  thereon,  as  obtained  through  fraud,  and  to  set  aside  the  acts  of  tbe  de- 
fendant as  iU^al  as  against  the  plaintiffs,  and  to  restore  the  plaintiffs  to  their 
original  constitutional  rights,  and  to  restrain  the  defendant  from  depriving  the 
plaintiffs  of  their  rights  in  the  corporation  defendant.  The  defendant  is  a 
domestic  corporation,  duly  organized  pursuant  to  chapter  122  of  the  Laws  of 
1851,  and  of  the  amendments  thereto.    Its  object  is  to  accumulate  a  fund  ftv 
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ttie  pnrcbase  of  real  estate  and  making  Improvements  thereon,  and  to  provide 
building  lots  or  homesteads  for  Its  membera.  It  was  Incorporated  March  IS, 
1891,  and  its  place  of  business  is  Rochester. 

On  the  21st  of  January,  181)1,  one  J.  Z.  Gulver  obtained  from  Kate  B.  Lelghton 
an  option  to  purchase  a  considerable  quantity  of  land  situate  in  the  town  of 
Brighton,  Monroe  county.  Two  days  before  the  inoorporatdon  of  the  defendant, 
and  on  March  11,  1891,  the  said  Culver  entered  Into  a  written  agreement,  with 
himself  and  49  other  persons,  to  the  effect,  after  reciting  that  Culver  had  en- 
tered into  the  optional  agreement  for  the  purchase  of  the  land,  being  200  build- 
ing lots,  that  the  parties  had  agreed  to  pmrcbase  the  said  premises  for  the  suui 
of  $70,000,  and  convey  the  same  to  the  LeightiMi  Lea  Association,  "now  beint; 
formed,  for  the  consideration  of  $120,000."  It  was  agreed:  That  each  of  the 
parties  thereto  should  take  one  sliare  in  the  said  association,  and  pay,  on  the 
organization  of  the  association,  the  sum  of  $300  upon  his  said  share,  "the  bal- 
ance of  the  said  respective  shares  to  be  paid  in  the  transfer  of  the  said  premises 
or  credited  upon  the  mortgage  to  be  given  as  hereinafter  stated.  That  a  con- 
veyance of  said  premises  be  made  or  procured  to  be  made  to  the  Lelghton  Lea 
Association  as  soon  as  the  same  shall  be  duly  organized,  and  upon  the  consid- 
eration being  paid  or  secured  to  be  paid  therefor  as  follows:  The  full  consid- 
eration thereof  to  be  $120,000,— $10,000  thereof  to  be  paid  in  cash;  a  bond  of 
the  association.  In  the  usual  form,  to  secure  $60,000  thereof,  and  the  interest 
from  the  date  thereof,  to  be  given  to  Kate  B.  Lelghton,  or  other  person,  with  a 
mortgage  as  first  lien  upon  said  premises,  with  the  same  conditions  as  said  bond, 
and  collateral  thereto,  payable  ten  years  after  the  date  thereof,  with  semiannual 
interest,  with  the  privilege  of  paying  the  same  sooner  whenever  Interest  Is  due, 
with  the  usual  tax  and  Interest  clauses;  and  another  bond  of  the  assochition,  in 

the  usual  form,  to  secure  the  payment  of  $SO,000  and  Interest  from ,  with 

a  mortgage  collateral  thereto,  wltb  the  same  condiUons  as  such  bond,  as  a 
second  lien  upon  the  said  premises."  It  was  further  provided  that  this  last- 
mentioned  mortgage  should  be  payable  in  Installments  of  $10,000  each;  ttial 
Culver  shoidd  be  trustee  for  the  l)eneflt  of  the  parties,  and  that  the  money:^ 
received  upon  the  mortgage  should,  after  the  payment  of  expenses,  be  dis- 
tributed to  the  parties;  and  that  the  mortgage  should  contain  a  provision  that. 
If  the  streets  fronting  on  the  lots  should  not  be  graded  4%  feet  wide,  and 
plank  sidewalks  laid  in  front  of  each  lot,  and  one  shade  tree  planted  lu  front 
of  each  lot  within  a  year  from  the  date  of  the  agreement,  then  iQbe  association 
could  cause  the  same  to  be  done  and  credit  the  expense  upon  the  bond  and 
mortgage  of  $50,000.  On  the  22d  of  May,  1891,  Kate  B.  Lelghton,  pm-suaut 
to  the  option,  conveyed  the  200  lots  to  Culver,  and  on  the  8th  of  July,  1891. 
Culver  conveyed  the  same  to  the  defendant.  These  conveyances  were  recorded 
September  3,  1891.  The  defendant  executed  the  two  mortgages  and  paid  thi' 
money  specified  in  the  above  agreement.  The  parties  who  executed  that  agree- 
ment, that  win  hereafter  be  termed  the  "syndicate  members,"  and  were  the 
promoters  of  the  association,  paid  $15,000  in  cash  Into  the  association,  being 
$300  on  a  share  held  by  them. 

Upon  the  incorporation  of  the  defendant,  articles  of  association  were  entered 
into,  or  a  constitution,  knovrn  in  the  case  as  the  "first  constitution."  It  pro- 
vided that  the  defendant's  capital  stock  should  be  200  shares  of  $600  each. 
It  described  the  premises  to  be  purcliased  by  the  defendant,  l)eing  the  20(> 
building  lots  aforesaid.  The  members  of  the  corporation  subseribeU  this  con- 
stitution, and  It  further  provided  that  the  shareholders  who  did  not  pay  their 
stock  in  full  should  pay  $2  weekly  from  March.  1891,  until  the  land  should  be 
purchased,  and  assessed  by  the  defendant,  and  allotted  to  the  members  severally, 
and  thereafter  the  same  upon  the  value  of  the  share  or  lots  as  assessed  by  the 
association.  At  any  time  after  allotment  a  member  was  entitled  to  a  warranty 
deed  of  his  lot  upon  paying  the  balance  of  assessments  remaining  unpaid  there- 
on, interest,  and  taxes;  the  scheme  being  to  give  each  shareholder  a  dear  title 
to  a  building  lot  upon  paying  his  share  in  full,  and  to  apply  the  weekly  dues 
of  the  shareholders  who  had  not  paid  in  full  upon  his  prospective  lot.  Allot- 
ments of  lots  should  be  made  as  soon  as  $40  had  been  paid  to  the  defendant 
■on  at  leaat  two-thirds  of  the  lots.  A  fine  of  23  cents  a  week  was  Imposed  for 
failure  to  pay  the  weekly  dues.  Dividends  on  surplus  funds  after  payment 
of  all  debts  and  liabilities  should  be  made  to  members  in  proportion  to  dues 
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paid  on  their  shares,  respectively.  Forfeitnre  of  shares  was  provided  for 
open  default  In  payment  of  dues,  after  proper  notice  by  the  defendant.  A 
board  of  directors  of  nine  members  transacted  the  business  of  the  defendant. 
and  Its  other  ofBcers  were  a  president,  secretary,  and  treasurer.  The  books, 
accounts,  and  records  of  the  corporation  should  be  open  to  examination  to  any 
member.  The  constitution  could  be  amended  by  a  majority  vote  of  all  the 
members  uimhi  four  trees'  previous  written  or  printed  notice,  contalniner  the 
proposed  amendments  and  served  on  each  member  personally  or  by  mail  ad- 
dressed to  his  or  her  last  place  of  residence  as  shown  by  the  books  or  papers  of 
the  corporation.  There  were  a  large  number  of  shareholders  In  the  association 
besides  the  syndicate  members,  who  were  called  the  "long-share  members." 
To  the  latter  class  the  plaintiffs  belonged.  The  plahitlff  Buker  held  two  shares, 
upon  which  he  paid  $535.20.  The  plaintiff  Reed  held  two  shares,  upon  which 
he  bad  paid  $230.  The  plaintiffs  P.  Cameron  Shutt  and  Bmmet  Shutt  held 
together  one  share,  upon  which  they  had  paid  $40.  The  plaintiff  James  R. 
Shuster  held  one  share,  upon  which  he  had  paid  $120.  The  plaintiffs  all  be- 
came members  of  the  defendant  at  tts  organlzatkm,  and  subscribed  the  first 
constitution.  The  plaintiffs  and  other  long-share  headers  clahned.  In  the  winter 
following  the  Incorporation  of  the  defendant,  that  they  had  discovered  that 
Culver  bad  not  conveyed  to  the  defendant  all  the  land  which  In  equity  he  was 
bound  to  convey;  that  the  syndicate  agreement  of  March  11,  1891,  was  a 
secret  agreement,  confined  to  the  syndicate  members  alone;  that  they  sub- 
scribed the  constitution  and  took  their  shares  under  the  belief  that  the  land 
was  to  cost  but  $70,000;  and  that  they  had  been  defrauded  by  this  syndicate- 
agreement,  and  by  the  execution  of  the  $50,000  mortgage;  and  they  demanded 
an  investigation  of  the  matter,  and  at  a  meeting  of  the  association  early  lb 
1892  a  committee  was  appointed  of  three  m^nbers  ot  the  long-share  holders 
of  which  the  tdalntlff  Reed  was  one,  to  Investigate  the  whole  matter  and  re- 
port to  the  association.  Investigation  was  had,  and  It  resulted  in  disclosing' 
facts  of  syndicate  agreement,  and  Its  consequences  as  almve  stated,  and  the 
failure  of  Culver  to  convey  all  of  the  land  that  he  should  have  conveyed  to- 
the  defendant  An  action  was  commenced  by  the  defendant  against  Culver 
TO  compd  him  to  convey  the  land  in  controversy,  and  on  the  19th  of  July,  1892. 
an  agreement  was  entered  Into  between  Culver,  the  other  syndicate  members, 
a|id  the  defendant,  and  substantially  concurred  In  by  the  long-share  members, 
reciting  tliat  the  members  of  the  associatloo  who  had  joined  subsequent  to- 
Its  organization  were  dissatisfied  with  the  price  paid  for  the  land  and  tiie  man- 
agement ot  the  association,  and  differences  had  arisen  between  the  association 
and  the  parties  represented  by  Culver  as  trustee,  and  that  all  were  desirous 
of  an  amicable  and  reasonable  adjustment  of  their  difficulties,  and  it  was  pro- 
vided that  "the  party  ot  the  first  part  [the  def«idant],  in  consideration  of  the 
covenants  and  agreements  hereinafter  contained  and  made  by  the  parties  of 
the  second  part  [the  syndicate  members],  signing  this  agreement,  and  other  ad- 
vantages and  consideraticms  received  by  it,  does  hereby  agree  on  its  part  to 
so  amend  its  by-laws  and  constitution  as  to  recognize  each  and  every  party  of 
the  second  part  signing  this  agreement  as  members  of  Its  association,  and 
give  them  a  receipt  for  a  full  paid-up  $600  share  therein,  and  in  addition  there- 
to Interest  on  the  $300  so  paid  in  by  said  person  for  nine  months, — that  Is, 
upon  a  redrawing  or  drawing  of  lots  not  taken,  any  party  of  the  second  part 
drawing  a  lot  of  the  value  of  $600  shall  have  a  deed  of  the  same  without 
further  payment,  and  the  payment  in  cash  of  $12;  If  drawing  one  less  than 
$600.  such  person  shall  be  entitled  to  the  difference  In  cash  of  the  valuation 
of  said  lot  and  said  $612;  and  if  they  draw  one  valued  at  more  than  $600  they 
shall  pay  the  difference  in  cash  in  the  same  manner  as  other  shareholders  in 
Mid  association.  8aid  payments  to  the  parties  signing  this  agreement  are 
to  be  made  pro  rata  as  fast  as  it  shall  have  funds  over  and  above  interest  on 
mortgages,  taxes,  and  expenses  of  management,  and,  In  addition  thereto,  each 
shall  be  entitled  to  participate  In  any  and  all  dividends  that  said  association 
shall  pay,  equally  with  all  other  members  thereof,  in  accordance  with  the  num- 
ber of  shares  they  may  severally  hold.  This  agreement  on  the  part  of  the 
asmdation  Is  made  upon  the  express  condition  that  the  same  shall  be  ratified 
St  a  general  meeting  of  snid  association,  to  be  called  within  a  reasonable  time." 
The  syndicate  members  further  agreed  that  they  would  discharge,  as  far  as 
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they  were  able,  the  150,000  mortgage,  or  assign  to  the  defendant  their  Interest 
therein.  A  settlement  was  arranged  with  Cnlrer  as  to  the  lands,  and  be  agreed 
to  deed  to  the  defendant  additional  lands,  being  10  additional  lots,  and  other 
lands  in  the  vicinity  of  the  defendant's  premises,  to  discharge  the  $50,000 
mortgage,  canceling  the  syndicate  agreement  of  March  11th  under  certain  con- 
dltlMis,  and  restore  a  check  of  $2,500  that  had  been  given  by  the  association 
on  the  20th  of  Febroary,  1892.  A  meeting  of  the  association  was  duly  called 
to  consider  this  agreement  and  the  pn^msed  settlement  with  Cnlvw.  At  aadi 
meeting  the  plaintiff  Keed  attended,  and  the  minutes  of  the  meeting  disclose 
that  it  was  upon  his  motion  that  the  president  of  the  association  was  authorized 
to  execute  the  agreement  with  the  syndicate  members  for  the  defendant.  The 
agreement  was  adopted  by  the  association,  and  the  agreement  with  Culver  car- 
ried out,  and  as  a  result  the  litigation  with  Culver  was  discontinued,  the  corpo- 
ration received  the  additional  land  of  great  value,  and  was  relieved  altogether 
from  the  $50,000  mortgage;  the  syndicate  members  receiving  full  paid-up  shares 
of  $600,  they  having  paid  but  $300.  Ilielr  profits  In  the  transaction  as  promoters. 
Instead  of  being  $50,000,  as  first  arranged,  were  about  $15,000.  They  had 
assumed  no  liability  in  the  matter,  ezc^t  the  risks,  if  any,  attending  the  ad- 
vance of  the  original  $300  per  sharie,  or  $15,000,  as  promoters  In  the  enterprise, 
provided  the  stock  should  bie  of  par  value. 

As  we  have  seen,  the  agreement  of  settlement  provided  for  an  amendment  <»f 
the  constitution  of  the  defoidant.  A  meeting  of  the  association  was  held 
on  May  11,  1883,  of  which  notice  was  given,  accompanied  by  a  printed  copy 
<tf  the  constitution  as  proposed  to  be  amended.  The  constitution  was  adopted 
at  first  over  a  few  dissenting  votes,  but  finally  by  a  unanimous  vote  of  the  mem- 
ben  of  the  association  present  at  the  meeting.  All  the  plalntifl^s  were  iflresent 
at  this  meeting,  bat  claim  that  they  voted  a^nst  the  new  constitution.  The 
new  constitution  was  signed  by  all  the  members  of  the  association  (the  syndi- 
cate and  long-share  members),  and  by  the  plalntlflt  Buker,  except  four  share- 
holders, being  the  other  plalntifTs.  The  trial  court  found  that  this  ccMistltutlon 
was  duly  ratified  and  approved.  The  changes  created  by  the  new  constitution 
consisted  In  giving  the  shareholder  a  vote  in  proportion  to -the  number  of 
shares  held  by  him;  the  first  constitution  giving  the  shareholder  but  one  vote, 
no  matter  how  many  shares  he  may  have  held.  The  new  constitution  provided 
for  the  credit  to  the  syndicate  members  of  $612  per  share  for  the  $300  paid 
by  them.  It  provided  for  the  replottlng  of  the  lots  made  necessary  by  the  ad- 
ditional lands  received  froih  Culver.  These  were  the  substantial  changes  In 
the  new  constitution  from  the  old.  At  a  special  meeting  of  the  association  held 
on  the  13th  of  October,  1888,  pursuant  to  a  notice  sent  to  each  member  ot  the 
association,  there  was  a  redrawing  under  a  replotting  and  appraisal  of  the  lots 
belonging  to  the  association.  This  was  adopted  up<Hi  the  motion  of  fhe  plain- 
tiff Buker,  who  was  then  a  member  of  the  board  of  directors,  and  had  been 
for  some  time;  and  the  records  of  the  association  show  that  the  plaintiffs  P. 
Cameron,  Bmmet  Shutt,  and  James  R.  Shuster,  respectively,  in  response  to  a 
circular  letter  of  the  board  of  directors  suggesting  a  new  appraisal  and  allot- 
ment of  the  lots,  and  an  increase  of  size  of  the  lots,  sent  written  communica- 
tions to  the  board  of  directors  of  the  defendant  approving  of  It,  and  consenting 
to  the  same.  The  records  further  show  that  the  plaintiffs'  last  payment  upon 
their  stock  was  as  follows:  Beed's,  March  1,  1892:  P.  O.  Shutt.  August  SI, 
1881;  James  B.  Shuster,  March  1,  1892;  Buker,  October  18,  1884.  The  de- 
fendant, by  resolution,  forfeited  the  shares  of  stock  of  the  plaintiffs  Reed,  P. 
C.  Shutt,  and  J.  R.  Shuster  for  nonpayment  of  dues  December  28,  1894,  and  for- 
feited the  stock  of  the  plaintiff  Buker  on  July  8,  1885,  for  the  same  reason. 
These  forfeitures  weie  upon  due  notice  to  each  plaintiff,  as  required  by  the 
constitution.  Tbe  stock  of  the  plaintiff  E]mmet  Shutt  was  not  forfeited  so  far  as 
the  record  discloses. 

Argned  before  HABDDf,  P.  J.,  and  POLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Gteorge  D.  Reed,  for  appellants. 
William  F.  Ck)g8well,  for  respondent. 
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WABD,  J.  This  is  an  action  by  shAreholders — Piret,  to  get  rein- 
stated as  BQCh  in  tlie  corporation;  and,  second,  to  liave  certain  acts  of 
the  d^endant  declared  void  as  against  them,  or,  at  all  events,  to  al- 
low the  plaintiffs  to  recover  what  they  have,  respectively,  paid  on 
their  shares  to  the  defendant.  The  present  statns  of  these  plaintiffs 
is  that  of  persons  holding  forfeited  shares  in  the  corporation,  and  with 
no  light  or  standing  in  it  at  law,  bnt  claiming  equitable  relief,  and 
through  it  restoration  to  their  forfeited  rights. 

The  first  question  to  consider,  then,  is  whether  the  evidence  in  the 
case  entitles  them  to 'this  equitable  relief,  or  to  damages  for  being 
wrongfully  derived  of  thdr  shares  by  the  defendant.  The  shares 
held  by  the  plaintiffs  were  not  paid-up  shares,  nor  had  their  weekly 
dues  been  kept  up,  which  were  necessary  to  preserve  their  shares 
and  maintain  a  standing  in  the  cwp<''^t^<)'°-  '^^  shares  were  for- 
feited in  the  way  pointed  out  by  the  constitution,  and  upon  due  notice, 
at  the  same  time  that  the  shares  of  a  number  of  others  in  like  position 
with  themselves  were  forfeited.  The  proceedings  to  forfeit  were  regu- 
lar in  all  respects.  They  were  taken  upon  a  notice  of  60  days  to  pay 
op  or  the  shares  would  be  forfeited.  The  plaintiffs  Beed  and  Shuster 
had  been  in  default  upon  their  dues  from  March,  1882,  to  December 
28,  1894;  the  plaintiff  P.  C.  Bhutt  was  in  default  from  August  31, 
1891,  to  December  28,  1804;  the  plaintiff  Buker  from  October,  1894, 
to  July,  1895. 

The  chief  claim  that  the  plaintiffs  make  to  excuse  their  default  is 
that  the  defendant's  ofQcers  refused  to  allow  the  plaintiffs  to  ex^uuine 
the  books  of  the  corporation,  and  they  consequently  could  not  learn 
the  real  condition  of  affairs,  so  as  to  judge  whether  to  keep  up  the 
payments  upon  the  shares.  There  is  no  proof  of  such  demand  in  the 
record;  but  it  is  claimed  that  the  plaintUts  offered  to  prove  such  de- 
mand, and  that  it  was  excluded  by  the  trial  court,  whidi  was  error.  Our 
attention  has  been  called  to  only  the  following  attempts  to  make  this 
proof:  Smith,  tlie  secretary  of  the  defendant,  while  upon  the  stand 
as  a  witness  at  the  trial,  was  asked  by  the  plaintiffs'  counsel  if  he  did 
not  remember  a  time  when  Buker  came  to  his  ofiQce  and  asked  the  wit- 
ness to  allow  him  to  see  the  books  of  the  association.  This  was  ob- 
jected to  as  immaterial,  and  sustained,  to  which  the  plaintiff  excepted. 
Later  on  the  witness  was  asked  if,  within  30  days  prior  to  April  3, 
1S95,  Buker  asked  the  witness  to  allow  him  to  see  the  books,  ac- 
counts, documents,  and  securities  of  the  association.  This  was  ob- 
jected to  as  before,  and  the  objection  sustained.  It  will  be  observed,  as 
to  the  first  question  ruled  upon,  that  no  time  is  fixed  when  the  request 
to  examine  the  books  was  made.  The  other  question  points  to  about 
the  1st  of  March,  1895,  which  w&s  several  months  after  Buker  was 
in  default  upon  his  payments,  and  after  he  had  apparently  decided 
not  to  make  any  further  payments.  Besides,  Buker  was  a  director, 
and  had  access  as  such  to  the  books  and  papers  of  the  corporation; 
and  it  is  absurd  to  say  that  he  had  not  the  opportunity,  from  all  his 
experience,  as  disclosed  by  the  evidence,  in  the  affairs  of  the  corpora- 
tion, to  learn  its  condition.  The  plaintiff  P.  Cameron  Shutt  was 
examined  as  a  witness,  and  he  was  asked  by  the  counsel  if  he  made 
a  demand  of  Steele  (one  of  the  defendant's  directors)  to  show  him 
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the  books,  accotmts,  and  aecarities  of  the  Leighton  Lea  Assoeiation. 
This  was  objected  to,  and  excluded,  to  which  the  plaintiffs'  connsel 
excepted.  The  time  referred  to  was  in  the  fall  of  1894.  That  was 
long  after  this  plaintiff  was  in  default  npon  his  payments.  It  does 
not  seem  that  any  demand  was  made  by  the  other  plaintiffs  to  ex- 
amine the  books  and  papers.  The  trial  was  before  the  court  without 
a  jury,  and,  conceding  that  it  was  error  to  reject  this  evidence,  we 
do  not  see  how  it  could  have  affected  the  result.  The  refusal  to  pay 
the  weekly  dues  on  the  part  of  the  plaintiffs  was  evidently  upon  con- 
sideration. What  opposition  occurred  to  the  proceedings  to  amend 
the  constitution  and  complete  the  settlement  with  Culver  and  the 
syndicate  in  a  number  of  nearly  200  shareholders  came  from  these 
4  plaintiffs.  They  had  fair  and  full  notice  of  the  consequences  that 
would  follow  their  failure  to  pay  their  weekly  dues.  In  the  mean- 
time it  was  necessary  to  carry  on  the  business  of  the  corporation; 
raise  money  to  pay  the  incumbrances  upon  its  property;  determine 
who  were  the  shareholders  and  who  were  not,  who  had  not  paid  in 
full  their  shares  and  who  were  to  do  so  in  the  future;  and  but  one 
course  was  left  open  to  the  officers  of  the  corporation,  if  they  did 
their  duty,  and  that  was  to  enforce  the  dues  which  the  delinquent 
shareholders  had  contracted  to  pay,  or  to  forfeit  their  shares.  Th§ 
case  fails  to  disclose  any  equitable  reason  why  the  plaintiffs  should 
be  relieved  from  these  forfeitures. 

The  plaintiffs'  counsel  insists  that  the  new  constitution  was  not 
legally  adopted,  and  was  void,  and  that  we  should  so  declare.  A  careful 
examination  of  this  subject  leads  us  to  the  conclusion  that  this  con- 
stitution was  legally  adopted,  and  is  the  law  of  the  defendant  and 
its  shareholders.  The  defendant  is  not  a  stock  corporation.  There- 
fore the  law  as  to  the  issue  of  stock  and  the  responsibility  of  stock- 
holders has  no  application  to  it.  The  point,  made  by  the  plaintiffs' 
counsel,  that,  under  section  42  of  the  stock  corporation  law  (chapter 
564,  Laws  1890,  as  amended  by  chapter  688,  Laws  1892),  the  provision 
in  the  amended  constitution,  and  in  the  contract  of  settiement,  allow- 
ing the  syndicate  members  paid-up  shares  of  |612  for  the  payment  of 
$300,  is  void,  is  not  tenable.  That  question  cannot  in  any  event  be 
passed  upon  in  this  action,  as  the  syndicate  members  are  not  parties 
to  this  action  in  such  a  sense  that  their  individual  rights  to  the  shares 
can  be  passed  upon. 

Finally,  the  plaintiffs  insist  that  the  syndicate  contract,  which 
gave  its  members  a  bonus  of  $50,000,  was  fraudulent  and  void  as 
against  the  plaintiffs,  and  this  fraud  was  not  eliminated,  waived,  or 
settled  by  subsequent  transactions  and  settlements  between  the  syn- 
dicate and  the  defendant  and  the  long-share  holders,  and  it  is  the 
duty  of  the  court  so  to  declare  in  this  case.  The  difficulty  with  this 
position  is  that  the  defendant  has  settled  this  matter,  and  put  that 
settlement  in  its  constitution,  and  has  received  substantial  benefit 
by  reason  of  such  settlement,  and  all  these  plaintiffs,  in  one  form  or 
another,  with  full  knowledge  of  all  the  circumstances,  have  approved 
of  and  consented  to  it.  They  have,  therefore,  waived  the  right  to 
raise  this  question  here.  Even  an  unconscionable  arrangement  will 
not  be  disturbed  where  there  has  been  a  ratification  of  it  with  knowl- 
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edge  of  all  its  bearin;:^  after  time  has  been  had  for  consideration. 
K«nt  V.  Mining  C!o.,  7«  N.  Y.  159.  The  syndicate  had  taken  the  in- 
itiatiTe  in  securing  the  land  necessary  for  the  purpose  of  the  incorpo- 
ration of  the  defendant  before  it  was  organized.  They  had  advan- 
ced money  for  that  purpose,  or  had  contracted  to  do  so.  But  tlie 
long-share  holders  concluded  that  the  syndicate  members  wen-  a?k- 
mg  too  much,  and  were  taking  an  unfair  advantage  of  the  otiier 
shareholders;  and  they  rebelled,  investigated,  and  finally  it  was 
all  settled  upon  such  reasonable  terms  as  seemed  to  suit  all,  or 
nearly  all,  of  the  parties  interested  in  the  shareholders'  property.  It 
was  a  compromise  which  left  the  defendant  in  a  much  better  situa- 
tion than  it  was  before.  This  compi-omise  was  made  with  full 
knowli=dge  of  all  the  circumstances  of  the  case.  The  parties  in  in- 
terest having  made  it,  or  assented  to  it.  the  court  will  not  disturb  it. 
The  true  rule  in  such  cases  was  laid  down  in  Gamble  v.  Water  Co., 
123  N.  Y.,  at  page  99,  25  K  E.  202,  by  Peckham,  J.,  speaking  for  the 
court  of  appeals,  where  he  says: 

"It  in  not,  howcTcr,  every  quefitton  of  mere  administration  or  of  policy.  In 
which  there  Is  a  difference  of  opinion  among  the  shareholders,  that  enables  the 
miDorlty  to  claim  that  action  of  the  majority  Is  Digressive,  which  justifies  the 
minority  In  coming  to  a  court  of  equity  to  obtain  relief.  Generally  the  rule 
mu.st  be  that  in  such  cases  the  will  of  the  majority  shall  govern.  The  court 
n-onld  not  be  justified  In  Interfering,  even  In  doubtful  cases,  where  the  action 
of  the  majority  might  be  susceptible  of  different  construction.  To  warrant 
tbe  interposition  of  the  court  in  favor  of  the  minority  shareholders  In  a  corpo- 
ration or  joint-stock  association,  as  agalnct  the  contenq)Iated  action  of  the 
majority,  where  such  action  is  within  the  owporate  powers,  a  case  must  be 
made  out  which  plainly  shows  that  such  action  is  so  far  opposed  to  the  true 
interests  of  the  corporation  Itself  as  to  lead  to  the  clear  inference  that  no  one 
tlms  acting  could  have  been  Influenced  by  any  honest  desire  to  secure  such 
Interests,  but  that  he  must  have  acted  with  an  Intent  to  subserve  some  out- 
side purpose,  regardless  of  the  consequences  to  tbe  company  and  in  a  manner 
in<-onsistent  with  Its  interests." 

In  another  portion  of  the  opinion  the  learned  judge  savs,  at  page 
98,  123  N.  Y.,  and  page  202,  25  N.  E.: 

"1  think  that,  where  the  action  of  the  majority  is  plainly  a  fraud  upon.  or. 
la  other  words,  is  really  oppressive  to,  the  minority  sbarehold^^,  and  the 
directors  or  trustees  have  acted  with  and  formed  a  part  of  the  majority,  an 
action  may  be  sustained  by  one  of  the  minority  shareholders,  suing  In  bis 
own  behalf  and  that  of  all  others  coming  in,  etc.,  to  enjoin  the  action  contem- 
plated, and  in  which  action  the  coiiwratidn  should  be  made  a  party  defendant." 

From  the  mle  thus  laid  down  we  must  reach  the  conclusion  in  this 
case  that  the  majority,  in  making  the  settlement  with  Culver  and  the 
»vndicate,  and  in  amending  the  constitution  to  enforce  such  settle- 
ment, acted  in  fraod  of  the  rights  of  the  minority,  and  in  reckless 
disregard  of  its  interests,  to  sustain  the  plaintiffs'  contention  in 
this  respect.  We  cannot  find  any  evidence  of  this  on  the  part  of 
the  majority.  The  whole  proceeding  of  settlement  and  adjustment 
seems  to  have  been  with  an  honest  desire  to  adjust  all  dififerenccs 
upon  a  fair  basis,  so  that  the  corporation  might  proceed  to  transact 
its  bn«nefis,  and  its  shareholders  in  the  ftitore  be  protected  in  their 
rights;    and  we  are  not  pi-epared  to  say  but  that  they  made  the 


Digitized  by  VjOOQ  IC 


42  46  NBW  YORK  njPPLEHBNT  (8up.  Ct. 

and  10  New  York  State  Reporter. 

Tcrj  best  settlement,  under  the  circumstances,  that  could  hare  been 
made. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

HABDIN,  P.  J.,  and  ADAMS,  J.,  concur. 

FOLLETT,  J.  (dissenting).  It  is  alleged  in  the  complaint,  and  is 
admitted  in  the  answer,  that  the  defendant  has  assumed  to  forfeit 
the  shares  of  the  plaintiffs  for  nonpayment  of  dues;  and  it  is  now 
argued  that  by  reason  thereof  they  have  no  interest  in  the  corpora- 
tion, and  no  right  to  maintain  this  action.  Whether  the  action  of 
the  defendant,  in  declaring  their  shares  forfeited,  was  justified,  was 
an  important  issue  in  the  case.  It  stands  confessed  that  a  gross 
fraud  was  attempted  to  be  perpetrated  by  this  defendant  in  the  pur- 
chase of  the  real  estate,  as  against  the  class  of  shareholders  to  which 
the  plaintiffs  belong.  By  a  suit  in  equity  the  perfect  consummation 
of  this  fraud  was  frustrated.  This  naturally  created  a  feeling  of 
distrust  on  the  part  of  the  so-called  long  shareholders  towards  the 
defendant's  managers  and  the  so-called  syndicate  shareholders;  and 
it  seems  to  me  that  it  was  not  unreasonable  for  the  long  shareholders 
to  insist  on  their  rights  to  examine  the  books  and  papers  of  the  de- 
fendant before  making  further  payments  on  their  shares,  and  that 
it  was  inequitable  for  the  defendant  to  assume  to  forfeit  the  inter- 
ests of  these  plaintiffs  in  the  corporatiim  for  the  nonpayment  of  their 
dues  without  first  affording  them  an  opportunity  to  examine  into  its 
affairs. 

Section  8  of  article  1  of  the  constitution  provides: 

"The  books,  accounts,  securities,  and  other  properties  In  the  charge  of  the 
secretary  and  treasurer,  and  each  of  them,  shall  be  at  all  times  subject  to  the 
examination  of  the  association  and  board  of  directors,  or  any  member  thereof." 

It  was  offered  to  be  shown  upon  the  trial  that,  while  Buker  was 
a  member  of  the  board  of  directors,  and  before  his  shares  were  for- 
feited, he  called  upon  the  secretaiy,  and  asked  to  examine  the  books, 
accounts,  and  documents  of  the  defendant.  This  was  objected  to, 
and  was  excluded.  It  was  also  offered  to  be  shown  that  several  of 
the  plaintiffs  other  than  Buker,  before  their  shares  were  forfeited, 
and  while  they  were  members  of  the  association,  asked  to  examine 
its  books  and  accounts,  and  that  this  right  was  denied  them,  and 
afterwards  their  shares  were  forfeited.  By  the  judgment  the  action 
of  the  defendant  in  forfeiting  the  shares  of  these  pkdntiffs,  who  have 
paid  considerable  sums  into  the  comoration,  is  sanctioned.  The 
plaintiffs  were  not  bound  to  assume  that  the  confession  after  discov- 
ery of  a  fraud,  and  a  partial  restitution  under  compulsion,  was  an 
absolute  guaranty  of  tiie  integrity  of  the  subsequent  management 
of  the  affairs  of  the  corporation.  Forfeitures  are  not  favored  by 
the  courts,  and  they  are  easily  excused  if  the  conduct  of  the  person 
or  corporation  attempting  to  enforce  them  has  been  inequitable.  If 
these  plaintiffs  had  been  able  to  establish  that  this  defendant  had 
refused  to  allow  them  to  examine  into  the  affairs  of  this  company, 
and  for  that  reason  they  refused  to  make  further  payments,  it  would 
have  afforded  a  sufficient  ground  for  setting  aside  the  resolution  de- 


Digitized  by 


Google 


Bap.  Ct.)  IN    RE   FOI.Ta  ST.,  IN   VILLAGE  OF  BEBKIUER.  48 

claring  their  shares  forfeited.     It  was  error  to  exclude  this  class  of 
evidence. 

The  judgment  shonld  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

GBEKN,  J.,  concurs. 


(18  App.  Div.  568.) 

In  re  POLTS  ST.,  IN  VILIyAOB  OP  HERKIMER. 
(Sapreme  Court,  Appellate  DlTlslon,  Fourth  Department    June  12, 1S97.) 

1.  MuSIClrAL  CORPORATIONB — NeW   StREKTS — NECESSITY. 

Tlie  decision  of  a  village  to  open  a  new  street  is  conclusive  as  to  the 
necessity  and  propriety  of  such  street,  as  against  a  railroad  company  whose 
tracks  are  crossed  thereby. 

2.  Same — Streets  over  KaiijROad  Yards. 

Under  Laws  1S53,  c.  62,  authorizing  villages  to  lay  out  streets  over  rail- 
road tracks,  a  street  may  be  laid  out  over  side  tracks  running  with  the 
main  track,  and  within  the  yard  limits;  the  crossing  being  at  grade,  and 
Interfering  with  no  building  of  the  railroad  company. 

5.  EuiNKKT  DojiAnr — Sthkets— PaoPERTy  Taken  for  Public  Use. 

The  rule  tliat  lands   devoted   to  one  public   use   cannot   be   taken   for 
another  without  express  legislative  authority  applies  only  to  the  taking  of 
the  beneficial  use  of  the  land  from  the  grantee  of  the  first  public  use,  and 
■    does  not  apply  to  the  layli^  out  of  a  street  over  a  railroad  right  of  way. 

4  BaMB — LboIBT.ATIVE  AnTHORITY. 

lAWB  1870,  c.  291,  tit.  7,  i  1,  relating  to  the  incorporation  of  villages,  and 
providing  that  they  may  take  "any  land"  within  their  limits  In  laying  out 
streets,  authorizes  the  taking  of  railroad  rights  of  way  for  ttiat  x>uTpo8e. 
8u  Samb— Strbbt  over  Railroad  Tracks— Compensation. 

A  village  being  entitled,  under  Laws  1853,  c.  62,  to  lay  out  streets  over 
railroad  tracks  without  compensation  to  the  railroad  company,  such  com- 
pany cannot  complain  that  there  is  no  authority  for  the  appointment  of  a 
commission  under  Laws  1896,  c.  243,  §  2  (amending  the  village  corporation 
act),  to  assess  damages  to  landowners  by  such  street. 

6.  countt   codrts  —  jurisdiction  ov  nonbssidbnts  —  condemnation   of 

Streets. 

The  restriction  of  the  jurisdiction  of  the  county  court  over  nonresidents 
by  Const,  art.  6,  g  14,  providing  that  no  action  shall  be  authorized  therein 
*^or  the  recovery  of  money  only  where  the  sum  demanded  exceeds  ?2.000 
or  where  any  person  not  a  resident  of  the  county  is  a  defendant,"  applies 
<»ly  to  actions  for  the  recovery  of  money,  not  to  a  proceeding  under  Laws 
1886,  c.  243,  to  assess  damages  to  landowners  by  the  laying  out  of  a  street 

Appeal  from  Herkimer  county  court. 

In  the  matter  of  the  proposed  extension  of  Folts  street,  in  the  vil- 
lage of  Herkimer.  From  an  order  of  the  county  court  appointing 
three  commissioners  to  assess  damages  by  the  proposed  extension, 
the  New  York  Ccintral  &  Hudson  River  Company  and  the  Mohawk 
&  Malone  Bailroad  Company,  owners  of  land  to  be  crossed  by  such 
extension,  appeal.     AfQrmed. 

Appeal  from  an  order  made  by  the  county  court  of  Herkimer  county,  entered 
on  the  1st  day  of  March,  1897,  appointing  three  disinterested  commissioners  to 
assess  the  damages  caused  by  the  extension  of  Folts  street,  and  taking  lands 
therefor,  In  the  village  of  Herkimer,  as  provided  by  chapter  291  of  the  Lrfiws 
of  1870,  as  amended  In  February,  1897,  the  village  of  Herkimer,  being  an 
bKorporated  village  (under  chapter  291  of  the  I^aws  of  1870),  through  its  board 
of  trustees  presented  a  petition  to  the  county  court  of  Herkimer  county,  set- 
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Ong  forth,  among  other  things,  "that  on  the  5th  day  of  Jannary,  1897,  the  peti- 
tion of  at  least  ten  freeholders  residing  in  said  village  of  Herltimer  was  pce- 
eented  to  the  board  of  trustees,  and  flled  In  the  office  of  the  cleric  of  said  vil- 
lage, said  petition  praying  for  the  opening,  laying  out,  and  extension  of  Folts 
street.  In  said  village,  easterly  and  southerly  from  its  present  easterly  tM'mtntis 
to  Albany  street,  and  describing  the  land  to  be  taken,  and  stating  the  owners 
thereof;  that  on  the  laresentation  of  such  petition  that  board  met  and  ex- 
amined the  same,  and  decided  the  improvement  should  be  made,  by  resolution 
entered  In  the  minutes  of  the  board;  that  said  board  of  trustees  thereupon  put 
up  in  five  public  places  in  said  village  a  correct  description  of  the  lands  to  be 
taken  to  make  such  improvement,  and  the  notice  that  the  trustees,  at  the  vil- 
lage board  rooms,  on  Main  street,  in  the  village  of  Herkimer,  N.  Y.,  and  <» 
the  2d  day  of  February,  1897,  at  8  o'clock  p.  m.,  would  meet  and  hear  any 
objections  that  might  be  made  to  the  taking  of  such  land  or  making  such  im- 
provement; that  said  notices  were  duly  posted  in  five  public  places  In  said 
▼lUage  at  least  five  days  before  the  2d  day  of  February,  1897,  and  copies  of 
■aid  notice  were  also  served  personally  on  [certain  residents  of  the  village], 
and  also,  at  least  twenty  days  before  the  2d  day  of  February,  1897,  copies  of 
said  notice  were  served  by  mail  [on  the  appellants,  naming  them],  both  of  said 
companies  being  named  in  said  petition  as  the  owners  of  the  lands  sought  to 
l>e  taken,  or  interested  therein."  The  petition  further  showed  that  on  the 
2d  of  February  the  attorney  for  the  appellants  appeared  before  the  trustees, 
pursuant  to  the  notice,  and  procured  an  adjournment  of  the  proceedings  until 
the  10th  of  that  month,  when  he  again  appeared,  and  objected  to  the  open- 
log  of  the  street  on  the  grounds  that  the  lands  of  the  companies  that  would 
be  crossed  thereby  were  necessarily  used  by  them  for  a  railroad  yard,  and 
already  devoted  to  a  public  use,  and  could  not  be  used  for  another  such  use 
without  legislative  sanction,  and  he  filed  a  couple  of  affidavits  to  sustain  such 
objections.  The  board  of  trustees,  after  such  hearing,  approved  of  the  peti- 
tion, and  declared,  by  resolution  entered  in  their  minutes,  their  intention  to 
make  the  said  improvement,  and  proceeded  to  obtain  possession  of  the  lands 
described  in  the  manner  provided  by  chapter  291  of  the  Laws  of  1870,  as 
amended,  and  the  petition  prayed  for  the  appointment  of  commissioners.  This 
petition  was  duly  presented  to  the  county  court  of  Herkimer  county  on  the  1st 
day  of  March,  1897,  and  the  attorney  for  the  appellants  appeared,  opposed  the 
application,  filed  an  afiidavit  showing  that  the  principal  place  of  business  of  the 
Mohawk  &  Malone  Raihoed  Company  was  New  York  City,  and  of  the  other 
appellant,  the  city  and  county  of  Albany,  and  filed  a  statement  of  objections, 
reiterating  those  taken  before  the  trustees,  and  averring  in  addition  that  cliap- 
ter  243  of  the  Laws  of  1896  was  unconstitutional.  In  providing  that  the  county 
court  could  app<rint  commissioners  to  appraise  damages  of  the  property  of  a 
nonresident,  and  presented  the  affidavit  read  before  the  trustees.  These  affi- 
davits set  forth  that  the  proposed  street  in  the  village  of  Herkimer  would  inter- 
sect at  right  angles  the  tracks  of  the  Mohawk  &  Malone  Railroad  Company, 
which  was  a  single-track  railroad,  passing  through  the  village,  and  had  been 
leased  to  the  New  York  Central  &  Hudson  River  Railroad  Company;  that  at 
the  place  of  Intersection  there  were  four  side  tracks  running  along  with  the 
main  track;  that  there  was  an  engine  bouse  300  feet  south  of  the  said  crossing, 
coal  sheds  for  the  coaling  of  locomotives  situate  150  to  200  feet  south  of  the 
crossing,  and  that  600  feet  south  of  the  crossing  there  were  sand  houses,  where 
sand  was  obtained  for  the  use  of  the  locmnotlves.  The  affidavit  set  forth  tiie 
claim  that  the  place  of  crossing  was  within  the  yard  limits  of  the  company  for 
slowing  trains,  which  limits  were  about  5,000  feet  north  of  the  crossing,  and 
tbat  the  yard  of  said  railroad  extended  one-half  mile  north  of  the  crossing, 
and  about  1,200  feet  south  of  it.  It  is  evident  from  the  papers  In  the  case 
that  the  crossing  would  not  Interfere  with  any  building  or  structure  of  the 
company,  and  would  be  at  grade  with  its  tracks. 

Argued  before  HARDIN,  P.  J,,  and  FOLLETT,  ADAMS,  GBEEN, 
and  WARD,  JJ. 

Charles  E.  Snyder,  for  appellants. 
Robert  E.  Steele,  for  respondent 
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WARD,  J.  The  determination  of  the  reepondent  that  a  street 
shoald  be  opened  in  the  Tillage  through  the  lands  of  the  appellants 
was  conclusive  as  to  the  necessity  and  the  propriety  of  such  street. 
People  V.  Delaware,  L.  &  W.  R  Co.,  11  App.  Div.  280,  42  N.  Y.  Supp. 
1011,  and  cases  cited.  Under  the  laws  of  this  state,  the  respondent 
had  the  choice  of  two  proceedings  in  the  premises,  one  being  author- 
ized by  chapter  62  of  the  Laws  of  1853,  which  declare  it  to  be  law- 
ful "for  the  authorities  of  any  city,  village  or  town  in  this  state  who 
are  by  law  empowered  to  lay  out  streets  and  highways  to  lay  out 
any  street  or  highway  across  the  track  of  any  railroad  now  laid  or 
which  may  hereafter  be  laid  without  compensation  to  the  corpora- 
tion owning  such  railroad;  but  no  such  street  or  highway  shall  be 
actually  opened  for  use  until  thirty  days  after  notice  of  such  laying 
out  has  been  served  personally  upon  the  president,  vice  president, 
treasurer  or  a  director  of  such  corporation."  And  the  other  pro- 
ceeding could  be  taken  under  chapter  291  of  the  Laws  of  1870,  being 
the  act  for  the  incorporation  of  villages,  and  the  various  amendments 
thereto.  By  subdivision  25  of  section  3  of  title  3  of  that  act,  the  trustees 
of  the  village  are  authorized  "to  lay  out  and  open  new  roads,  alleys 
and  streets."  And  it  is  further  provided  in  section  1  of  title  7  of 
that  act  that  a  village  incorporated  thereunder  should  constitute  a 
separate  highway  district,  and  "shall  have  power  to  discontinue,  lay 
out,  open,  widen,  alter,  change  the  grade,  or  otherwise  improve  roads, 
avenues,  streets,  public  parks  or  squares,  lanes,  cross  walks  and 
ride-walks;  and  for  that  purpose  may  take  and  appropriate  any  land 
in  said  village;  but  no  road  •  •  •  shall  be  opened  or  altered 
unless  all  claims  for  damages  on  account  of  such  opening  or  alter- 
ing shall  be  released  without  remuneration,  except  on  the  written 
petition  of  at  least  ten  free-holders  residing  in  said  village,  which 
petition  shall  specify  the  improvement  to  be  made,  describe  the  land 
to  be  taken,  state  the  owner  or  owners  thereof,  when  known,  and  shall 
be  filed  in  the  oflBce  of  the  clerk  of  the  villaee."  Provision  is  further 
made  for  the  assembling  of  the  trustees,  and  the  proceedings  stated  in 
the  petition  herein.  Section  2  of  title  7  of  the  act  we  are  consider- 
ing was  amended  by  chapter  243  of  the  Laws  of  1896,  taking  effect 
on  the  15th  of  April  of  that  year,  and  provided  for  the  appointment 
of  three  commissioners  by  the  county  court  to  assess  the  damages  to 
the  landowners  and  persons  interested  in  the  route  of  the  proposed 
highway.  The  commissioners  were  required  to  determine  and  award 
the  owner  of  such  lands  such  damages  as  he  would  sustain  by  the 
proposed  alteration  or  improvement,  after  making  allowances  for 
any  benefits  that  he  might  derive  therefrom.  This  decision  was  re- 
quired to  be  filed  with  the  village  clerk,  and,  within  20  days  after 
the  filing,  provisions  were  made  for  confirming  or  vacating  the  deci- 
sion of  the  commissioners  by  the  court,  which  decision  was  to  be 
final  unless  proceedings  were  duly  taken  for  that  purpose.  The  de- 
termination of  the  village  authorities  to  open  the  street  and  take  the 
land  necessary  for  that  purpose  was  necessary,  as  a  preliminary  step 
in  proceeding  to  cross  the  railroad  lands,  under  either  of  the  stat- 
utes cited.  Under  the  statute  of  1853,  it  is  only  necessary,  after 
such  determination  has  been  made,  that  the  SO-days  notice  required 
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by  that  statute  should  be  given  to  open  the  highwaj  for  use.  The 
further  duty  of  opening  the  same  across  the  track  devolved  upon 
the  railroad  company.  Under  the  law  providing  for  the  incorpora- 
tion of  villages  foe  the  purpose  of  ascertaining  the  damages  only, 
the  proceedings  must  be  had  for  the  appointment  of  commissioners 
in  the  county  court;  but  the  two  statutes  may  be  construed  together 
in  arriving  at  the  legislative  intent  as  to  the  right  of  towns  and 
other  municipalities  to  open  streets  and  highways  that  shall  cross 
railroad  tracks,  and  they  seem  to  indicate  a  well-defined  policy  in 
favor  of  the  right  to  make  such  cros&ing  under  proper  conditions. 
In  construing  the  act  of  1853,  it  was  held,  in  Railroad  Co.  v.  Brown- 
ell,  24  N.  Y.  345,  that  a  highway  could  not  be  laid  out  over  ground? 
acquired  by  a  railroad  corporation  for  the  site  of  an  engine  house, 
and  necessary  for  its  use  at  a  station.  And  in  Boston  &  A.  R  Go. 
V.  President,  etc.,  of  Village  of  Greenbush,  52  N.  Y.  510,  it  was  held 
that  the  act  of  1853  did  not  authorize  the  laying  out  of  streets  and 
highways  across  the  tracks  of  any  railroad  which  were  used  for 
storing  cars,  or  exclusively  for  making  up  trains.  In  President,  etc., 
of  Delaware  &  H.  Canal  Co.  v.  Village  of  Whitehall,  90  N.  Y.  21, 
under  the  statute  of  1853  it  was  held  that  the  word  "track"  signi- 
fies the  entire  roadbed,  and  not  merely  the  iron  or  railway,  but 
roadbed,  including  turnouts  and  switches,  or  other  contrivances  for 
passing  engines  or  cars  from  one  line  of  rails  to  another,  or  for  pnb- 
lic-trafQc  purposes.  In  that  case  the  court  found  that  the  railroad 
premises  sought  to  be  crossed  were  "five  rods  in  width,  covered  by 
four  railroad  tracks,  two  of  which  are  main  tracks  of  the  railroad, 
for  the  passing  of  cars,  and  two  of  which  are  extra  tracks  extending 
several  bundled  feet  both  to  the  north  and  south  of  the  proposed 
street  crossing,  and  are  used,  in  connection  with  others,  for  switching 
cars,  making  up  trains,  and  for  allowing  cars  to  stand  upon  them 
until  they  can  be  put  into  trains  about  to  depart,"  which  are  char- 
acterized "more  like  a  yard  for  the  transfer  of  cars,  than  depot 
grounds."  The  court  here  sustained  the  contention  of  the  village, 
as  against  that  of  the  railroad  company,  and  Judge  Danforth  con- 
cludes the  opinion  with  a  statement  which  seems  to  rrfute  the  con- 
tention of  the  appellants  here,  that  the  railroads  in  the  case  at  bar 
should  be  protected  from  this  street  crossing,  because  it  was  a 
"railroad  yard,"  and  is  as  follows: 

"To  hold  otherwise  would  enable  a  railroad  company,  by  Judicious  adjust- 
ment of  switches,  turnouts,  turntables,  water  tanks,  and  other  accessories  of 
its  roadway  or  business,  so  to  control  its  whole  way  as  to  exdude  new  streets 
or  highway  crossings  at  any  point  along  Its  line." 

The  learned  counsel  for  the  appellants  earnestly  contends  that 
the  railroad  lands  sought  to  be  crossed,  having  been  devoted  to  one 
public  use,  cannot  be  taken  for  another  without  special  authority 
from  the  legislature;  citing  In  re  City  of  Buffalo,  72  Hun,  422,  25 
N.  Y.  Snpp.  218,  and  cases  there  cited.  This  rule  only  applies  where 
it  is  sought  to  deprive  the  person  or  corporation  to  which  the  first 
public  use  is  granted  of  the  substantial  use  of  the  property.  An 
easement  may  be  acquired  in  invitum  in  such  property  when  it  may 
be  enjoyed  without  detriment  to  the  public,  or  without  interfering 
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with  the  aae  to  which  the  lands  are  devoted.  In  re  Rochester  Water 
Com'm,  66  N.  Y.  413.  The  respondent  in  the  case  at  bar  did  not 
seek  to  deprive  the  appellants  of  the  title  to  their  property,  or  of 
its  beneficial  use,  but  to  secure  a  passage  for  the  public,  as  a  right 
of  way  over  the  lands.  Again,  it  will  be  observed  that  the  village 
corporation  act  authorizes  the  village  to  take  any  lands  within  its 
boi^^rs.  Is  this  not  a  legislative  declaration  of  the  right  to  use  the 
railroad  lands  for  streets,  as  well  as  any  other  lands? 

The  respondent  has  assumed  in  its  proceeding  for  the  appointment 
of  commissioners  that  the  appellants  would  sustain  damages  by 
crossing  their  tracks,  which  damages  should  be  assessed  and  paid 
before  the  street  could  be  opened.  Of  this  the  appellants  com- 
plain,— not  that  they  have  not  sustained  damages,  but  that  the  county 
coort  had  no  power  to  appoint  commissioners  to  assess  them. 
Whether  the  appellants  have  sustained  damages  is  a  question  to  be 
determined  by  the  commissioners.  They  may  hold  that  under  the 
act  of  1853  no  damages  should  be  awarded,  leaving  the  respondent 
to  proceed  nnder  that  act,  and  give  the  SO-days  notice  required  by  it. 
In  any  event,  we  do  not  perceive  how  the  appellants  are  aggrieved 
or  injured  by  the  proceeding.  If  entitled  to  damages,  such  damages 
will  be  awarded,  and  the  appellants  will  have  the  benefit  thereof. 
If  no  damages  are  awarded,  the  appellants  will  be  in  no  worse  situa- 
tion than  if  the  proceedings  were  entirely  under  the  act  of  1853. 

The  appellants  make  the  further  point  that  the  county  court  had 
no  jurisdiction  to  appoint  commissioners  to  assess  the  damages,  if 
aaty,  for  crossing  the  appellants'  lands  with  this  street,  because  the 
appellantas'  principal  place  of  business  was  outside  of  the  county  of 
Herkimer,  and  they  cite  the  closing  paragraph  of  section  14  of  the 
sixth  article  of  the  state  constitution,  which  is  as  follows: 

The  legislature  may  hereafter  enlarge  or  restrict  tbe  Jurisdiction  of  the 
MMUity  conrt,  provided  ho'wever  that  their  Jurisdiction  shall  not  be  so  extended 
as  to  authorize  an  action  therein  for  the  recovery  of  money  only,  In  which  the 
sum  demanded  exceeds  the  sum  of  two  thousand  dollars,  or  In  which  any  per- 
son not  a  resident  of  the  county  is  a  defendant" 

This  grant  of  power  to  the  legislature,  as  to  the  county  courts,  is 
not  restricted,  except  in  an  action  for  the  recovery  of  money,  in  which 
a  person  not  a  resident  of  the  county  is  a  defendant.  The  proceed- 
ing at  bar  is  not  an  action.  It  is  not  an  action  for  the  recovery 
of  money.  It  is  a  special  proceeding  appertaining  to  the  lands  of 
the  appellants,  which  are  located  in  the  county  of  Herkimer,  and  we 
entertain  no  doubt  but  that  the  county  court  had  authority  to  ap- 
point the  commissioners.  See  Raven  v.  Smith,  148  N.  Y.  415,  43 
N.  £.  63.  Chapter  243  of  the  Laws  of  1896  was  passed  after  the  con- 
stitutional amendment  above  quoted,  authorizing  the  legislature  to 
enlarge  the  jurisdiction  of  the  county  court. 

These  views  lead  to  the  conclusion  that  the  order  appealed  from 
should  be  afBrmed,  with  costs.     All  concur. 
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ADAMS  T.  BOAHD  OP  SUP'BS  OF  MONROE  COUNTY. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    June  22,  1897.) 

An  assessment  of  real  estate  for  taxation  to  the  "Estate  L."  or  "H'rs  L." 
or  "L.  Est."  Is  illegal. 

8.  Same— Voi-UMTABT  Payment. 

When  sales  of  land  have  Jaeen  made  for  taxes  Illegally  assessed,  and  the 
owner.  In  order  to  complete  a  contract  for  the  sale  of  tue  land  to  a  purchaser 
who  refuses  to  take  title  unless  the  taxes  are  paid  or  set  aside,  pays  the 
taxes,  such  payment  is  not  voluntary,  and  does  not  preclude  an  application 
for  a  refund  of  such  taxes. 

Appeal  from  Monroe  county  conrt 

Application  of  Delbert  A.  Adams,  execator,  to  the  board  of  snper- 
visors  of  the  county,  for  the  return  of  certain  taxes  paid.  From  an 
order  by  the  county  court  denying  the  prayer  of  the  petitioner,  he 
appeals.     Reversed. 

The  petitioner  resides  at  Brockport,  and  Is  Qie  sole  acting  exectrtw  of  tiw  last 
will  and  testament  of  Lydia  M.  Wilcox,  deceased,  who  died  some  seven  years 
ago,  and  at  the  time  of  her  death  was  the  owner  of  a  farm  of  about  131  acres 
of  land  situate  in  the  town  of  Ogden,  Monroe  county.  In  the  year  1891  the 
farm  was  assessed  to  "Est  Mrs.  L.  M.  Wilcox."  In  the  year  1892  the  assessors 
placed  upon  theh:  roll  the  words,  "Wn  L.  M.  Wilcox."  In  the  year  1884  It  was 
assessed  by  the  assessors  to  "Est.  Mrs.  L.  M.  Wilcox";  in  the  year  1895,  to  "Mrs. 
L.  M.  Wilcox,  Est"  The  lands  were  sold  for  unpaid  taxes  levied  as  aforesaid, 
except  for  the  year  1896.  In  January,  1886,  the  petitioner,  who  had  a  power 
of  sale  under  the  win  of  Mrs.  Wilcox,  being  desirous  of  disposing  of  the  farm  to 
one  Ernest  Webster,  and  havhig  occasimi  to  obtain  an  abstract  of  title,  "discov- 
ered that  said  taxes  for  said  years  were  unpaid,  and  that  the  farm  bad  been 
sold  for  taxes  as  above  stated;  and  upon  January  28,  1896,  your  petitioner  gave 
notice  to  Messrs.  Brewster,  Gordon  &.  Co.,  the  purchasers  at  the  tax  sales  of 
said  farm,  that  on  February  6,  1806,  at  10  a.  m.,  at  the  county  treasurer's  office, 
an  application  would  be  made  to  the  county  treasurer  to  have  the  sales  of  said 
farm  canceled  am  the  ground  that  the  aasesunenta  of  the  said  farm,  as  above 
stated,  were  absolutely  void,  and  that  the  sales  of  said  farm  conveyed  no  right 
<ir  title  to  the  purchaser  at  said  sales."  The  aptdlcaUon  was  opposed,  and  the 
-county  treasurer  refused  to  cancel  the  sales  of  the  said  farm.  Thereafter 
Webster  refused  to  accept  a  deed  until  the  taxes  for  the  four  years  mentioned 
were  paid  or  set  aside.  Tha«after  the  petitioner  paid  the  taxes,  and  took  the 
-county  treasurer's  receipt  tlierefor.  The  iwtitioner  alleges  that  the  payment  was 
not  voluntary,  and  that  he  was  comjpelled  to  pay  the  same  in  order  to  disi>ose 
of  the  farm  under  the  power  of  sale  contained  in  the  will.  The  amount  paid 
to  the  county  treasurer,  and  for  which  sum  he  executed  a  receipt,  was  $287.07. 
The  petitioner  alleges  that,  in  the  fall  of  1896,  he  presented  a  petition  to  the 
board  of  supervisors  of  Monroe  county,  stating  the  facts,  and  asked  it  to  refund 
to  him  the  amount  collected  from  hhu,  and  that  the  board  refuiied  to  refund. 
It  appears  in  the  petition  that  the  farm,  after  the  death  of  Mrs.  Wilcox,  was 
-occupied  by  tenants,  who  resided  in  the  house  on  the  farm.  The  petitioner  al- 
leges that  tax  deeds  were  delivered  upon  said  sales  by  the  county  treasm-er  to 
Brewster,  Gordon  &  Co.,  prior  to  the  payment  made  by  the  petitioner.  The  peti- 
tioner alleges  that  a  demand  was  made  on  the  24th  of  December,  1896,  for  a 
return  to  hhn  of  the  moneys  so  paid.  The  petitioner  alleges  that  be  did  not 
pay  to  the  county  treasurer  "until  obliged  to  do  so,  or  lose  the  purchaser  to 
whom  he  sold  the  farm  under  the  power  of  sale  in  the  will,  and  not  until  he 
demanded  of  the  county  treasurer,  on  notice  to  Messrs.  Brewster,  Gordon  &  Co., 
that  said  sales  of  the  farm  to  them  be  canceled,  as  provided  by  section  2i,  c.  107, 
Laws  1884."  It  is  alleged  that  the  farm  was  devised  to  certain  children  of 
Mrs.  Wilcox,  and  that  none  of  them  resided  on  the  farm  at  the  time  the  several 
assessments  were  made.    The  farm  was,  by  the  petitioner,  conveyed  on  the  1st 
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of  April,  1888,  to  Webster.  On  the  24th  of  December,  1S96,  the  gapenigon 
refnaed  to  return  the  money.  The  will  of  Mrs.  Wilcox  authorized  and  directed 
the  executors  to  sell  all  of  her  real  estate,  and  convert  the  game  Into  money,  if 
they  Bhonld  so  elect  No  papers  were  read  in  opposition  to  the  matters  set  forth 
In  the  petition. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WASD,  JJ. 

Delbert  A.  Adama,  in  pro.  per. 
J.  Deonond,  for  respondent. 

HABDIN,  P.  J.  The  assessments  mentioned  in  the  petition  were 
ill^ial  and  nnanthorised.  Trowbridge  v.  Horan,  78  K  Y.  439 ;  In  re 
Kenworthy's  Estate  (Sup.)  17  N.  Y.  Supp.  655;  Cromwell  v.  McLean, 
123  N.  Y.  486,  26  N.  E.  982.  In  the  last  case  cited  similar  assess- 
menta  were  declared  to  be  "clearly  illegal."  Chapter  686,  Laws  1892, 
received  construction  in  Be  Buffalo  Mut.  Gaslight  Co.,  144  N.  Y.  228, 39 
N.  E.  86,  and  the  power  of  the  county  court  to  direct  the  rdfunding  of 
an  illegal  tax  was  asserted.     In  the  opinion  it  was  said: 

"The  power  to  refund  taxes  Illegally  or  Improperly  assessed  must  necessarily 
carry  with  It  power  to  inquire  into  the  giomids  opon  which  It  is  claimed  they 
are  illegal,  and  to  determine  for  themselves  whether  they  are  lll^ral  or  not,  at 
least  In  tlie  first  instance;  so  that  it  win  be  seen  that  thus  far  no  power  what- 
ever has  been  conferred  upon  the  county  Judge." 

In  the  case  in  hand  it  seems  that  an  application  was  made  to  the 
board  of  sapervisors  for  the  refunding  of  the  taxes,  and  was  denied. 
In  that  qplnion  it  was  further  said: 

"But  the  legislature  anticipated  the  possibility  that  the  board  might  neglect  or 
refuse  to  refund  an  illegal  tax  to  the  person  who,  had  paid  It  In  such  cases  tlie 
board  Is  required  by  the  statute  to  cause  it  to  be  refunded  upon  the  order  of 
the  county  Judge,  and  this  Is  the  only  power  which  the  statute  has  conferred 
upon  that  officer." 

In  that  case  the  board  had  not  been  requested  to  refund,  and  the 
tax  had  not  been  paid,  and  it  was  concluded  in  that  case  that  "not 
until  an  application  for  the  purpose  of  having  it  refunded  has  been 
made  to  them  can  the  county  judge  make  any  order  on  that  subject." 
In  the  case  in  hand  an  application  had  been  made  to  the  board  of 
supervisors  before  the  petition  was  presented  to  the  county  court  for  an 
order  requiring  the  repayment  of  the  tax  alleged  to  have  been  illegally 
assessed. 

The  respondent  relies  upon  Tripler  v.  City  of  New  York,  125  N.  Y. 
017,  26  N.  E.  721,  and  asserts  that  that  case  authorized  the  county 
(-onrt  to  hold  that  the  tax  in  question  had  been  voluntarily  paid  In 
the  Tripler  Case  it  appeared  that  the  taxes  were  paid  "with  full  knowl- 
edge" and  before  any  attempt  had  been  made  to  enforce  payment,  and 
that  under  such  circumstances  payment  was  not  regarded  as  an  in- 
voluntary one,  made  under  coercion  in  law.  That  case  was  subse- 
qnently,  on  a  second  appeal,  referred  to  in  the  opinion  delivered  in 
Tripler  v.  City  of  New  York,  139  N.  Y.  1,  34  N.  E.  729,  and,  after  stat- 
ing what  was  held  in  the  case  when  first  in  the  court  of  appeals,  An- 
drews, C.  J.,  said: 

"Bnt  the  court  further  hdd  that  the  imposition  of  the  as.<<essment,  and  the  pub- 
Vfhed  notice  requhing  payment,  given  by  the  city  In  1881,  did  not  constitule 
46  N.y.S.-4 
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coercion  is  fact,  so  as  to  make  the  payment  of  the  assessment  in  1887  involun" 
tai7;  no  steps  having  been  taken  by  the  city,  subsequent  to  the  publication  of 
the  notice,  in  1881,  to  collect  or  enforce  the  assessment  The  court  further  held 
that  the  mere  fact  tliat  the  assessment  was  an  api)arent  lien  on  the  plaintiff's 
land,  which  might  be  followed  by  proceedings  for  Its  sale,  where  the  city  had 
remained  passive  for  six  years,  did  not  constitute  coercion  in  law,  so  as  to  make 
a  payment  made  in  1887,  for  the  purpose  of  clearing  the  title,  involuntary,  unless 
the  payment  was  made  in  Ignorance  of  the  facts  which  made  the  assessment 
IHegaL;* 

In  the  case  in  hand  sales  had  been  made  of  the  real  estate,  and  pro- 
ceedings so  far  ripened  as  to  create  an  apparent  cloud  upon  the  lands 
in  question.  Poth  v.  City  of  New  York,  151  N.  Y.  16,  45  N.  E.  372. 
In  Peyser  v.  Mayor,  etc.,  70  N.  Y.  497,  it  appeared  by  the  complaint 
that  the  defendants  imposed  and  put  upon  record  what  appeared  to 
be,  "and  what  defendants  claimed  was,  an  assessment  on  the  plain- 
tiff's land,  and  that  the  same  became  and  was  an  apparent  lien  and 
incumbrance  thereon."  In  that  case  an  action  was  brought  to  re- 
cover back  moneys  alleged  to  have  been  paid  by  reason  of  the  alleged 
assessment,  and  a  recovery  was  upheld,  holding  that  the  payment 
was  not  voluntary.  In  Bruecher  v.  Village  of  Port  Chester,  101 N.  Y. 
243,  4  N.  E.  272,  that  case  was  referred  to  with  approval.  In  that 
case  it  appeared  that  the  plaintiff,  finding  a  warrant  for  the  collec- 
tion of  an  assessment  upon  his  premises,  and  that  the  defendant 
threatened  to  sell,  and  was  about  to  sell,  his  premises  for  the  payment 
of  the  assessment,  paid  the  taxes,  and  "having  before  that  time  sold 
his  premises,  and  being  under  contract  to  convey  the  same  free  from  all 
incumbrances,  was  unable  to  do  so  by  reason  of  the  assessment,  which 
was  an  apparent  lien  and  cloud  upon  the  premises;  and  thus  he  was 
compelled,  in  order  to  complete  the  conveyance  of  his  premises,  to 
pay,  and  did  pay,  to  the  treasurer."  In  that  case  it  was  held  that  the 
payment  by  the  plaintiff  was  not  voluntary,  and  that  the  money  was 
taken  from  the  plaintiff  wrongfully,  and  the  defendant  had  no  right 
to  retain  the  same.  In  Vanderbeck  v.  City  of  Eochester,  122  N.  Y. 
285, 25  N.  E.  408,  when  the  payment  was  made  no  steps  had  been  taken 
looking  to  a  sale  of  the  land,  and  a  notice  had  been  issued  that  in- 
terest would  be  charged  after  a  given  date  if  the  assessment  was  not 
paid,  therefore  the  plaintiff  voluntarily  paid  the  same.  The  case  is 
quite  distinguishable  from  the  one  in  hand.  The  case  in  hand  is 
quite  unlike  Pooley  v.  City  of  Buffalo,  122  N.  Y.  602,  26  N.  E.  16. 
When  the  claim  was  before  the  board  of  supervisors,  they  put  their  de- 
nial upon  the  ground  that  "the  proper  course  in  this  case  is  to  apply  to 
the  courts  for  relief."  We  think  the  county  court  erred  in  refusing  to 
grant  the  relief  asked  for,  and  that  its  order  should  be  reversed,  and 
an  order  allowed  directing  the  repayment  to  the  petitioner  of  the  sum 
of  1287.07,  with  interest  thereon  from  the  24th  day  of  December,  1896. 

Order  of  the  county  court  reversed,  with  costs,  and  the  prayer  of  the 
petition  granted  dire<-ting  the  board  of  supervisors  of  the  county  of 
Monroe  to  repay  to  him  1287.07,  with  interest  thereon  from  the  24th 
day  of  December,  1896,  with  costs  of  the  appeal  to  the  appellant.  All 
concur. 
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08  App.  Dlv.  320.) 

KELLY  ▼.  MESIER  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    Jnne  22,  1897.) 

L  SAI.E — Delivery— Changs  of  Possession. 

In  an  action  against  the  indemnitors  of  a  slierifl  who  had  levied  on  certain 
chattels  as  the  property  of  M.,  plaintiff  (M.'8  sister)  offered  evidence  to  show 
that  M.  was  Indebted  to  her;  that  he  made  a  bill  of  sale  of  the  chattels  to 
ber;  that  she  thereafter  tooli  possession,  notified  dealers  of  the  transfer,  em- 
ployed M.  as  manager  on  a  salary,  opened  a  banlc  account  and  paid  the 
expense  of  the  business.  Held,  that  this  was  a  sufficient  delivery  and  change 
of  passession  to  support  the  title  of  the  plaintiff. 

2.  EviDEScK  OF  Value. 

The  amount  bid  at  a  sheriff's  sale  to  realize  the  amount  of  the  execution 
under  wliich  he  sells  is  not  conclusive  evidence  of  the  value  of  the  property 
sold,  and  cannot  control  other  positive  testimony  as  to  its  value. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Amy  C.  Kelly  against  Louis  Mesier  and  D.  W.  Hibbard. 
Judgment  for  plaintiff  on  report  of  referee,  and  defendants  appeal. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

William  L.  Mathot,  for  appellantSL 
CSiarles  Benner,  for  respondent. 

GOODRICH,  P.  J.  On  February  9,  1893,  Gautier  &  Pearson  ob- 
tained a  judgment  against  Michael  E.  Kelly  for  f242.70.  Under  an 
execution  issued  upon  this  judgment,  the  sheriff  of  Queens  county  sold 
a  stone  montmaent  Before  the  sale,  Miss  Kelly  served  upon  the  sher- 
iff a  notice  claiming  ownership  of  the  monument,  whereupon  the  de- 
fendants executed  a  bond  of  indemnity  to  the  sheriff.  This  action  waa 
commenced  against  the  sheriff  to  recover  the  value  of  the  monument, 
the  appellants  being  afterwards  substituted  as  defendants  upon  their 
own  motion.  The  plaintiff  claims  that  she  became  owner  of  the  mon- 
nment  under  a  bill  of  sale  from  her  brother  Michael  dated  October  4, 
1892,  and  that  the  consideration  of  this  bill  of  sale,  which  also  con- 
veyed all  the  other  stock  in  trade  of  Michael,  who  had  been  engaged  in 
the  business  of  stonecutting,  was  two  notes  of  Michael's, — one  for 
12.000,  dated  July  20,  1892,  payable  in  48  days;  the  other  for  f467, 
dated  August  8, 1892,  payable  in  30  days.  There  is  evidence  tending 
to  show  that  Michael  at  the  time  of  this  transfer  was  indebted  to  the 
plaintiff  for  advances  made  to  him  in  his  business;  that  she  had  prop- 
erty of  her  own,  inherited  from  her  father;  that  the  transfer  of  the 
property  was  made  to  pay  that  indebtedness;  that  after  the  transfer 
the  plaintiff  took  possession  of  the  property  and  business;  she  noti- 
fied dealers  of  the  transfer,  appointed  her  brother  as  the  manager  on  a 
salary,  opened  a  bank  account,  and  paid  the  expenses  of  the  business; 
and  that  no  one  except  herself  was  interested  in  the  business  after 
that  time.  This  constitutes  a  sufficient  delivery  of  the  property  and 
change  of  possession  to  support  the  title  of  the  plaintiff. 

The  appellants  also  contend  that  there  is  no  sufficient  evidence  of 
the  value  of  the  monument  sold  by  the  sheriff,  and  its  identity  with 
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the  one  mentioned  in  the  bill  of  sale.  There  is  testimony  safBcient  to 
support  the  decision  of  the  referee  on  both  qnestions.  The  plaintiff 
.nnd  another  witness  who  was  in  the  stonecutting  business  testified 
that  the  value  was  fSOO.  It  is  true  that  the  price  realized  at  the 
sheriff's  sale  was  only  $242,  but  this  fact  must  be  taken  in  oonndou- 
tion  with  the  other  evidence  as  to  value,  and  there  is  no  reason  to  dis- 
turb the  referee's  decision  upon  that  question.  The  amount  of  the  bid 
at  the  sheriff's  sale  was  simply  to  realize  the  amount  of  the  execation, 
and  this  bid  cannot  control  the  other  positive  testimony  as  to  the 
value  of  the  monument  I  also  hold  that  the  evidence  sufficiently  es- 
tablished the  identity  of  the  monument 

I  have  carefully  examined  the  exceptions  taken  by  the  appellants, 
but  do  not  find  any  of  them  of  sufQcient  importance  to  justify  a  re- 
versal.    The  judgment  should  be  afftrmed.     All  concur. 


(i«  -Xpii.  i;i\.  :;r.<i.) 

WHALBN  V.  WILLIS  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  22,  1S97.) 

Commissioner  of  Streets— Authority. 

The  discretionary  power  vested  In  the  commissioner  of  city  works  of  the 
city  of  Brooklyn  by  the  ordinance  (chapter  S,  art.  6,  {  12)  In  reference  to  grant- 
ing permits  to  drive  or  back  carts  across  the  sidewalks  while  maklns  exca- 
vations relates  to  the  method  and  manner  in  which  the  street  shall  be  crossed, 
and  perhaps  to  the  time  when  the  right  shall  be  exercised,  but  does  not 
authorize  the  commissioner  to  require,  as  a  condition  of  granting  a  permit, 
that  the  streets  through  whidi  the  carts  are  driven  shall  be  apclnkled. 

Appeal  from  trial  term. 

Application  by  Bichard  Whalon  for  a  writ  of  mandamus  against 
Theodore  B.  Willis,  as  commissioner  of  city  works  of  the  city  of  Brook- 
lyn, and  Nicholas  I.  Flocken,  as  superintendent  of  streets.  From  an 
order  denying  his  motion,  relator  appeals.     Keversed. 

Argued  before  GOODRICH,  P.  J.,  and  OUULEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Almet  F.  Jenks  and  William  E.  G.  Mayer,  for  appellant. 
William  G.  Cooke,  for  respondents. 

HATC5H,  J.  The  relator  was  a  contractor,  engaged  in  the  removal 
of  earth  from  blocks  bounded  by  Forty-Ninth,  Fiftieth,  and  Fifty-First 
streets  and  Fourth  avenue  in  the  city  of  Brooklyn.  In  the  prosecu- 
tion of  his  work  he  was  required  to  cross  the  walks  npon  the  side  of 
said  streets,  and  he  applied  to  the  commissioner  of  city  works  for  a 
permit  authorizing  him  so  to  do.  The  permit  was  refused,  except  upon 
condition  that  he  sprinkle  the  streets  through  which  he  trucked  the 
earth  with  water.  Upon  his  refusal  to  comply  with  this  condition, 
the  issuance  of  tiie  permit  was  denied.  The  ordinance  of  the  city  of 
Brooklyn  i-egulating  such  matters  ia  found  in  section  12  of  article  6 
of  chapter  3  of  Ordinances.  So  far  as  material  to  the  present  con- 
troversy, it  provides: 

"No  person  shall  drive,  back  or  load  any  horse  or  other  draught  animal,  or 
vdrire  or  push  any  cart  or  otlier  vehicle,  except  baby  carriages,  on  <»  along  tlie 
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footpath  or  sidewalk  of  any  public  highway  or  street  Id  the  city  of  Brooklyn. 
The  oommlaaloner  of  dty  works  may,  however,  In  his  discretion,  grant  permits 
allowing  persona  to  dilTe  or  back  caits  or  otl^  vehicles  across  sidewallcs  for 
the  purpose  of  filling  in  or  digging  down  vacant  lota,  or  for  the  purpose  of  mak- 
ing excavations  below  the  street  level,  provided,"  etc. 

The  contractor  complied  with  all  of  the  proTisiona  of  the  ordinance 
entitling  him  to  a  permit,  unless  the  commissioner  was  authorized 
to  impose  the  condition  above  adverted  to.  The  ordinance  does  not 
asBome  to  impose  as  a  condition  of  granting  a  permit  that  the  streets 
through  which  the  dirt  may  be  carted  shall  be  sprinkled,  and  until 
such  condition  be  imposed  by  the  common  council  it  is  not  a  requisite 
to  the  granting  of  a  permit.  The  discretionary  power  vested  in  the 
commissioner  carries  with  it  no  such  authority.  If  it  be  assumed 
that  such  was  the  intention,  then  to  that  extent  it  would  be  void  as 
being  in  excess  of  the  power  to  delegate.  Birdsall  v.  Clark,  78  N.  Y. 
73;  People  t.  Willis,  9  App.  IMv.  214,  41  N.  Y.  Supp.  168.  The  au- 
thority conferred  by  the  ordinance  is  not  to  be  so  construed.  The 
discretionary  power  vested  in  the  commissioner  relates  to  the  method 
and  manner  in  which  the  street  shall  be  crossed,  and,  it  may  be,  the 
time  when  the  right  shall  be  exercised.  The  power  is  to  be  exercised 
by  the  commissioner  in  a  reasonable  manner,  dependent  upon  the  cir- 
cumstances and  conditions.  This  is  the  sole  power  conferred  by  this 
ordinance.  It  is  stated  in  the  affidavit  of  Flocken  that  the  contract- 
or's carts  are  of  such  construction  that  they  permit  the  earth  to 
fall  oat,  and  litter  the  street  and  walk.  This  fact,  however,  bears 
no  relation  to  the  present  ordinance,  and  seems  to  be  abundantly  pro- 
vided for  by  section  9  of  article  2  of  chapter  2,  which  provides  that  the 
contractor  shall  not  use  such  a  cart  for  hauling  dirt.  But  it  contains 
no  authority  for  the  imposition  of  a  condition  that  he  shall  sprinkle 
the  streets  with  water,  upon  which  the  refusal  is  based.  It  is  more 
than  doubtful  if  power  exists  in  the  common  council  or  other  branch 
of  the  city  government  to  prevent  access  by  an  owner  to  his  property 
for  any  lawful  purpose,  unless  such  right  of  access  be  acquired  by  the 
city  in  accordance  with  law.  It  follows  that  the  ordinance  in  ques- 
tion vests  no  authority  in  the  commissioner  to  impose  the  condition 
which  he  has  imposed,  and,  as  the  relator  has  complied  with  all  the 
other  requirements  of  the  oidinance,  he  is  entitled  to  the  issuance  of  a 
permit 

The  order  should  be  reversed,  with  JilO  costs  and  disbursements,  and 
the  motion  granted,  with  flO  costs.     All  concur. 


(18  App.  Dlv.  871.) 

In  re  JOHNSON. 

(Supreme  Court,  Appellate  Division,  Second  Department.    Jane  22,  1897.) 

AomHimtATox  or  Estate— Salb  of  Decedent's  Lakd. 

Tbe  will  of  J.  directed  the  payment  of  his  debts  as  soon  as  practicable 
after  his  decease,  gave  the  residue  of  his  property  to  his  wife,  and  gave  to 
his  executor  a  power  of  sale  "for  any  purpose  that  he,  in  his  best  judgment, 
may  think  proper,"  the  proceeds  of  any  sale  to  be  applied  In  conformity  to 
the  proTlalona  of  Ae  wUL    Hel4,  that  ttte  power  of  sale  was  not  ImperatlTe, 
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and  accordingly,  as  Its  execution  could  not  be  enforced,  that  proceedings  under 
Code  Clr.  Proc.  t  2759,  subd.  4,  could  be  maintained  by  a  creditor  for  tbe 
sale  of  the  decedent's  real  estate  for  the  payment  of  Ills  debts. 

Appeal  from  surrogate's  court,  Kings  county. 

In  the  matter  of  the  application  of  Bemsen  Johnson,  a  creditor  of 
the  estate  of  Jeremiah  B.  Johnson,  deceased,  for  direction  to  mortgage, 
lease,  or  sell  the  realty  of  decedent  to  pay  debts.  From  an  order 
granting  the  application,  the  heirs  of  the  testator  appeal.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BAETLETT, 
HATCH,  and  BRADLEY,  JJ. 

Greorge  D.  Beattys,  for  appellants. 
Alfr^  S.  Brown,  for  respondent. 

BRADLEY,  J.  The  question  upon  which  the  dispoaition  of  this 
matter  depends  is  whether  or  not  the  will  of  the  decedent  contains  an 
imperative  power  of  sale.  By  his  will,  of  date  November  10,  1888, 
he  directed  that  his  debts  and  funeral  expenses  be  paid  out  of  his  es- 
tate by  the  executor  as  soon  as  practicable  after  his  decease.  He  gave 
the  residue  of  his  estate,  real  and  personal,  to  his  wife.  He  then 
added  the  clause: 

"Iisstly,  I  hereby  authorize  and  empower  my  said  executor,  for  any  purpose 
that  he  in  his  best  Judgment  may  thiulc  proper,  to  grant,  bargain,  sell,  and  con- 
vey all  or  any  part  of  any  of  all  lands  and  real  estate  owned  by  me,  or  to 
which  I  may  be  entitled,  or  In  which  I  may  have  any  interest  at  the  time  of  my 
decease,  and  to  apply  the  proceeds  of  such  sales  hi  conformity  to  the  provisions 
of  this,  my  last  will  and  testament" 

He  died  in  July,  1895.  His  will  was  admitted  to  probate,  and  let- 
ters testamentary  were  issued  to  the  executor.  As  it  does  not  appear 
what  his  debts  were  at  the  time  the  will  was  made,  or  what  the  con- 
dition of  his  estate  then  was,  the  question  presented  is  dependent 
solely  upon  the  purpose  of  the  testator,  as  represented  by  the  provi- 
sions of  his  will.  He  imposed  upon  the  executor  the  duty  to  pay  his 
debts,  without  making  them  a  charge  upon  his  real  estate.  He  also 
gave  him  a  power  of  sale  of  the  real  property,  with  direction  to  apply 
the  proceeds  in  such  manner  as  the  execution  of  the  other  provisions 
of  the  will  required.  Included  in  those  provisions  is  the  direction  to 
pay  his  debts,  for  the  payment  of  which,  it  seems,  he  left  insufficient 
personal  estate.  In  fact,  it  appears  that  he  left  but  very  little  pei*- 
sonal  estate.  This  was  a  general  power,  within  the  meaning  of  the 
statute  (1  Rev.  St.  p.  732,  §  77),  and  was  in  trust.  Such  a  power, 
"unless  its  execution  or  nonexecution  is  made  expressly  to  depend  on 
the  will  of  the  grantee,  is  imperative,  and  imposes  a  duty  on  the  gran- 
tee, the  performance  of  which  may  be  compelled  in  equity,  for  the 
benefit  of  the  parties  interested."  Id.  p.  734,  §  96.  Ordinarily,  such 
will  be  deemed  the  nature  of  a  power  of  sale  in  a  will  when  the  execu- 
tion of  directions  contained  in  its  other  provisions  requires  the  applica- 
tion of  the  proceeds  of  the  sale  of  the  real  property  to  such  purposes. 
In  re  Gantert,  136  N.  Y.  106,  32  N.  E.  551.  There  would  be  no  diffi- 
culty in  giving  such  effect  to  tbe  power  of  sale  in  the  will  under  con- 
sideration if  the  words  "for  any  purpose  that  he,  in  his  best  judgment, 
may  think  proper,"  had  been  omitted.     They  indicate  that  the  tea- 


Digitized  by 


Google 


8np.  Ct)  ROBINSON    V.  COCHEU.  55 

tator  left  it  to  the  executor  to  determine  whether  the  power  should  be 
exercised  for  any  and  what  purpose,  and  that,  if  he  thought  proper  to 
exercise  it,  then  he  should  apply  the  proceeds  of  the  sale  "in  conformity 
to  the  provisions"  of  the  will.  It  seems  to  be  the  apparent  purpose  of 
the  testator  to  leave  the  performance  of  the  power  to  the  judgment  of 
the  executor.  The  powar  is  thus  expressly  rendered  in  its  nature 
discretionary,  and  as,  for  that  reason,  the  execution  of  it  cannot  be 
compelled  in  equity  for  the  benefit  of  the  creditors  of  the  decedent, 
the  proceeding  under  the  statute  was  properly  Instituted  in  the  mat- 
ter by  the  creditor.  Code  Civ.  Proc.  §  2759,  subd.  4.  The  fact  that 
the  infant  children  of  the  decedent  born  after  the  making  of  the  will 
cannot,  by  its  provisions,  be  prejudiced  so  far  as  relates  to  the  shares 
to  which  they  would  otherwise,  aa  his  heirs  and  next  of  kin,  be  en- 
titled in  the  estate  (2  Bev.  St.  p.  65,  §  49),  has  no  bearing  upon  any 
question  arising  upon  this  review  (In  re  Murphy,  144  N.  Y.  557, 39  N.  E. 
691), 
The  order  appealed  from  should  be  affirmed.     All  concur. 


(18  App.  Div.  325.) 

BOBINSON  T.  COCHEU  et  aL 

(Snpreme  Gonrt,  Appellate  Division,  Second  Department.    June  22,  1897.) 

Metbodibt  Chdrch — Pbesjdbht  ok  Cobfbrkncx — PoWBItB. 

Under  the  constitution  and  discipline  of  the  Methodist  Protestant  Church, 
the  president  of  the  conference  has  power,  during  the  recess  of  the  con- 
ference, to  employ  and  station  a.  minister  to  fill  a  vacancy  without  the  con- 
sent of  the  church. 

Bartlett,  J.,  dissenting. 

Appeal  from  trial  term. 

Application  of  John  H.  Robinson  for  a  writ  of  mandamus  against 
Theodore  Cocheu  and  other&  From  an  order  directing  its  issue,  de- 
fendants appeal.     Affirmed. 

Argued  before  GOODRIOH,  P.  J.,  and  OULLEN,  BAETLETT, 
HATCH,  and  BBADLEY,  JJ. 

Edward  Henry  Harrison,  for  appellants. 

Omar  Powell,  for  respondent. 

GOODRICH,  P.  J.  The  relator,  Rev.  John  H.  Robinson,  applied 
for  and  obtained  a  peremptory  writ  of  mandamus  commanding  the 
defendants,  "trustees  of  the  Methodist  Protestant  Church  of  the  village 
at  Williamsburg,  [to]  open  said  church  to  the  said  John  H.  Robinson, 
as  pastor  and  minister  thereof,  for  the  holding  of  all  regular  and  spe- 
cial services  of  said  church,  in  accordance  with  the  customs,  rules,  and 
discipline  of  said  church."  The  facts  are  not  in  dispute.  The  re- 
lator has  been  for  40  years  a  minister  of  the  Methodist  Protestant 
denomination.  The  defendants  are  the  board  of  trustees  of  a 
church  of  that  denomination  in  the  former  village  of  Williamsburg, 
now  a  part  of  the  city  of  Brooklyn.  This  corporation  is  of  the  de- 
nomination and  subject  to  the  constitution,  rules,  and  discipline  of  the 
governing  boafd  of  the  New  York  Annual  Conference  of  the  Methodist 
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Protestant  Church,  of  which  Mr.  Heiiry  S.  Hull  is  president.  On 
April  17th,  during  the  receas  of  conference,  he  appointed  the  relator 
the  minister  ajid  preacher  of  said  church,  and  gave  him  a  certificate 
of  his  appointment.  On  Sunday,  April  25th,  the  relator  presented 
himself  at  the  church  for  the  purpose  of  conducting  divine  worship 
therein  according  to  the  rules  of  the  church;  but  the  defendants  locked 
the  doors  of  the  church  against  him,  and  against  the  congregation 
then  assembled  for  worship,  and  have  since  denied  the  relator  hia 
rights  and  privileges  as  such  preacher.  The  right  of  the  relator  de- 
pends upon  what  is  called  the  "constitutiou  and  discipline"  of  said 
church,  by  which  it  is  provided  as  follows: 

"It  shall  be  the  dnty  of  the  president  of  an  annual  conference  to  preside  In  all 
meetlngsi  of  that  body;  and,  when  required  by  the  conference,  to  travel  through 
tbe  district,  visit  all  the  stations  and  circuits,  be  present,  as  far  as  practicaUe, 
at  all  the  quarterly  meetings  and  camp  meetings  of  his  district;  and,  In  the 
recess  of  conference,  with  the  assistance  of  two  or  more  elders,  to  ordain  those 
persons  who  may  be  elected  to  orders;  to  employ  such  ministers  and  preachers 
as  are  duly  reconunended;  and  to  make  such  changes  of  preachers  as  may  be 
necessary:  provided  the  consent  of  said  preachers  and  their  charges  be  first 
obtained;  and  to  perform  such  other  duties  as  may  be  required  by  his  annual 
conference." 

The  respondent  contends  that  the  proviso  is  limited  to,  and  relates 
only  to,  changes  of  preachers  as  named  in  the  immediately  preceding 
clause.  Still  we  must  construe  the  proviso  according  to  the  manifest 
intention  of  the  article,  so  as  to  give  it  validity,  in  order  to  carry 
out  the  purpose  for  which  it  waa  enacted.  The  annual  conference  is 
composed  of  all  the  itinerant  ministers,  and  of  one  lay  delegate  from 
each  station  or  church,  and  has  power  to  appoint  and  station  ministers 
at  the  different  churches.  It  was  stated  upon  the  argument  that  by 
reason  of  this  lay  delegation  in  the  conference  the  voice  or  consent 
of  each  church  to  the  appointment  of  its  minister  was  expressed  when 
he  was  stationed  by  the  conference  itself  without  objection,  or  by 
vote  in  case  of  objection.  The  question  here  is  whether  the  president 
of  the  conference  has  power  to  station  a  minister  in  a  particular  church 
during  a  recess  of  the  conference  without  the  consent  of  such  church. 
It  was  admitted  that  he  has  the  power  to  employ  ministers,  but  it  is 
denied  that  he  can  station  them  without  sach  consent,  and  that  the 
element  of  consent,  which  is  expressed  at  the  conference  by  the  lay 
delegates,  can  only  be  given  during  the  recess  of  the  conference  by  the 
vote  of  the  church.  The  object  of  the  church  organization  is  to  secure 
public* worship  and  the  administration  of  religions  affairs  at  all  times 
in  all  the  churches,  and  the  evident  intention  of  the  article  cited  above 
is  to  confer  upon  the  president  of  the  conference,  during  its  recess, 
all  needed  power  to  effect  this.  Otherwise  a  church  might  be  without 
stated  religious  services  during  the  whole  recess  of  conference.  Each 
member  of  a  church  has  the  right  to  the  services  of  a  minister,  even 
though  a  majority  refuse  to  accept  a  particular  minister  appointed  by 
the  president  during  recess.  Indeed,  a  careful  reading  of  the  whole 
constitution  and  discipline  convinces  me  that  the  theory  of  the  church 
discipline  is  that  the  conference  (and,  in  recess,  its  president)  has  the 
ultimate  power  to  station  a  minister  in  a  vacant  church  without  the 
vote  of  the  church  itself,  perhaps  on  the  theory  that  there  might  be 
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recalcitrant  sinners  npon  whose  sins  it  might  be  needful  to  animadT 
Tert,  and  that  they  were  not  to  be  allowed  to  select  a  preacher  whose 
mouth  would  be  muzzled  in  the  performance  of  his  duty  by  the  neces- 
sity of  obtaining  their  consent  to  his  ministry.  It  is  an  exceptional 
power  given  to  meet  an  exigency,  and  the  proviso  must  not  be  inter- 
preted to  defeat  this  intention.  Perhaps,  in  its  strict  and  grammat- 
ical interpretation,  it  provides  for  the  consent  of  preachers  and  charges 
in  all  cases;  but  we  think  it  should  be  construed  to  apply  to  an  ex- 
change of  preachers  between  different  chai-ges  after  ministers  have 
been  appointed  by  the  annual  conference,  in  which  case  the  consent 
of  the  preachers  and  charges  must  be  obtained,  and  in  all  other  cases, 
including  the  one  under  consideration,  where  there  was  no  exchange 
of  preachers,  but  a  vacant  pulpit  to  be  filled,  the  tH-eBident  has  the 
right,  during  recess,  to  employ  and  station  ministers,  or  to  fill  a 
vacancy,  without  the  consent  of  the  church.  This  seems  to  be  neces- 
sary in  order  to  enable  the  president  to  fill  a  vacant  pulpit,  and  is  evi- 
dent from  the  use  of  the  word  "employment"  in  the  artide,  and  the 
similar  use  of  the  word  in  the  othar  articles  of  the  constitution.  I 
think  that  it  was  the  manifest  intention  of  this  article  of  the  constitu- 
tion to  confer  upon  the  president  authority  to  fill  any  vacant  pulpit 
during  recess  of  the  conference. 
Another  article  provides: 

"He  [the  president]  shall  also  give  a  certificate  of  employment  to  ministers, 
preachers,  and  missionarleB,  whom  he  may  employ  In  the  recess  of  the  coufer- 
mce,  without  which  no  minister,  preacher,  or  missionary  shall  be  recognized  as 
regularly  appointed."  . 

The  certiflcate  of  employment  of  the  relator  was  in  the  following 
words: 

"TUa  to  to  certify  that  I  have  appointed  Rev.  J.  H.  Robinson  pastor  in  charge 
of  Trinity  M.  P.  Church,  Brooklyn;  said  pastorate  to  begin  with  and  Include 
Monday,  April  19th,  1897.  H.  S.  HuU, 

"President  of  New  York  M.  P.  Conference. 

"Dated,  Brooklyn,  N.  T.,  April  17th,  1897." 

We  think  this  was  a  proper  appointment  of  the  relator  to  the  church 
in  question,  and  was  within  the  power,  during  recess  of  conference, 
which  was  conferred  upon  the  president,  and  that  the  peremptory  writ 
of  mandamus  was  properly  granted.  The  order  must  be  affirmed. 
All  concur,  except  BAETLETT,  J.,  dissenting. 


lis  Ak>.  Dlv.  438.) 

LANE  et  aL  v.  GORDON  et  aL 

(Snpreme  Court,  Appelate  Division,  Fourth  Department   June  12,  1887.) 

L  RlECTMUNT— BUKDEN   OF  PrOOF. 

In  an  action  of  ejectment,  when  the  defendant  has  proved  a  lease  to  him, 
providing  that  it  shall  be  null  and  void  unless  within  a  certain  time  be  com- 
mences and  prosecutes  with  due  diligence  the  tioilng  of  an  oil  well,  the  bur- 
den is  upon  the  plaintiff  to  show  a  failure  on  defendant's  part  to  comply  with 
«nch  condition. 
IL  Oil.  Lease— Performance  of  CoNnrTiONS. 

In  an  action  turning  upon  a  provision  in  a  lease  of  oil  land  that  it  shall 
be  null  and  void  unless  the  iessee^  within  a  certain  time,  commences  and 
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prosecutes  with  due  diligence  the  boring  of  an  oil  well,  where  there  Is  evi- 
dence that  within  the  dme  limited  no  well  was  actually  In  proceas  of  drilling, 
but  there  is  also  evidence  that  within  such  time  the  defendants  conunenced 
the  construction  of  necessary  machinery  on  the  premises,  and  were  engaged 
In  seeldng  for  contractors  to  do  the  work.  It  Is  a  question  for  the  Jury  whether 
they  exercised  due  diligence  in  oonstructiiig  the  welL 

Appeal  from  trial  term,  AJlegany  county. 

Application  by  Cliarles  S.  Lane  and  others  against  Harry  0.  Qordon 
and  Charles  B.  Sofield.  Verdict  for  defendants.  From  the  judg- 
ment, plaintiff  appeals.     Affirmed. 

Argued  before  HABDm,  P.  J.,  and  POLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

8.  M.  Norton  and  A.  M.  Elliott,  for  appellants. 
Charles  H.  Brown,  for  respondents. 

HAEDIN,  P.  J.  Plaintiffs'  complaint  alleged  that  George  W. 
Burdick  was  the  owner  in  fee  of  the  premises  described  in  the  com- 
plaint, "subject  only  to  the  rights  of  the  plaintiffs  therein  under  and 
by  virtue  of  a  contract"  entered  into  on  the  20th  of  January,  1896, 
with  the  plaintiffs  Gibson  and  C.  S.  Lane,  which  contract  is  set  out  in 
the  complaint.  In  that  agreement  the  following  language  was  used, 
to  wit:  The  party  of  the  first  part  "does  hereby  grant  and  convey 
unto  the  parties  of  the  second  part,  their  heirs  and  assigns,  all  the 
right,  title,  and  interest  of  the  said  party  of  the  first  part  of,  in,  and  to 
all  the  ro<^,  petroleum,  oil,  gas,  and  other  minerals  and  volatile  sub- 
stances of,  in,  or  under  the  following  described  premises."  After 
those  words  a  description  of  the  property  is  given,  and  then  follows  the 
following  language:  "Also  all  of  his  right  of  entry  on  said  premises 
for  the  purpose  of  opening,  mining,  and  removing  the  oil  and  gas 
therefrom,  with  the  right  to  erect  all  necessary  buildings  and  tanks 
on  said  premises  for  the  purpose  of  procuring  and  storing  such  oil 
and  gas."  It  is  alleged  that  for  a  good  and  valuable  consideration 
Gibson  and  C.  S.  Lane  "sold,  transferred,  and  assigned  unto"  Berry  and 
William  T.  Lane  "each  an  undivided  one-fourth  interest  in  and  to  said 
above-mentioned  agreement  and  contract,  and  to  the  property  rights 
and  premises  therein  described."  The  plaintiffs  further  allege  that 
the  defendants  Gordon  and  Sofield  "have  heretofore,  and  since  the  mak- 
ing, executing,  and  delivery  of  the  said  hereinbefore  described  agree- 
ment and  contract,  entered  upon  the  said  premises,  erected  a  derrick 
for  drilling  for  oil  thereon,  and  are  proceeding  to  drill  a  well  thereon 
for  oil  and  gas,  with  intent  to  appropriate  to  their  own  use  the  oil 
and  gas  in,  upon,  and  under  said  premises,  in  disregard  of  the  rights 
of  the  plaintiffs,  and  with  full  notice  and  knowledge  of  the  rights 
and  interests  of  these  plaintiffs  in  and  to  said  premises,  oil,  and  gas, 
and  without  any  legal  right,  title,  or  interest  therein."  It  is  further 
alleged  that  the  defendants  refused  to  quit  and  vacate  the  said  prem- 
ises, and  refused  to  cease  their  operations  thereon  for  oil  or  gas,  and 
refused  to  surrender  up  to  the  plaintiffs  the  possession  of  said  premises, 
though  requested  so  to  do.  The  complaint  further  alleges  that  the 
defendants  "have  excluded  and  prohibited,  and  still  exclude,  prohibit, 
and  prevent,  these  plaintiffs  from  entering  upon  and  taking  posses- 
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sion  of  said  premises,  and  from  entering  upon  and  operating  the  same 
for  the  purpose  set  out  in  said  abore-described  agreement  and  con- 
tract, and  prevent  and  exclude  these  plaintiffs  from  the  enjoyment 
of  any  of  the  grants,  priyileges,  and  benefits  secured  to  them  under 
ajid  by  virtue  of  said  contract  and  agreement,  to  the  great  damage  of 
these  plaintiffs."  The  answer  of  the  defendants  denies  that  on  the 
20th  of  January,  1896,  Burdi(^  was  the  owner  in  fee  of  the  land,  ''sub- 
ject only  to  the  rights  of  the  plaintiffs  therein  under  and  by  virtue 
of  the  contract  set  oat  in  the  said  complaint"  The  defendants  af- 
firmatively allege  in  their  answer  "that  at  the  time  of  the  commence- 
ment of  this  action,  and  for  many  days  previous  thereto,  they  were 
the  owners  of  all  the  oil  and  gas  in  and  upon  the  premises  described 
in  the  said  complaint,  and  were  entitled  to,  and  were  in  possession  of, 
the  lands  and  premises  described  in  said  complaint,  and  were  rightfully 
in  such  possession,  and  were  proceeding  to  drill  an  oil  well  thereon 
for  the  purpose  of  obtaining  oil  and  gas  from  said  premises,  all  of 
which  they  had  a  right  to  do;  and  that  the  plaintiffs,  and  each,  of 
them,  had  full  knowledge  of  the  rights  of  the  defendants  in  and  to  the 
said  premises  on  the  20th  day  of  January,  1896,  and  for  many  days 
previous  thereto."  The  answer  of  the  defendants  contains  some  other 
denials  of  the  allegations  in  the  complaint,  but  the  reference  to  folios 
of  the  original  complaint  is  unfortunately  found  in  the  denials,  and 
it  is,  therefore,  difficult  to  discover  just  what  all^ations  are  denied 
specifically.  The  answer  contains  some  admissions,  and  they  are  fol- 
lowed by  a  denial  of  all  the  plaintiffs'  allegations  not  expressly  admit- 
ted or  denied. 

Some  question  was  made  at  the  trial  as  to  the  insnfBciency  of  the 
plaintiffs'  complaint,  but  the  trial  court  ruled  in  favor  of  the  plain- 
tiffs, and  the  defendants  are  not  in  a  situation  to  review  that  ruling. 
Upon  the  trial  the  plaintiffs  put  in  evidence  a  deed  of  the  premises  in 
question  to  Burdick,  made  in  1887,  and  proved  by  Burdick  that  he 
went  into  possession  under  it,  and  that  he  executed  the  instrument 
mentioned  in  the  plaintiffs'  complaint.  The  case  then  states  that 
the  paper  set  up  in  the  defendants'  answer  was  shown  to  the  witness, 
and  the  witness  continued,  "3  signed  that,  and  delivered  it  to  the  party 
of  the  second  part"  The  paper  was  then  marked  for  identification 
as  "Exhibit  No.  L"  Burdick,  as  a  witness,  further  testified:  "I  don't 
remember  whether  or  not  I  had  this  lease,  or  a  duplicate  thereof,  with 
me  on  the  19th  day  of  January,  at  the  store  of  lane,  when  plaintiffs' 
Exhibit  B  [the  instrument  set  out  in  the  complaint]  was  signed ;  bat 
I  think  I  did,  and  think  it  was  a  subject  of  our  conversation.  Plain- 
tiffs knew  of  this  lease.  Exhibit  1,  when  I  executed  Exhibit  B  to  them, 
and  they  took  this  lease  with  knowledge  of  defendants'  Exhibit  1." 
Thereupon  the  defendants  offered  in  evidence  Exhibit  1,  which  had 
been  recorded  in  the  clerk's  office  of  Allegany  county  on  the  23d  of 
January,  1896.  The  plaintiffs  stated  several  objections  to  the  recep- 
tion of  it  in  evidence,  and  they  were  overruled,  and  the  plaintiffs  took 
an  exception.  We  think,  under  the  pleadings,  and  the  course  the 
trial  had  taken,  no  error  was  committed  in  receiving  it  in  evidence, 
and  that  the  exception  is  unavailing  to  the  plaintiffs. 

The  instrument  given  to  the  defendants  was  executed  on  the  24th 
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day  of  December,  1895,  and  stated  that  Bordick  had,  in  consideratiott 
of  one  dollar  and  certain  stipulations  contained  in  the  instrument, 
"granted,  leased,  and  demised,  and  do  hereby  lease,  grant,  and  demise, 
unto  the  said  second  party,  their  heirs  and  assigns,  all  that  tract  or 
parcel  of  land  situate  in  the  town  of  Wirt,  county  of  Allegany,"  with 
appropriate  language  describing  the  lands  in  question.  It  also  con- 
tained the  following  words: 

"With  the  exclusive  right  to  dig,  bore,  and  mine  for  all  oil  or  gas  found  In 
and  upon  the  aforesaid  premises;  to  have  and  to  hold  the  same  for  the  term  of 
twelve  years  from  this  date,  or  as  long  thereafter  as  oil  Is  found  in  paying  quan- 
tities. Also  all  the  right  of  way  to  enter  upon  said  premises  for  the  purpose  of 
operating,  mining,  or  removing  said  oil  or  gases  therefrom,  and  full  power  to 
erect  all  necessary  bnildlngs  and  tanks  upon  said  premises  for  the  purpose  of  pro- 
curing or  storing  such  oil  or  gases,  wltli  the  full  right  to  the  said  second  party 
of  appropriating  to  their  own  use  all  the  oil  or  gases  found  uiwn  said  premises- 
for  said  term." 

The  instrument  contained  the  following  important  language: 

"This  lease  shall  be  null  and  void  and  at  an  end  unless  second  party  shall 
within  five  days  from  this  date  commence  and  prosecute  with  due  diligence, 
unavoidable  accidents  excepted,  the  sinking  or  boring  of  one  well  to  a  depth  of 
Wirt  Center  oil  sand,  unless  oil  in  paying  quantities  is  sooner  found;  and  said 
well  shall  be  fully  completed  within  ninety  days  from  this  date,  unavoidable  acci- 
dents excepted;  and  each  ninety  days  thereafter  there  sliall  be  drilled  to  comple- 
tion one  new  well,  unavoidable  accidents  excepted,  until  there  shall  be  a  total  of 
one  well  to  each  ten  acres  of  land.  •  •  •  If  the  parties  of  the  second  part 
shall  fall  to  beep  and  perform  the  covenants  and  agreements  by  them  to  be  kept 
and  performed,  then  this  lease  shall  be  null  and  void,  and  surrendered  to  the 
party  of  the  first  part." 

After  the  evidence  which  we  have  already  mentioned  was  received, 
the  defendants  rested,  and  thereupon  the  plaintiffs  asked  for  a  direc- 
tion of  a  verdict  on  the  ground: 

"That  the  defendants  have  established  no  defense  to  the  plaintiffs'  complaint. 
The  defendants'  lease  provides  that  It  shall  be  null  and  void  unless  they  com- 
ply with  certain  conditions.  The  first  condition  is  that  they  shall,  within  five 
days  from  date,  commence  and  prosecute  with  due  diligence  the  sinkfDg  vnd 
boring  of  a  well,  etc.,  and  the  various  other  conditions  which  are  contained  In 
this  lease,  and  they  have  shown  no  compliance  with  any  of  those  conditions." 

The  motion  was  denied,  and  the  plaintiffs  took  an  exception,  which, 
we  think,  does  not  present  any  error.  As  the  case  then  stood,  no 
evidence  had  been  given  of  the  failure  of  the  defendants  to  comply 
with  the  stipulations  and  requirements  of  the  instrument  given  to 
them  on  the  24th  of  December,  1895.  Thereupon  the  plaintiffs  as- 
sumed the  burden  of  establishing  that  there  had  been  a  failure  on  the 
part  of  the  defendants  to  comply  with  the  requirements  of  the  instru- 
ment executed  to  them.  The  witness  Burdick  testified  that  he  re- 
membered the  execution  of  the  lease,  and  that  the  parties  were  at 
Friendship  when  the  same  was  executed,  and  he  adds: 

"I  next  saw  them  at  my  house,  the  26th,  and  next  about  a  week  or  ten  days 
after,  and  again  a  short  time  after  that.  •  •  *  At  the  time  of  giving  Bx- 
lilblt  1,  there  were  no  wells  In  process  of  drilling  or  in  oi)eratlon  upon  the  prem- 
ises. The  first  they  did  was,  on  the  26th  of  December  some  trenches  were  dug 
for  mud  sills  for  a  derrick  and  engine.  Those  are  the  bottom  timbers  tliat  go 
under  the  derrick  and  engine  house.  And  those  trenches  are  simply  for  the 
purpose  of  laying  those  Umbers." 
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In  the  conrse  of  the  witness'  cross-examination  he  said: 

"I  do  not  mean  to  say  that  tlie  defendants  may  not  have  been  getting  their 
lumber  for  the  work  or  hiring  their  contractors,  or  attempting  to  find  where 
they  could  get  lumber.  The  derrick  la  about  twenty  feet  square  and  serenty- 
flve  feet  higU,  and  probably  contains  eight  or  ten  thousand  feet  The  rig  tim- 
hers  are  probably  between  twenty  and  thirty,  the  derrick  sill  about  twenty,  feet 
Jong,  and  main  sill  from  eighteen  to  twenty  inches  square  and  twenty  to  twenty- 
five  feet  long;  the  other  twenty  or  tlUrty  timbers  smaller.  I  do  not  know  what 
they  were  doing  about  cutting  timbers  and  getting  ready,  only  that  they  were 
iMtf  operating  in  any  manner  on  the  premises.  *  *  *  By  my  testimony  that 
nothing  was  done  by  the  defendant!)  I  do  not  mean  that  the  defendants  were 
doing  nothing  in  preparing  their  material  and  secnring  their  help  to  drill  this 
well.  I  simply  mean  that  they  did  nothing  upon  the  premises,  except  to  make 
this  grade.  •  *  •  The  purpose  and  object  of  a  derrick  Is  for  drilling  to 
hang  the  tools  In,  which  are  heavy  Implements,  weighing  upwai'ds  of  a  ton;  and 
during  the  progress  of  drilling  the  entire  weight  is  suspended  from  the  top  of 
the  derrick.  So  as  to  make  it  sti-ong  and  able  to  sustain  this  great  weight,  they 
should  be  built  by  an  expert  rig  builder;  put  togetlier  so  as  to  stand  heavy  work; 
but  not  necessarily  out  of  good  timber.  «  •  •  Rig  timbers,  derrick,  and 
oU  well  tools  are  all  necessary  for  the  drilling  of  a  well.  In  this  well  they 
stmck  sand  at  1,087  feet,  and  drilled  a  9%  mcfa  hole,  which  has  to  be  cased  about 
four  hundred  feet  to  shut  off  fresh  water." 

The  plaintiffs'  witness  Dongherty  testified: 

"The  making  of  a  grade  for  a  derrick  Is  necessary  for  the  operations  for  prop- 
-erty  for  oil.  The  commencement  of  operations  is  where  you  commence  on  the 
ground  to  operate.  •  ♦  ♦  The  drilling  tools  we  use  In  tliat  locality  will 
probably  weigh  twenty-two  hundred  or  twenty-three  hundred  pounds,  and  the 
caUe  from  seventeen  hundred  to  twenty-two  hundred.  The  derrick  has  to  be 
bniU  strong  to  sustain  the  weight  It  takes  a  twenty  horse  power  boiler,  weigh- 
ing about  sixty-five  hundred,  and  an  engine  weighing  about  twenty-five  to 
thirty  himdred." 

After  some  further  e'ddence  was  given  In  behalf  of  the  plaintiffs, 
which  they  claimed  tended  to  indicate  that  the  defendants  had  not, 
within  five  days  of  the  date  of  the  lease,  commenced  and  prosecuted 
with  due  diligence  "the  sinking  and  boring  of  one  well  to  a  depth  of 
Wirt  Center  oil  sand,"  the  case  was  again  rested,  and  the  defend- 
ants gave  evidence  tending  to  substantiate  the  position  taken  by  them 
at  the  trial,  that  they  had  fully  complied  with  the  terms  and  require- 
ments of  the  lease  executed  by  them,  and  that  there  had  been,  there- 
fore, no  forfeiture  of  their  rights  under  it.  Bearing  upon  that  im- 
portant question,  a  large  volume  of  evidence  is  presented,  which  it  is 
not  necessary  to  refer  to  in  detail.  At  the  close  of  the  whole  evi- 
dence the  plaintiffs  asked  the  court  to  direct  a  verdict  in  their  favor 
on  the  ground  "that  there  is  no  proof  showing  due  diligence  on  the 
part  of  the  defendants  under  the  conditions  of  this  lease,  and  no  evi- 
dence upon  which  such  finding  could  be  made."  Thereupon  the  court 
held  that  it  "should  be  left  to  the  jury  to  say  whether  the  defendants 
have  made  proof  by  their  evidence  of  the  facts  that  they  conducted 
their  operations  with  due  diligence,  and  denied  the  motion  to  direct  a 
verdict  for  the  plaintiffs."  To  this  ruling  the  plaintiffs  took  an  ex* 
ception. 

After  a  careful  perusal  of  all  the  evidence,  we  are  of  the  opinion  that 
the  ruling  was  correct,  and  that  the  evidence  fairly  presented  a  ques- 
tion of  fact  which  it  was  proper  to  submit  to  the  jury.  Work  which 
"waa  necessary  (o  be  performed  in  the  sinking  or  boring  of  one  well  waa 
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literally  commenced  Tvithin  the  period  of  five  days  from  the  date  of  the 
execution  of  the  lease.  The  defendants  were  entitled  to  reasonable 
time  in  which  to  obtain  the  necessary  materials  for  the  rig — for  the 
erection  of  the  derrick — ^for  the  further  preparations  essential  to  carry 
forward  the  work  of  sinking  or  boring.  Flemming  Oil  &  Gas  C!o,  v. 
South  Penn  Oil  Co.,  37  W.  Va.  645, 17  S.  E.  203;  Bartley  v.  Phillips, 
1«5  Pa.  St.  325,  30  Atl.  842.  Whether  the  work  was  prosecuted  with 
due  diligence  or  not,  we  think,  under  the  circumstances  disclosed  by 
the  evidence,  was  a  question  of  fact  for  the  jury  to  determine  upon 
the  whole  volume  of  evidence  before  them. 

In  Bank  v.  Sloan,  135  K.  Y.  383, 32  N.  £.  235,  in  considering  whether 
diligence  had  been  exercised  or  not,  and  the  rules  of  law  applicable 
thereto  upon  evidence,  it  was  said: 

"It  depends  frequently  upon  the  character  of  the  evidence  Itself  whether  it 
Is  of  such  a  nature  that  but  one  inference  could  be  drawn  from  it  by  reasonable 
and  intelligent  men.  In  such  a  case  as  this,  for  Instance,  the  due  diligence  of 
the  plalntlll  Is  not  a  fact  that  could  be  testified  to  directly  and  In  terms.  •  •  • 
If  Uie  uncontradicted  evidence  shows  a  case  where  different  inferences  might 
be  drawn  from  undisputed  facts  as  to  the  existence  or  nonexistence  of  negli- 
gence, it  has  been  the  law  for  many  years  that  such  inferences  are  to  be  drawn 
by  the  Jtny  under  proper  Instructions  from  the  coml" 

Having  carefully  examined  all  the  evidence,  we  are  of  the  opinion 
that  the  conclusion  reached  by  the  jury  is  quite  satisfactory.  By  the 
terms  of  the  lease  the  defendants  were  not  required  to  have  a  com- 
pleted well  in  less  than  90  days,  and  the  parties,  even  in  fixing  that 
limitation,  were  careful  to  guard  against  "unavoidable  accidents,'* 
and  we  think  the  court  committed  no  error  in  refusing  to  rule  as  mat- 
ter of  law  that  there  had  been  a  failure  to  comply  with  the  terms  of 
the  agreement  on  the  part  of  the  defendants,  and  that  the  motiou 
made  that  a  verdict  be  directed  in  behalf  of  the  plaintiffs  was  prop- 
erly denied.  The  defendants  were  not  in  the  attitude  of  disputing 
the  title  of  their  landlord.  On  the  contrary,  they  assumed  that  he 
had  the  title  to  the  property  at  the  time  he  executed  the  lease  to  them, 
and  that  they,  in  virtue  of  its  terms,  ware  entitled  to  enjoy  the  ben- 
e.fitB  provided  for  in  its  stipulations,  and  to  assert  that  in  virtue  of  such 
stipulations  they  were  entitled  to  prosecute  the  work  which  they 
had  undertaken,  and  that,  not  having  forfeited  their  rights  under  the 
instrument,  the  plaintiffs  derived  no  right,  title,  or  interest  in  or  to 
the  premises  until  after  the  expiration  of  their  lease;  and  under  the 
denials  made  in  the  answer  we  are  of  the  opinion  that  the  defendants 
were  entitled  to  give  the  evidence  tending  to  show  the  fulfillment  on 
their  part  of  the  requirements  of  the  lease,  and  that  no  forfeiture  had 
taken  place.  Besides,  the  answer  of  the  defendants  does  allege  that 
the  defendants  were  the  owners  of  all  the  oil  and  gas  in  and  upon  the 
premises  described  in  the  said  complaint,  and  were  entitled  to  and 
were  in  possession  of  the  lands  and  premises  described  in  said  com- 
plaint, and  were  rightfully  in  such  possession,  and  were  proceeding 
to  drill  an  oil  well  thereon  for  the  purpose  of  obtaining  oil  and  gas 
from  said  premises.  We  think  the  case  of  House  v.  Howell  (Sup.)  6  N. 
Y.  Supp.  799,  does  not  aid  the  contention  of  the  appellants. 

2.  When  the  witness  Gordon  was  upon  the  stand  he  testified  that  oo 
the  26th  of  December  he  went  onto  the  Burdick  farm,  and  saw  Bur- 
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dick,  and  he  then  adds,  "I  told  Bandolph  to  get  the  timbers  out  right 
away,  and  he  said  he  wonld."  Thereupon  the  following  question  was 
propounded  to  him:  "Q.  Did  you  then  and  there  intend  to  use  those 
timbers  on  the  Burdick  farm?"  A  general  objection  was  interposed 
by  the  plaintiffs,  and  overruled,  and  an  exception  waB  taken.  The 
answer  was,  "I  did;  yes,  sir."  And  then  the  witness  continued:  "The 
timbers  were  fully  gotten  out  on  the  8th  day  of  January;  that  is,  the 
trees  were  cut  down,  and  timbers  hewn  and  squared  the  proper  length. 
I  was  up  there  again  the  3d,  4th,  or  5th  of  January,  and  saw  the  rig 
builder,  and  told  him  he  could  build  the  rig,  provided  he  would  do  it 
as  cheap  as  anybody  else."  Some  question  had  arisen  as  to  whether 
the  timbers  were  designed  for  another  farm  or  not,  and,  inasmuch  as 
the  testimony  discloses  very  fully  the  circumstances  relating  to  the 
timb«»  that  were  to  be  gotten  out  by  Randolph,  we  think  the  evi- 
dence received  in  answer  to  the  question  objected  to  was  not  prejudi- 
cial to  the  plaintiffs.  If  the  answer  to  the  question  which  was  ob- 
jected to  had  been  left  out  of  the  case,  it  is  very  clear  the  verdict 
would  not  have  been  for  the  plaintiffs.  Subsequently  the  witness 
was  asked:  "Q.  During  this  time,  did  you  in  good  faith  intend  to  drill 
this  well  upon  the  Burdick  farm?"  This  was  objected  to  generally 
by  the  plaintiffs,  and  the  objection  was  overruled.  The  time  men- 
tioned in  the  question  was  in  January,  and  was  before  the  witness 
knew  that  the  plaintiffs  bad  a  lease,  or  that  there  was  any  trouble 
about  it,  and,  in  connection  with  the  testimony  given,  the  witness 
stated  in  detail  the  facts  relating  to  his  acts  and  doings  in  respect  to 
commencing  and  carrying  forward  the  sinking  and  boring  of  the  well 
under  the  lease. 

It  is  claimed  in  behalf  of  the  appellants  that  the  court  committed  an 
error  in  charging  the  jury  "that  the  fact  that  the  defendants  suc- 
ceeded in  making  a  contract  to  drill  this  well  at  50  cents  per  foot,  and 
thereby  saving  upwards  of  (110,  is  of  itself  some  evidence  of  such 
diligence  as  is  required  by  the  lease."  When  the  request  to  so  charge 
was  yielded  to,  there  had  been  a  full  and  careful  presentment  of  the 
pivotal  questions  of  fact  in  the  case  to  the  jury.  Besides,  it  appeared 
that  the  drilling  was  to  be  of  a  well  about  1,087  feet,  and  that  several 
negotiations  had  been  had  with  parties  with  a  view  of  having  a  con- 
tract made  for  the  work,  and  that  in  several  instances  the  price  had 
been  named  at  60  cents,  and  in  one  case  at  56  cents,  and  that  subse- 
quently a  contract  was  made  to  have  the  work  done  for  50  cents,  a 
foot;  and  it  must  be  supposed  that  when  the  court  yielded  to  the  re- 
quest he  had  in  mind  the  circumstances  attending  the  negotiations 
that  had  been  developed.  We  think  the  exception  presents  no  preju- 
dicial error.  We  think  the  verdict  should  be  sustained.  No  moticm 
for  a  new  trial  on  the  minutes  was  made. 

Judgment  alBrmed,  with  costs.     All  concur. 
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and  80  New  York  State  Reporter. 
as  App.  Div.  368.) 

TIBDBMANN  ▼.  STATBN  ISLAND  MIDLAND  R.  (X). 

(Supreme  Court,  Appellate  Division,  Second  Department.     June  22,  1897.) 

Stbeet  Railkoads — CoNSBNT  ov  Abcttino  Owners. 

■  In  determining  the  proportion  of  property  bounded  on  a  street,  the  owners 
of  which  have  given  their  consent,  pursuant  to  Laws  1890,  c.  565,  g  91,  to 
tahe  construction  of  a  street  surface  railroad,  not  only  property  which  fronts 
on  such  street  is  to  be  considered,  but  also  all  property  bounded  on  sncb 
street,  though  fronting  on  another,  and  the  manner  of  description  In  the 
assessment  roll  Is  of  no  moment. 

Appeal  from  special  term,  Kings  county. 

Suit  by  Frederick  Tiedemann  against  the  Staten  Island  Midland 
Bailroad  Company  for  a  temporary  injunction  to  restrain  defendant 
from  constructing  a  street  surface  railway.  From  an  order  denying  a 
motion,  plaintiff  appeals.     Reversed. 

Argued  before  GOODKIOH,  P.  J.,  and  OULLEK,  BABTLETT, 
HATCH,  and  BEADLEY,  JJ. 

John  J.  Kenny,  for  appellant- 
Albert  Reynaud,  for  respondent. 

BRADLEY,  J.  The  main  question  requiring  consideration  is 
whether  or  not  the  defendant  had  obtained  the  consent  of  the  owners 
of  one-half  in  value  of  the  property  bounded  upon  Hyatt  street,  in  the 
village  of  New  Brighton,  to  the  construction  of  a  street  surface  rail- 
road on  that  street,  as  required  by  the  statute  to  that  effect,  and  which 
also  provides  that  the  value  shall  be  ascertained  and  determined  by 
the  assessment  roll  completed  last  before  the  consent  of  the  local 
authorities  (also  provided  for)  shall  have  been  given  to  the  like  effect. 
Laws  1890,  c.  565,  §  91.  The  consent  of  the  owners  of  the  property 
bounded  on  the  north  side  of  the  street  had  been,  and  that  bounded 
on  the  south  side  of  the  street  had  not  been,  given  to  the  construc- 
tion of  the  railroad.  The  value  of  the  former,  as  represented  by  such 
assessment  roll,  was  ?17,400,  and  of  the  other  was  ^29,500.  It  thus, 
apparently,  seems  that  the  requisite  consents  of  the  property  owners 
had  not  been  obtained  by  the  defendant  for  the  piii-pose  in  view.  But 
it  is  nevertheless  insisted  on  its  part  that  one-half  at  least  in  value 
of  the  property  bounded  on  the  street,  within  the  meaning  of  the  stat- 
ute, was  owned  by  the  persons  whose  consents  were  obtained,  because 
the  property  on  the  north  side  of  Hyatt  street  was  described  in  the  as- 
sessment roll  as  on  the  streets  bounding  the  property  on  the  easterly 
and  westerly  sides,  and  known  as  "St.  Mark's  Place,"  on  the  west,  and 
"Stuyvesant  Street,"  on  the  east,  and  because  it  was  made  to  appear 
by  affidavits  presented  upon  the  motion  that  the  lots  on  the  south  side 
of  and  fronting  on  Hyatt  street,  of  such  property  on  that  side  of  it, 
have  greater  value  than  the  lots  fronting  on  the  north  side  of  that 
street,  of  the  property  before  mentioned  as  bounded  on  the  south  by 
the  street.  The  statements  in  those  affidavits  were  in  reference  to 
the  situation  as  it  then  appeared,  and  in  view  of  the  location  of  the 
two  houses  on  the  premises.  This  may  not  always  so  continue.  The 
extent  of  the  street  boundary  of  the  property  on  the  north  side  of 
Hyatt  street  is  greater  than  that  of  the  property  on  the  south  side  of 
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that  street  It  is  unnecessary  to  inquire  whether  land  bounded  upon  a 
street  may  extend  so  far  back  from  it  that  the  remote  portion  may  not 
be  deemed  included  in  that  so  bounded  for  the  purposes  in  question. 
Buch  a  suggestion  is  not  applicable  to  the  property  on  the  north  side 
ot  Hyatt  street  As  represented  by  the  ownership,  it  is  in  two  parcels. 
That  on  the  west,  adjacent  to  Stuyvesant  street,  is  owned  by  one 
Norvell;  and  that  on  the  east,  adjacent  to  St  Mark's  place,  is  owned 
by  the  plaintiff.  The  depth  of  each  of  those  parcels  north  from 
Hyatt  street  is  less  than  its  depth  from  those  other  streets,  respectively, 
as  represented  by  the  plat  in  the  motion  papers.  In  the  common  ac- 
ceptation of  the  words  "property  bounded  on"  a  street,  it  is  difficult  to 
see  how  this  owned  by  Norvell  and  the  plaintiff  can  be  denied  that 
relation  to  Hyatt  street,  or  how,  in  that  respect,  any  part  of  such  prop- 
erty can  be  taken  out  of  the  operation  of  the  statute  applicable  to  that 
relation  to  such  street,  for  the  purpose  of  the  prerequisite  condition  of 
consent  of  the  owners  to  the  right  of  the  defendant  to  proceed  to  the 
constmction  of  its  railroad  there.  The  manner  in  which  the  descrip- 
tion is  given  in  the  assessment  roll  is  a  matter  of  no  mmnent  Nor 
is  the  necessity  of  procuring  consent  limited  to  the  street  on  which 
the  pn^rty  may  front,  when  it  is  also  bounded  on  another  street,  in 
which  the  constmction  of  a  railroad  is  proposed,  l^e  frontage  of 
premises  bounded  on  two  or  more  streets  may  not  in  some  places  be  the 
same,  or  so  limited  for  all  time  in  the  future  as  it  ia  or  hitherto  has 
been.  The  statute  is  applicable  to  any  street  in  a  city  or  village  on 
which  property  is  bounded.  And  it  is  by  the  statute  that  authority 
is  given  to  construct  and  operate  street  railroads,  and  the  conditions 
upon  which  such  right  is  made  dependent  must  be  strictly  observed. 
In  re  Bochester  Electric  By.  Co.,  123  K.  Y.  351, 358, 25  N.  E.  381.  Tbe 
abutting  owner  has  an  interest  which  permits  his  intorvention  to  pre- 
vent the  laying  of  such  a  raihroad  in  violation  of  the  statute.  Fan^g 
V.  Osborne,  102  N.  Y.  441,  7  N.  E.  807. 

No  other  question  requires  consideration.     The  order  should  be  re- 
versed and  motion  granted.     All  concur. 
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SKINNBR  V.  NORMAN. 

(Supreme  Court,  Appellate  Dlvlalan,  Fourth  Department   June  12,  1807.) 

Lbukarcx— OoRDiTioira  against  Irodvbraxob. 

An  inaunmce  company  to  which  application  la  made  to  Inaore  property  Is 
not  tionnd  to  -make  Inqnirles,  and  ascertain  whether  the  property  Is  In- 
cumbered, nor  chaigeable  with  such  knowledge  as  to  Incumbrances  as  In- 
vestigation would  disclose;  but  It  Is  the  duty  of  the  owner  of  the  property 
to  dlsdose  the  existence  of  any  Incnmbrance,  and,  If  he  falls  to  do  so,  and 
accepts  a  policy  containing  a  proviso  that  It  shall  be  void  If  the  property  Is 
or  becomes  Incumbered,  he  cannot  recover  upon  It,  though  he  did  not  In  tact 
know  of  the  proviso. 

Appeal  from  trial  term,  Oswego  county. 

Action  by  Nelson  E.  Skinner  against  F.  H.  Norman,  treasurer  of 
the  Sun  Fire  Office.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  tar  new  trial  on  the  minutes,  defendant 
appeals.     Beveriied. 
48N.T.&-4 
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On  and  prior  to  August  8,  1881,  tbe  plaintiff  waa  the  owner  of  tbe  steamw 
Greneya,  of  which  Frank  Andrews  waa  then  the  master  or  captain,  and  which 
was  engaged  in  the  business  of  carrying  passengers  between  Osw^o  and  Beach 
Oswego,  abont  three  miles  westerly  from  the  port  of  Oswego,  on  the  shore  of 
Lake  Ontario.  On  or  about  the  last-named  date,  the  plaintiff  Instrncted  tb« 
master  or  c^taln  of  the  steamer  to  effect  an  Insurance  on  the  same.  In  poT" 
suance  of  such  histruction,  Andrews  went  to  Fred  D.  Wheeler,  the  agent  of  tbe 
defendant,  at  Oswego,  and  this  is  Andrews'  version  of  what  took  place  at  such 
Interview:  "I  went  to  his  office,  and  I  told  him  I  would  like  to  get  some  In- 
surance on  the  Geneva.  He  asked  me,  'How  much?*  I  told  him  I  thought  I 
would  like  two  thousand  in  marine  and  two  thousand  In  fire,  aiid  he  said  he  bad 
no  marine,  or  something  of  that  kind,  I  guess  it  was;  so  I  told  blm  I  would 
take  four  thousand  in  fire.  He  asked  me  some  questions  about  her;  asked  me 
If  there  were  any  claims  against  her.  I  told  him  not  that  I  knew  of.  If  there 
were  any,  he  could  find  out  at  the  custom  house,  or  of  Mr.  Skinner.  I  said  to 
him:  Tou  pass  his  house  two  or  three  times  a  day.  Yon  can  stop  in  and  see 
blm,  if  yon  don't  happen  to  see  him  on  the  street;'  and  he  said,  'All  right;'  and 
we  had  a 'general  conversation,  and  talked  perhaps  fifteen  or  twenty  minutes, 
and  I  got  ready  to  go.  I  noticed  he  had  been  taking  notes  of  what  I  told 
liim,  and  I  asked  him  If  everything  was  all  right,  and  he  said,  'Yes;'  he  would 
attend  to  it;  so  I  went  back.  Mr.  Skinner  authorized  me  to  effect  the  insurance, 
and  a  day  or  two  after  that  I  told  him  I  had  done  so.  The  policy  was  not  deliver- 
ed to  me.  It  was  sent  to  Mr.  Skinner's  house  within  two  or  three  days  after." 
Fred  D.  Wheeler,  the  agent  of  the  defendant,  testified,  concerning  the  Interview, 
as  follows:  "The  application  tliat  waa  made  to  me  to  insure  this  steamboat 
Gteneva  was  made  by  Captain  Andrews.  •  •  •  He  said  that  Skinner  wanted 
some  insurance  on  the  boat.  I  asked  him.  'How  much?  He  said,  'About  four 
thousand  dollars.'  I  asked  hhn  if  there  were  any  claims  on  the  boat,  and 
he  said  that  he  didn't  know  of  any,  but  that  I  could  go  to  Mr.  Skinner,  and 
Bad  ont;  or  I  had  better  see  Mr.  Skinner  and  find  ont.  I  saw  Mr.  Skin- 
ner, perhaps  the  next  day  to  this,  in  the  afternoon,  down  on  Mill  dock, 
and  I  asked  him  if  he  wanted  some  Insurance.  He  said  he  did.  I  asked 
him  what  condition  the  property  was  In  as  to  daims,  and  he  said,  'The 
boat  is  mine,  belongs  to  me,  and  the  loss  is  payable  to  me.'  That  was  all  that 
he  said  on  the  subject.  I  afterwards  Issued  the  policy."  The  plaintiff  denied 
that  he  ever  had  any  such  conversation  with  Mr.  Wheeler,  as  testified  to  by  the 
latter.  The  policy  was  dated  August  3,  18dl,  and  by  It  the  steamer  was  in- 
sured for  one  year  from  its  date.  It  was  delivered  to  the  plaintiff  three  or  four 
days  after  its  date.  September  23,  1881,  the  steamer  was  totally  destroyed  by 
fire.  Notice  thereof,  and  proofs  of  loss,  were  duly  served  upon  the  Snn  Fh» 
OfiSce.  The  company  refused  to  pay  the  loss,  and  this  action  waa  brought.  The 
defense  relied  on  is  a  breach  of  the  terms  of  the  contract,  In  that  the  policy  in 
question  contained  a  condition  that  the  same,  unless  otherwise  provided  by  agree- 
ment Indorsed  thereon,  or  added  thereto,  should  be  void  If  the  subject  of  In- 
surance was  personal  property,  and  was  or  should  become  Incumbered  by  a 
chattel  mortgage.  It  appears  from  the  policy,  which  was  read  in  evidence,  that 
it  did  contain  such  a  condition;  and  It  further  appears  from  the  evidence  that 
the  steamer  was  incumbered  by  a  chattel  mortgage  at  the  time  of  the  issuing  of 
the  policy,  and  that  It  continued  to  be  from  that  time  on,  and  at  the  time  of  the 
loss,  a  subsisting  lien  against  such  property;  that  no  agreement  in  relation  to  the. 
diattel  mortgage  was  Indorsed  upon  or  added  to  the  policy.  At  the  close  of 
plaintiff's  case,  the  defendant  moved  for  a  nonsuit,  upon  the  ground  of  such 
breach  of  the  conditions  of  the  policy.  That  motion  was  denied,  and  the  defend- 
ant excepted.  At  the  close  of  the  defendanf  s  case,  he  renewed  his  motion  for  a 
nonsuit  on  the  same  grounds.  That  motion  was  also  denied,  and  the  case  was 
submitted  to  the  jury.  The  court,  upon  such  submission,  charged  the  jury  that: 
"If  the  plaintiff  in  this  case  sent  the  captain  to  the  ofiice  of  the  insurance  agent 
to  procure  Insurance  for  him,  and  the  Insurance  agent  asked  Captain  Andrews 
if  there  was  any  Incumbrance  on  this  vessel,  and  the  captain  told  the  insurance 
agent  that  he  did  not  know,  but  that  he  could  find  out  from  Mr.  Skinner,  at  the 
custom  house,  that  he  could  there  ascertain  about  the  incumbrance,  if  the  In- 
mrance  agent  went  on  and  Issued  the  policy  without  having  made  those  In- 
quiries, and  without  indoi-shig  the  fact  upon  the  policy,  I  hold  and  charge  yoa 
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dist.  It  thoae  are  tbe  tacts,  your  verdict  shonld  lie  finr  tlie  {dalntUt."  To  this 
j/vrOaa  of  tbe  charge  the  defendant  excepted.  The  Jury  found  a  verdict  in 
favor  of  the  idalntUt.  A  motion  for  a  new  trial  npon  the  minutes  was  duly  made 
by  the  defendant,  and  denied,  and  thereafter  Judgment  was  entered  upon  the 
verdict  This  appeal  is  from  that  Judgment,  and  from  the  order  denying  the 
motloD  f  (h:  a  new  trial. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GKEEN, 
and  WARD,  JJ. 

A-  H.  Sawyer,  for  appellant 
P.  W.  Onllinan,  for  respondent. 

GBEEN,  J.  There  is  practically  no  dispute  upon  the  facts.  The 
plaintiff's  claim  is  that,  although  tiie  policy  contains  a  clause  provid- 
ing that  the  same,  unless  otherwise  provided  by  agreement  indorsed 
thereon  or  added  thereto,  should  be  void  if  the  subject  of  insurance  be 
personal  property,  and  be  or  become  incumbered  by  a  chattel  mort- 
gage; and  notwithstanding  the  fact  that  the  property  so  insured  was 
personal  property,  and  was  incumbered  by  a  chattel  mortgage  at  the 
time  the  same  was  insured,  and  that  that  fact  was  not  indorsed  upon 
or  added  to  the  policy, — ^the  defendant  is  estopped  from  setting  up  a 
breach  of  that  condition,  for  the  reason  that  it  was  incumbent  upon 
the  defendant  to  make  inquiries,  and  to  ascertain  whether  or  not  the 
property  to  be  insured  was  incumbered;  and  that,  not  having  made 
those  inquiries,  it  is  chargeable  with  such  knowledge  as  investigation 
respecting  the  condition  of  the  property  would  have  disclosed,  and 
that,  therefore,  the  defendant  assumed  the  risk  as  it  actually  existed 
when  the  policy  was  issued,  subject  to  the  incumbrance  upon  the  prop- 
erty insured.  In  other  words,  that  under  the  circumstances  undo? 
which  this  policy  was  issued  the  insurance  company,  having  neglected 
to  make  such  inquiry,  consented  to  any  existing  incumbrance  on  the 
property  which  it  could  have  ascertained  by  reasonable  investigation, 
notwithstanding  the  provision  in  the  policy  rendering  it  void  if  there 
were  then  such  incumbrance  thereon,  unless  the  fact  of  the  existence 
of  the  same  was  noted  upon  the  policy;  and  that,  therefore,  the  de- 
fendant is  estopped  from  setting  up  as  a  defense  the  breach  of  this  con- 
dition in  the  policy. 

To  support  the  contention  of  the  plaintiff  that  defendant  is  estopped 
from  setting  up  a  breach  of  the  condition  of  the  policy  in  question, 
he  relies  upon  Bobbins  v.  Insurance  Co.,  149  N.  Y.  477,  44  N.  E.  159; 
Wood  V.  Insurance  Co.,  149  N.  Y.  382,  44  N.  E.  80;  and  McGuire  v. 
Insurance  Co.,  7  App.  Div.  575,  40  N.  Y.  Supp.  300.  It  appears  from 
an  examination  of  those  cases  that  they  were  decided  upon  a  state  of 
facts  widely  differing  from  the  facts  in  this  case.  In  tiie  cases  cited 
it  appears  that  the  insurance  company  in  each  case  issued  the  policy 
with  full  knowledge  by  its  agents,  at  the  time  it  was  issued,  of  the 
existence' of  facts  contrary  to  the  conditions  of  the  policy.  In  such  a 
case  it  is  presumed  that  the  consent  of  the  company  to  the  existence  of 
BQch  a  state  of  f&cta  was  omitted,  by  mistake,  to  be  stated  in  the 
poUcy,  and  that  the  company  is  estopped  from  setting  up  as  a  defense 
the  breach  of  such  conditions.  But  such  is  not  the  case  here.  There 
ia  nothing  to  show  that  the  defendant,  or  its  agent,  was  informed  of  the 
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existence  of  this  incumbrance  upon  the  property,  or  that  either  had 
information  that  sadi  waa  the  fact  until  after  the  Iohb  occurred.  So 
that  the  material  element  of  knowledge  of  all  the  facts  and  circum- 
stances of  the  condition  of  this  property  at  the  time  the  policy  was 
issued,  which  was  present  in  the  cases  cited,  is  wholly  wanting  in  the 
case  at  bar;  and  therefore  the  decisions  relied  upon  by  plaintiflf  are 
inapplicable  to  this  case.  The  premise  upon  which  the  argument  of 
plaintiff  is  based  is  an  erroneous  one.  The  statement  of  the  plaintiff, 
by  his  duly-authorized  agent,  to  the  agent  of  defendant,  at  the  time  of 
making  the  application  for  insurance,  was  that  there  was  no  incum- 
brance on  the  property  that  he  knew  of.  It  is  true  that  he  told  defend- 
ant's agent  that  if  there  was  any  incumbrance,  he  could  find  out  at  the 
custom  house,  or  of  Mr.  Skinner.  Upon  this  latter  statement  plaintiff 
relies  bjb  a  notification  to  defendant  that  there  was  an  incumbrance  on 
the  property,  or  that  it  was  sufScient  to  put  defendant  on  inquiry,  and 
that,  if  it  neglected  to  make  such  inquiry,  or  to  make  a  search  against 
the  property,  then  it  was  estopped  from  setting  up  as  a  defense  the 
breach  relied  upon  by  defendant  And  this  was  the  view  taken  by 
the  learned  trial  justice.  No  authority  for  such  a  rule  has  been  called 
to  the  attention  of  the  court,  and  diligent  research  fails  to  disclose 
any.  The  statement  by  plaintiff,  through  his  agent,  to  the  effect  that 
the  defendant's  agent  might  make  inquiry,  or  search  the  records  of  the 
custom  house,  conferred  no  greater  rights  or  privileges  than  the  latter 
possessed  before  such  statement;  nor  did  it  absolve  plaintiff  from  the 
obligation  which  rested  upon  him  of  disclosing  all  tiie  material  facts 
and  circumstances  relating  to  the  condition  of  this  property.  Neither 
did  it  cast  upon  defendant  the  burden  of  making  inquiry,  or  searching 
to  discover  such  condition.  A  day  or  two  after  this  interview,  plain- 
tiff was  informed  by  his  agent  that  he  had  effected  the  insurance,  and 
at  about  the  same  time  the  policy  was  delivered  to  plaintiff.  It  was 
received  and  retained  by  plaintiff  without  objection.  At  the  time 
plaintiff  constituted  Mr.  Aiidrews  hils  agent  to  effect  this  insurance, 
it  waB  incumbent  upon  plaintiff  to  instruct  him  in  his  duties  as  such 
agent.  If  he  did  not  so  instruct  him,  or  if  the  agent  neglected  to  fol- 
low those  instructions,  the  plaintiff,  and  not  the  defendant,  must 
suffer  the  consequences.  An  examination  of  his  contract,  the  con- 
tents of  which  he  is  presumed  to  have  known,  would  have  disclosed  to 
plaintiff  that  it  was  not  binding  upon  the  company;  that  in  case  of 
loss  by  fire  he  would  have  no  redress  against  the  company;  for  he 
does  not  claim  that  he  knew  that  the  company's  agent,  or  his  own 
agent,  knew  anything  about  the  incumbrance  on  the  vessel,  or  that 
that  had  been  mentioned  by  either  of  them  at  the  time  of  making  the 
application.  So  far  as  appears,  therefore,  he  then  relied  upon  the 
terms  of  the  policy,  and  not  upon  any  oral  agreement  or  waiver  on 
the  part  of  the  company's  agent.  He  knew  of  the  incumbrance;  the 
insurance  company  did  not.  It  was  not  obligatory  upon  the  insurer 
to  ascertain  the  condition  of  the  property. 

In  Ellis  V.  Insurance  Co.,  68  Iowa,  578,  27  N.  W.  762,  there  was  in- 
cumbrance upon  the  property  of  which  the  insurer  had  no  knowledge. 
The  policy  was  assigned  with  the  consent  of  the  company.  It  was 
claimed  that  before  consenting  to  such  assignment  the  company  should 
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have  aflcertajned  whether  there  was  an  incambrance  apon  the  prop- 
erty, bat  it  was  held  that  there  was  no  warrant  for  any  snch  rale,  and 
that  it  would  work  great  mischief  to  so  hold ;  that  there  was  no  duty 
npon  the  insurer  to  ascertain  incumbrances  upon  property  insured.  It 
was  the  duty  of  the  plaintiff  to  disclose  to  the  company  the  existence 
of  the  incumbrance.  "The  case  is,  then,  simply  this:  The  assured 
applies  for  insurance  on  certain  buildings,  which  he  represents  as  be- 
longing  to  himself.  He  fails  to  state  that  they  were  incumbered  hy 
mortgages,  and  accepts  a  policy  which  requires  him  to  make  such 
statement,  if  the  facts  were  so,  and  that  the  insurance  should  be  void 
if  he  did  not.  The  obligation  rested  on  him,  and  no  omissioa  of  duty 
is  imputable  to  the  insurer."  Beck  v.  Insurance  Co.,  44  Md.  107. 
TioB  rale  is  a  beneficent  one,  founded  in  reason,  and  highly  commend- 
able, as  necessitating  a  fair  and  full  disclosure  of  the  condition  of 
property  concerning  which  the  parties  purpose  contracting.  That  rule 
must  be  applied  to  this  case.  All  the  special  facts  upon  which  the  risk 
was  to  be  computed,  and  the  condition  of  the  property,  were  known 
to  plaintiff  when  the  application  for  insurance  was  made.  It  was 
oUigatoty  upon  him  to  make  known  to  the  company  all  facts  and  dr- 
cumstances  material  to  the  risk.  The  company  bad  a  right  to  rely 
apon  this  obligation  resting  upon  the  applicant,  and  that  he  would  not 
■apprees  any  facts  and  circumstances  which  would  mislead  the  com- 
pany, and  induce  it  to  execute  a  risk  which  it  would  not  assume  if 
any  existing  material  facts  and  circumstances  were  not  so  suppressed. 
The  insurer  was  presumed  to  undertake  only  the  risks  c(»nmunicated 
to  it,  and  understood  and  intended  to  be  taken  at  the  time  of  making 
the  agreement.  It  should  have  had  full  opportunity  to  judge  of  the 
condition  of  the  property  before  executing  the  contract,  so  that  it  may 
have  rejected  or  accepted  with  full  knowledge  of  its  trae  condition. 
If  the  applicant  suppresses  that  which,  by  the  very  terms  of  the  policy, 
voids  the  instrument,  it  was  a  deception  upon  the  company  sufficient  to 
avoid  its  contract  The  plaintiff  knew  of  this  incumbrance  when  his 
duly-authorized  agent  made  the  application.  He  is  presumed  to  know 
the  law,  and  that  the  terms  and  conditions  of  the  policy  to  be  issued 
are  fixed  and  determined  by  statute.  The  policy  which  was  issued 
and  delivered  to  him  contained  the  terms  and  conditions  so  fixed  and 
determined  He  received  the  policy  more  than  six  weeks  before  the 
fire,  and  retained  the  same  without  objection.  He  is  presumed  to 
have  contracted  with  reference  to  the  terms  of  that  contract,  and  sub- 
ject to  its  conditions  and  requirements.  Upon  its  receipt  by  him,  the 
contract  of  insurance  was  complete  in  all  its  terms,  and  binding  upon 
both  parties.  He  accepted  it  with  all  its  terms  and  limitations.  In 
the  absence  of  fraud  or  mistake,  he  was,  on  general  principles  and 
authority,  presumed  to  know  its  contents.  Wilcox  v.  Insurance  Co. 
(Wis.;  1893)  56  N.  W.  188.  The  policy  itself  was  notice  to  him  that 
the  company  would  not  be  bound  to  pay  any  loss  if  this  property  was 
incumbered,  unless  an  agreement  to  that  effect  was  indorsed  upon  or 
added  to  the  contract;  and  it  expressly  provided  in  its  contract  that 
the  same  should  be  void  if  the  property  therein  described  was,  at  the 
time  of  the  execution  of  the  policy,  or  should  thereafter  be,  incum- 
bered, unless  the  insured  notified  it  that  such  was  the  fact,  and  caused 
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the  same  to  be  indorsed  on  or  added  to  the  {xdicy.  "The  use  of  the 
standard  policy  waa  compelled  by  legislative  enactment  to  remedy  ex- 
isting evils,  and,  among  others,  to  protect  insurance  oompames  from 
the  perils  of  alleged  parol  waivers  by  their  local  agents.  Every  person 
who  now  enters  into  a  contract  of  insurance  is  required  to  agree  that 
no  officer  or  agent  or  other  representative  of  the  company  shall  have 
power  to  waive  any  provision  or  condition  of  the  policy,  except  such  as 
by  the  terms  thereof  may  be  the  subject  of  agreement  indorsed  there- 
on, and  as  to  such  provisions  and  conditions  tiie  vraivee  must  be  writ- 
ten upon  or  attached  to  the  policy;  and  he  specially  covenants  that  he 
will  not  claim  any  privilege  or  permission  unless  it  be  in  writing." 
Moore  v.  Insurance  Ck>.,  141  N.  Y.  223,  36  N.  E.  192.  The  silent  ac- 
ceptance of  the  policy  by  plaintiff  closed  the  contract,  and  bound  him 
to  the  agreement  tendered  by  its  policy,  that  it  would  be  void  if  the 
property  was  then,  or  should  thereafter  become,  incumbered,  unless  an 
agreement  thereto  was  indorsed  on  or  added  to  the  policy.  Lasher  v. 
Insurance  Co.,  86  N.  Y.  423.  The  plaintiff,  however,  seeks  to  avoid 
the  force  and  effect  of  the  limitations  and  conditions  of  the  contract, 
on  the  plea  that  he  never  read  the  policy,  and  did  not  know  of  the 
condition  in  question.  He  had  the  policy  in  his  possession  more  than 
six  weeks  bef(H%  the  fire;  and,  if  he  did  not  read  it,  it  was  his  own 
fault,  and  he  must  bear  the  consequences  of  his  negligence.  He  was 
a  man  of  affairs,  actually  engaged  in  business,  and,  so  far  as  appears, 
fully  able  to  comprehend  and  protect  his  own  interests.  There  was 
nothing  to  preclude  his  reading  it,  there  is  no  fact  alleged  or  shown, 
and  no  act  on  the  part  of  the  company,  which  coidd  tend  to  mislead 
or  induce  him  to  neglect  to  inform  himself  of  its  contents,  or  prevent 
him  from  reading  the  policy  as  soon  as  he  obtained  it.  He  is  pre- 
sumed to  know  its  contents.  Insurance  Ca  v.  Fletcher,  117  U.  S.  519, 
6  Sup.  Ct  837;  Byan  v.  Insurance  C!o.,  41  Conn.  172.  "In  determin- 
ing the  liability  in  this  case,  it  is  immaterial  whether  the  plaintiff 
read  the  policy  or  not,  or  that  he  had  no  actual  knowledge  of  the  condi- 
tions. *  •  •  The  conditions  and  limitations  were  a  part  of  the 
contract,  and  he  was  bound  to  take  notice  of  them,  and  is  not  ex- 
cused upon  the  plea  that  he  omitted  to  acquaint  himself  with  the  pro- 
visions of  the  policy."  Quinlan  v.  Insurance  Co.,  133  N.  Y.  364,  305, 
31  N.  E.  31,  33.  "When  there  is  no  application,  the  insured  is  bound 
by  the  conditions  of  the  policy  which  he  accepts  and  holds  without  ob- 
jection. That  he  never  read  it  is  not  the  fault  of  the  insurer."  1 
May,  Ins.  §  10.  The  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  awts  to  abide  the  event 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
abide  the  event     All  concur. 
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(1»  App.  DiT.  22a)  

KRATZBNSTBIN  T.  LESOMAN, 

(Supreme  Oonrt,  Appellate  Dlrlston,  First  Department   June  18,  189T.) 

Attacbiibht— Profkbtt  Subject — In8<7bancb  Policy. 

A  life  Insiuunce  policy  which  has  not  matnred,  and  on  which  premiums 
an  (tm  to  be  paid,  but  which  has  a  surrender  valne.  Is  not  an  Instrument 
for  the  payment  of  money,  within  the  meaning  of  subdlvlBion  2  of  section 
649  of  the  Code  of  OtU  Procedure,  such  that  a  leyy  must  be  made  thereon 
under  a  warrant  of  attachment  by  taking  the  same  Into  the  sheriff's  actual 
custody;  but  a  levy  may  be  made  thereon  by  serving  a  copy  of  the  warrant 
and  a  notice  showing  the  property  attached,  as  provided  in  subdivision  3. 

Ingraham  and  Patterson,  33.,  dissenting  on  the  ground  that  there  Is  no  cause 
of  action  against  the  insurance  company,  and  that  a  policy  belonging  to  a 
nonresident  is  not  a  contract  found  within  the  county. 

Appeal  from  appellate  term. 

Action  by  Herman  Kratzenstein  against  Charles  Lehman,  im- 
pleaded, etc.  From  an  order  of  the  appellate  term  (44  N.  Y.  Supp.  369) 
reyersing  an  order  denying  a  motion  to  enjoin  a  sale  on  execution, 
plaintiff  appeals.     AfSrmed. 

Argued  before  BUMSEY,  PATTEBfiON,  O'BBIEN,  INGBAHAM, 
and  PABKEB,  JJ. 

Moses  Weiman,  for  appellant. 
Abraham  Qmber,  for  respondent. 

BUMSEY,  J.  The  flerious  question  presented  in  this  case  19 
whether  the  levy  made  by  the  sheriff  by  virtue  of  the  warrant  of  at- 
tachment was  safHdent  to  give  him  the  custody  of  the  property 
levied  upon,  and  thereby  give  the  court  jurisdiction  to  enter  judgment 
in  the  action.  The  property  levied  upon  was  the  interest  of  the  de- 
fendant Lehman  in  a  policy  of  insurance  upon  his  own  life  issued  by 
the  Manhattan  Intmrance  Company,  which  was  not  yet  matured,  but 
upon  which  premioms  were  to  be  paid.  As  appears  by  the  papers,  the 
policy  was  an  agreement  on  the  part  of  the  company  to  pay  the  sum  of 
16,000  in  10  yefirs  to  Lehman,  if  he  should  then  be  alive,  or,  if  he 
Aoald  die  before  that  time,  to  pay  that  sum  to  his  personal  representa- 
tives. It  was  the  ordinary  insurance  policy,  and,  as  may  be  inferred 
from  the  papers,  premiums  were  still  payable  upon  it.  Section  88  of 
the  insurance  law  gave  a  surrender  value  to  it,  and  that  value  at  the 
time  ot  the  levy,  as  appears  by  the  affidavits,  was  |600.  The  levy  was 
made  by  serving  a  copy  of  the  warrant  of  attachment  and  notice 
showing  the  property  attached  upon  the  life  insurance  company  in  the 
manner  provided  by  subdivision  3  of  section  649  of  the  Code  of  Civil 
Procedore.  It  is  claimed  by  the  appellant  that  this  levy  was  not  suf- 
ficient, but  that  the  sheriff,  to  complete  the  levy,  should  have  taken 
the  property  into  his  actual  custody  as  required  by  subdivision  2  of  the 
section  last  referred  to.  The  correctness  of  this  contention  depends 
opon  the  answer  to  the  question  whether  an  unmatured  policy  of  life 
insarance  is  an  instrument  for  the  payment  of  money,  within  the 
meaning  of  this  subdivision.  The  words  of  the  law  are  that  a  levy 
nnder  a  warrant  of  attachment  must  be  made  upon  personal  property 
capable  of  manual  delivery,  including  a  bond,  a  promissory  note,  or 
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Other  instnunent  for  the  payment  of  money,  by  taking  the  same  into 
the  sherifE's  actual  custody.  The  meaning  of  this  term,  "an  instru- 
ment for  the  payment  of  money,"  is  the  thing  to  be  determined.  Some 
light  is  thrown  upon  tiiat  question  by  an  examination  of  section  648  of 
the  Code  of  Civil  Procedure,  which  prescribes  upon  what  property  an 
attachment  may  be  levied,  and  directs  that  it  may  be  levied  upon  a 
cause  of  action  arising  upon  a  contract,  "including  a  bond,  promis- 
sory note  or  other  instrument  for  the  payment  of  money  only,  negotiar 
ble  or  otherwise,  whether  past  due  or  yet  to  become  due,  executed  by 
a  foreign  or  domestic  government,  state,  county,  public  officer,  munici- 
pal or  other  corporation,  or  by  a  private  person,  either  within  or  with- 
out the  state,  which  belongs  to  the  defendant  and  is  found  within  the 
county."  In  this  case,  clearly,  the  words  "instrument  for  the  payment 
of  money  only"  refer  to  the  securities  which  are  described  thereafter. 
These  securities  are  such  as  are  made  primarily  for  the  payment  of 
money,  and  they  involve  in  every  case  a  promise  to  pay  a  sum  of  money 
stated  therein  to  the  person  who  is  entitled  by  the  terms  of  the  paper 
to  receive  it,  or  who  is  the  owner  of  it.  The  payment  of  the  sum  of 
money  is  the  primary  object  for  which  they  are  made.  While  they  do 
not  aJways  pass  by  delivery,  but  sometimes  require  an  indorsement 
to  transfer  a  complete  title,  yet  they  are  usually  paid  or  payable  only 
to  the  person  who  has  them  in  his  actual  possession;  and  the  posses- 
sion itself  is  ordinarily  required,  as  satisfactoi^  evidence  of  the  right 
to  receive  the  money  which  is  to  be  paid  by  their  terms.  While  they 
are,  in  a  technical  sense,  choses  in  action,  yet  practically  the  paper 
itself  is  property,  is  regarded  as  such,  and  is  dealt  with  like  oOuer 
tangible  personal  property.  These  instruments  are  primarily  those 
intended  to  be  included  within  the  term  "instrument  for  the  payment 
of  money."  It  is  not  necessary  to  say,  however,  that  otho:  instruments 
which  have  fw  their  primary  object  the  payment  of  a  sum  of  money 
by  one  person  to  another,  upon  a  past  consideration,  may  not  be  in- 
cluded within  the  meaning  of  the  term  "instrument  for  the  payment 
of  money,"  under  subdivision  2  of  section  649.  Whenever  it  shall  ap- 
pear that  the  primary  object  of  any  instrument  was  to  assure  to  any 
person  the  payment  of  a  certain  sum  of  money  upon  a  consideration 
that  is  no  longer  executory  as  to  him,  and  where  the  only  thing  to  be 
done  to  complete  the  contract  is  to  pay  the  money  for  which  the  paper 
was  primarily  made,  that,  we  think,  may  be  said  to  be  an  instrument 
for  the  payment  of  money,  under  the  jvovisions  of  this  subdivision. 
In  one  sense,  every  contract  upon  a  consideration  to  be  paid  may  be 
an  instrument  for  the  payment  of  money,  if  the  consideration  is  money 
to  be  paid  by  one  party  to  another.  Such  is  the  case  with  a  building 
contract  by  the  terms  of  which  the  consideration  is  to  be  paid  to  the 
builder,  or  of  a  contract  for  the  purchase  of  real  estate,  by  which  the 
purchase  price  is  to  be  paid  to  the  seller.  The  primary  object  of  such 
a  contract,  however,  is  not  the  payment  of  money,  but  the  transfer  o€ 
property,  or  to  procure  the  performance  of  a  service;  and  therefore 
those  contracts  cannot  be  regarded  as  instruments  for  the  payment  of 
money  within  the  meaning  of  the  Code. 

While  the  primary  object  of  a  policy  of  life  insurance  is  to  secure  the 
payment  of  a  sum  of  money  by  the  insurer  to  the  person  who  is  by  the 
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terms  of  the  contract  finally  to  be  entitled  to  receive  it,  and  to  that  ex- 
tent the  contract  does  not  resemble  those  which  have  just  been  men- 
tioned, yet  in  other  respects  it  is  not  unlike  them.  The  right  to  have 
the  amount  of  the  policy  paid  depends  npon  the  payment  of  the 
preminms  as  required  by  the  terms  of  the  paper.  The  duty  of  the  in- 
surer to  pay  the  face  of  the  policy  is  purely  contingent  upon  the  per- 
formance by  the  insured  of  the  ccmditions  assumed  by  him.  During 
the  whole  time,  therefore,  until  the  premiums  are  folly  paid,  and  while 
the  policy  is  unmatured,  it  is  purdy  executory  on  both  sides,  and  it 
differs  substantially  in  that  regard  from  contracts  of  the  nature  of 
those  mentioned  in  section  648  of  the  Ck)de,  which,  so  far  as  the  recipi- 
tnt  of  the  money  is  concerned,  are  fully  executed,  and  in  which  there  is 
nothing  to  be  done  to  complete  the  contract  except  to  pay  to  the 
person  entitled  to  receive  it  a  fixed  sum  of  money,  specified  in  the  con- 
tract itself.  The  distinction  between  the  two  kinds  of  contracts  is 
obvioiis,  and  we  think  in  that  distinction  lies  the  difference  between 
an  instrument  for  the  payment  ot  money,  such  as  is  included  in  the 
second  subdivision  of  the  secticm,  and  a  demand  constituting  simply 
a  choife  in  action,  included  in  the  third  subdivision.  Any  contract, 
whatever  may  be  its  object,  which  requires  on  the  part  of  the  person 
who  is  to  receive  the  money  some  act  which  he  must  do  to  entitle  him 
to  receive  it,  so  that,  so  far  as  he  is  concerned,  the  coittract  is  still 
executory,  cannot  be  said  to  be  an  instrument  for  the  payment  of 
money,  under  this  provision.  In  sevend  sections  of  the  Code  the 
phrase  or  its  equivalent  is  used,  and  some  of  these  sections  have  been 
the  subject  of  interpretation  by  the  courts.  For  instance,  section 
1778  provides  that  in  an  action  against  a  corporation  to  recover  dam- 
ages for  the  nonpayment  of  a  promissory  note,  or  other  evidence  of 
debt,  for  the  absolute  payment  of  money,  the  issues  presented  by  the 
pleadings  shall  not  be  tried  except  by  order  of  the  court  or  a  judge. 
In  an  action  brought  under  that  section,  it  has  been  held  that  a  policy 
d  life  insurance,  although  it  was  then  matured  and  become  payable, 
was  not  an  evidence  of  debt  for  the  absolute  paym^it  of  money  upon 
demand.  The  courts  say  there  is  a  distinction  between  an  instrument 
which  recognizes  on  its  face  the  existence  of  debt,  which  it  promises 
to  pay  absolutely  and  at  a  particular  tune,  and  one  which  acknowl- 
edges no  existing  debt,  but  agrees  that  in  certain  contingencies,  and 
upon  the  fulfillment  of  certain  conditions,  one  shall  arise  in  the  future. 
Tlie  distinction  is  taken  between  an  instrument  which  upon  its  face, 
and  by  itself,  is  an  evidence  of  debt  absolutely  payable,  and  one  in 
which  the  payment  of  the  debt  depends  upon  conditions  yet  to  be  per- 
formed by  the  person  who  is  to  receive  the  money  when  it  becomes  due. 
The  same  thing  was  held  in  the  case  of  McKee  v.  Insurance  Ck>.,  25 
Hon,  683,  in  which  it  was  said  that  a  policy  of  insurance  was  not  an 
evidence  of  debt,  but  it  was  a  conditional  contract.  While  these 
cases  are  not  precisely  in  point,  yet  they  show  the  distinction  which  is 
to  be  made  between  a  contract  where  the  payment  of  the  money  is 
the  only  thing  yet  to  be  performed,  and  one  by  which  the  person  who 
is  to  receive  the  money  is  still  bound  to  certain  conditions,  the  perform- 
ance of  which  must  be  had  before  his  right  to  receive  the  money  is 
complete.     The  connection  in  which  these  words  stand  in  the  section 
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ia  also  to  be  ooneidared.  The  aection,  by  its  terms,  applies  to  bond% 
notes,  and  other  inatnunents  for  the  payment  of  money;  and  it  should 
be  construed  as  including  within  these  other  instruments  tliat  very 
large  class  of  securities,  many  of  which  are  mentioned  in  section  648, 
but  all  of  which  are  alike  in  the  respect  that  they  provide  for  the  abso- 
lute payment  of  a  certain  sum  of  money  upon  a  past  consideration,  and 
are  regarded  themselves,  substantially,  as  property.  The  case  of 
Hankinson  v.  Page,  12  Giv.  Proc.  B.  279, 19  Abb.  N.  C.  274,  holds  that 
a  policy  of  life  insurance  which  has  become  mature  and  payable  by  tlie 
d^th  of  the  assured,  so  that  it  is  substantially  a  unilateral  contract, 
providing  simply  for  the  payment  absolutely  of  a  certain  sum  of  money, 
the  consideration  for  which  is  entirely  past,  is  within  this  subdivision. 
Between  a  contract  of  life  insurance  in  that  condition,  and  one  situated 
as  is  this  contract,  there  is  a  very  considerable  difference;  and, 
although  that  case  may  have  been  well  decided,  the  principles  laid 
down  tiiere  do  not  conflict  with  the  conclusions  reached  here,  which  are 
that  the  levy  in  this  case  was  a'suffident  one  to  give  the  court  juris- 
diction. 

We  have  also  considered  the  other  questions  raised  by  the  appellant, 
and  do  not  think  that  they  are  sufficient  to  warrant  a  reversal  of  the 
order.  For  these,  reasons  the  order  appealed  from  must  be  affirmed, 
with  costs. 

PARKER  and  O'BRIEN,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  I  cannot  concur  with  Mr.  Justice 
RUMSEY  in  his  opinion.  This  is  an  appeal  from  an  order  of  the 
appellate  term  which  affirmed  an  order  of  the  city  court  denying  a  mo- 
tion to  vacate  a  judgment  entered  in  favor  of  the  plaintiff  against  the 
defendant  on  the  ground  that  no  levy  had  been  made  under  the  at- 
tachment granted  in  the  action,  and  as  the  summons  was  served  by 
publication  the  plaintiff  was  not  entitled  to  enter  a  judgment  without 
proof  of  such  levy.  It  seems  to  have  been  conceded  in  the  court  be- 
low that  the  right  to  enter  a  judgment  depended  upon  the  proof  of  a 
levy  upon  some  property  of  the  defendant  appellant  under  the  attach- 
ment in  the  action.  The  defendant  appealing  is  a  ncmresident  of  this 
state,  residing  in  the  state  of  Louisiana;  and  the  only  property  that 
it  is  claimed  he  had  within  tliis  state  arose  from  the  fact  that  a  life 
insurance  company  doing  business  here  had  issued  to  such  defendant 
a  policy  of  life  insurance  by  which  he  would  in  the  future,  upon  the 
payment  of  the  premiums  provided  in  this  policy,  be  entitled  to  receive 
from  such  insurance  company  a  sum  of  money.  The  only  act  of  the 
sheriff  by  which  a  valid  levy  upon  this  policy  of  insurance  is  claimed 
was  the  service  of  a  notice  of  the  attachment  upon  the  insurance  com- 
pany. It  is  not  claimed  that  there  was  any  sum  of  money  due  by  the 
insurance  company  to  the  plaintiff  at  the  time  of  the  alleged  levy  or 
at  the  time  of  the  entry  of  the  judgment;  nor  does  it  appear  that  this 
defendant  would  ever  be  entitled  to  recover  any  sum  of  money  against 
this  insurance  company.  It  is  alleged  that  the  surrender  value  of  the 
policy  is  (500,  but  the  terms  of  the  policy  are  not  disclosed ;  nor  does 
it  appear  upon  what  this  allegation  of  the  plaintiff,  who  certainly  can 
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iMTe  BO  personal  knowledge  of  the  terms  or  conditions  of  the  policy, 
is  based.  The  property  upon  which  tlie  sheriff  can  levy  under  a  war- 
rant of  attachment  is  specified  in  sections  644  to  648  of  the  Code,  in- 
clusive. The  only  section  that  relates  to  this  species  of  property  is 
section  648,  which  provides  that: 

"The  attacbment  may  also  be  levied  upon  a  caoae  of  action  arising  upon  con- 
tract; Including  a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money  only,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  become  due, 
executed  by  a  foreign  or  domestic  government,  state,  county,  public  officer,  asso- 
tiatlon,  municipal  or  other  corporation,  or  by  a  private  person,  either  within  or 
without  the  state,  which  belongs  to  the  defendant,  and  Is  found  within  the 
eoonty." 

This  provision  thus  provides  for  a  levy  npon  a  cause  of  action  arising 
upon  a  contract  which  belongs  to  the  defendant,  and  is  found  within 
the  county.  It  seems  to  me  that  for  several  reasons  this  policy  of 
insurance  does  not  come  witliin  this  section.  In  the  first  place,  thare 
is  no  cause  of  action  that  at  present  exists  in  favor  of  this  defendant 
against  the  insiu'ance  company.  The  right  to  levy  is  upon  a  cause  of 
action  arising  upon  a  contract,  not  upon  a  contract  executory  in  its 
nature,  under  which  no  liability  at  present  exists,  and  upon  which  a 
cause  of  action  may  never  arise;  and,  in  the  second  place,  by  the  ex- 
press provisions  of  the  section  a  cause  of  action  arising  upon  a  contract 
can  never  be  levied  upon  unless  the  contract  is  found  within  the 
coanty.  The  language  as  to  this  condition,  "and  is  found  within  the 
county,"  is  somewhat  peculiar.  Whether  it  relates  to  the  cause  of 
action,  or  the  contract  upon  which  the  cause  of  action  is  based,  is  some- 
what uncertain ;  but,  from  the  nature  of  the  property  that  is  spoken  of, 
it  must,  I  think,  be  held  that  the  words  used  apply  to  the  contract,  and 
Bot  to  tile  cause  of  action.  The  cause  of  action  itself  is  an  intangible 
thing,  which  cannot  be  said  to  be  found  anywhere.  A  contract  up- 
on which  the  cause  of  action  depends  is  something  tangible,  and  upon 
which  a  levy  can  be  made.  The  Code  does  not  say  that  a  levy  can  be 
•  made  upon  a  cause  of  action  where  the  debtor  can  be  found  within  the 
county,  but  a  levy  can  be  made  upon  a  cause  of  action  arising  upon 
a  contract  when  it  can  be  found  within  the  county;  clearly  indicating, 
I  think,  a  limitation  to  this  right  to  levy  under  a  warrant  of  attach- 
ment, under  such  circumstances,  to  a  case  in  which  the  contract  itself 
upon  which  the  cause  of  action  is  based  can  be  taken  possession  of  by 
the  sheriff,  and  thus  the  levy  made  effectual.  That  this  was  the  inten- 
tion of  the  legislature  seems  to  me  to  follow  from  section  649  of  the 
Code,  which  provides  how  a  levy  under  a  warrant  of  attachment  may 
be  made.  By  subdivision  2  of  that  section  it  is  provided  that  a  levy 
may  be  made  upon  personal  property  capable  of  manual  delivery,  in- 
cluding a  bond,  a  promissory  note,  or  other  instrument  for  the  payment 
of  money,  by  taking  the  same  into  the  sheriff's  actual  custody;  and  by 
sabdivudon  3  it  is  provided  that  a  levy  may  be  made  upon  other  person- 
al iffoperty  by  leaving  a  certified  copy  of  the  warrant,  and  a  notice 
showing  the  property  attached,  with  the  person  holding  the  same;  or, 
if  it  consists  of  a  demand  other  than  as  specified  in  the  last  subdivision, 
with  the  person  against  whom  it  exists.  Now,  this  claim  does  not 
come  within  either  of  those  subdivisions,  unless  it  may  be  included 
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within  the  second,  which  includes  "a  bond,  promissory  note,  or  other 
instrument  for  the  payment  of  money."  In  tiat  case  the  levy  was  not 
complete,  because  the  sheriff  did  not  take  the  instrument  into  his  actual 
custody.  The  claim  against  the  insurance  company  was  not  a  de- 
mand other  than  as  specified  in  subdivision  2  of  the  secticm,  so  as  to 
bring  it  within  the  provisions  of  subdivision  3,  because  it  is  conceded 
that  no  present  demand  against  this  insurance  company  exists,  'niere 
is  simply  an  executory  contract,  by  wUch,  in  the  future,  the  defendant 
may  become  entitled  to  a  sum  of  money  from  the  insurance  company, 
but  which  depends  upon  the  compliance  by  the  plaintiff  with  the  terms 
of  the  policy,  the  right  to  enforce  which  will  remain  with  the  defend- 
ant ;  and  the  service  of  this  attachment  would  not  be  a  bar  to  an 
action  by  the  defendant  in  another  jurisdiction  to  recover  the  amount 
due  upon  the  policy  in  the  event  of  any  liability  subsequently  accruing. 
I  think  the  order  appealed  from  should  be  reversed,  and  the  motion  to 
racate  the  judgment  granted. 

PATTEBSON,  J.,  concnrs. 

a9  App.  DlT.  286.) 

OBIBBL  T.  RLWBLL. 

(Sapreme  Court,  Appellate  DlTlalon,  First  Department   June  18,  1897.) 

1.  NKOLieBHCE— What  Conbtitutbs— Ikjdbt  to  Minob. 

In  an  action  to  recover  damages  for  personal  Injnries,  It  appeared  that  the 
defendant's  servants,  In  charge  of  a  brig  moored  at  a  pier,  In  the  couse  of 
having  her  hanled  out  by  a  tug,  caused  her  head,  with  a  heavy  anchor  hang- 
ing loose  from  the  cathead,  to  swing  In  and  over  the  pier,  and,  while  the 
brig  was  moving  along  the  pier  with  the  anchor  swinging  over  It,  called  on 
the  plaintiff,  a  boy  of  11,  who  was  playing  on  the  pier,  to  keep  cast  off  one 
of  the  lines  by  which  the  brig  was  moored,  while  doing  which  he  was  struck 
by  the  anchor,  and  Injured.  Held,  that  these  facts  were  sufficient  to  author- 
ize the  jury  to  find  negllgenoe  on  the  defendant's  part 

%.   COKTHIBCTORT  NBOLtOENtlB. 

It  was  error  to  determine,  as  matter  of  law,  that  the  plaintiff,  a  boy  of  11, 
inexperienced  in  similar  places,  and  called  upon  suddenly,  without  warning 
of  danger,  to  assist  In  casting  off  the  rope,  was  guilty  of  contributory  negli- 
gence in  doing  so,  though,  by  looking  behind  him,  he  might  have  seen  the 
approach  of  danger. 
&  Fbi.low  Skiivamts— Who  Arb. 

One  who,  at  the  request  of  the  servants  of  another,  voluntarily  goes  to  their 
assistance  in  theh:  work,  without  other  relation  with  the  master,  and  witboot 
expectation  of  pay,  does  not  become  their  fellow  servant 

Appeal  from  trial  term. 

Action  by  Conrad  Qeibel  against  James  W.  Elwdl.  From  a  judg- 
ment dismissing  complaint,  and  from  an  order  denying  motion  for  a 
new  trial,  plaintiff  appeals.     Reversed. 

The  action  is  brought  to  recover  damages  for  the  loss  of  the  plaintiff's  right 
arm,  by  reason,  as  alleged,  of  the  negligence  and  carelessness  of  the  defendant 
on  the  21st  day  of  April,  1884.  It  appears  from  the  testimony  on  the  part  of 
the  plaintiff  tliat  the  manner  in  which  ttls  injuries  were  received  was  as  fol- 
lows: On  the  day  mentioned,  the  plaintiff,  at  the  time  11  years  old,  and  a  num- 
ber of  other  boys,  were  playing  on  the  pier  at  the  foot  of  Ejast  Fifth  street 
New  Tork  City,  on  the  north  side  of  which  the  brig  Keystone,  owned  by  the 
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deCmdant,  vaa  lying  moored.  Tbe  pier  had  8  q)iles  along  Its  north  side,  60 
feet  apart,  the  eastern  or  outer  spile  being  about  3  feet  from  the  end  of  tbe 
pier;  and  there  were  lamp  posts  on  the  pier  100  feet  apart.  The  brig  was  lying 
bow  In,  so  that  her  port  side  was  next  to  the  pier,  and  her  steni  was  12  or  19 
teet  Inside  the  end  of  the  dock.  From  her  port  cathead  an  anchor  weighing 
■boat  1.200  pounds  was  hanging  by  3  or  4  feet  of  chain.  The  vessel  was  Droad 
In  the  lx>w,  and  her  catheads  extended  out,  so  tliat  the  anchor  stock  was  hang- 
ing over  the  dock  2  or  3  feet.  The  plalntUT  had  never  been  on  any  other  pier, 
and  not  very  often  upon  that  one.  He  had  never  done  any  work  upon  docks 
or  vessels,  and  did  not  oliserre  how  the  anchor  was  hanging.  The  brig  was 
futened  with  a  bow  line  leading  to  tbe  fifth  spile  on  the  pier,  a  breast  line  with 
the  bight  aronnd  the  fourth  spile,  and  a  stem  line  to  the  outer  spile.  Besides 
these,  she  Iiad  out  spring  lines.  The  bow  and  stem  lines  were  nine-Inch  hawsers. 
A  tugboat  came  to  move  the  brig  to  the  south  side  of  the  pier  at  Sixth  street, 
and  took  a  Une  from  the  starboard-  quarter.  There  were  on  the  brig  the  captain, 
the  acting  mate,  and  another  man.  The  mooring  lines  of  the  vessel  were  singled 
out  to  some  extent,  and  the  mate,  who  was  forward,  called  to  the  boya  playing 
on  the  dock  to  cast  off  the  bow  line  from  the  fifth  spile.  A  man  who  was  in  a 
shanty  on  the  dock  heard  this  request  of  the  mate,  came  out,  and  reproved  him 
for  maUng  It,  and  drove  the  boys  away,  telling  them  they  would  get  hurt  there. 
The  mam  cast  off  tbe  bow  line,  and  one  of  the  boys  tbrew  off  the  breast  line. 
The  boya  then  went  to  play  about  a  pQe  of  lumber  on  the  south  side  of  the 
dock.  After  the  bow  and  breast  lines  were  cast  off,  the  brig  began  to  move  out, 
and  the  mate  was  called  aft  by  the  captain.  The  flood  tide  was  running,  and 
tbe  vessel's  stem  swung  off  from  tbe  pier,  and  her  bow  swung  in  so  that  her 
bead  rigging  was  over  the  pier.  The  mate  called  or  beckoned  to  the  boys  again 
to  cast  off  f^m  the  outer  spile  the  stem  Une,  which  he  was  paying  out  as  the 
vessel  moved  out  of  the  dock.  A  number  of  the  boys,  the  plaintiff  among  them, 
responded,  and,  after  lifting  the  bight  of  a  line  off  a  cleat  on  the  dock  next 
west  of  the  east  spile,  began  to  lift  the  ntne-hnch  hawser  off  the  spile.  The 
top  of  the  spile  was  higher  tl:an  the  plaintiff's  head,  so  that,  to  get  the  hawser 
off,  he  had  to  extend  his  urns  upward.  As  he  was  so  engaged,  he  was  facing 
the  river,  and  his  back  wna  towards  the  bow  of,  the  vessel.  After  the  vessel 
beffan  to  move,  with  her  bow  In  over  the  pier,  the  anchor  stock  struck  a  lamp 
poet,  twisted  the  top  of  It  off,  and  bent  down  the  other  part,  and  then,  swinging 
by  Its  three  or  four  feet  of  chain,  with  the  rapid  movement  of  the  vessel,  raked 
ak>ng.  its  flukes  digging  and  scratching  the  sides  of  the  pier,  until  the  stock  struck 
the  outer  spile,  just  at  the  moment  that  the  plaintiff,  with  the  assistance  of  some 
of  the  other  boys,  had  succeeded  in  lifting  the  hawser  off.  In  striking  the  spile, 
the  anchor  stock  crushed  the  plaintiff's  right  arm,  as  It  was  extended  upward, 
aaalnst  the  spile.  The  anchor  then  swung  clear,  and  the  vessel  went  out  Into  tbe 
river,  and  was  taken  in  to  the  Sixth  street  pier  by  the  tug.  The  bqy  was  taken 
to  the  hospital,  and  his  arm  amputated.  The  plaintiff  also  Introduced  the  testi- 
mony of  shipmasters,  tending  to  show  that  the  manner  of  towing  the  vessel 
out  of  the  dock,  by  casting  off  all  Unes  but  the  stem  line,  was  unusual  and  unsea- 
manllke.  and  that  the  anchor,  when  hanging  at  the  cathead,  should  liave  been 
stopped  up  short,  and  not  have  had  three  or  four  feet  of  chain  by  which  to  swing. 
At  the  close  of  the  plalntUTs  case,  on  motion  of  the  defendant's  counsel,  the 
ronrt  dl<!misf>ed  the  complaint,  to  which  ruling  the  plaintiff  excepted,  and  moved 
for  a  new  trial,  which  was  denied;  and,  from  the  Judgment  and  order  tfa.^re- 
npon  entered,  tbe  plaintiff  appeals. 

.\rgiied  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTEB- 
RON.  O'BRIEN,  and  INGRAHAM,  JJ. 

rhriatopher  Pine,  for  appellant 
R.  D.  Baiedict,  for  respondent 

O'BRIEN,  J.  The  learned  trial  judge  stated  that  he  woald  assame 
tliMt  there  was  negligence  in  the  management  of  the  brig  by  those  in 
durge  of  her  at  the  time  of  the  accident;  bat,  in  granting  the  motion 
to  diimaiBs  the  complaint,  he  concluded,  as  matter  of  law,  t^t  the  plain- 
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tiff  was  guilty  of  contribntory  negligence,  and  that  those  In  oharge  of 
the  brig  were  fellow  servants  of  the  plaintiff,  and  that  for  their  negli- 
gence, as  against  the  master,  he  could  not  recover.  In  determining 
whether  the  disposition  thus  made  was  correct,  the  plaintiff,  under  the 
well-settled  rule,  is  entitled  to  the  most  favorable  inferences  and  de* 
ductions  that  can  be  drawn  from  the  testimony  and  proofs.  Upon 
the  question  of  defendant's  liability,  there  was  suificient  evidence  to 
justify  the  inference  that,  through  his  servants,  he  had  created  a 
dangerous  situation  into  which  plaintiff  was  induced  to  enter.  With- 
out repeating  all  such  evidence,  it  clearly  appears  that  those  on  the 
brig  made  no  provision,  before  she  was  moved,  or  while  she  was  in  the 
act  of  moving,  to  have  any  one  upon  the  pier  who  could  release  the 
lines  or  hawsers;  and  that  the  manner  of  casting  off  the  hawsers  waa 
snch  that,  instead  of  the  brig  being  under  th'e  control  either  of  the 
men  on  board  of  her  or  the  tug,  which  was  engaged  in  pulling  her  oat 
from  the  pier,  and  up  stream,  her  stern  was  pulled  around,  permitting 
her  bow  to  swing  in  against  the  pier,  so  that  an  anchor  weighing 
about  1,200  pounds,  wliich  was  swaying  and  dangling  from  three  to 
four  feet  below  the  cathead,  and  reaching  over  the  pier,  hit  the  spilra, 
breaking  a  lamp  post,  and  scratching  the  dock,  and  taking  off  the  arm 
of  the  plaintiff,  while  he,  with  other  boys,  was  engaged,  at  the  request 
of  those  on  board  the  brig,  in  the  very  act  of  casting  off  the  stem  line. 
There  waa  evidence,  therefore,  from  which  the  jury  could  have  inferred 
that,  by  the  management  of  the  brig,  those  on  board  of  hes  had  created 
a  dangerous  situation,  whidi  was  perilous  to  all  upon  the  pier  who, 
without  notice  or  knowledge  of  such  danger,  might  be  reached  by  the 
anchor  and  the  rigging  pendent  about  the  bow  of  the  swinging  brig. 
It  was  for  the  jury  further  to  determine  whether  it  was  dangerous  for 
a  child  of  11  years  (which  was  the  age  of  the  plafaitifQ  to  undertake 
to  cast  off  from  a  spile  at  the  end  of  the  pier,  and  within  the  line  of 
movement  of  the  bow  and  swaying  anchor,  a  nine-inch  hawser,  whidi 
connected  the  stem  of  the  brig  to  the  pier.  If  such  was  dangerous 
work  for  the  plaintiff  to  engage  in,  it  was  evidence  from  which  negli- 
gence could  be  inferred  on  the  part  of  those  who  invited  or  induced  the 
plaintiff  to  enter  upon  the  danger,  without  warning,  and  rendered 
liable  for  the  injuries  sustained  by  the  child  those  responsible  for 
placing  him  in  such  position.  When  the  brig  commenced  to  swing 
stam  out,  with  the  bow  over  the  pier,  it  became  necessaiy  to  release 
the  stem  line;  and  thus  it  was  fairly  to  be  inferred  that  a  dangerous 
emergency  was  present,  requiring  the  assistance  of  some  one  on  the 
pier  to  extricate  the  brig  by  loosing  the  stem  line  from  the  spile.  It 
■Waa  in  such  an  emergency,  according  to  the  plaintiffs  testimony,  that 
he  was  requested  to  undertake  for  the  defendant,  and  for  the  protec- 
tion of  the  defendant's  property  in  the  emergency  thus  existing,  this 
dangerous  work. 

We  do  not  think  it  will  be  seriously  questioned  that  the  defendant 
was  liable  for  actions  of  the  three  employ^  in  charge  of  the  brig, 
who  were  at  the  time  managing  it  in  his  business  and  for  his  benefit 
Indeed,  the  emergency  made  the  act  of  the  mate,  or  of  the  person  who 
induced  the  plaintiff  and  the  other  boys  to  undertake  the  task,  the  act 
of  the  defendant.     Aa  there  was,  therefore,  evidence  from  which  the 
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jarj  might  infer  that  the  dangerous  gituation  created  by  the  manage- 
ment of  the  brig  wan  dne  to  the  defendant's  employes,  and  that  the 
piaintilf  was  invited  to  enter  npon  a  dangerous  work  in  an  emergency, 
without  warning  him  of  the  danger,  or  instructing  him  as  to  how  it 
could  be  avoided,  then,  for  injuries  received  while  engaged  in  such 
wwk,  the  defendant  might  be  held  liable,  unless  the  plaintiff  con- 
tributed by  his  own  negl^ence  to  the  accident  from  whidi  his  injuries 
flowed.  If  there  was  a  question  of  fact  as  to  whether  the  plaintifl 
was  or  was  not  guilty  of  contributory  negligence,  then  it  was  improper 
to  take  that  from  the  jury.  The  respondent,  however,  in  upholding 
the  ruling  made  by  the  trial  judge,  insists  that  the  plaintiff,  as  matter 
of  law,  was  guilty  of  conti-ibutory  nei^igence.  In  support  of  this 
contention,  he  urges  that  the  accident  happened  in  broad  daylight, 
and  that  the  position  of  the  vessel  and  her  anchor  was  open  and  appar- 
ent to  anybody  who  came  upon  the  wharf;  that  the  plaintiff  saw  her 
as  he  went  on  the  wharf,  and  he  was  old  enough  to  know  that  a  mov- 
ing anchor  would  hurt  him  if  it  struck  him,  and  that  he  must  keep  out 
ct  the  way;  and  that  when,  some  time  before  the  accident,  he  was 
called  upon  to  cast  off  the  brig's  bow  line,  he  was  told  by  a  man  on  the 
do<^  to  go  away,  that  he  would  get  hurt  there.  As  to  this  latter  testi- 
mony, Ote  plaintiff  denies  having  heard  such  warning;  but,  even  if 
he  did,  he  was  not  injured  at  that  time,  for,  as  the  testimony  shows, 
he,  with  the  other  boys,  went  to  another  part  of  the  pier,  and  was  there 
engi^ed  in  play;  and  it  was  some  time  afta*ward8  that,  the  dangerous 
emergency  to  which  we  have  alluded  having  arisen,  being  suddenly 
called  upon,  he  undertook  to  comply  with  the  request  of  the  mate  or 
those  on  board  the  brig  to  throw  off  the  stem  lin&  There  is  nothing 
to  show  that  the  plaintiff  knew  there  was  any  danger  in  complying 
with  the  request ;  but  the  testimony  is  that  he  had  never  before  done 
such  work;  that  he  had  not  observed  the  position  of  the  anchor;  and 
that  he  had  never  before  been  on  any  pier  or  dock,  except  this  one  on 
which  he  was  hart,  and  only  a  few  times  on  that.  We  have,  more- 
over, the  evidence  that  scarcely  any  time  elapsed  between  the  request 
to  remove  the  stem  line  and  the  crushing  of  the  plaintiff's  arm;  that 
he  did  not  see  the  anchor  until  it  struck  him;  and  that  in  running  to 
the  spile  at  the  east  end  of  the  pier,  and  in  casting  off  the  stern  line 
therefrom,  his  bade  was  necessarily  towards  the  bow  of  the  brig  and 
the  anchor.  Having  no  knowledge,  therefore,  about  the  movements 
of  vessels,  as  to  their  proper  or  improper  handling,  or  as  to  whether 
the  casting  off  of  a  line  was  right  or  wrong,  or  whether  it  was  danger- 
ous, these  should  not  all,  as  matters  of  law,  be  determined  against  the 
plaintiff,  who,  so  far  as  his  testimony  shows,  without  any  notice  or 
warning  of  danger  or  risk,  ran  on  being  requested  to  remove  a  line,  in 
the  act  of  removing  which  he  received  his  injuries.  Nor  do  we  think 
there  is  any  force  in  the  suggestion  that  he  should  have  looked,  and, 
if  he  had,  tJiat  he  would  have  seen  the  anchor  was  coming  along  over 
the  pier,  because,  according  to  one  of  the  witnesses,  there  was  but  the 
briefest  space  of  time  between  the  call  to  remove  the  hawser,  which 
was  responded  to  by  the  plaintiff  and  the  other  boys,  and  the  time 
when  the  anchor  struck  the  spile,  and  crushed  the  plaintiff's  arm.  As 
expressed  by  the  witness,  tli^  anchor  came  against  the  spile  with  a 
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rapidity  like  '^he  click  of  a  watch."  We  think,  therefore,  tiiat  the 
question  of  the  plaintiff's  ctuitribatoiy  negligence  was  one  of  fact,  and 
dionld  not  have  been  determined  as  a  matter  of  law,  becanse  he  was 
entitled  to  the  benefit  of  the  mle,  which  is  sustained  by  many  cases, 
that  ''if  the  plaintiff  is  saddenly  put  into  peril,  without  having  sniB- 
cient  time  to  consider  all  the  circumstances,  he  is  ezcnsable  for  omit- 
ting some  precautions  or  making  an  unwise  choice  under  this  distract- 
ing influence,  although,  if  his  mind  had  been  clear,  he  ought  to  have 
done  otherwise,  especially  if  his  peril  Is  caused  by  the  defendant's 
fault."  1  Shear.  &  B.  2feg.  §  89.  "A  party  who  places  another  in 
peril  cannot  complain  if  he  does  not  exercise  the  best  judgment  in 
extricating  himself  from  such  periL"  Voak  t.  Railway  Ck>.,  76  N.  T. 
323. 

We  also  regard  as  without  force  the  argument  that  any  negligence 
shown  as  against  the  master  of  the  Ixig  was  that  of  fellow  servants 
of  the  plaintiff,  and  that  the  complaint  was  rightly  diamissed  on  that 
ground,  because  we  can  think  of  no  legal  principle  that  can  be  invoked 
which  would  make  a  boy  like  this  plaintiff,  who  never  had  any  rela- 
tion with  the  master  or  his  employ^  beyond  going  to  their  assistance 
in  an  emergency,  a  fellow  servant  of  those  who  created  the  emergency. 
There  certainly  waa  no  express  hiring,  and  the  mere  gratuitous  ren- 
dering of  such  a  service  did  not  impliedly  create,  as  between  the  plain- 
tiff and  those  on  the  brig,  the  relation  of  fellow  servants.  As  we  think 
it  was  error,  therefore,  for  the  learned  trial  judge  to  so  hold,  and  to  de- 
termine, as  matter  of  law,  that  the  plaintiff  was  guilty  of  contribiitoty 
negligence,  it  follows  that  there  should  be  a  new  trial. 

The  judgment  is  accordingly  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.     All  concur. 


(19  Ai>p.  Dlv.  18.) 

WBTX8  V.  MBTROPOIilTAN  LIFE  INS.  00. 

(Snpreme  Conrt,  Appellate  Division,  Fourth  Department   June  12,  1897.) 

1.  Lnrs  IireuBANOB— Pnoon  or  Obath— GoRRKonoir  ot  BaROBa. 

One  who  has  applied  (or  and  taken  out  a  policy  of  hisorance  on  the  life 
of  another  Is  not  estopped,  by  the  making  of  statements,  in  proofs  of  death 
under  such  policy.  Inconsistent  with  statements  made  la  the  appUcatton, 
(h>m  showing  that  such  statements  In  the  itroofS  of  death  were  Inadvertently 
made,  and  were  In  fact  not  tme. 

%  Bamb— Apflicatioh— Unauthorizbd  Statxmbhts. 

One  W.  applied,  through  an  agent,  to  the  M.  Life  Ins.  Co.,  for  a  policy  of 
Insurance  on  the  life  of  her  brother.  The  form  of  application  was  in  four 
parts,  one  of  which  was  to  be  signed  by  the  applicant,  one  by  the  Insured, 
and  the  others  t^  the  medical  examiner  or  agent  of  the  company.  W.  fur- 
nished the  hiformatlon  for  the  first  part  of  the  application,  signed  It,  and 
delivered  It  to  the  agent  of  the  company  to  procure  the  signature  of  the  In- 
sured to  the  second  part,  and  to  present  the  application  to  the  company. 
The  second  part  of  the  application  was  never  signed  by  the  insured,  but  was 
signed  hi  his  name  by  some  unauthorised  person,  and  contahied  false  state- 
ments. The  part  of  the  application  signed  by  W.  contained  an  agreement 
making  the  agreements  and  warranties  in  the  second  part  her  own,  as  if 
signed  by  her,  including  provisions  that  untrue  answers  should  render  the 
policy  void,  and  the  policy  subsequently  delivered  was  expressed  to  be  made 
Id  conaidentlon  of  all  the  statements  In  the  appUcation  as  wananties.   fieM 
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tliat,  notwlthitandlDg  cnch  atlpulatioiia  of  the  apidlcatlon  and  the  policy,  W. 
waja  not  bound  by  the  false  statements  made  by  some  other  than  fhe 
person  she  had  Intended  and  expected  to  execute  the  application,  and  the 
company,  havhig,  by  the  Issue  of  the  policy,  Impliedly  assured  W.  that  the 
application  had  been  signed  by  the  person  whose  slgnatore  Ita  agent  under- 
took to  procure,  was  bound  by  the  policy,  and  liable,  upon  the  death  of  the 
loBured,  for  the  amount  of  it. 
Oreen  and  FoUett,  JJ.,  dissenting. 

Appeal  from  trial  term,  Oswego  county. 

Action  by  Mary  Wells  against  the  Metropolitan  Life  Insurance 
Company.  Judgment  for  plaintifF.  From  an  order  denying  a  motion 
for  new  trial  on  the  minutes,  defendant  appeals.     Affirmed. 

Argued  before  HAEDIN,  P.  J.,  and  FOIJLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

William  8.  Jenney,  for  appellant. 
D.  P.  Morehouse,  for  respondent. 

ADAMS,  J.  This  action  was  brought  upon  a  pdioy  of  life  insur- 
ance for  f360  issued  upon  the  27th  day  of  November,  1893,  by  the  de- 
fendant to  the  plaintiff  upon  the  life  of  her  brother,  one  Martin  Ma- 
haney,  who  died  upon  the  22d  day  of  May,  1895.  Shortly  after  the 
death  of  the  brother,  two  agents  of  the  defendant,  one  of  whom  was 
its  asBistant  superintendent,  called  upon  the  plaintiff,  and  prepared 
the  proper  proofs  of  death,  which  were  duly  signed  by  the  plaintiff  and 
delivered  by  her  to  the  agents,  who  immediately  forwarded  the  same 
to  the  compacy.  After  waiting  a  reasonable  length  of  time  for  the 
defendant  to  pay  the  plaintiff's  claim,  this  action  waa  commenced. 
The  defendant  interposed  an  answer  to  the  complaint,  in  which  it 
averred  that  it  was  relieved  from  all  liability  upon  the  policy  in  suit 
by  reason  of  the  breach  of  certain  conditions  and  warranties  which  it, 
as  well  as  the  written  application  upon  which  it  was  issued,  con- 
tained.    The  policy  in  question  recites  that  the  defendant — 

"In  oonslderatlon  of  the  printed  and  -written  application  for  this  policy,  and  of  the 
statementa  therein  contained,  all  of  which  are  hereby  made  warranties,  and  are 
Itereby  made  part  of  this  contract,  and  of  the  payment  to  the  company  on  or 
b^ore  the  date  hereof  of  the  premium  mentioned  in  the  schedule  below,  and 
of  a  like  weekly  premium  to  be  paid  on  or  before  each  Monday  dnring  the  con- 
tinuance of  this  policy,  doth  hereby  agree,  subject  to  the  conditions  set  forth  on 
the  revene  aide  hereof,  each  and  all  of  which  are  hereby  made  a  part  of  tlila 
contract,  and  are  accepted  by  the  assured,  as  part  thereof,  as  fully  as  If  herein 
recited,  to  pay  to  one  of  the  persons  described  in  condition  first,  upon  receipt 
of  proofs  of  the  death  of  the  insured,  made  in  the  manner,  to  the  extent,  and 
upon  the  blanks  required  by  condition  sixth,  and  upon  surrender  of  this  policy 
and  aU  the  receipt  booliB,  the  amount  of  money  stipiUated  in  said  schedule  under 
the  words  'Amount  of  Insurance':  provided,  however,  that  no  obligation  Is  as- 
sumed by  this  company  prior  to  the  date  hereof,  nor  unless  on  said  date  the  in- 
sured is  alive  and  in  sound  health." 

Among  the  conditions  set  forth  on  the  reverse  side  thereof  was  the 
following: 

"Second.  The  UaUlity  of  the  company  shall  cease  If  the  insured  shall  hereafter 
engage  in  military  or  naval  service  (except  the  mlUtla  when  not  in  active  service), 
or  be  connected  in  any  capacity  with  the  ale,  wine,  or  liquor  business,  unless  so 
vpocified  in  the  application  heretofore  referred  to,  or  unless  permission  signed 
l>y  the  president  or  secretary  be  Indorsed  on  this  policy.  •  •  •>> 
46  N.Y.S.— 6 

Digitized  by  V^OOQ  IC 


82  46  KBW  YORK  SUPPLEMENT  ^SlJp.  CU 

and  80  New  York  SUte  Reporter. 

And  it  is  alleged  that  there  was  a  breach  of  this  condition,  in  that 
the  insured,  Martin  Mahaney,  after  the  issuing  of  the  policy,  engaged 
in  the  business  of  selling  liquors,  without  the  written  permission  of 
the  president  or  secretary  of  the  company  indorsed  upon  the  policy. 
The  only  evidence  upon  which  the  defendant  bases  this  contention  is 
to  the  effect  that,  after  obtaining  this  insurance  upon  her  brother's 
life,  the  plaintiff  herself  did  engage  in  the  saloon  business,  and  that 
the  insured  took  his  meals  at  her  house,  and  occasionally  volunteered 
to  wait  on  a  customer  at  the  bar  when  the  plaintiff  was  not  present. 
He  was  not  the  regular  bartender;  neither  was  he  employed  by  the 
plaintiff  to  dispense  liquors  at  her  bar;  and  the  service  which  he  ren- 
dered her  was  purely  gratuitous,  and  only  occasional.  The  learned 
trial  justice  clearly  and  properly  stated  to  the  jury  what  constituted 
the  "business  of  selling  liquors,"  as  that  term  is  used  in  the  policy, 
and  permitted  the  jury  to  say,  as  a  matter  of  fact,  whether  thare  had 
been  any  violation  of  this  condition  on  the  part  of  the  insured.  We 
doubt  very  much  whether  the  evidence  upon  this  branch  of  the  case 
was  sufficient  to  raise  an  issue  of  fact,  but,  however  that  may  be,  the 
defendant  certainly  has  no  just  cause  for  complaint  at  the  disposition 
made  of  the  question  by  the  trial  court. 

It  appears  from  the  record  before  us  that  the  written  application 
upon  which  the  policy  in  suit  was  issued,  and  which  is  therein  made 
a  part  of  the  contract  of  insurance,  is  subdivided  into  four  different 
parts,  which  are  designated,  re8i>ectively.  A,  B,  C,  and  D.  Part  A, 
which  contains  certain  statements  and  representations  respecting  the 
person  upon  whose  life  the  insurance  is  sought,  is  required  to  be  signed 
by  the  applicant;  part  B  is  required  to  be  signed  by  the  insured;  and 
parts  C  and  D,  which  relate  to  the  physical  condition  of  the  insured, 
by  either  the  examining  physician  or  the  agent  of  the  defendant. 
When  the  plaintiff  decided  to  take  out  this  policy,  the  information  re- 
quired by  part  A  was  furnished  by  her,  and  was  written  into  the  ap- 
plication by  the  defendant's  agent,  one  D.  P.  Dowd,  who  testified  upon 
the  trial  that  it  was  signed  by  the  applicant  in  his  presence.  Among 
the  representations  and  warranties  in  the  application  thus  signed  was 
one  to  the  effect  that  the  subject  of  the  insurance  was  born  upon  the 
18th  day  of  October,  1872,  and  that  his  age  at  his  next  birthday  would 
be  22  years.  There  was  also  another  to  the  effect  that  the  life  of 
Martin  Mahaney  was  not  then  insured  in  any  other  company,  society, 
or  association.  It  is  now  insisted  by  the  defendant  that  each  of  these 
representations  was  false  in  a  material  particular,  and  that  in  conse- 
quence thereof  the  policy  became  null  and  void.  This  claim  of  falsity 
is  based  upon  certain  statements  contained  in  the  proofs  of  death 
signed  by  the  plaintiff  on  the  30th  day  of  May,  1895.  These  state- 
ments were,  first,  that  tlie  deceased  was  bom  in  June,  1871,  and  that 
the  deceased  had  another  policy  of  insurance,  of  |90,  in  the  Prudential 
Insurance  Company,  which  was  three  years  old.  These  statements 
certainly  were  inconsistent  with  those  contained  in  the  plaintiff's  ap- 
plication, and,  if  true,  they  prabably  constituted  a  breach  of  warranty 
which  avoided  the  policy.  The  plaintiff,  however,  was  not  estopped 
by  reason  of  having  made  these  statements  in  the  proofs  of  death  from 
:<iiowing  that  they  were  inadvertently  made,  and  that  as  a  matter  of 
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fact  they  were  not  trne.  McMaster  y.  Insurance  Co.,  65  27.  Y.  222; 
Mead  v.  Insorance  Co.,  13  App.  Div.  476,  43  N.  Y.  Supp.  334.  This 
ahe  was  permitted  to  do,  and  we  bave  no  hesitation  in  saying  tliat  the 
evidence,  as  a  whole,  satisfies  us  beyond  any  reasonable  doubt  that 
the  statement  respecting  additional  insurance  which  was  contained 
in  the  application  was  literally  true,  and  that  so  far  as  the  one  re- 
lating to  the  age  of  her  brother  is  concerned,  a  question  of  fact  was 
presented,  which  was  solved  by  the  jury  in  favor  of  the  plaintiff,  upon 
evidence  which  was  amply  sufficient  to  warrant  the  conclusion  reached. 
We  conclude,  therefore,  that  upon  both  of  these  questions  the  verdict 
of  the  jury  must,  in  the  circumstances  of  the  case,  be  regarded  as  con- 
elusive  upon  this  case. 

The  question  which  remains  for  our  consideration  is  a  somewhat 
novel  one,  or  perhaps  it  would  be  more  accurate  to  say  that  it  is  one 
which  arises  tiam  rather  peculiar  conditions,  and  it  is  apparently  one 
upon  which  the  defendant  bases  its  main  reliance  for  a  reversal  of  the 
jii^gment  and  order  appealed  from.  It  appears  that,  when  the  plain- 
tiff executed  part  A  of  the  application  for  the  insurance  upon  the  life 
of  her  brother,  the  other  parts  of  the  printed  form  were  unexecuted, 
and  no  answers  had  been  furnished  to  any  of  the  questions  therein  con- 
tained. So  that,  when  signed  and  delivered  to  the  defendant's  agents, 
the  plaintiff  obviously  was  wholly  unaware  of  what  representations, 
warranties,  or  statements  the  application  would  ultimately  contain, 
whea  executed  by  her  brother  and  the  examining  physician.  Neyer- 
theless,  in  the  part  which  was  signed  by  her  there  appears  the  follow- 
ing agreement,  viz.: 

"I  benby  apply  for  the  above-described  policy,  and  hereby,  to  Induce  the 
company  to  issue  the  poUcy,  and  as  a  consideration  therefor,  malce  the  aKreeraent 
as  to  agency,  and  all  other  agreements  and  warranties  contained  on  the  other 
side  of  this  sheet,  part  thereof,  as  fuUy  as  if  I  had  signed  the  same." 

And  the  agreement  and  warranties  contained  on  the  other  side  of 
the  street,  which  are  thus  made  a  part  of  the  plaintiff's  application,  are 
to  the  effect  that  the  application  was  made,  prepared,  and  written  by 
the  applicant,  or  by  her  own  proper  agent,  and  that  the  company  is 
not  to  be  taken  to  be  responsible  for  its  preparation,  or  for  anything 
contained  therein  or  omitted  therefrom,  and,  furthermore,  that  the 
representations  and  answers  made  upon  either  side  of  the  application 
are  strictly  correct  and  wholly  true;  that  they  shall  form  the  basis  and 
become  a  part  of  the  contract  of  insurance;  that  any  untrue  answers 
shall  render  the  policy  issued  thereon  null  and  void;  and  that  the  in- 
sured should  be  governed  by  the  rules  and  regulations  of  the  defendant, 
as  they  existed  at  the  time  the  contract  was  entered  into,  or  as  they 
might  thereafter  be  amended  or  altered.  It  also  appears  that  at  the 
time  the  policy  was  delivered  to  the  plaintiff  she  was  furnished  with 
a  copy  of  the  defendant's  rules  and  regulations,  among  which  was  a 
rule  requiring  that  applications  for  insurance  must  be  personally 
signed  upon  tbeir  face  by  the  person  applying  for  the  insurance,  and 
on  the  back  by  the  life  proposed.  It  now  appears  that  at  some  time, 
but  precisely  when  is  involved  in  great  uncertainty,  part  B  of  the  ap- 
plication was  filled  out,  and  answers  to  the  various  questions  therein 
contained  were  writien  in;  and  it  purports  to  have  been  signed  by 
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Martin  Mahaney,  whose  life  was  instired.  Tbe  qneations  contained 
in  this  part  of  the  application  relate  to  the  age,  health,  and  physical 
condition  of  the  insured,  and  also  to  the  condition  of  health  of  certain 
of  his  relatives  who  were  living,  and  to  the  cause  of  death  of  Bach  as 
were  not  living.  It  seems  to  have  been  conceded  upon  the  trial  that 
some  of  the  answers  to  these  various  questions  were  untrue  in  fact, 
and  that  these  statements  would,  under  ordinary  circumstances,  con- 
stitate  a  breach  of  the  contract  of  insurance.  If,  therefore,  this  consti- 
tuted a  full  and  complete  statement  of  the  facts  of  the  case,  so  far  as 
this  particular  featm-e  of  it  is  concerned,  there  would,  of  course,  be 
little  or  no  difficulty  in  reaching  the  conclusion  that  the  policy  in  suit 
had  become  null  and  void  in  consequence  of  the  breach  of  warranty 
to  which  reference  has  just  been  made.  But  just  here  comes  in  the 
singular  feature  of  the  case  to  which  allusion  has  been  made,  which  is 
that  it  is  claimed  by  the  plaintiff  and  c<mceded  by  the  defendant  that 
Martin  Mahaney  never  signed,  oe  authorized  any  one  to  sign,  his  name 
to  that  part  of  tiie  application  which  purports  to  hare  beai  signed  by 
him.  So  that  we  have  this  somewhat  anomalous  condition  of  things: 
That  the  plaintiff  is  seeking  to  enforce  a  contract  of  insurance  which 
is  suppo8(Kl  to  be  founded,  to  some  extent,  at  least,  upon  a  written  ap- 
plication which  is  required  by  the  insurance  company  to  be  signed  by 
the  person  whose  life  is  insured,  and  which  she  insists  was  never 
signed  by  him;  while,  upon  the  other  hand,  the  defendant  is  seeking 
to  escape  liability  upon  its  contract  of  insm-ance  by  reason  of  false 
statements  contained  in  the  api^cation,  which  it  concedes  was  not 
signed  by  the  person  who  purports  to  have  signed  it.  The  case,  there- 
fore, so  far  as  this  particular  feature  of  it  is  concerned,  seems  to  re- 
solve itself  into  these  two  propositions:  Is  the  plaintiff  bound  by  the 
answers  to  the  questions  contained  in  part  B,  it  being  conceded  that 
the  signature  of  her  brother  thereto  is  not  genuine?  And  is  the  de- 
fendant liable  upon  the  policy  in  suit,  in  the  absence  of  an  application 
executed  in  due  form  by  the  i)erson  whose  life  is  insured? 

In  attempting  to  answer  the  first  query,  it  may  be  assumed  that  the 
statements  contained  in  part  B,  or  some  of  them,  are  false;  and  that, 
if  made  by  the  insured,  they  would  necessarily  vitiate  the  policy.  As 
has  been  shown,  the  plaintiff  had  stipulated,  as  an  inducement  for  the 
issuing  of  the  policy  by  the  defendant,  that  she  would  abide  by,  and 
become  responsible  for,  the  agreements  and  warranties  to  be  thoit>after 
made  in  part  B.  This  stipulation,  however,  it  is  but  fair  to  suppose, 
was  based  upon  the  assurance,  either  express  or  implied,  that  the  rep- 
resentations and  answers  should  be  made  and  signed  by  the  proper 
person.  In  other  words,  her  agi-eement  with  the  defendant,  to  all  in- 
tents and  purposes,  was  that  she  would  guaranty  the  truthfulness  of 
any  and  all  representations  which  her  brother  would  make  in  response 
to  the  inquiries  contained  in  part  B.  And,  when  the  defendant's 
agent  left  the  plaintiff  with  the  application  in  his  possession,  it  was 
for  the  avowed  purpose  of  procuring  this  information  from  the  only 
person  who  could  propa-ly  furnish  it.  The  plaintiff,  therefore,  when 
she  received  the  policy  and  accepted  its  terms  and  conditions,  had  the 
right  to  assume,  we  think,  that  it  had  been  issued  upon  the  genuine 
statements  and  signature  of  her  brother.     As  has  already  been  sug- 
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geated,  it  does  not  appear  who  signed  the  name  of  Martin  Mahaney 
to  part  B,  or  whether  it  was  signed  before  or  after  his  death,  and  this, 
perhaps,  is  of  little  consequence;  for,  wheneyer  and  by  whomsoever 
signed,  it  was,  so  far  as  the  record  discloses,  a  forgery,  of  which  the 
plaintifF  was  totally  ignorant,  and  for  which  it  would  be  a  travesty 
of  jostice  to  hold  her  responsible.  With  this  conclusion  reached,  it 
beoames  necessary  to  ccHisider  the  case  from  the  point  of  view  involved 
in  the  second  proposition  above  stated. 

It  is  claimed  on  the  part  of  the  defendant  that  inasmuch  as  the 
plaintiff  stipulated  to  be  governed  by  the  roles  and  regulations  of 
the  comiMuiy,  one  of  which  was  that  the  application  must  be  person- 
ally signed  "on  the  back  by  the  life  proposed,"  the  policy  issued  to  her 
could  have  no  validity  until  this  mle  was  compli^  with.  This  con- 
trition, which  is  presented  with  no  little  ingenuity,  fails  to  make 
the  same  impression  upon  our  minds  which  it  appears  to  have  made 
upon  the  mind  of  the  counsel  who  advances  it.  But,  whatever  force 
it  may  possess  as  an  abstract  proposition,  we  think  the  circumstances 
of  this  case  furnish  at  least  two  complete  answers  to  it.  In  the  first 
place,  the  rule  obviously  relates  to  a  detail  of  the  business,  and  was  de- 
signed for  the  convenience  of  the  defendant.  But,  however  that  may 
be,  it  is  certainly  one  the  observance  of  which  may  be  waived.  Will  v. 
Gable  Co.,  3  App.  Div.  22,  37  N.  Y.  Supp.  933.  And  if  the  defendant 
saw  fit  to  issue  its  policy  upon  a  fwgal  staton^it,  or  what  amounts 
to  the  same  thing,  without  any  statement  at  all,  we  do  not  see  how  it 
can  now  take  any  advantage  of  its  own  act,  by  claiming  that  its 
policy  is  thereby  invalidated.  Assuming,  however,  that  this  rule 
possesses  the  force  claimed  for  it  by  the  defendant,  it  seems  to  be  con- 
ceded that  it  was  not  brought  to  the  attention  of  the  plaintiff  until 
after  the  policy  had  been  ctelivered  to  her.  Such  delivery,  therefore, 
was,  in  onr  opinion,  equivalent  to  an  assurance  by  the  defendant  that 
all  the  preliminary  requirements  of  the  application  and  policy  had 
been  fully  complied  with. 

It  is  further  argued  in  support  of  the  defendant's  contention  that 
inasmuch  as  one  of  the  plaintiff's  stipulations  is  to  the  effect  that  the 
application  was  "made,  prepared,  and  written  by  the  applicant,  or  by 
her  own  proper  agent,"  she  is  bound  by  any  fraud  or  forgery  perpe- 
trated by  the  person  filling  out  any  portion  thereof,  even  if  that  per- 
son happens  to  be  the  agent  or  other  oflQcer  of  the  defendant ;  and  our 
attention  is  directed  to  a  recent  decision  in  the  First  department, 
which,  it  is  claimed,  is  an  authority  for  this  proposition.  Bernard  v. 
Association,  14  App.  Div.  142,  43  N.  Y.  Supp.  527.  This  case  holds 
that  an  insurance  company  may  properly  insert  a  provision  in  its  poli- 
cies similar  to  the  one  above  quoted,  in  orda  to  protect  it  against  the 
frauds  of  its  agents,  as  well  as  of  parties  applying  for  insurance,  and 
also  to  prevent  the  avoidance  of  a  breach  of  warranty  by  parol  evi- 
dence. It  does  not  require  a  very  astute  mind,  therefore,  to  discover 
that  it  is  of  very  little  practical  benefit  to  the  defendant,  in  the  circum- 
stances of  the  case  in  hand;  for  the  plaintiff  is  not  attempting  to  re- 
lieve herself  from  an  embarrassing  dilemma  by  claiming  that  her 
brother  had  furnished  to  the  defendant's  agent  true  answers  to  the 
qnestions  contained  in  the  application  which  he  was  required  to  sign. 
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but  that  the  agent,  Instead  of  writing  in  the  answers  given  him,  had 
inaeited  different  ones.  She  is  simply  insisting  that  what  purports  to 
be  the  signature  of  her  brother  to  liis  part  of  the  application  is  a 
forgery,  for  which  she  should  not  be  held  responsible.  That  Martin 
Mahaney  never  signed  his  name  to  the  application  is,  as  we  have  seen, 
not  only  conceded,  but  it  is  expressly  averred  in  the  defendant's  an- 
swer; and  that  it  was  placed  there  by  some  one  in  the  defendant's  em- 
ploy seems  to  be  fairly  inferable  from  the  evidence  before  us.  In  these 
circumstances,  to  hold  that  the  condition  in  the  defendant's  contract  of 
insurance  which  we  have  been  considering  will  protect  it  against  its 
own  fraud  would  require  an  extension  of  the  doctrine  of  the  Bernard 
Case  to  a  point  beyond  which  we  think  is  fairly  warranted.  The  case 
under  consido-ation,  in  our  opinion,  is  more  properly  one  requiring 
the  application  of  the  very  salutary  rule  that  where  a  general  agent 
of  an  insurance  company  delivers  a  policy,  and.  receives  the  premium 
thereon,  with  full  knowledge  that  some  stipulation  or  condition  upon 
which  depends  the  very  inception  of  the  contract  has  not  been  fulfilled, 
the  company  may  not  thereafter  be  permitted  to  defeat  the  contract 
by  assei'ting  a  breach  of  such  stipulation  or  condition.  Wood  v.  In- 
surance Co.,  149  N.  Y.  382,  44  N.  E.  80;  Bobbins  v.  Insurance  Co., 
149  N.  Y.  477,  44  N.  E.  159.  Our  conclusion  of  the  whole  matter, 
therefore,  is  that  the  case  was  properly  tried,  and  that  the  verdict  of 
the  jury  should  not  be  disturbed. 
Judgment  and  order  aflflrmed,  with  costs. 

HABDEN,  P.  J,,  and  WARD,  J.,  concur. 

GBEEX,  J.  I  dissent  from  the  conclusion  reached  by  a  majority 
of  the  court.  The  plaintiff  was  aware  of  the  conditions  imposed  by 
the  company  upon  an  applicant  for  insurance  upon  the  life  of  another. 
The  application  for  such  insurance  was  not  completed  until  the  execu- 
tion by  the  insured  of  the  agreements  and  warranties  to  be  by  him 
executed,  and  made  a  part  of  the  plaintiff's  application.  Although 
the  portion  of  the  application  signed  by  plaintiff  was  delivered  to  the 
agent  of  the  defendant  with  the  evident  intention  of  having  the  other 
portion  of  the  application  properly  executed,  yet  the  plaintiff,  under 
the  terms  of  her  agreement  with  the  defendant,  made  the  person  to 
whom  she  delivered  the  application  her  agent  for  that  purpose.  Tiie 
obligation  was  upon  her  to  see  that  the  statements  to  be  made  by  the 
insured  were  made  and  signed  by  him.  She  could  do  this  personally, 
or  through  her  agent.  She  chose  the  latter  method.  She  must  be 
bound  by  his  acts  of  omission  or  commission  in  the  transaction  of  the 
business  thus  delegated  to  him.  The  company  had  the  right  to  pro- 
tect itself  in  the  manner  in  which  it  did.  The  plaintiff  certainly  is 
presumed  to  know  the  conditions  imposed  npon  her  by  the  company, 
and  which  were  necessary  to  be  observed  by  her  as  a  condition  preced- 
ent to  a  liability  of  the  company  under  the  contract  to  be  executed. 
'Oiere  was  nothing  to  hinder  her  from  ascertaining  whether  or  not 
he  had  fulfilled  upon  his  part  the  requirements  necessary  to  a  valid 
contract  with  the  company.  By  her  negligence  she  made  it  possible 
for  a  fraud  to  be  committed  against  the  company.     Having  done 
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that,  she,  rather  than  the  insurance  company,  should  bear  the  conse- 
quence&  She  signed  an  instrument  which  referred  to  agreements  and 
warranties  which  were  to  be  made  and  inserted  in  other  portions  of 
the  document  signed  by  her,  and  delivered  the  same  to  her  agent,  with 
an  implied  authority  upon  his  part  to  have  the  instrument  completed. 
Having  done  that,  she  made  no  further  investigation  or  inquiry  respect- 
ing her  warranties  and  agreements  as  contained  in  the  completed  ap- 
plication, and  seeks  to  avoid  her  warranties  on  the  ground  that  the 
name  attached  to  the  statements  to  be  signed  by  the  person  whose 
life  is  insured  is  a  forgery.  It  is  not  claimed  that  the  company  had 
any  notification  that  the  application  was  not  complete,  or  that  it  was 
false,  or  that  the  name  attached  to  the  statement  purporting  to  be 
signed  by  the  one  whose  life  was  insured  was  a  forgery.  Suppose  the 
whole  application  had  been  a  forgery,  and  defendant  had  sent  plain- 
tiff a  policy,  which  she  accepted  and  paid  the  premiums  on ;  could  she 
have  repudiated  the  application  as  a  foi^ery,  and  recovered  on  the 
policy?  This  plaintiff  was  the  contracting  party,  and  by  forwarding 
this  application  or  proposal  was  bound  by  it.  This  was  her  side  of  the 
contract,  and,  if  she  is  not  to  be,  held  to  it,  there  was  no  proposal,  the 
minds  of  the  parties  never  met,  and  there  was  no  contract  of  insur- 
ance. Defendant  entered  into  the  contract  with  plaintiff  relying 
upon  her  covenants.  If  she  were  deceived  by  the  person  whom  she 
delegated  to  complete  her  part  of  the  transaction,  the  company  ought 
not  to  suffer,  because  it  was  possible  for  this  plaintiff,  by  the  exercise 
of  reasonable  care,  to  have  prevented  the  fraud  which  it  seems  was 
perpetrated.  The  obligation  rested  on  her,  and  no  omission  of  duty  is 
imputable  to  the  insurer.  If  this  company  cannot  in  this  case  avail 
itself  of  the  express  stipulations  of  the  contract,  there  is  no  conceiv- 
able case  where  such  conditions  can  be  availed  of,  and  it  may  as  well 
be  said  now  that  such  stipulations  and  covenants  have  no  binding 
force  and  effect.  The  judgment  and  order  should  be  reversed,  and 
the  complaint  dismissed. 

FOLLETT,  J.,  concurs. 


•  18  App.  Dlv.  363.) 

ROBERTSON  T.  OLOCKE  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.   .Tune  22.  1.S9T.) 

Attoriibyb — Duties— Pebformancb  or  AeREEXBKTS. 

The  owner  of  a  parcel  of  land,  mortgaged  to  one  W.,  applied  to  W.'s 
attorney  to  obtain  for  him  an  extension  of  the  mortgage,  and  agreed  to  pay 
blm  |15  for  so  doing.  The  attorney  afterwards  notified  the  mortgagor  that 
he  bad  the  agreement  of  extension,  and  requested  him  to  call  for  it,  and 
the  mortgagor  replied  tliat  he  would  do  so  before  a  certain  day.  He  did  not 
can  withhi  the  time  set,  but  did  go  shortly  after,  but  failed  to  find  the  at- 
torney. Immediately  after  this,  the  attorney  commenced  a  suit,  on  behalf 
<k  the  mortgagee,  to  foreclose  the  mortgage.  Upon  beUtg  called  on  by  the 
mortgagor  for  the  extension,  he  refused  to  deliver  it,  unless  paid  certain 
sums  in  addition  to  his  agreed  fee,  but  offered,  if  so  paid,  to  deliver  it,  and 
discontinue  the  forecloeure  suit.  HelO,  that  good  faith  on  the  iiart  of  the  at- 
torney, under  his  employment  by  the  mortgagor,  required  liim  to  deliver  the 
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extension,  on  payment  of  his  fee;  and  the  fact  that  the  instrument  of  exten- 
sion -was  of  no  validity  until  accepted  and  executed  by  the  mortgagor  was 
no  excuse  for  his  failure  to  do  so. 

Appeal  from  special  term,  Westchester  coanty. 

Application  of  James  G.  Bobertson  for  an  order  directing  G.  D.  W. 
Clocke  and  T.  Emory  Clocke  to  deliver  to  the  petitioner  an  extension 
of  a  mortgage  on  being  paid  their  fees  for  obtaining  it,  or,  on  default, 
to  be  pmiished  for  contempt.  From  an  order  granting  the  applica- 
tion, defendants  appeal.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Frank  L.  Young,  for  appellants. 
Arthur  M.  Johnson,  for  respondent. 

BRADLEY,  J.  The  applicant,  Robertson,  had  become  the  owner 
of  a  parcel  of  land  in  the  town  and  county  of  Westchester,  subject  to 
a  mortgage  of  $2,000,  belonging  to  Ellen  A  Wilkinson,  and  which 
became  due  July  14,  1894.  He,  by  his  wife,  paid  the  interest  on  it 
for  six  months,  and  up  to  January  14,  1897,  on  the  19th  day  of  that 
month;  and,  by  his  affidavit,  he  states  that  he  instructed  h&c  to  ob- 
tain an  extension  of  the  mortgage,  and  to  pay  the  appellants  for  it. 
Her  affidavit  is  that,  when  she  paid  the  interest,  she  employed  those 
attorneys  to  procure  an  extension  of  the  mortgage  for  the  period  of 
three  years,  and  that  T.  Emory  Clocke,  the  member  of  the  firm  with 
whom  the  arrangement  was  made,  promised  to  obtain  the  extension 
for  her  husband.  Afterwards  Robertson  received  from  the  firm  the 
letter  of  which  the  following  is  a  copy : 

"New  York  City,  March  1st,  1897. 

"To  Mr.  James  Q.  Robertson— Dear  Sir:  We  have  obtained  the  extension  for 
you  from  Mrs.  Wilkinson.  Kindly  call  Thursday,  If  possible;  if  not,  as  soon 
thereafter  as  may  be. 

"Yours,  respectfully,  Clocke  &  Clocke." 

'  This  was  answered  by  his  letter,  as  follows: 

"Wllllamsbridge,  N.  Y.,  March  6,  1897. 
"Q.  D.  W.  Clocke,  Esq.— Dear  Sir:  I  duly  received  your  letter  regarding  ex- 
tension of  mortgage.  I  shall  be  down  at  your  office  some  time  next  week.  I 
have  to  wait  to  get  in  some  money.  Times  has  been  dull  this  winter,  and  my 
bills  are  not  coming  in  for  last  season,  but  I  am  doing  my  best  to  get  something 
In  to  meet  this. 

"Yours,  respectfully,  J.  G.  Robertson." 

In  his  affidavit,  Robertson  says  that  on  March  17, 1897,  he  went  to 
the  office  of  the  appellants,  about  9  o'clock  in  the  forenoon,  found  it 
closed,  remained  tiiere  15  minutes,  and  that  no  one  came  tiere.  It 
appears  that  on  the  22d  day  of  that  month  summons  and  complaint 
in  an  action  to  foreclose  the  mortgage,  in  which  the  appellants  were 
attorneys  for  Mrs.  Wilkinson,  the  plaintiff  therein,  were  served  upon 
him  and  his  wife.  The  latter,  by  her  affidavit,  states  that,  after  and 
on  the  same  day  this  service  was  made,  she,  by  the  instructions  of  her 
husband,  went  to  the  office  of  those  attorneys,  asked  for  the  instru- 
ment of  extension  of  the  mortgage,  and  offered  to  pay  them  |15,  their 
fees,  for  it;  that  they  then  informed  her  that  their  fees  for  obtaining 
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it  were  flo;  that  they  had  the  extension  in  their  possession,  bat  that 
they  refused  to  deliver  it  to  her;  and  that  the  member  of  the  firm 
with  whom  she  had  this  interview  said  it  would  have  been  all  right, 
and  there  would  have  been  no  trouble,  if  her  husband  had  paid  him  the 
eighty-three  dollars  and  some  cents  which  G.  D.  W.  Clocke  had  paid 
out  in  settling  the  judgments  against  the  property,  that  he  was  taking 
his  present  course  for  revenge,  that  now  the  only  way  in  which  the 
matter  could  be  settled  would  be  for  her  husband  to  pay  the  $15  for  the 
extension,  this  bill  for  ?83,  the  costs  of  the  foreclosure  action,  less  the 
sum  of  |20.  As  the  result,  following  this,  of  an  interview  had  by 
Bobertson  with  his  attorney,  the  managing  clerk  of  the  latter  called 
upon  the  appellants  on  March  27th,  and  by  his  affidavit  he  says  that 
he  offered  them  the  f  15,  and  demanded  the  ertension,  which  was  re- 
fused, but  was  informed  that,  if  Bobertson  would  agree  to  pay  the  bill 
of  $83^,  the  |15,  and  |33.6o  of  the  costs  of  the  foreclosure  action, 
they  would  discontinue  the  action,  and  deliver  to  him  the  extension  of 
the  mortgage,  and  that  Mrs.  Wilkinson  was  their  client,  "trusted  them, 
and  would  do  whatever  they  said." 

Upon  those  facts,  treating  them  as  true,  good  faith  on  the  part  of  the 
appellants  required  them  to  deliver  the  instrument  to  Bobertson.  It 
thus  appears  that  they  were  employed  by  him  to  obtain  it,  and  that  he 
assumed  the  liability  to  pay  them  for  their  services  in  doing  so. 
While  it  is  true  that  the  instrument  was  executed  by  Mrs.  Wilkkison 
only,  and  that,  as  her  ex  parte  agreement  would  cot  be  effectual  in  law 
as  an  extension  for  want  of  consideration,  it  may  be  assumed  that 
Bobertson  was  ready  to  make  the  stipulation  mutual  by  also  executing 
it,  and  that  the  appellants  procured  it,  and  Mrs.  Wilkinson  executed 
it  on  her  part,  to  consummate  the  purpose  imported  by  its  terms,  and 
that,  acting  for  the  parties,  it  cannot,  with  credit  to  the  attorneys,  be 
supposed  that  they  would  have  failed  to  properly  advise  them  with 
that  view.  We  are  not  informed  what  were  the  precise  tei-ms  of  the 
instrument,  further  than  it  was  one  for  an  extension  for  three  years  of 
the  time  of  payment  of  the  principal  sum  of  the  mortgage;  but  wt 
think  that  an  instrument  of  that  nature,  executed  by  the  parties,  could 
contain  such  mutual  stipulations  as  to  render  it  effectual  as  one  ex- 
tending the  time  of  payment.  Olmstead  v.  Latimer,  9  App.  Div.  163, 
169,  41 N.  Y.  Bupp.  44,  This,  however,  did  not  concei-n  the  appellants, 
farther  than  pertained  to  their  professional  duty  advisory  to  the 
parties  on  the  subject  to  which  the  instrument  they  prepared  related. 
It  does  not  appear  that  they  expressed  to  Bobertson  the  view  tiiat  it 
was  not  legally  effectual,  or  gave  any  such  reason  for  their  refusal  to 
deliver  it  to  him.  But  the  appellants  do  not  permit  the  controversy 
to  rest  npon  the  affidavits  of  the  moving  party  in  the  matter,  and,  if 
the  facts  stated  in  the  affidavits  in  opposition  to  the  motion  had  been 
adopted  by  the  special  term,  it  would  not  have  been  granted.  The 
question  is  whether  the  court  is  concluded  by  any.controlliiig  facts 
established  in  opposition  to  the  motion.  By  their  affidavits,  Mrs. 
Wilkinson  and  the  appellants  state  that  she  had  given  them  general 
instractions  to  procure  agreements  of  extension  of  all  of  her  mortgages 
which  had  matured  {of  which  the  mortgage  in  question  was  one).  The 
i^pellant  to  whom  the  interest  was  paid  by  Mrs  Bobertson,  in  Janu- 
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ary,  1897,  states  in  his  afiSdavit  that  he  then  informed  her  of  such  in- 
■structions;  that  Mrs.  Bobertson  said  tliat  her  husband  would  accept 
the  condition,  and  execute  the  paper;  and  that,  pursuant  to  the  under- 
standing that  the  deponent  would  write  her  husband  when  Mrs. 
Wilkinson  signed  the  paper,  they  did  send  the  letter  of  date  March  1, 
and  received  from  him  that  of  March  5,  1897.  And  Mrs.  Wilkinson 
and  the  appellants  depose,  by  their  affldavits,  that  she,  having  exe- 
minted  in  duplicate  the  instrument  of  extension,  and  directed  the  ap- 
pellants to  procure  the  execution  of  it  by  Robertson,  was  afterwards 
informed  by  them  of  the  correspondence,  and  his  failure  to  call  and 
execute  it,  as  he  had  by  his  letter  indicated  he  would;  and  that  there- 
upon she  directed  them  to  cancel  her  signature  to  the  paper,  and  to 
■commence  an  action  to  foreclose  the  mortgage,  and  for  that  purpose 
the  complaint  was  verified  by  her.  The  intervention  by  Mrs.  Wilkin- 
son, resulting  in  the  commencement  of  the  action  to  foreclose  the 
mortgage,  is  established  by  the  fact  wiiich  clearly  appears,  that  she 
verified  the  complaint;  and  therefore  it  must  be  assumed  that  the 
action  was  commenced  by  her  direction  or  consent.  The  insti'iuneiit 
of  extension  had  not  then  been  executed  by  Bobertson,  nor  did  he  go 
to  the  oflQce  of  the  appellants  to  take  and  sign  it  witiiin  the  time  vvIirh 
he,  by  his  letter  of  March  5th,  suggested  he  would  do.  And  although 
it  may  be  that  the  extension  paper  executed  by  Mrs.  Wilkinson  had  no 
legal  force,  as  such,  at  the  time  the  action  was  commenced,  Bobertson 
was  entitled  to  it  on  payment  of  the  fees  of  the  lawyers  for  preparing 
and  obtaining  it,  if,  as  the  affidavits  on  his  part  tend  to  show,  it  was 
done  by  them  solely  upon  his  employment  and  for  him.  In  that  view, 
the  reason  which  Mrs.  Wilkinson  may  have  had  to  commence  the 
action  was  no  excuse  for  the  refusal  of  the  appellants  to  deliver  the 
instrument  to  Bobertson,  as  it  would  be  deemed  held  for  him,  and  not 
subject  to  her  control  or  direction,  although  the  appellants  may  have 
been  her  attorneys  and  counsel  for  such  purposes  as  she  should  require 
professional  services  and  advice.  The  statements  in  their  affidavits 
constitute  an  implied  denial  that  they  acted  as  Robertson's  attorneys 
or  upon  his  employment,  and  were  only  pursuing  the  instructions  of 
Mrs.  Wilkinson  in  what  they  did,  by  way  of  providing  for  such  exten- 
sion, and  are  in  conflict  with  the  import  of  the  statements  in  one 
of  the  affidavits  upon  which  the  motion  was  made.  Notwithstanding 
the  appellants  do  not  acquiesce  in  some  of  the  other  facts  stated  in  the 
moving  affidavits,  the  circumstances  indicate  a  purpose  on  their  part 
to  realize  from  Bobertson  what  they  were  not  fairly  entitled  to,  as  a 
condition  of  delivering  to  him  the  instrument  of  extension. 

We  are  not  disposed,  on  this  review,  to  disagree  with  the  conclusion 
of  the  special  term  upon  the  questions  of  fact  presented  for  considera- 
tion, as  the  motion  was  entertained  by  and  submitted  to  the  court 
without  objection,  for  determination  upon  the  merits.  Tyler  v.  Hil- 
dreth,  77  Hup,  580,  28  N.  Y.  Supp.  1042.  The  relation  between  the 
appellants  and  Bobertson,  in  respect  to  the  transaction  of  obtaining 
and  taking  the  instrument  of  extension,  may  be  treated  as  that  of  at- 
torneys and  client ;  and  therefore  the  conduct  of  the  former  properly 
became  the  subject  for  consideration  by  the  court  of  which  they  were 
officers;  and  the  punishment  to  which  they  might  be  subjected  for 
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refusal  to  obey  its  oi'der  ia  not  dependent  upon  the  provlBiona  of  sec- 
tion 2281  or  other  sections  of  the  Code  of  (Svil  Procedure.  "It  rests 
upon  the  relation  of  the  attorney  to  the  court  as  its  oflScer,  and  the 
general  control  always  exercised,  founded  upon  that  relation."    In  re 

H ,  87  N.  Y.  521. 

The  order  should  be  affirmed.     All  concur. 


<is  .\i)ii.  DlT.  427.) 

LOPEZ  et  aL  v.  CAMPBELL  et  aL 

(Supreme  Court,  Appellate  Dirislon,  Fourth  Department   June  12,  1S97.) 

1.  Fbaudoi.bkt  Judgmemts— Settimo  Aside  Injunction. 

An  attaching  creditor  may  maintain  an  action  to  set  aside  fraudulent  Judg- 
ments under  which  executions  have  been  levied,  before  the  Issue  of  his  at- 
tachment upon  the  property  on  which  the  attachment  Is  levied,  and  in  such 
action  the  sheriff  may  be  enjoined  from  paying  over  to  the  Judgment  credlt- 
<M8  the  proceeds  of  the  property  levied  on.  People  v.  Van  Buren,  136  N.  Y. 
260,  32  N.  E.  776,  followed. 

2.  Irsolvbncv — Preferekcks— Jddgments.  , 

Suffering  a  Judgment  to  be  taken  against  an  Insolvent  corporation,  or  one 
whose  insolvency  Is  Imminent  may  constitute  a  preference  unlawful  under 
section  48  of  the  stock  corporation  law. 

3.  Saxk — Settino  Aside — Distribution  of  Proceeds — 8at,e. 

Plaintiff,  an  attaching  creditor  of  the  C.  Co.,  brought  an  action  to  set  aside 
as  fraudulent  four  Judgments  against  that  company,  entered  before  the  issue 
of  his  attachment  and  under  which  property  had  been  seized  which  was  tn- 
suffldent  to  pay  Uie  flrst  two  Judgments.  The  first  two  Judgments  were  ad- 
judged void  as  against  plaintiff,  his  complaint  was  dismissal  as  against  the 
other  Judgment  creditors,  and  the  sheriff  was  directed  to  pay  plaintiff's 
claim  out  of  the  proceeds  of  the  property  levied  on.  Held,  that  the  adjudica- 
tion of  Invalidity  of  the  first  two  Judgments  as  against  plaintiff  did  not 
affect  their  validity  as  against  the  other  Judgment  creditors,  who  accordingly 
were  not  entitled  to  be  paid  before  plaintiff  out  at  the  proceeds  of  the  prop- 
erty. 

4.  Same— Action  to  Set  Aside — Parties. 

An  attaching  creditor  may  malntahi  an  action  to  set  aside  fraudulent  Judg- 
ments against  his  debtor,  and  receive  the  fruits  thereof,  without  Joining  other 
creditors. 

Appeal  from  trial  term,  Steuben  county. 

Action  by  C5alixto  Lopez  and  others  against  Frank  Campbell, 
Charles  H.  Eowe,  the  Manufacturers'  &  Traders'  Bank  of  Buffalo,  and 
the  Merchants'  &  Farmers'  Bank  of  Dansville.  The  complaint  was 
dismissed,  with  costs,  as  to  the  first  two  defendants,  and  plaintiff  re- 
covered as  against  the  last  two,  and  all  parties  appeal.  Beversed  in 
part. 

This  action  was  commenced  on  the  6th  day  of  December,  1884,  and  on  the 
3d  day  of  December,  1864,  plaintiffs  obtained  an  attachment  against  the  goods 
and  property  of  the  defendant  the  Cohocton  Valley  Cigar  Company,  LUnlted, 
for  1!2,712.47.  Subsequently,  and  on  the  14tb  day  of  February,  1885,  the  plain- 
tiffs recovered  a  Judgment  for  $2,780.60  in  the  action  in  which  theh-  attachment 
was  Issued.  The  Cohocton  Valley  Cigar  Company,  limited,  was  organized  In 
1887  to  manufacture  and  sell  cigars.  Its  authorized  capital  was  $15,000.  which 
was  increased  to  $40,000  In  1882,  although  it  does  not  appear  that  the  hicreaaed 
stock  was  actually  subscribed  or  issued  until  some  time  In  1898.  The  annual 
report  of  1863  shows  the  amount  of  the  capital  stock  then  issued  to  be  $15,000. 
The  report  filed  in  1884  shows  the  amount  of  the  capital  stock  actually  sub- 
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scribed  was  f31,700.  Prior  to  August,  1893,  LIghtoa,  a  customer  of  the  com- 
pany, failed,  owing  the  company  some  f20,000,  and  of  that  debt  only  some  |2,300 
was  subsequently  realized.  In  January,  1S94,  the  FaneuU  Hall  Oompany,  of 
Boston,  failed,  owing  the  company  between  $9,000  and  $10,000,  and  the  com- 
pany built  a  factory  which  cost  between  $7,000  and  $8,000,  which  they  lacuni- 
l«red  for  tUe  sum  of  $5,000.  The  company  became  largely  indebted,  and  gave 
notes  representing  such  Indebtedness,  which  were  Indorsed  by  Its  seyeral  di- 
rectors; and  It  appears  by  the  evidence  that  In  1894  they  conceived  the  idea  ot 
making  large  purcliases,  and  malting  sales  with  a  view  of  stimulating  cheir 
credit.  In  November,  1894,  the  company  was  Indebted  to  the  plalntifTs  In  about 
$6,000.  The  Lighton  claim  was  settled  at  10  cents  on  a  dollar,  the  company  re- 
ceiving $S,300  In  August,  1804,  and  after  that  event  the  creditors  seemed  to 
have  apprehended  the  Imminent  danger  of  the  company  falling,  and,  having 
learned  that  it  was  Insolvent,  began  to  press  for  the  payment  of  their  claims; 
and  at  about  that  period  the  directors  seemed  to  have  fully  appreciated  that  the 
company  was  Insolvent.  In  November,  1894,  Its  goods,  fixtures,  accounts,  and 
real  estate  were  of  the  nominal  value  of  alK>ut  $20,000,  exclusive  of  accounts 
against  Insolvent  debtors.  Its  total  Indebtedness  was  something  over  $66,000. 
The  company  made  several  transfers  with  a  view  of  llQUIilating  some  of  the 
Indebtedness  against  it  under  unusual  circumstances.  This  action  Is  hrouaht 
to  set  aside  several  judgments  mentioned  In  the  complaint,  to  wit:  November 
28,  1894,  Charles  H.  Rowe,  $416.92;  November  2»,  lb94,  M.  &  V.  Bank,  Dams- 
vllle,  $5,139.47;  November  28.  1894,  M.  &  T.  Banlc,  Buffalo,  $7,850.85;  No- 
vember SO,  1894,  M.  &  P.  Banlc,  DansvlUe,  $321.57;  November  80,  1S&4,  Franlt 
Campbell,  $6,713.88;  November  30,  1894,  Frank  Campbell,  $963.65;  December 
4,  1894,  Frank  Campbell,  $571.34.  On  the  same  days  on  which  the  Judgments 
were  rendered,  executions  were  Issued  to  the  sheriff,  who  made  a  levy  upou 
all  the  property  of  the  corporation,  and  advertised  the  same  to  be  sold  on 
the  6th  day  of  December,  1891.  The  plaintiffs'  action  in  which  tlie  attacluueut 
was  Issued  was  conuueuced  on  the  3d  of  Deceml>er,  1894,  and  on  tlie  4th  of 
December  the  attachm^it  was  levied  upon  the  property  theu  held  by  the  sheriff 
under  the  executions.  Thereupon  this  action  was  brought  to  set  aside  the 
Judgments  and  execution  liens,  and  an  injunction  was  obtained  restraining  the 
sheriff  from  paying  to  the  execution  creditors  the  proceeds  of  the  sale  until 
the  determination  of  this  action.  Some  of  the  proiieriy  was  replevied  from  the 
sheriff,  and  the  remainder  was  sold  under  the  executions  Decemljer  6,  1894,  for 
about  $5,000;  and  pursuant  to  an  order  of  ttie  coiu^  $3,500  of  the  JEU-oceeds  of 
the  sale  were  allowed  to  remain,  and  still  remain,  in  the  hands  of  the  sheriff  to 
abide  the  direction  in  this  action.  The  complaint  In  tills  case  alleges  that  all 
the  judgments  mentioned  therein  were  suffered  by  the  cigar  company  with  in- 
tent to  prefer  the  said  execution  creditors,  and  the  complaint  asks  that  the  judg- 
ments and  executions  be  declared  void.  Tlie  cigar  company  suffered  a  default, 
and  the  other  defendants  united  in  an  answer  asserting  the  validity  of  aQ  the 
judgments  and  execution  liens.  The  joint  answer  of  the  defendants  allies: 
'•That,  immediately  after  said  judgments  were  entered  as  afoiesaid,  executions 
thereon  against  the  property  of  the  judgment  debtor  were  duly  issued  to  the 
sheriff  of  the  county  of  Steuben,  who  immediately  seized  the  property  of  the 
Judgment  debtor  thereunder,  consisting  of  cigars,  toiiacco,  fixtures,  etc.,  and 
levied  thereon  under  said  executions,  and  that  the  said  sheriff  refuses  to  recog- 
nize the  lien  of  the  plaintiffs'  attaclunent,  except  as  subordinate  to  that  acquired 
under  the  judgments  and  executions  aforesaid."  Tlie  joint  an.<!\ver  was  veri- 
fied by  the  defendant  Frank  Campbell  alone.  On  the  2d  day  of  .Taniwry.  1896. 
the  trial  judge  filed  a  memorandum  of  decision  In  the  following  language: 
"That  plaintiff  is  entitled  to  Judgment  vacating  and  declaring  nnll  and  void,  as 
against  these  plaintiffs,  the  judgment  recovered  by  the  Manufacturers'  and  Timd- 
ers'  Bank  of  Buffalo  against  the  Cohocton  Valley  Cigar  Company,  Limited,  on 
the  28th  day  of  November,  1894,  and  the  judgment  in  favor  of  the  Merchantui' 
and  Farmers'  National  Bank  of  Dansville,  N.  Y.,  against  the  Oohocton  Valley 
Cigar  Company,  Limited,  for  $5,139.47,  entered  on  the  28th  day  of  November, 
1894,  and  the  judgment  In  favor  of  the  Merchants'  and  Farmers'  National  Bank 
of  Dansville,  N.  Y.,  against  the  Oohocton  Valley  Cigar  Company,  Limited,  for 
the  sum  of  $321.57,  and  the  executions  issued  thereon.  That  this  decision  is 
based  upon  the  ground  that  said  judgments,  and  each  of  them,  were  suffered 
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by  the  Cohocton  Talley  Cigar  Company,  Limited,  and  by  Its  oflkvrg  and  di- 
rectors, when  the  corporation  waa  Insolvent,  or  Its  Instdvenoy  imminent,  and 
with  the  Intent  of  giving  a  preference  to  said  Merchants'  and  Fanuersi'  National 
Bank  of  DansrlUe  and  said  Manufacturers'  and  Traders'  Bank  of  Buffalo  over 
the  other  creators  of  the  corporation.  That  plaintiff  Is  entitled  to  his  costs 
against  the  defendants  the  Merchants'  and  Farmers'  National  Bank  of  Dans- 
vllle,  and  Manufacturers'  and  Traders'  Bank  of  Buffalo,  and  the  Cohocton  Val- 
ley Cigar  Company,  Limited.  That  the  defendants  Frank  Campbell  and  Charles 
H.  Rowe  are  entlUed  to  judgment  dismissing  the  plaintiffs'  complaint  herein, 
■with  costs.  I>et  the  decree  provide  tlint  the  sheriff  may  pay  to  the  plaintiffs, 
from  the  fnnds  in  his  bands  realized  on  the  executions  In  favor  of  said  banks, 
so  mncb  as  may  be  necessary  to  satisfy  the  amount  of  their  clatan,  and  that 
the  amount  so  paid  be  deducted  i>ro  rata  from  the  sum  applicable  upon  tbe  exe- 
cution In  favor  of  said  two  banks."  Judgment  In  accordance  with  tliat  decision 
■was  entered,  and  exceptions  were  filed  to  the  decision  by  the  defendants  and  by 
the  plaintiffs,  so  far  as  it  directs  Judgment  dismlsshig  plaintiffs'  complatat  In 
favor  of  Campbell  and  Rowe.  On  the  2!ith  of  April,  1886,  the  plaintiffs  appeal 
"from  tl»at  part  of  the  judgment  entered  and  filed  in  the  alxive-entltled  action 
on  the  28th  day  of  March,  1S96,  in  favor  of  the  defendants  Frank  Campbdl 
and  Charles  H.  Rowe,  or  either  one  of  them,  dismissing  the  complaint  in  this 
action  as  to  them."  The  defendant  Frank  Campbell  appeals  "from  so  much  of 
the  decree  made  in  the  above-entitled  action,  dated  March  28,  1896,  and  filed 
and  entered  in  Steuben  county  clerk's  office  on  the  same  day,  as  directs  that 
out  of  the  moneys  In  the  sheriffs  hands  he,  the  said  sheriff,  pay  to  plaintiffs 
the  sum  of  $2,730.08,  with  interest  and  costs,  as  in  said  decree  stated."  On 
the  10th  of  April,  1806,  the  defendants  the  Merchants'  &  Farmers'  National 
Bank  of  Dansvllle  and  the  Manufacturers'  ft  Traders'  Bank  of  Buffalo,  N. 
T.,  aK>eal  "from  the  decree  rendered  In  the  above-entitled  action  dated  March 
28,  1896,  and  entered  in  Steuben  county  clerk's  oflSce  on  the  same  day,  and  from 
the  whole  of  said  decree."  "When  the  case  came  on  for  argument  the  last  above- 
named  defendants  filed  a  stipulation  with  the  clerk  to  the  effect  that  their 
appeal  be  dismissed,  and  an  order  will  be  allowed  dismissing  the  appeal,  with 
costs  to  the  plahitlffs  to  the  date  of  the  filing  of  said  stipulation  with  the  clerk 
of  this  court,  to  be  taxed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  J  J. 

Rose  &  Pntzel  and  D.  Hays,  for  appellants. 
John  F.  Parkhnrst,  for  respondent  Campbell. 

HARDIN,  P.  J.  Donbtless  the  decision  filed  was  in  virtue  of  sec- 
tion 1022  of  the  Ck)de  of  Civil  Procedure,  which  authorizes  the  court  to 
"state  separately  the  facts  found  and  the  conclusions  of  law,  and  direct 
the  judgment  to  be  entered  thereon,  or  the  court  or  referee  may  file  a 
decision  stating  concisely  the  grounds  upon  which  the  issues  have 
been  decided,  and  direct  the  judgment  to  be  entered  thereon,  which 
decision  so  filed  shall  form  part  of  the  judgment  roll."  It  seems  that 
the  trial  judge  assumed  to  follow  the  second  provision  of  the  section  of 
the  Code.  However,  an  inspection  of  it  does  not  reveal  that  the  court 
stated  "concisely  the  grounds  upon  which  the  issues"  were  decided 
as  to  Campbell  and  Rowe.  There  are  only  the  general  words  found  in 
the  decision  to  the  effect  that  the  complaint  as  to  them  be  dismissed. 
In  the  absence  of  the  grounds  being  stated  as  to  them,  we  have  looked 
into  the  evidence,  and  find  considerable  evidence  that  would  have  sus- 
tained the  plaintiflPs'  complaint  against  Campbell  and  Rowe.  Rowe 
was  the  attorney  that  obtained  the  judgment  in  behalf  of  the  two 
banks  who  have  discontinued  their  appeal,  and  apparently  he  had  the 
tame  information  that  the  banks  had  at  the  time  they  secured  their 
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judgments,  whidi,  upon  the  findings  made  by  the  trial  judge,  haye 
been  declared  to  be  unlawful  preferences.  The  evidence  disclosed 
that  when  the  settlement  in  August,  1894,  of  the  Lighton  claim,  on 
which  the  company  only  received  |2,300,  was  known,  the  fact  waa  com- 
municated to  Campbell,  and  thereupon  he  began  to  press  for  the  pay- 
ment of  his  claims.  Reynolds,  one  of  the  directors,  and  its  secretary 
and  treasurer,  testified  that  when  the  settlement  with  Lighton  was 
made  the  condition  of  the  company  appeared  to  be  hoi^eless,  and  that 
it  would  be  unable  to  go  on  in  business  unless  it  could  raise  some  ad- 
ditional capital.  The  same  fact  seemed  to  have  been  known  to  all 
the  directors,  and  several  steps  were  taken  with  a  view  of  protecting 
some  of  the  favorite  creditors  by  sales  of  property  in  an  unusual  man- 
ner; and  the  acts,  doings,  and  desires  of  the  company  wo-e  so  conspic- 
uous in  that  direction  <iat  the  knowledge  thereof  must  have  been  pos- 
sessed by  the  defendant  Campbell  prior  to  commencing  the  actions  in 
which  he  recovered  judgments.  The  notes  of  the  company — some  of 
them — had  gone  to  protest,  and  several  notes  in  renewal  or  extension 
were  issued  by  the  company  after  they  had  been  sued  with  a  view  of 
keeping  in  abeyance  the  creditors  to  whom  they  were  delivered.  At 
the  time  of  the  settlement  of  the  Lighton  claim,  and  thei-eafter,  Camp- 
bell held  notes  indorsed  by  the  directors  of  the  company;  and  there  is 
some  evidence  tending  to  show  that  he  was  co-operating  with  the  other 
banks  in  efforts  to  obtain  advantages  in  respect  to  the  assets  of  the 
insolvent  corporation.  Reynolds,  the  director,  secretary,  and  treas- 
urer of  the  corporation,  went  to  Bath,  and  while  he  was  tiiere  he  was 
served  with  summons  and  complaint  in  Campbell's  suits,  and  his  tes- 
timony is  somewhat  vague  as  to  whether  he  went  to  Bath  for  the  pur- 
pose of  being  served  or  not;  and  during  the  month  of  November  he 
arranged  to  give  a  chattel  mortgage  to  Campbell  on  his  property,  and 
to  have  it  foreclosed,  and  the  property  turned  over  to  Reynolds'  wife. 
About  the  same  time  Reynolds  arranged  to  transfer  his  real  estate 
to  his  wife,  and  at  that  time  he  testifies  that  Campbell  was  suffering 
an  overdraft,  and  that  the  company  had  overdrafts  at  Campbell's  and 
the  Dansville  bank  in  1894.  Considering  all  the  circumstances  dis- 
closed in  the  testimony,  it  is  quite  apparent  that  the  company  and  its 
directors  were  willing  to  facilitate  Campbell's  obtaining  judgments 
upon  debts  for  which  the  several  directors  were  liable  to  him  as  in- 
dorsers,  and  that  a  scheme  existed  to  facilitate,  as  well  as  effectuate, 
a  desire  on  the  part  of  the  corporation  favorable  to  giving  preferences 
to  Campbell  on  the  indebtedness  held  by  him  against  the  corporation. 
It  appears  by  the  judgment  roll  in  Rowe's  case  that  his  claim,  upon 
which  he  recovered,  was  for  services  "at  the  request  of  the  said  defend- 
ant (corporation)  within  two  years  last  past."  The  defendants  Camp- 
bell and  Rowe  were  in  the  attitude  of  insisting  that  they  had  liens 
upon  the  goods  of  the  corporation  in  virtue  of  their  judgments  at  the 
time  this  action  was  commenced.  To  test  the  validity  of  such  liens,  it 
was  appropriate  that  they  should  be  made  defendants  in  this  action, 
to  the  end  that  the  claim  which  they  set  up  to  the  goods  might  be  ad- 
judicated. Inasmuch  as  the  trial  judge  has  made  no  findings  of  fact 
relating  to  them,  we  have  looked  into  the  evidence  and  come  to  the 
conclusion  that  the  judgment  dismissing  the  pjaintiffs'  complaint  as  to 
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Rowe  and  Campbell,  with  coats,  should  be  reyersed.  There  is  no  ex- 
press finding  that  the  judgments  in  favor  of  Campbell  and  Rowe  were- 
valid,  nor  that  their  several  executions  created  a  lien  upon  the  fund  in 
the  hands  of  the  sheriff  as  against  the  plaintiffs. 

2.  This  action  was  brought  bj  the  plaintiffs  after  they  had  secured 
a  lien,  in  virtue  of  their  attachment,  upon  the  property  of  the  corpora- 
tion, and  to  prevent  the  property  from  being  applied  upon  judgments, 
as  to  them,  fraudulent.  The  plaintiffs  had  "become,  in  a  certain 
sense,  invested  with  the  privileges  of  a  creditor  whose  debt  has  been 
adjudicated  valid,  and  who  finds  himself  embarrassed  in  its  collection 
by  the  fraudulent  conduct  of  the  debtor." 

In  the  case  of  People  v.  Van  Buren,  136  N.  Y.  260,  32  N.  E.  776, 
the  point  presented  was  "of  the  right  of  an  attaching  creditor  to  pre- 
vent the  application  of  the  attached  property  to  the  imyment  of  a  prior 
lien."     And  it  was  said  in  that  case: 

"It  must  be  apparent  that,  unless  such  a  right  exists,  the  remedy  by  attach- 
ment will  be  lost  In  many  cases.  The  sheriff  must  sell  the  property  under  the 
prior  executions,  and  apply  the  proceeds  to  their  i>ayment,  and  the  plaintiff 
would  be  In  no  hotter  condition  than  if  his  attachment  had  not  Issued.  It 
would  seem  to  be  Illogical  to  accord  to  the  plaintiff  the  right  to  attach  property 
ftaudulently  transferred,  as  he  concededly  may,  under  the  decisions  in  Hall 
V.  Stryker  [27  N.  T.  506]  and  the  other  cases  cited  above,  and  yet  deny  him  the 
right  to  have  the  Hen  preserved  until  he  can  merge  his  claim  in  a  Judgment 
and  Issue  final  process  for  its  collection.  No  adequate  remedy  at  law  can  be 
suggested  In  such  a  case.  The  jurisdiction  of  a  court  of  equity  to  reach  the 
property  of  a  debtor  justly  applicable  to  the  payment  of  his  debts,  even  where- 
there  is  no  specific  lien,  is  undoubted.  It  is  a  very  ancient  jurisdiction,  but 
will  be  exercised  only  when  sjiecLal  circumstances  exist  requiring  the  Interpo- 
sition of  the  court  to  obtain  possession  of  and  apply  the  property.  Such  cir- 
cumstances, we  thinl;,  are  shovra  to  exist  here.  The  case  would  be  different 
If  executions  had  not  been  issued  upon  the  fraudulent  Judgments.  The  mere  ex- 
istence of  a  fraudulent  transfer  would  not  be  sufficient  to  authorize  a  court  of 
equity  to  entertain  an  action  at  the  suit  of  an  attaching  creditor  to  set  it  aside. 
But  when  it  Is  .<ionght  to  make  use  of  such  a  tran.'^fer  for  the  purpose  of  remov- 
ing the  attached  property  from  the  Jurisdiction  of  tlie  officer  who  has  it  In  his 
custody,  it  is  evident  that  nothing  but  the  equitable  arm  of  the  court  can  prevent 
the  consnmmation  of  the  wrong." 

We  think,  under  the  principles  laid  down  in  the  case  to  which  we 
have  JQst  adverted,  the  plaintiffs  were  authorized  to  maintain  this 
action  with  the  view  of  removing  the  fraudulent  obstructions  upon 
the  property  of  the  corporation  which  would  prevent  their  realizing 
upon  their  attachment  Bank  v.  Brewster,  15  App.  Div.  342,  44  N.  Y. 
Snpp.  54. 

Section  48  of  the  stock  corporation  law  applied  to  the  Cohocton  Val- 
ley Cigar  Company,  Limited.     In  that  section  it  is  provided,  viz.: 

"No  corporation  which  shall  have  refused  to  pay  any  of  Its  notes  or  other  obli- 
gations when  due,  in  lawful  money  of  the  United  States,  nor  any  of  its  offlcei-s 
or  directors,  sliali  ti'an.sfer  any  of  Its  property  to  any  of  its  officers,  directors 
or  stockholders,  directly  or  indirectly,  for  the  payment  of  any  debt,  or  upon  any 
other  oondderation  than  the  full  value  of  the  property  paid  in  cash.  No  con- 
veyance, assignment  or  transfer  of  any  property  of  any  such  corporation  by  it 
or  by  any  officer,  director  or  stockholder  thereof,  nor  any  payment  made.  Judg- 
ment suffered,  lien  created  or  security  given  by  it  or  by  any  officer,  director 
or  ittockholder  when  the  corporation  is  insolvent,  or  its  Insolvency  is  imminent, 
with  the  Intent  of  giving  a  preference  to  any  particular  creditor  over  other- 
creditors  of  the  corporation  shall  be  valid.     Bveiy  person  receiving  by  means 
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of  any  such  prolilbited  act  or  deed  any  property  of  the  corporation  shall  be 
i>oand  to  account  therefor  to  Ita  creditors  or  stockholders  or  other  trustees." 
Laws  1892,  p.  1838,  c  688. 

We  think  the  section  was  properly  applied  by  the  trial  judge  in  con- 
demnation of  the  judgments  recovered  by  the  defendant  banks. 

In  French  t.  Andrews,  145  N.  Y.  445,  40  N.  E.  215,  reference  was 
made  to  the  statute  which  we  have  quoted,  and  it  was  said: 

"The  statute  has  now  been  changed  so  that  It  la  no  longer  permissible  to  suICer 
«  judgment  to  be  recovered  against  a  corporation  of  this  kind." 

The  statute  has  received  judicial  construction  in  numerous  cases, 
tind  we  think  the  authorities  now  fully  sustain  the  conclusion  reached 
by  the  trial  jndge  in  condemning  the  judgments  which  he  declared  to 
be  fraudulent.  Baker  v.  Emerson,  4  App.  Div.  348,  38  N.  Y.  Supp. 
576;  Olney  t.  Baird,  7  App.  Div.  96,  40  N.  Y.  Supp.  202;  Milbank  v. 
De  Riesthal,  82  Hun,  538,  31  N.  Y.  Supp.  522;  Watch  C5o.  v.  Payne 
(Sup.)  11  N.  Y.  Supp.  408;  Braem  v.  Bank,  127  N.  Y,  508,  28  N.  E. 
597.  The  statute  expressly  authorizes  an  accounting  to  be  had  in 
favor  of  the  corporation's  creditors  by  every  person  who  received  any 
property  of  the  corporation  "by  means  of  any  such  prohibited  act." 
McQueen  v.  New,  87  Hun,  206,  33  N.  Y.  Supp.  802.  The  adjudica- 
tion is  that  the  judgments  condemned  were  fraudulent  and  void  as 
against  the  plaintiffs,  and  the  filing  of  the  plaintiffs'  bill  gave  them 
a  lien  upon  the  property  superior  to  those  judgments.  There  is  no 
adjudication  that  the  judgments  condemned,  as  against  the  judgment 
of  Campbell,  were  void  or  ineffectual.  So  far  as  Campbell's  judgments 
are  concerned,  they  may  be  said  to  remain  in  force,  and,  that  being  ao, 
there  was  not  money  enough  realized  by  the  sale,  nor  does  there  money 
enough  remain  from  the  proceeds  of  the  sale,  to  inure  to  the  benefit  of 
Campbell's  judgments.  His  judgments  and  execution  failed  to  secure 
to  him  a  lien  upon  the  property,  inasmuch  as  the  prior  liens  which  were 
valid  SB  to  him,  he  having  joined  in  an  answer  asserting  their  Talld- 
ity,  were  more  than  sufficient  to  absorb  the  property,  or  the  proceeds 
thereof.  The  plaintiffs  occupy  very  much  the  situation  they  would  if 
the  moneys  had  been  paid  over  to  the  condemned  banks,  and  their 
action  was  for  the  recovery  of  the  money.  Bank  v.  Townley,  92  Hun, 
172,  38  N.  Y.  Supp.  584;  Braem  v.  Bank,  127  K  Y.  508,  28  N.  E.  597. 
The  plaintiffs  are  authorized  to  maintain  this  action  in  their  own 
behalf,  and  by  their  diligence  to  receive  the  fruit  thereof  without  join- 
ing other  creditors.  Bartlett  v.  Drew,  57  N.  Y.  587.  If  this  action 
had  not  been  brought,  the  sheriff  would  have  been  under  obligation 
to  pay  over  the  proceeds  of  the  sale  in  the  order  of  the  priority  of  the 
executions  in  his  hands.  Under  such  circumstances  no  moneys  would 
have  remained  for  the  defendant  Campbell.  The  rule  laid  down  in 
section  1406  of  the  Code  of  Civil  Procedure  does  not,  therefore,  come  in 
to  aid  him  in  reaching  the  moneys  which  have  been  decreed  to  be  sub- 
ject to  the  lien  of  the  plaintiffs.  Campbell's  execution  has  become 
ineffectual  to  create  a  lien  upon  the  property  in  his  behalf  as  against 
the  plaintiffs.  Cudahy  v.  Rhinehart,  133  N.  Y.  253,  30  N.  E.  1004; 
Bobertson  v.  lawton,  91  Hun,  67,  36  N.  Y.  Supp.  175. 

The  judgments  in  favor  of  the  banks,  with  their  executions,  were 
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BofiQcient  to  exhaust  the  personal  property,  or  the  proceeds  thereof, 
without  reaching  his  judgment  or  execution.  By  force  of  the  decree 
herein  the  money  is  to  be  distributed  to  the  plaintiffs,  whose  dilij^jeuce 
has  been  the  means  of  setting  aside,  as  to  them,  the  judgments  in 
brtialf  of  the  banks.  Henriques  v.  Hone,  2  Edw.  Ch.  123.  The  ex- 
ecutions in  favor  of  Campbell  were  returned  by  the  shmff  on  the  7th 
of  December,  1894,  nulla  bona,  and  subsequently,  by  an  order  of  the 
special  term  made  in  1896,  upon  allegations  that  they  were  returned 
inadvertently  without  the  direction  of  the  plaintiff  or  his  attorney,  the 
return  was  superseded,  and  the  executions  were  restored  to  the  sheriff. 
Hie  questions  made  in  regard  to  the  effect  of  such  returns  have  not 
been  considered,  inasmuch  as  the  views  already  expressed  render  it 
unnecessary  that  the  questions  relating  thereto  should  be  examined. 

The  foregoing  views  lead  to  the  conclusion  that  the  following  results 
should  be  declared:  (1)  That  the  appeal  from  the  judgment  taken  by 
the  defendants  the  Merchants'  &  Farmers'  National  Bank  of  Dans- 
ville  and  the  Manufacturers'  &  Traders'  Bank  of  Buffalo  should  be 
dismissed,  with  costs  to  the  plaintiffs  to  the  25th  day  of  March,  1897. 
(2)  That  part  of  the  judgment  entered  in  favor  of  the  defendants  Frank 
Campbell  and  Charles  H.  Bowe  reversed,  with  costs.  (3)  That  "so 
much  of  the  decree  *  *  •  as  directs  that  out  of  the  moneys  in 
the  sheriffs  hands  he,  the  said  sheriff,  pay  to  plaintiffs  the  sum  of 
12.730.68,  with  interest  and  costs,  as  in  said  decree  stated,"  is  a£Brmed, 
with  costs  to  the  plaintiffs  against  the  appellant  Campbell.  All  con- 
cur. 

(19  App.  Div.  268.) 

BISHOP  ▼.  AT7T0GRAPHIC  REGISTER  CO.  OF  NEW  YORK. 
(Supreme  Conrt,  Appellate  Division,  First  Depurtment   Jane  2S,  1887.) 

1.  Contract — Construction. 

During  the  negotiations  for  a  contnct  between  plaintiff  and  defendant,  S., 
defendant's  manager,  wrote  plaintiff  that  any  expense  of  fitting  a  machine 
owned  by  plaintiff  to  do  the  work  required  by  the  contract  would  be  paid 
by  defendant  On  the  tMal  of  an  action  on  the  contract,  plaintiff  testified 
that  she  afterwards  told  S.  that  a  new  machine  wonld  be  requbed,  and  be 
said,  "Go  on  and  have  it  built"  Beld,  that  this  was  Bofflcient  to  authorise 
the  Jury  to  find  an  agreement  by  defendant  to  pay  for  a  new  machine. 

1  Nbw  Trial— Excbssive  Damaoxs. 

When  the  trial  court  has  correctly  charged  the  Jury  as  to  the  rule  of  dam- 
ages to  be  recovered,  but  has  inadvertently  made  a  wrong  statement  of  the 
amount  of  such  damages,  giving  the  contract  price  of  certain  astlcles,  instead 
of  tlie  amount  of  profits  which  wonld  be  made  under  the  contract,  and  the 
Jury  has  found  a  verdict  Including  such  erroneous  amount,  a  new  trial  should 
be  awarded,  unless  the  plaintiff  stipulates  to  reduce  the  recovery  by  the  dif- 
ference between  the  two  amounts. 

Appeal  from  trial  term. 

Action  by  Sarah  E.  Bishop  against  the  Autographic  Register  (Com- 
pany of  Netv  York.  From  a  judgment  entered  on  the  verdict  of  a 
jury  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
on  the  minutes  of  the  conrt,  defendant  api^s.  AfQrmed  on  condi- 
tion. 

Argued  before  VANT  BRTINT,  P.  J.,  and  EUMSEY,  WILLIAMS, 
mORAHAM,  and  PARKER,  JJ. 
46N.Y.&-7 
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Appleton  D.  Palmer,  for  appellant 
Isaac  H.  Miller,  for  respondent. 

WILLIAMS,  J.  The  action  was  brought  to  recover  damages  for 
breach  of  contract.  The  main  question  arising  upon  this  appeal  is 
whether  the  contract  was  made  by  the  defendant  or  another  company, 
known  as  the  National  Autographic  Register  Company.  The  defend- 
ant moved  at  the  close  of  plaintiff's  evidence  to  dismiss  the  complaint 
on  the  ground  that  the  evidence  showed  that  the  contract  was  made 
with  the  National  Company.  The  court  denied  that  motion,  and  the 
defendant  excepted.  No  motion  to  dismiss  was  made  at  the  close  of 
all  the  evidence.  In  its  charge  the  court  submitted  to  the  jury  the 
question  whetha:  one  Shoup,  in  making  the  contract,  represented  the 
defendant,  and,  upon  the  request  of  the  defendant,  instructed  the  jury 
that  the  plaintiff  could  not  recover  unless  Shoup,  in  making  the  con- 
tract, did  represent  the  defendant.  There  was  no  exception  to  the 
chai^.  A  motion  was  made  for  a  new  trial  upon  all  the  grounds 
mentioned  in  section  999  of  the  Code  of  Civil  Procedure.  Upon  this 
condition  of  the  record,  the  question  raised  here  is  whether  there  was 
evidence  upon  which  tiie  jury  was  authorized  to  find  that  Shoup,  in 
making  the  contract,  represented  the  defendant.  The  defendant  was 
a  New  York  corporation  organi^ied  in  or  prior  to  1887,  and  held  and 
owned  the  patents.  The  same  oersons  who  were  interested  in  the  de- 
fendant organized  the  National  Company.  The  same  person  was  pres- 
ident of  both  companies.  Shoup  was  general  manager  of  the  defend- 
ant, and  as  such  commenced  the  negotiations  with  the  plaintiff  prior 
to  the  organization  of  the  National  Company.  A  large  number  of 
letters  were  written  back  and  forth  in  the  course  of  the  negotiations. 
Sometimes  the  letter  heads  of  one  company  were  used,  and  sometimes 
the  letter  heads  of  the  other  company.  Shoup  was  prominently  con- 
nected with  the  whole  negotiations,  and  had  several  interviews  with 
the  plaintiff.  The  contract  was  finally  completed  after  the  organiza- 
tion of  the  National  Company,  and  Shoup  teptifled  that  he  informed 
the  plaintiff,  before  the  contract  was  made,  of  the  change  of  compa- 
nies; but  the  plaintiff  denied  this,  and  testifled  that  she  never  knew 
of  any  such  change,  but  supposed  she  was  dealing  with  the  same  com- 
pany all  along.  We  think,  under  the  evidence,  it  was  a  question  for 
the  jury  whether,  in  making  the  contract,  Shoup  represented  the  de- 
fendant, and  that  the  finding  of  the  jury  that  he  so  represented  the 
defendant  was  supported  by  the  evidence.  The  defendant  at  the  close 
of  the  evidence  made  no  claim  that  this  question  was  not  for  the  jury, 
or  that  it  was  improperly  submitted  to  them.  We  think  the  finding  ajs 
to  this  fact  by  the  jury  should  not  be  disturbed  on  this  appeal. 

The  remaining  questions  relate  to  the  amount  of  damages  awarded 
by  the  jury.  One  item  allowed  was  the  cost  of  making  the  machine 
to  be  used  by  the  plaintiff  in  complying  with  the  contract.  The 
plaintiff  claimed  that,  as  a  part  of  the  contract,  the  defendant  agreed 
to  pay  for  this  machine  The  defendant  denied  this.  At  first  it 
was  said  that  the  machine  the  plaintiff  had  in  use  could  be  changed 
so  as  to  answer  the  purpose,  and  in  a  letter  written  by  Shoup,  as  gen- 
eral manager  of  the  defendant,  July  30,  1887,  he  said,  "Any  necessary 
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expenses  of  fitting  your  machine  for  tWB  purpoee  will  be  paid  by  this 
company,"  etc.  The  plaintiff,  in  giving  the  language  used  in  com- 
pleting the  contract,  October  16,  1887,  testified:  "I  think  1  told  him 
[Shonp]  that  I  could  not  have  the  old  machine  fixed  over,  but  it  neces- 
sitated my  having  a  new  machine  built,  complete.  He  said,  'Go  on 
and  have  your  machine  built,' "  etc.  We  think,  upon  this  evidence, 
the  jury  was  warranted  in  finding  an  agreement  to  pay  the  expenses 
of  making  a  new  machine.  The  court  duirged  the  jury  tliat  they 
might  allow  this  item,  if  they  found  tJie  contract  was  made,  and  there 
was  no  exception  taken  by  the  defendant  to  such  instruction.  The 
other  item  of  damages  allowed  was  the  value  of  868  ribbons  at  50  cents, 
— f434.  The  contract  was  for  1,000  ribbons,  but  only  132  were  taken 
and  paid  for.  The  plaintiff  was  allowed  to  recover  the  full  purchase 
price  of  the  remaining  868  ribbons,  instead  of  the  loss  of  profits  there- 
on, which  was,  concededly,  only  |295.43.  The  court  in  the  charge 
stated  that  the  loss  of  profits  might  be  recovered,  but  incorrectly  gave 
the  agreed  amount  thereof.  "No  exception  was  taken  to  this  instruc- 
tion, and  the  judge's  attention  was  not  called  to  the  mistake.  There 
seems  to  have  been  no  evidence  that  the  plaintiff,  as  a  matter  of  fact, 
made  the  868  ribbons,  and  had  them  ready  for  delivery.  She  merely 
stated  what  the  profits  would  have  been,  and  the  loss  of  profits  was 
all  she  was  entitled  to  recover  for  damages,  under  the  evidence.  We 
think  on  the  motion  tat  a  new  trial  this  error  should  have  been  cor- 
rected, and  that  provision  for  correcting  it  should  be  made  by  us  on 
this  appeal.  The  other  questions  raised  by  the  appellant  require  no 
special  consideration  here.  They  are  not  such,  in  any  event,  as  to 
call  for  a  reversal  of  the  judgment  or  oedet. 

The  judgment  should  be  reversed,  and  a  new  triaJ  ordered,  with 
costs  of  appeal  to  defendant  to  abide  event,  unless  the  plaintiff  ^pn- 
lates  to  r^uce  the  judgment  by  deducting  1138.57,  with  interest  from 
October  16, 1887,  in  which  case  the  judgment  as  so  modified  should  be 
affirmed,  with  costs  of  this  appeal  to  the  respondent     All  concur. 


OS  App.  Dlv.  510.) 

WOODWORTH  et  al.  v.  GENESEE  PAPER  C». 

OSnpreme  Court,  Appellate  Division,  Foartb  Department   June  12,  18&7.) 

L  ABJomaia  LAHDOWNBits — Dischaboiro  Waters. 

Tbe  roles  applicable  to  the  rights  of  riparian  proprietors  have  no  appUca- 
tJm  to  an  actton,  the  gist  of  which  la  a  charge  tliat  the  defendant  has  dis- 
charged water  In  an  unlawful  manner,  through  the  tall  race  of  tils  mill, 
upon  the  plaintiffs'  lands. 
2.  Samr— Pbescsiftiok. 

Xo  prescrlptiTe  right  to  discharge  water  npon  the  land  of  an  adjoining 
owner  can  be  acquired  where  the  quantlt;  and  velocity  of  sncb  discharge 
Iiave  been  materially  Increased  within  the  period  of  prescription. 

Appeal  from  trial  term,  Monroe  county. 

Action  by  Chauncey  B.  Woodworth  and  the  Hayden  &  Crouch  iCom- 
pany  against  the  Oenesee  Papa*  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 
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Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMSj  QBEEN, 
and  WARD,  JJ. 

George  P.  Yeoman,  for  appellant 
William  F.  Cogswell,  for  respondenta. 

ADAMS,  J.  The  complaint  in  this  action  alleges,  in  Bobstanoe,  that 
the  defendant  is  the  owner  and  in  possession  of  Mill  Side  lota  Koa 
1  to  9,  inclusiye,  in  Great  lot  4A,  township  No.  1,  short  range  of  town 
ahips,  in  Phelps  and  Qorham  purchase,  west  of  the  Gtenesee  river,  and 
near  what  are  known  as  the  "Lower  Palls,"  in  the  city  of  Rochester; 
that  the  plaintiff  Woodworth  owns,  and  the  plaintiff  the  Haydoi  & 
Crouch  Company,  as  his  tenant,  is  in  possession  of,  lands  lying  next 
north  of  the  defendant's  lands,  known  and  designated  as  the  "Unnum- 
bered Lot";  that  there  is  a  raceway  extending  from  the  Genesee  river 
through  the  lands  of  the  defendant,  and  onto  the  lanils  of  the  plaintiffs, 
which  conveys  water  for  powo*  to  a  paper  mill  upon  the  defendant's 
lands,  and  to  a  chair  factory  upon  the  plaintiffs'  lands;  that  the  de- 
fendant, through  its  tail  race,  discharges  water  unlawfully  upon  the 
lands  of  the  plaintiffs,  thereby  impairing  the  efiBciency  of  the  latter's 
water  power,  to  the  great  injury  of  the  Hayden  &  Crouch  Company; 
that  such  unlawful  act  upon  the  part  of  the  defendant  is  a  continuing 
trespass,  which  is  liable  to  lead  to  a  multiplicity  of  actions;  and  that 
no  adequate  legal  remedy  is  available  for  the  injury  th^'eby  inflicted. 

The  defendant's  answer,  while  admitting  the  formal  parts  of  the 
complaint,  denies  the  allegations  of  injury  resulting  to  the  plaintiff 
company  by  reajson  of  the  wrongful  act  of  the  defendant,  and  claims 
a  prescriptive  right  to  use  and  discharge  the  waters  of  the  Genesee 
river  in  the  manner  and  to  the  extent  the  same  are  now  nsed  and  dis- 
charged by  it. 

The  issues  thus  joined  were  tried  by  the  court  without  a  jury,  and 
the  learned  trial  justice  found  the  following  among  otiier  facts  estab- 
lished by  the  evidence,  viz. :  That  in  ajid  prior  to  the  year  1872  the 
defendant's  building,  in  which  was  contained  a  Victor  wheel  of  27  to 
30  inches  in  diameter,  was  15  or  16  feet  to  the  north  of  the  north  line 
of  the  premises  owned  by  the  defendant;  that  the  operation  of  this 
wheel  was  continued  until  the  year  1885  or  1886,  when  a  new  Leflel 
wheel,  48  inches  in  diameter,  was  placed  upon  the  oatside  of  the  build- 
ing, and  from  12  to  15  feet  north  of  where  the  old  wheel  was  stationed;, 
that  in  or  about  the  year  1887  or  1888  the  defendant  placed  upon  its 
premises,  and  near  to  its  north  line,  a  Rodney-Hunt  wheel  of  24  inches 
diameter,  and  since  the  commencement  of  this  action  has  placed  a 
5-inch  pipe  and  siphon  near  the  Rodney-Hunt  wheel,  which  is  used  for 
the  purpose  of  discharging  the  water  drawn  from  the  defendant's 
works;  that  both  the  Leffel  wheel  and  the  Rodney-Hunt  whe^  are 
used  by  the  defendant  in  its  business  of  manufacturing  paper,  and 
that  both  of  said  wheels  and  the  siphon  discharge  water  in  large  quan- 
tities upon  the  property  occupied  by  the  Hayden  &  Crouch  Company ; 
that  the  current  flowing  from  the  Leffel  wheel  is  of  greater  velocity, 
and  flows  in  a  different  direction,  than  did  the  current  created  by  the 
Victor  wheel  used  and  maintained  by  the  defendant  upon  its  property 
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prior  to  1887;  that  prior  to  the  introdtictioii  by  the  defendant  npoa 
its  {vemiseB  of  the  Bodney-Hunt  wheel  and  the  siphon,  no  corrent  was 
discharged  by  the  defendant  upon  the  property  of  the  plaintiffs,  snch 
as  is  n  vw  dBscharged  by  lEhe  Bodney-Hont  wheel  and  siphon ;  and  that 
the  discharge  by  the  defendant  of  water  from  its  works  upon  the  prop- 
erty of  the  plaintiff  company  obstructs  the  free  flow  of  water  from  the 
tail  race  upon  the  plaintiffs'  premises,  and  impairs  the  eiBcienQr  of 
the  water  power  appurtenant  thereto. 

In  determining  these  facts  the  learned  trial  court  was  doubtless  in 
error  in  attributing  the  present  increased  discharge  of  water  to  the 
use  by  the  defendant  of  titie  Leffel  wheel  in  connection  with  the  Bod- 
ney-Hnnt  wheel,  inasmuch  as  it  is  undisputed  that  the  latter  whed 
was  substituted  for  the  former  before  the  commencement  of  the  ac- 
tion; bat  with  this  exception,  which  is  quite  immaterial,  all  the  facts 
thus  found  seem  to  have  abundant  support  in  the  evidence  contained 
in  the  record.  And,  moreover,  it  appears  that,  at  the  request  of  coun- 
sel for  both  parties,  the  learned  trial  justice  made  a  personal  inspeo- 
ti<m  of  the  premises  in  question,  so  that  his  findings  of  fact  in  the  case 
must  be  deemed  suflBciently  fortified  to  relieve  this  court  of  the  neces- 
sity of  reviewing  them;  and  it  only  renmins,  therefore,  to  determine 
whether  they  will  support  the  legal  conclusions  upon  which  the  judg- 
ment appealed  from  is  based. 

The  learned  counsel  for  the  defendant  appears  to  regard  this  as  a 
case  involving  the  relative  rights  of  adjoining  riparian  owners,  and 
Erects  attention  to  the  rule  which  permits  one  riparian  proprietor  to 
use  the  waters  of  a  stream  passing  by  his  land,  even  to  the  extent 
of  dimfnishing  the  quantity  or  retarding  or  accelerating  the  flow 
thereof,  to  his  neighbor's  detriment,  provided  such  use  may,  in  the  cir- 
cnmstances  of  a  particular  case,  be  r^arded  as  reasonable.  The  ex- 
istence of  such  a  rule  as  the  one  relied  upon  by  the  counsel  cannot, 
of  coarse,  be  denied  (Gtould,  Waters,  §  208;  Prentice  v.  (Jeiger,  74  N. 
T.  341;  Herman  v.  Boberts,  119  N.  Y.  87,  23  N.  E.  442);  but  the 
diSBcvlty  in  the  case  arises  from  the  attempted  application  of  the  same 
to  the  facts  as  found. 

This,  as  we  regard  it,  is  not  a  controvert  involving  the  right  of 
riparian  owners  to  the  reasonable  use  of  the  water  of  a  stream,  nor 
is  any  complaint  made  that  the  defendant's  use  of  the  water  in  ques- 
tion is  unreasonable;  but  the  gist  of  the  action  is  that,  after  the  de- 
fendant has  used  the  water  to  which  it  is  entitled,  it  discharges  the 
same  upon  the  plaintiffs*  premises  in  an  unlawful  manner.  The 
plaintiffs'  cause  of  action  is  therefore  one  in  which  the  rule  invoked 
by  counsel  will  not  aid  the  defendant,  for  the  acts  complained  of,  if 
pnncB,  amount  to«n  interference  with  the  plaintiffs'  rights  which  can 
only  be  justified  by  establishing  a  superior  right  in  the  defendant,  and 
one  whicfa  most,  of  necessity,  have  been  acquired  either  by  grant  or 
prescription.  Althou^  no  such  defense  is  pleaded  in  the  answer,  some 
attempt  was  made  upon  the  trial  to  prove  that  the  defendant  did  ac- 
qnire  the  right  to  discharge  water  upon  the  premises  of  the  plain- 
USa,  in  iJ^e  manner  and  to  the  extent  it  is  now  discharging  the  same, 
hf  vivtnt  oi  a  deed  from  one  McCracken,  the  common  source  of  title 
to  aU  these  premises;  but  it  appears  that  this  deed  grants  nothing 
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more  than  a  water  privilege,  and  the  defendant  is  consequently  forced 
into  the  poaition  of  claiming  that  such  a  grant  must  be  so  constnied  as 
to  convey  by  implication  the  right  to  discharge  the  water  in  whatever 
manner  will  prove  most  beneflcial  to  the  enjoyment  of  the  right 
granted. 

We  think  that  the  mere  statement  of  this  proposition  exposes  its 
fallacy,  and  we  therefore  proceed  to  a  brief  consideration  of  the  single 
question  involved  in  this  controversy,  which  is  whether  or  not  the 
defendant  has  acquired  a  prescriptive  right  to  discharge  the  waters 
from  its  tail  race  upon  the  premises  of  the  plaintiffs,  to  their  annoy- 
ance and  injury.  It  is,  of  course,  a  familiar  rule  that  a  user  of  r^ 
estate  which  is  in  the  nature  of  an  easement  ripens  into  an  absolute 
right  only  by  an  adverse,  continuous,  and  uninterrupted  enjoyment 
tho-eof  for  a  period  of  20  years  (Prentice  v.  Qeiger,  supra);  and,  more- 
over, that  such  enjoyment  or  user  must  be  without  substantial  change 
for  the  same  lenglli  of  time.  As  was  held  in  an  early  case,  where  this 
subject  was  under  consideration : 

"Tbe  erection  of  a  miUdam  on  one's  own  land,  and  flowing  a  neiglilrar's  land 
for  more  than  twenty  years  uninterruptedly,  bars  all  right  of  action  in  the  neigh- 
bor, but  only  for  the  dam  as  It  stood.  If  It  be  raised  and  the  flow  Increased 
within  tvp-enty  years,  an  action  lies."  Russell  v.  Scott,  9  Cow.  279. 

And  this  doctrine  has  been  too  often  reiterated  by  the  courts  of  this 
state,  and  is  now  too  firmly  established,  to  require  the  citation  of  any 
authorities  in  its  support.  i 

It  would  seem,  therefore,  that,  before  the  value  of  this  contention 
upon  the  part  of  the  defendant  can  be  determined,  reference  must  once 
more  be  had  to  the  established  facts  of  the  case.  As  has  already  been 
stated,  it  was  found  by  the  trial  court,  upon  evidence  which  was  ample 
to  support  the  finding,  that  the  water  discharged  by  the  defendant 
upon  the  plaintiffs'  premises  was  materially  increased  in  quantity  and 
velocity  by  the  introduction  of  the  Rodney-Hunt  wheel  and  the  siphtm 
in  the  year  1887  or  1888;  and  this  fact,  within  the  rule  to  which  we 
have  adverted,  necessarily  disjwses  of  the  defendant's  claim  that  the 
act  complained  of  does  not  constitute  an  invasion  of  the  plaintiffs' 
rights,  but  is  simply  an  enjoyment  of  a  right  which  the  defendant  has 
acquired  by  prescription.  We  are  led,  therefore,  to  the  conclusion 
that  the  judgment  appealed  from  should  be  affirmed.  Judgment 
affirmed,  with  costs.     All  concur. 


(19  App.  Div.  247.) 

PKOPIiB  v.  NATIONAL  MUT.  INS.  OO. 

(Snpreme  Court,  Appellate  Division,  First  Department   Jtme  25,  1897.) 

1.  ExBcnrioN — Lbvt — Effkctivknksb. 

The  attorney  for  the  plaintiff  in  a  Judgment  delivered  to  the  sheriff,  with 
the  execution,  a  letter  saying  that  the  sheriff  was  authorized,  after  makbig 
the  formal  levy  on  Uie  defendant's  property,  to  permit  the  same  to  remain 
In  the  possession  of  a  certain  officer  of  the  defendant  corporation,  as  the 
sherifTs  custodian,  taking  his  receipt  therefor.  Beld,  that  such  letter,  though 
it  might  relieve  the  sheriff  from  liability  for  the  default  of  such  custodian, 
did  not  deprive  the  levy  of  effect,  nor  show  an  intention  that  the  writ  should 
not  be  executed. 
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a.   SAMK — PbOPBRTT  SuBJBCT — NOTBS. 

Although  a  promissory  note  cannot  be  levied  on  under  an  execution, 
against  the  objection  of  the  judgment  debtor,  yet  If  the  debtor,  when  the 
execution  Is  presented  to  him,  turns  over  to  the  sheriff  a  promissory  note,  with 
the  intention  that  it  should  be  held  subject  to  the  execution,  the  sheriff  may 
hold  it,  and  insist  upon  his  lien  upon  it,  especially  if  rach  note  is  accomiianled 
by  shares  of  stock  as  collateral. 

&  Reobivbbs— Conthacts— Vawditt. 

At  the  time  of  the  appointment  of  a  receiyer  of  a  corporation,  a  part  of 
Its  property  had  been  levied  on  under  an  execution,  and  left  with  an  officer 
of  the  corporation,  as  custodian  for  the  sheriff.  The  receiver  made  an  agree- 
ment with  such  officer  that  he  would  take  possession  of  the  property  levied 
on,  sell  it,  and  apply  so  much  of  the  proceeds  as  should  be  necessary  to  the 
payment  of  the  Judgment  under  which  the  execution  was  issued.  Held  that, 
although  the  agreement  was  one  which  technically  should  not  have  been  made 
without  the  leave  of  the  court,  yet,  as  it  was  a  proper  one,  it  should  be  en- 
forced. 

Appeal  from  judgment  on  report  of  referee. 

Proceeding  by  the  people  against  the  National  Mntnal  Insurance 
Company,  in  which  Anna  E.  Elmore  moved  for  the  allowance  of  her 
claim.     The  motion  was  denied,  and  claimant  appeals.     Beversed. 

Argued  before  A^AN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
INGRAHAM,  and  PARKER,  JJ. 

Charles  S.  Foote,  for  appellant. 
Hamilton  B.  Sqoier,  for  respondent. 

BUMSEY,  J.  The  facts  show  that  Mrs.  Elmore  was  a  judgment 
creditor  of  the  National  Mutual  Insurance  Company,  and  that  on  the 
10th  day  of  May,  1894,  an  execution  upon  her  judgment  was  issued 
against  that  comiwiny  to  the  sheriflE  of  the  county  of  New  York.  On 
that  day  the  deputy  sheriff  holding  the  execution  went  to  the  o£Qce 
of  the  company,  where  he  saw  William  Q.  Lord,  the  secretary.  He 
produced  his  execution,  and  Mr.  Lord  turned  out  to  him  certain  prop- 
erty of  the  company  that  he  might  levy  upon  it  This  property  con- 
sisted of  ofBce  furniture  in  the  oflSce  of  the  company,  and  a  promissory 
note  for  {2,500,  made  by  one  Rogers,  secured  by  certificates  for  25 
diares  of  stock  of  the  corporation,  of  a  value  considerably  greater 
than  the  face  of  the  note.  All  this  property,  including  the  certificates 
of  stock,  was  taken  by  the  sheriff  into  his  actual  possession,  and  was 
then  delivered  to  Mr.  Lord  as  custodian,  and  a  receipt  was  given  by 
him  in  the  usual  form,  reciting  that  he  held  the  prop^iy  as  custodian 
for  the  sheriff  of  New  York  county.  On  the  same  day — but  at  what 
hour  does  not  appear — an  order  was  made  appointing  D.  Edgar  An- 
thony receiver  of  the  property  and  effects  at  the  corporation.  It  is  to 
be  assumed  from  the  papers  that  Mr.  Anthony  qualified  as  receiver, 
but  piecisely  when  this  was  done  does  not  appear.  It  has  not  been 
made  to  appear  whether  the  receiver  was  appointed  before  the  levy 
was  made;  and,  in  the  absence  of  any  proof  upon  the  subject,  there  is 
no  reason  to  say  that  the  lien  of  the  levy  was  not  prior  to  the  right 
of  the  receiver,  which  became  perfected  by  the  filing  of  his  bond,  and, 
when  perfected,  related  to  the  date  of  his  appointment.  After  the  ap- 
pointment of  the  receiver,  the  property  which  Lord  had  received  as  cus- 
todian from  the  sheriff  was  delivered  to  him,  with  other  property  of 
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the  corporation,  upon  an  arrangemeat  made  between  Anthony  and 
Lord  that  Anthony  would  cause  the  property  to  be  sold,  and  would 
pay  the  amount  of  Mrs.  Elmore's  lien  out  of  the  proceeds  of  the  prop- 
erty, turning  the  remainder,  if  any,  into  the  general  funds  of  the 
ctMupany  which  he  held  as  receiver.  After  the  prqperty  had  been 
sold,  Anthony  was  removed  as  receiver,  and  the  present  respondent 
substituted,  who  received  the  proceeds  of  the  sale  of  the  property 
which  had  been  levied  upon.  Those  proceeds  were  considerably  more 
than  BufQcient  to  pay  the  claimant's  judgment  and  the  sheriff's  fees. 
A  demand  was  made  of  the  new  receiver  to  pay  the  money  to  the 
plaintiff,  which  he  refused  to  do,  and  thereupon  this  motion  was  made 
to  require  him  to  do  so.  The  motion  was  denied,  and  Mrs.  Elmore 
takes  this  appeal. 

The  facts  above  recited  are  substantially  found  by  the  referee  to 
whom  the  motion  was  sent  to  report  the  facts  with  his  opinion  thereon. 
The  conclusions  of  law  of  the  referee  that  Mrs.  Elmore  was  not  enti- 
tled to  the  payment  of  the  amount  of  her  judgment  are  based  upon 
certain  facts  which  have  not  yet  been  referred  ta  Those  facts  are 
that  before  the  levy  was  made  the  plaintiff's  attorney  in  the  execution 
delivered  to  the  sheriff  a  letter,  which  said,  in  effect,  that  the  sheriff 
was  authorized,  after  making  the  formal  levy  upon  the  property  of  the 
company,  to  permit  the  same  to  remain  in  the  possession  of  William  G. 
Lord,  as  his  custodian,  taking  a  receipt  from  him  for  the  property  kv- 
led  upon  under  the  execution,  and  to  permit  the  same  so  to  remain 
until  further  direction  from  the  plaintiff's  attorney,  who  signed  the 
letter.  The  referee  held  that  the  legal  result  of  this  letter  was  to  de- 
prive the  levy  of  any  effect  to  bind  the  goods  of  the  judgment  debtor. 
This  finding  was  based  upon  the  idea  that  the  duty  of  the  sheriff,  after 
receiving  the  letter,  was  to  jB-oceed  no  further  with  the  execution ;  and 
that,  being  bound  to  follow  the  instructions  of  the  plaintiff's  attorn^, 
he  had  no  power  to  do  anything  more  than  to  permit  the  property  to 
remain  in  the  custody  of  Mr.  Lord,  without  taking  any  steps  to  reduce 
it  to  money,  and  devote  it  to  the  payment  of  the  execution.  We  do 
not  think  that  any  such  effect  should  be  given  to  that  letter.  The 
sheriff  had  the  right  to  leave  the  property  in  the  hands  of  any  person 
whom  he  might  select  as  custodian.  If,  because  of  the  fault  of  the 
person  so  selected,  the  property  wtis  lost,  and  the  judgment  Gredit<Mr 
could  not  realize  the  value  of  it,  the  sheriff  would  be  liable,  because 
the  custody  of  the  custodian  was  his  custody,  and  he  was  bound  to 
keep  the  property  safely,  so  that  it  might  be  devoted  to  the  satisfaction 
of  the  execution  in  the  legal  way.  The  letter  which  authorized  the 
sheriff  to  select  a  particular  person  as  custodian  would  probably  have 
had  the  effect  to  relieve  him  from  liability  if  the  ■propextj  had  been 
lost  because  of  the  n^ligence  of  that  particular  custodian.  But  it 
would  not  have  any  other  effect,  unless  by  a  reasonable  construction 
of  the  letter  it  can  be  said  that  the  sheriff  was  directed  to  do  nothing 
more  with  the  property  than  to  leave  it  in  the  custody  where  he  had 
placed  it  An  examination  of  the  letter  shows  that  the  sheriff  was 
not  directed  to  do  anything.  He  received  no  instractions  -which 
should  govern  his  action  in  regard  to  this  property  which  he  had  lev- 
ied upon.    There  was  nothing  in  the  letter  which  even  required  him  to 
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leave  it  in  the  cnstody  of  Mr.  Lord;  nor  was  there  anything  in  it  which 
required  him  to  postpone  the  sale  of  it,  or  even  left  him  at  liberty  to 
postpone  such  sale.  The  letter  must  be  read  in  connection  with  the 
execution  whidi  had  been  delivered  to  the  sheriff.  That  execution 
required  him  to  make  the  amount  of  the  judgment  out  of  the  prop- 
er^ upon  which  he  levied,  and  the  letter  permitted  him  to  leave  the 
property  which  he  levied  upon  in  the  possesaioa  of  the  custodian,  and 
antil  fnrthCT  directions  should  be  given  by  the  plaintiff's  attorney; 
tiie  plain  meaning  being  that  the  property  might  be  left  in  the  custody 
of  that  person  so  long  as  it  was  to  be  left  in  the  custody  of  anybody, 
and  until,  pursuant  to  the  command  of  the  execution,  it  became  the 
duty  of  the  sheriff  to  make  other  disposition  of  it,  unless  directions 
should  be  given  by  the  attorney  in  the  execution  to  take  it  out  of  the 
cnstody  of  that  person.  The  letter  cannot  be  said  to  require  the 
aheriff  to  sell,  or  to  forbid  him  from  selling,  the  property,  according 
to  the  directions  of  his  writ.  Much  less  can  it  be  said  to  show  an  in- 
tention on  the  part  of  the  judgment  creditor  that  the  writ  should  not 
be  executed.  The  case  is  not  at  all  like  that  of  Robertson  v.  Lawton, 
91  Hun,  67,  36  N.  Y.  Snpp.  175,  even  if  that  case  was  well  decided, — 
which  we  are  not  prepared  to  admit. 

It  is  suggested  that  the  sheriff  acquired  no  lien  by  his  levy  upon 
the  promissory  note,  because  a  promissory  note  is  not  a  subject  of 
levy  upon  execution.  Undoubtedly,  a  chose  in  action  of  that  nature 
cannot  be  levied  upon  by  virtue  of  an  execution,  against  the  objection 
of  the  judgment  debtor.  Ingnlls  v.  Lord,  1  Cow.  240.  If  that  were 
all  there  was  of  the  case,  no  lien  could  be  acquired  by  this  act  of  the 
deputy  sheriff.  But,  while  the  judgment  debtor  holding  the  promis- 
sory note  is  undoubtedly  at  liberty  to  say  that  such  a  note  cannot  be 
levied  upon  by  virtue  of  an  execution  against  his  property,  yet  if, 
when  the  execution  is  presented  to  him,  he  turns  over  to  the  sheriff  the 
prauisBoiy  note,  with  the  intention  that  the  latter  ehonld  hold  it  sub- 
ject to  the  execution,  there  is  no  reason  why  he  should  afterwards 
be  permitted  to  say  that  the  sheriff  did  not  acquire  the  right  to  hold 
that  property  precisely  as  he  would  hold  any  other  property.  There 
is  nothing  in  the  nature  of  this  particular  property  which  renders  it 
improper  that  it  should  be  taken  into  the  custody  of  the  sheriff  with 
the  consent  of  the  judgment  debtor.  The  statute  authorizes  a  levy 
upon  any  chose  in  action  made  by  a  corporation,  mnnicipal  or  other- 
wise, or  by  a  public  ofiBcer,  which  is  in  terms  negotiable,  or  payable  to 
the  bearer  or  holder.  Code  Civ.  Proc.  §  1411.  It  is  quite  true  that 
that  section  does  not  include  promissory  notes  made  by  private  per- 
sons; but  there  is  no  real  distinction  between  the  two  kinds  of  prop- 
erty, and  no  reason  why,  if  such  a  note  as  this  should  be  turned  over 
to  the  sheriff,  he  should  not  be  permitted  to  hold  it  and  insist  upon 
his  lien  upon  it.  But  in  this  case,  in  addition  to  the  promissory  note, 
the  secretary  of  the  company  turned  out  to  the  sheriff  the  shares  of 
atock.  So  far  as  they  belonged  to  this  company,  they  were  clearly  lev- 
iable, and  the  sheriff  was  authorized  to  sell  the  interest  of  the  com- 
pany; and  if  the  actual  owner  of  the  stock,  who  pledged  them  as  se- 
curity, found  no  fault  with  it,  we  can  see  no  reason  why  the  sheriff 
might  not  properly  hold  them  as  against  anybody  else.     We  con- 
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dude,  therefore,  that  the  sheriff  acquired,  by  the  act  of  the  secretary  of 
the  company,  a  valid  lien  upon  the  property,  which  was  turned  out  to 
him  to  apply  upon  this  execution.  It  is  said,  however,  that  the  re- 
ceiver had  no  authority  to  make  the  contract  into  which  he  afterwards 
entered,  that  he  would  take  possession  of  this  property  with  the  other 
property  of  the  company,  and,  having  sold  it,  or  collected  the  money 
upon  it,  would  devote  so  much  of  that  money  as  was  necessary  to  the 
payment  of  Mrs.  Elmore's  claim.  It  may  be  that  the  receiver,  before 
making  such  a  contract,  should  have  asked  the  permission  of  the  court. 
But,  if  the  receiver  had  refused  to  make  such  an  arrangement,  it  is 
quite  dear  that  he  could  not  have  gotten  possession  of  this  property 
without  a  direction  of  the  court  that  it  be  turned  over  to  him.  It  is 
equally  clear  that  upon  the  facts  here  shown  the  court  would  only,  turn 
the  property  over  upon  the  condition  that  the  lien  of  the  plaintiff  in  the 
execution  should  be  protected.  This  lien  was  superior  to  the  right 
of  the  receiver.  He  took  the  property  charged  with  that  lien.  The 
agreement  that  he  made  was,  therefore,  one  which  the  court  would 
have  made ;  and  while  technically,  perhaps,  he  should  not  have  made 
it  without  permission  of  the  court,  yet,  as  he  was  enabled  by  it  to  gef 
possession  of  this  property,  and  to  save  for  the  company  the  amount 
which  he  collected  over  the  amount  which  the  plaintiff  was  entitled 
to  receive  out  of  it,  the  agreement  he  made  is  one  which  ought  to  be 
enforced.  We  see  no  reason  why  it  should  not  be  enforced.  It  was 
made  to  appear  in  the  case  that  this  note  was  a  part  of  the  reserve 
fund  of  the  company,  but  there  is  nothing  to  show  for  what  purposes 
the  reserve  fund  was  established,  and  certainly,  in  the  absence  of 
proof,  there  can  be  no  presumption  that  any  particular  fund  of  a  cor- 
poration is  exempt  from  the  claims  of  its  creditors. 

For  these  reasons,  we  think  the  appellant  should  have  been  per- 
mitted to  receive  the  amount  due  upon  her  judgment  out  of  the  money 
collected  by  the  receiver  upon  this  property  which  was  turned  over 
to  Mr.  Lord  by  the  sheriff.  The  order,  therefore,  denying  her  moti<Mi 
must  be  reversed,  with  flO  costs  and  disbursements,  and  the  motion 
gi-anted,  with  f  10  costs  and  disbursements  of  the  reference.  All  con- 
cur. 


<19  App.  Dlv.  205.) 

DBLANOY  V.  DBLANOT. 

(Supreme  Court,  Appellate  Division,  First  Department    June  18,  1807.) 

DivoRCB— Failurk  to  Pay  Alimony— Coktkmpt. 

A  defendant  cannot  be  punished  for  contempt  In  falling;  to  pay  alimony 
awarded  against  him  by  a  Judfouent  for  divorce  unless  It  la  shown  that  a  de- 
mand has  been  made  npon  him  for  the  payment  of  the  alimony  In  arrear, 
and  the  absence  of  snch  demand  Is  not  excused  by  proof  that  the  defendant 
has  been  absent  from  the  state,  at  least  where  It  appears  that  the  papers  in 
the  proceedings  for  contempt  have  been  served  npon  him,  within  the  state, 
without  the  making  of  such  demand. 

Appeal  from  special  term. 

Suit  by  Bertha  B.  Delanoy  against  William  A.  Delanoy  for  divorce. 
From  an  order  judging  defendant  in  contempt,  he  appeals.    Reversed. 
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Argued  before  SUMSEY,  PATTERSON,  O'BRIEN,  IN<*RAHAM, 
and  PARE^ER,  JJ. 

Tbomas  McAdam,  for  appellant 
M.  H.  OroBsman,  for  respondent 

PATTERSON,  J.  It  was  properly  held  by  the  court  below  that 
the  defendant  could  not  excuse  his  failure  to  comply  with  the  terms  of 
the  judgment  requiring  the  payment  of  alimony  by  setting  up  in  an- 
swer to  the  motion  to  punish  him  for  contempt  his  present  poverty  or 
inability  to  pay.  Ryckman  v.  Ryckman,  34  Hun,  238.  But  the  pa- 
pen  presented  to  the  court  by  the  plaintiff  on  this  motion  to  punish 
the  defendant  for  his  contempt  were  radically  defective,  in  that  it  was 
not  shown  that  a  demand  was  made  on  the  defendant  for  the  payment 
of  the  alimony  in  arrear  before  this  proceeding  was  instituted.  The 
motion  was  made  under  section  1373  of  the  Code  of  CSvil  Procedure, 
which  relates  to  the  enforcement  of  a  judgment  for  alimony  by  punish- 
ment for  contempt.  The  authority  to  punish  is  conferred  by  that  sec- 
tion, but  the  procedure  is  imder  sections  2266  and  2268  of  the  Code  of 
Civil  Procedure.  In  Ryckman  v.  Ryckman,  32  Hun,  193,  it  was  held 
by  the  general  term  in  this  department,  on  an  appeal  from  an  order 
denying  a  motion  to  punish  a  defendant  for  the  nonpayment  of  ali- 
mony recovered  against  him  in  an  action  for  a  limited  divorce,  that 
"to  subject  him  to  such  punishment  under  the  authority  of  the  pro- 
visions of  the  present  Code,  or  by  the  practice  preceding  it,  a  certified 
copy  of  the  judgment  has  been  required  to  be  served  upon  him,  and  a 
demand  for  the  money  made  upon  him."  That  ruling  was  made,  not 
upon  an  ex  parte  application,  but  upon  a  motion  to  enforce  the  require- 
ment of  a  judgment,  and  the  provisions  of  section  2268  of  the  Code  of 
Civil  Procedure  were  by  that  decision  made  expressly  applicable  to 
such  a  motion  as  this.  The  requirement  that  a  demand  should  be 
made  is  in  accordance  with  many  decisions  upon  applications  to  com- 
mit persons  for  contempt  for  disobedience  of  orders,  judgments,  and 
decrees  requiring  the  payment  of  money.  Park  v.  Park,  80  N.  Y. 
156;  McComb  v.  Weaver,  11  Hun,  271;  Matter  of  Ockershausen,  59 
Hon,  200,  13  N.  Y.  Supp.  396;  Gray  v.  Cook,  24  How.  Prac.  432. 
There  was  nothing  shown  to  the  court  below  indicating  in  any  manner 
that  a  demand  was  made,  or  attempted  to  be  made,  upon  the  defend- 
ant; but  there  are  averments  in  the  affidavit  of  the  plaintiff  that  the 
defendant  was  c<mtinuously  absent  from  the  state,  and  they  were  ap- 
parently relied  upon  to  relieve  the  moving  party  from  the  necessity  <^ 
making  a  demand.  Assuming  that  there  are  cases  in  which  the  mak- 
ing of  a  demand  would  be  dispensed  with,  it  is  evident  that  this  is  not 
one  of  them.  The  defendant  was  within  the  state,  and  was  served  in 
the  city  of  New  York  just  before  this  motion  was  made,  with  a  copy  of 
the  judgment;  and  it  is  apparent  that  a  demand  could  have  been 
made  on  him  at  that  time,  so  that  the  excuse,  if  it  could  be  ent^tained 
at  all,  is  altogether  unavailable  to  this  plaintiff.  The  remedy  invoked 
here  is  a  harsh  one,  and  its  enforcement  would  deprive  the  defendant 
of  his  liberty.  The  circumstances  disclosed  of  the  plaintiff's  rela- 
tions subsequent  to  her  divorce  are  not  such  as  to  commend  her  to 
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the  speciaHconsideration  of  tbe  court.  She  woald  undoubtedly  be  en- 
titled to  her  strict  remedy  if  her  proceeding  were  regular,  and  the  court 
coald  not  deprive  her  of  it;  but  in  such  a  rigorous  proceeding  she 
should  be  held  to  a  full  compliance  with  the  technical  requirementa 
of  the  law,  to  entitle  her  to  what  she  asks. 

The  order  appealed  from  should  be  reversed,  but,  as  it  seems  probable 
that  the  attention  of  the  court  below  was  not  called  to  the  question  of 
a  demand,  the  reversal  should  be  without  costs.     AH  concur. 


(18  App.  DlT.  263.) 

/  CRONBR  et  aL  ▼.  FARMBBS'  FIRE  INS.  CO.  OF  YORK,  PA. 

(Supreme  Cooit,  Appellate  Division,  Second  Department   June  15,  1897.) 

1.  New  Triai/— Motion  fob  Rbhbarino. 

The  court  has  power  to  entertain  a  motion  tor  the  rehearing  of  a  motl4Ni 
for  a  new  trial  made  at  the  time  of  the  trial,  though  such  motion  Is  not  mad« 
at  the  special  term,  nor  at  the  trial  term  at  which  the  cause  was  tried. 

&  Same — Schphibb. 

Upon  a  moUon  for  a  new  trial  of  an  action  on  a  policy  of  flre  insnrance. 
It  appeared  that,  Just  at  the  dose  of  the  trial,  the  defendant  brought  Into 
court  and  exhibited  to  the  jury  a  part  of  the  goods  saved  from  tiie  fire, 
which  were  In  such  a  condition  as  to  lend  support  to  defendant's  claim  that 
none  of  the  goods  were  wholly  destroyed,  while  plaintiff  bad  no  opporttmlty 
to  produce  other  saved  goods  whose  condition  was  such  as  to  have  an  op- 
posite tendency.  It  also  appeared  that  In  four  salts  on  other  poUcies,  cov- 
ering the  same  goods,  at  the  trials  of  which  no  such  Incident  had  occurred, 
plaintiff  had  succeeded,  and  had  been  defeated  only  In  this.  Held,  that  a  new 
trial  should  be  granted. 

Appeal  from  trial  term. 

Action  by  Benjamin  Grono*  and  Morris  Kohn  against  the  Farmers' 
Fire  Insurance  Company  of  York,  Pa.  From  an  order  granting  a  new 
trial,  and  denying  a  motion  for  resettlement  of  such  order,  defendant 
appeals.     Affirmed. 

Argued  before  GOODBIOH:,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Bobert  Thome,  for  appellant. 

Ira  Leo  Bamberger,  for  respondents. 

GOODRICH,  P.  J.  This  action  was  brought  upon  a  policy  of  in- 
snrance, was  tried  before  a  jury  in  November,  1896,  and  resulted  in  a 
verdict  for  the  defendant.  A  motion  for  a  new  trial  was  made  on  the 
usual  grounds,  specified  in  section  999  of  the  Code  of  (Divil  Procedure, 
and  judgment  was  entered  on  December  19th.  On  January.  12,  1897, 
the  plaintiffs'  counsel  procured  a  formal  order  to  be  entered,  denying 
nimc  pro  tunc  the  motion  for  a  new  trial.  On  Fetn'uaiy  2d  the  plain- 
tiffs obtained  an  order  to  show  cause  before  the  justice  who  presided 
at  the  trial  why  the  plaintiffs  should  not  have  leave  to  renew  the  mo- 
tion for  a  new  trial  made  at  the  trial  term,  for  the  reasons  stated  at 
the  time  of  such  motion,  and  for  the  additional  reasons  that  the  plain- 
tiffs were  taken  by  surprise  at  the  trial  and  <hi  the  ground  of  newly- 
disooTered  evidence.     On  the  hearing  of  this  motion,  on  February 
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15th,  an  order  was  entered  granting  the  motion,  on  the  condition  that 
the  plaintiffs  should  stipulate  to  accept  from  the  defendant,  in  fall 
settlement  of  their  claim,  the  sum  of  |687,  with  interest;  such  amount 
being  based  on  verdicts  in  other  causes  Ivought  against  other  insur- 
ance companies  for  the  fire  loss  upon  simflar  policies,  which  were  tried 
sabseqnently  to  the  trial  of  this  action,  and  resulted  in  verdicts  for 
the  plaintiffs. 

It  appears  that  the  plaintiffs  were  insured  in  17  different  companies, 
3  of  which  settled  with  the  plaintiffs,  while  14  defended,  and  that 
trials  had  been  had  in  5  of  the  latter,  in  4  of  which  the  plaintiffs  re- 
covered verdicts.  The  goods  insured  were  gloves  which  were  on  the 
plaintiffs'  premises  at  No.  508  Broadway,  New  York  City.  The  flre 
occurred  December  26,  1894.  An  appraisal  was  had,  by  which  it 
appeared  that  the  original  value  of  the  stock  at  the  time  of  the  fire  was 
over  f  27,000 ;  that  the  original  value  of  the  goods  identified  after  the 
flre  amounted  to  |17,000;  that  the  damage  to  them  was  about  |11,- 
000;  and  that  the  value  of  the  goods  "burned  out  of  sight"  was  about 
f  10,000.  The  defendant,  before  the  jury,  claimed  that  it  was  impos- 
sible for  such  an  amount  of  goods  to  have  been  piled  up  in  the  burned 
space  of  the  premises  and  destroyed,  and  at  the  close  of  the  trial  its 
counsel  produced  some  cases  of  the  damaged  goods,  which  had  been 
removed  from  the  premises  by  the  underwriters,  and  which  were  in 
such  a  condition,  and  of  such  a  character,  as,  undoubtedly,  materially 
affected  the  minds  of  the  jurors,  who  saw  them  and  their  contents;  and 
the  plaintiffs  claimed  that  they  had  no  opportunity  to  explain,  in  the 
hurry  of  the  close  of  the  trial,  that  these  goods  did  not  fairly  represent 
the  real  facts.  After  the  flre  the  firm  of  J.  Cohen  &  Sons,  termed 
"wreckers,"  were  employed  by  the  underwriters  to  save  what  could  be 
saved,  and  they  picked  up  a  large  quantity  of  fragments,  which  were 
put  into  four  cases,  two  of  which  were  the  ones  produced  at  the  trial, 
and  it  was  claimed  that  these  represented  fragments  of  all  of  the  goods 
in  store,  and  that  no  goods  were  actually  destroyed  or  "burned  out  of 
sight."  It  was  for  the  purpose  of  emphasizing  this  assertion  that 
the  defendant  produced  the  two  cases  of  damag«l  goods  at  the  trial. 
These  cases  contained  2,755  pairs  of  gloves,  some  of  them  being  partly 
burned  fragments  of  woolen  gloves,  and  were  brought  into  court  just 
before  adjournment  for  the  day,  and  at  the  close  of  the  evidence.  The 
plaintiffs'  counsel,  in  the  moving  affidavits,  states  that  he  was  taken 
completely  by  surprise  by  the  production  of  the  cases,  and  that,  owing 
to  the  lateness  of  the  hour,  he  was  unprepared  to  produce  the  other 
two  cases,  and  that  if  they  had  been  produced  the  result  of  the  trial 
would  have  been  different.  It  is  not  shown  that  in  the  four  other  ac- 
tions which  have  been  tried  any  such  element  of  evidence  was  intro- 
duced, and  these  actions  resulted  in  verdicts  for  the  plaintiffs.  Cer- 
tainly it  is  to  be  taken  into  consideration  that  we  have  the  anomaly  of 
flve  actions  growing  out  of  the  same  flre,  in  four  of  which  verdicts  were 
rendered  for  the  plaintiffs,  while  in  the  present  action,  with  the  dam- 
aged goods  presented  to  the  jury  without  explanation,  and  without 
the  production  of*  the  other  two  cases,  there  was  a  verdict  for  the 
defendant  Such  a  condition  of  affairs  leads  us  to  believe  that  the 
orderly  administration  of  justice  will  be  conserved  by  a  new  trial. 
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where  the  fullest  opportunity  will  be  afforded  for  the  iiiTestigation  of 
all  the  attendant  circumstances. 

We  haTe  no  doubt  of  the  power  of  the  court  to  entertain  the  motion, 
although  it  was  not  made  at  special  term,  or  at  the  trial  term  afwhich 
the  cause  was  tried.  This  motion  was  for  a  rehearing  of  the  motion 
for  a  new  trial,  which  was  made  at  the  time  of  the  trial ;  but,  aside 
from  this,  the  power  of  the  court  orer  its  judgments  is  not  dependent 
on,  or  limited  by,  section  724  of  the  Code  of  Civil  Procedure,  and  the 
court  may,  in  its  own  discretion,  and  in  the  exercise  of  the  control 
over  its  own  judgments,  open  them  for  sufQcient  reason,  in  the  further- 
ance of  justice.  Vanderbilt  v.  Schreyer,  81 N.  Y.  646 ;  Ladd  v.  Steven- 
son, 112  N.  Y.  326,  19  N.  E.  842;  Donnelly  v.  McArdle,  14  App.  Div. 
217,  48  N.  Y.  Supp.  560;  Eost  v.  Bailroad  Co.  (Sup.;  1896)  41  N.  Y. 
Supp.  1069. 

There  were  also  exceptions  to  certain  testimony  introduced  by  the 
defendant,  which  may  be  considered  in  deciding  this  appeal,  and  we 
are  of  opinion  that  the  judgment  entered  upon  the  verdict  would  have 
been  reversed  for  error  in  the  admission  of  such  evidence.  The  order* 
appealed  from  aie  affirmed.     All  concur. 


(19  App.  Dlv.  S16.) 

STERN  V.  METROPOLITAN  TELEPHONE  &  TELEGRAPH  00. 
(Supreme  Court,  Appellate  DlvlBion,  First  Department    June  25,  1887.) 

1.  DiBOOTBRT — Examination  of  Books  before  Trial. 

In  a  suit  against  a  telephone  company,  based  upon  an  allegation  that 
Its  business  is  affected  with  a  public  use,  that  It  Is  bound  to  render  service 
for  a  reasonable  compensation,  and  that  the  compensatioa  demanded  by  It 
is  unreasonable,  the  latter  allegation,  among  others,  being  pot  In  issue  by 
the  answer,  evidence  from  the  defendant's  books  tending  to  show  the  extent 
of  Its  profits,  is  necessary  and  material,  and  a  proper  subject  for  an  exam- 
ination  before  trial. 

2.  Sake— Examination  of  Dbfbrdamt. 

When  the  officers  of  a  corporation  are  nonresidents  of  the  state,  and 
their  testimony  is  desired  in  connection  with  the  books  of  the  corporation, 
which  are  within  the  state,  a  sufficient  reason  is  shown,  upon  a  motion  for 
an  examination  of  the  defendant  before  trial,  for  taking  the  examination  be- 
fore, rather  ttian  at,  the  trIaL 

Appeal  from  special  term. 

Action  by  Simon  Stern  against  the  Metropolitan  Telephone  &  Tel- 
egraph Company.  From  an  order  vacating  an  order  for  the  examina- 
tion of  defendant  before  trial,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  aad  BUMSEY,  WILLIAMS,. 
INGRAHAM,  and  PARKER,  JJ. 

Wm.  B.  Homblowar,  for  api)ellant. 

James  G.  Carter  and  Melville  Egleston,  for  respondent 

PARKER,  J.  The  order  vacated  by  the  order  appealed  from  direct- 
ed the  president,  secretary,  and  treasurer  of  the  defendant  to  appear 
before  a  referee  appointed  to  take  their  testimony  for  use  upon  the 
trial  of  this  action,  and  required  them  at  the  same  time  to  produce 
before  such  referee  for  inspection  certain  of  defendant's  books.     The 
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Statute  ezpresslj  aathorizes  the  court  to  make  sach  an  order.     Subdi- 
vision 7, 1  872,  of  the  Code  of  Civil  Procedure,  is  in  part  as  follows: 

"And  If  the  party  sought  to  be  examined  is  a  corporation,  the  affidavit  shall 
state  the  name  of  the  officers  or  directors  thereof,  or  any  of  them,  whose  testi- 
mony is  necessary  and  material,  or  the  books  and  papers  as  to  the  contents  of 
vTblch  an  examination  or  inspection  is  desired,  and  the  order  to  be  made  in  re- 
spect thereto,  stiall  dkect  the  examination  of  such  persona  and  the  production 
of  such  books  and  papers." 

The  purpose  of  the  statute  is  not  to  require  an  examination  merely 
because  a  party  to  the  action  desires  it  It  will  not  be  ordered  where 
the  object  aimed  at  is  the  annoyance  of  the  opposite  party,  or  where 
the  design  is  to  ascertain  what  evidence  the  other  party  intends  to 
produce  on  the  trial,  nor  will  what  is  termed  a  "fishing  excursion"  be 
tolerated.  It  must  appear,  in  the  first  place,  that  the  party  in  good 
faith  intends  to  use  the  testimony  which  he  asks  to  take  upon  the 
trial  of  the  action,  and  the  test  wMch  must  be  applied  in  determining 
whether  he  is  entitled  to  the  examination  and  the  production  of  books 
and  papers  is  furnished  by  the  statute,  which  provides  that  the  tes- 
timony must  be  "necessary  and  material."  We  must  inquire,  there- 
toK,  whether  the  afSdavits  used  on  the  motion,  if  subjected  to  this 
test,  will  support  the  order  vacated.  The  action  was  commenced  on 
the  3l8t  of  January,  1895,  and  was  brought  to  enjoin  the  defendant 
from  removing  the  telephone  instrument  in  plaintiff's  office,  and  to  re- 
quire the  defendant  to  perform  telephone  services  to  the  plaintiff  in 
the  customary  manner  in  which  it  had  performed  such  services  for  oth- 
ers, for  the  sum  of  f  150  a  year,  or  for  such  sum  as  constituted  a  rea- 
sonable, just,  and  adequate  compensation  for  this  service.  It  is  al- 
leged in  the  complaint,  in  substance,  that  plaintiff  was  a  subscriber 
of  the  defendant  and  of  its  predecessor  from  some  time  prior  to  the 
year  1891  down  to  about  the  time  of  the  commencement  of  the  action^ 
that  during  such  time  the  plaintiff  paid  per  year  for  such  service 
gums  varying  from  fl20  to  |180  per  year;  that  under  the  pretense 
of  furnishing  a  new  instrument  the  defendant  demanded  that  the 
plaintiff  pay  the  sum  of  {240  per  year,  and  threatened  that  unless  he 
would  make  a  new  contract  for  that  sum  it  would  discontinue  the 
service,  and  deprive  him  entirely  of  the  means  of  communication  by 
telephone.  The  complaint  also  alleged  that  defendant's  business  is 
affected  by  a  public  use,  in  its  nature  and  essence  a  monopoly,  and  in 
prosecuting  the  same  it  uses  public  highways  and  public  and  private 
buildings,  and  occupies  and  uses  public  streets;  that  it  is  a  common 
carrier  for  hire  of  oral  and  written  messages,  and  as  such  common 
carrier  is  under  contract,  implied  by  law,  to  ifumish  its  service  at  a 
fair  and  reasonable  price;  that  the  sum  of  |150  adequately  remuuer- 
ates  the  defendant;  the  price  demanded  in  excess  of  such  sum,  to  wit, 
190  per  year,  constituting  an  extortionate  and  unreasonable  exaction. 
The  answer  puts  in  issue  many  of  the  allegations  of  the  complaint,  in- 
cluding the  one  which  chaises,  in  effect,  that  the  compensation  de- 
mand^ for  the  use  of  the  telephone  is  unlawful,  unjust,  and  illegal ; 
and  alleges  that  the  increased  charges  made  are  reasonable,  just,  and 
legal.  Upon  the  complaint  and  aiffldavits  a  temporary  injunction 
was  granted,  prohibiting  the  defendant  from  removing  the  telephone 
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from  the  plaintiff's  office.  Subsequently  the  motion  to  continue  the 
injunction  was  argued  upon  the  moving  papers,  and  affidavits  submit- 
ted in  opposition  tiiereto  by  the  defendant,  and  it  resulted  in  an  jrder 
continuing  the  injunction;  the  court  holding  that  the  defendant's  busi- 
ness is  in  itself  a  public  business  affected  with  a  public  interest  t« 
be  exercised  under  public  control,  and  governed  by  the  same  rule 
which  obtains  in  the  case  of  a  common  carrier,  which  is  bound  to  fur- 
nish transportation  to  the  public  for  a  reasonable  charge,  and  that, 
where  a  proper  allegation  is  made,  the  court  may  compel  the  corpora- 
tion to  furnish  transportation  upon  the  payment  of  the  sum  which 
shall  be  adjudged  to  constitute  reasonable  compensation.  While  that 
order  haa  been  appealed  from,  it  stands  unreversed,  and  therefore,  in 
the  disposition  of  this  motion,  it  was  the  duty  of  the  court  at  special 
term,  as  it  is  the  duty  of  this  court,  to  assume,  for  the  purposes  of  this 
motion,  that  it  is  the  law  of  the  case  that  the  defendant  is  bound  to 
furnish  telephone  service  to  the  plaintiff  upon  the  payment  of  a  rea- 
sonable compensation  therefor.  Starting  with  such  assumption,  we 
have  no  difficulty  in  reaching  the  conclusion  that  the  testimony  is  ma- 
terial which  the  plaintiff  insists  he  expects  to  obtain  from  the  officers 
and  books  of  the  company.  Evidence  which  tends  to  show  the  extent 
of  the  profit  resulting  annually  from  defendant's  business  is  certainly 
material  in  an  action  the  principal  object  of  which  is  to  determine 
what  constitutes  a  reasonable  compensation  for  each  of  the  defendant 
subscribers.  The  defendant  urges  that  it  does  not  appear  that  it  is 
necessary  that  the  examination  be  had  before,  rather  than  at,  the 
trial,  and  that  such  an  examination  is  never  held  to  be  necessary  after 
issue  joined,  where  it  appears  that  the  examination  can  be  had  at 
the  trial,  except  in  those  cases  where  fraud  is  alleged,  or  some  relation 
of  trust  or  confidence  between  the  parties  confers  a  present  right  to 
know  the  facts  to  be  elicited  by  the  examination.  If  the  accuracy  of 
defendant's  proposition  be  conceded, — and  it  may  be  said  in  passing 
that  it  ia  challenged  by  several  decisions,  including  Presbrey  v.  Public 
Opinion  Co.,  6  App.  Div.  600,  39  N.  Y.  Supp.  957,— still  it  would  not 
operate  to  prevent  an  examination  in  this  case,  for  the  reason  that 
it  does  not  appear  that  an  examination  of  the  officers  of  defendant 
can  with  certainty  be  had  at  the  trial.  It  is  shown  by  the  affidavits 
of  the  plaintiff  that  tie  president  of  the  defendant,  Charles  F.  Cutler, 
resides  at  Momstown,  in  the  state  of  New  Jersey,  and  that  William 
R  Driver,  the  treasurer,  is  a  resident  of  Boston,  Mass.,  while  the  books 
of  the  company  are  located  at  18  Cortlandt  street,  in  the  city  of  New 
York.  These  principal  ofiicers,  whose  testimony  the  plaintiff  desires 
to  take,  may  choose  not  to  be  present  at  the  trial,  and  they  will  not 
be  subject  to  subpoena  if  they  stay  at  their  several  homes.  Their  ex- 
amination on  commission  would  not  accomplish  the  plaintiffs  pur- 
pose, who  desires  to  take  their  testimony  in  connection  with  the  books, 
which  are  in  the  city  of  New  York. 

The  plaintiff  alleged  in  his  complaint,  and  attempted  to  show  by 
his  affidavit,  that  when  the  defendant  charged  him  and  its  other  cus- 
tomers fl5d  per  annum,  it  received  a  reasonable  compensation  for 
the  service,  resulting  in  a  fair  and  liberal  profit  to  the  defendant.  To 
this  the  defendant  made  answer  that  the  expenses  of  operation  in- 
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creased  in  greater  i>roportion  than  the  nnmber  of  anbscriberB;  and 
that  the  ezpmse  of  putting  the  company's  wires  under  ground,  and 
establishing  a  metallic  circuit,  Iiad  increased  the  company's  outlay, 
and,  therefore,  justified  the  increase  in  the  cliarges.  The  defendant 
did  not  attempt  to  give  the  figures  showing  the  actual  receipts  and 
disbursements  of  the  company,  or  the  amount  of  these  extraordinary 
expenses,  or  whether  they  were  charged  to  construction  account  and 
capital  account  as  distinguished  from  expense  account  These  facts 
must  have  an  important  bearing  upon  the  issues  presented  by  the 
{headings,  and  therefore  it  is  but  just  that  the  plaintiff  should  have 
an  opportunity  of  presenting  the  whole  truth  of  the  matter  upon  the 
trial.  No  method  of  accomplishing  this  result  with  certainty  can  be 
discorered  except  by  an  examination  before  trial,  and  it  was  for  sucb 
a  situation  that  the  statute  was  intended  to  provide.  Our  concluaioD 
is  that  the  order  directing  the  examination  of  certain  of  tiie  defend- 
ant's officers  should  not  have  been  vacated. 

The  order  should  be  reversed,  with  |10  costs,  and  the  motion  denied, 
with  910  costs.     All  concur. 


(19  App.  Div.  821.) 

UcORATH  V.  SATEIt 

(Supreme  Oonrt,  Appellate  Division,  First  Department    June  26,  189T.) 

Attach  MKMT — Dibsolutiok — Evidkncb. 

Ui)on  a  motion  to  vacate  an  attachment  gn^inted  on  the  grovmd  that  the 
defendant  was  Intending  to  dispose  of  his  property  to  cheat  his  creditors, 
it  appeared  that  the  only  evidence  of  such  intent  was  two  conversations  of 
defendant,— one  with  the  plaintiff,  in  which  defendant  was  alleged  to  have 
said  (after  complaining  that  he  would  be  unable  to  pay  his  debts  nnless 
he  coold  get  more  for  bis  business  tiian  the  plaintiff  was  willing  to  give) 
that  If  he  was  compelled  by  force  of  circumstances  to  sell  out  his  business 
piecemeal,  he  should  get  eren  with  his  principal  creditors;  and  another  con- 
versation with  an  employe  of  plaintiff.  In  which  defendant  was  alleged  to 
have  said  that  he  was  going  to  leave  tiie  state,  and  his  creditors  would  get 
nothing.  Defendant  denied  both  conrersations.  EM,  that  the  intent  to 
defraud  creditors  waa  not  established,  and  the  attachment  should  have  been 
vacated. 

Appeal  from  trial  term. 

Action  by  Edward  McGrath  against  Octavio  Sayer,  Jr.  From  an 
order  doaying  a  motion  to  vacate  an  attachment,  defendant  appeals. 
Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMBEY,  WILLIAMS, 
INGBAHAM,  and  PABKEB^  JJ. 

Frank  Harvey  Field,  for  appellant 
Thomas  Beige  Etert,  for  respondent. 

PABKE3B,  J.  The  papers  upon  which  the  attachment  was  granted 
were  perhaps  safflcient  to  support  it,  on  the  ground  that  the  defendant 
was  intending  to  dispose  of  his  property  for  the  purppae  of  cheating 
and  defrauding  his  creditors.  But,  on  the  motion  to  vacate  the  at- 
tachment, certain  affidavits  were  filed  by  the  defendant,  whicli,  when 
considered  io  connectiaaa  with  the  plaintUTs  papers  used  on  tiie  motion, 
46N.T.S.-« 
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called  for  the  vacation  of  the  attachment.  The  proviaional  remedy 
of  attachment  is  a  severe  one,  and  should  not  be  sustained  when  grant- 
ed onless  the  proof  fairly  warrants  it.  This  seems  to  be  a  case  where 
this  remedy  was  resorted  to  for  the  purpose  of  obtaining  an  unconscion- 
able advantage  over  a  defendant.  The  defendant  prior  to  May  i, 
1897,  was  a  manufacturer  of  fancy  metal  and  glass  goods  at  135  West 
Twenty-Third  street,  New  York  City.  The  plaintiff  was  his  book- 
keeper and  general  managa*.  Negotiations  between  these  men  for 
a  purchase  and  sale  of  the  property  had  resulted  in  a  contract,  dated 
on  the  day  above  mentioned,  by  which  the  defendant  agreed  to  sell 
part  of  his  business  to  the  plaintiff,  and  to  make  the  triuisfer  on  the 
6th  day  of  May,  two  days  later.  The  consideration  agreed  upon  was 
12,250,  of  which  |650  was  to  be  paid  in  cash,  and  the  balance  in  long- 
time notes.  The  plaintiff  wished  to  retain  the  premises  which  de- 
fendant had  leased,  and  the  agreement  provided  that  he  should  give 
a  bond  to  secure  the  payment  of  rent  to  the  landlord.  May  6th  the 
defendant  refused  to  deliver  the  business  to  the  plaintiff,  and  the  rea- 
son given  was  that  the  security  for  the  payment  of  the  rent  proposed 
by  the  plaintiff  was  not  satisfactory.  No  effort  seems  to  have  been 
made  by  the  plaintiff  to  procure  another  surety,  but  two  days  latw 
he  commenced  this  action  against  the  defendant  for  breach  of  the 
contract,  laying  his  damages  at  19,500, — over  four  times  the  entire 
purchase  price  of  the  business.  In  this  action  the  attachment  now 
before  the  court  was  obtained,  with  the  necessary  result  that  the  busi- 
ness of  the  defendant  has  ever  since  been  tied  up.  The  affidavits  upon 
which  the  attachment  was  issued  were  made  by  the  plaintiff  and  one 
of  his  employ^  The  conversation  which  tlie  plaintiff  alleges  that 
defendant  had  with  him  took  place  some  time  prior  to  the  date  ot  the 
contract,  and  was  as  follows: 

"I  hare  been  cheated  b?  nearly  every  one  I  bare  bad  business  dealings  with, 
>ind,  as  a  result,  I  cannot  see  my  way  clear  to  square  up  my  indebtedness  un- 
less I  can  get  a  better  price  for  the  business  than  you  seem  to  be  willing  to 
pay:  and,  if  I  don't  seU  the  bushiess  to  you.  I  shall  sell  it  out  piecemeal,  for 
the  best  price  I  can  get  for  it,  and  go  to  South  America,  where  my  father 
wishes  me  to  look  after  some  business  interests  for  him.  If  I  am  compelled  by 
the  force  of  circumstances  to  do  this,  I  shall  get  eren  with  my  principal  cred- 
itors." 

If  this  conversation  took  place, — and  the  defendant  strenuously 
denies  it, — ^there  was  but  one  expression  in  it  which  tends  in  any  way 
to  show  what  the  plaintiff  was  bound  to  show,  namely,  that  the  de- 
fendant was  intending  to  dispose  of  his  property  for  the  purpose  of 
cheating  and  defrauding  his  creditors.  He  is  made  to  say,  after 
some  grumbling  about  his  misfortunes  and  the  treatment  he  has  re- 
ceived from  those  with  whom  he  has  done  business,  that,  if  compelled 
to  sell  out,  he  should  get  even  with  his  principal  creditors.  But, 
assuming  the  making  of  this  expression,  it  does  not  necessarily  mean 
that  the  defendant  intended  to  prevent  his  creditors  from  receiving 
the  proceeds  of  his  property.  He  had  already  complained  that,  unless 
he  could  get  more  money  out  of  it  than  the  plaintiff  seemed  to  be 
willing  to  give  him,  he  would  not  have  enough  to  square  up  his  in- 
debtedness: that  he  would  have  to  sell  it  out  by  piecemeal,  for  the 
best  price  he  could,  and  it  would  not  prove  sufficienv  to  pay  his  cred- 
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itors;  and  thns  it  was  made  to  appear  that,  with  the  best  of  inten- 
tions, he  "wonld  be  compelled  by  force  of  circumstances  to  get  even 
with  his  principal  creditors."  Plaintiff's  employ^,  Racey,  in  his  aflB- 
davit  states  a  conversation  which  he  says  occurred  on  the  28th  day  of 
April,  1897,  in  which  the  defendant  said  "that  he  was  just  as  anxious 
to  dose  the  negotiations  as  the  plaintiff  was,  and  for  the  reason  that 
he  was  going  to  leave  the  state,  and  his  creditors  would  get  nothing." 
This  testimony  the  defendant  denies  in  the  most  explicit  and  positive 
manner.  This  denial,  considered  in  connection  with  all  the  other 
facts  and  circumstances  appearing  in  the  papers,  satisfies  us  that,  upon 
the  motion  to  vacate  the  attachment,  it  did  not  then  satisfactorily 
^ipear  that  the  defendant  had  ever  intended  to  dispose  of  his  prop- 
erty for  the  purpose  of  cheating  and  defrauding  his  creditors,  and 
the  motion  should  have  been  granted. 

The  order  should  be  reversed,  with  |10  costs,  and  a  motion  to  vacate 
attachment  granted,  with  f  10  costs.     All  concur. 


(10  App.  Div.  828.) 

BARNES  V.  DUNN. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  2S,  1897.) 

<>■*""'  ASAiHST  Dbobsbbt's  Estatb — Stale  Dbuand. 

Upon  a  reference  of  a  cliiiin  against  the  estate  of  a  decedent  by  his  widow. 
it  appeared  that  about  $4,500  of  rents  of  property  belonging  to  the  claimant 
had  come  Into  the  hands  of  the  decedent;  that  he  had  expended  a  larger  smn 
In  repairs  on  the  propeirty,  but  whence  the  money  so  paid  ont  came  did  not 
ai>pear;  that  after  receiving  the  $4,500  the  decedent  gave  the  clahnant  a 
check  for  $2,S00,  which  she  did  not  present  mitll  18  months  after  Its  date, 
nor  nntll  after  decedent's  death.  Held  that.  In  the  absence  of  evidence  of 
payment  by  decedent  after  the  date  of  the  check,  the  delay  in  presenting  It 
did  not  make  It  a  stale  demand,  and  that  the  evidence  was  sufficient  to  au- 
thorize a  finding  that  the  decedent  was  Indebted  to  the  claimant. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Frances  W.  Barnes  against  Charles  E.  Dunn,  as  executor. 
Prom  a  judgment  rendered  on  the  report  of  a  referee  in  favor  of  plain- 
tiff, defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  WILLIAMS, 
INGRAHAM,  and  PARKER,  JJ. 

Henry  B.  Anderson,  for  appellant. 
Robert  L.  Harrison,  for  respondent. 

PARKER,  J.  Examining  the  decision  of  the  referee  In  the  light 
of  the  rule  invoked  by  the  appellant,  that  "public  policy  requires  that 
claims  against  the  estates  of  the  dead  should  be  established  by  very 
satisfactory  evidence,  and  the  court  should  see  to  it  that  such  assets 
are  fairly  protected  against  unfounded  and  rapacious  raids,"  we  find  no 
occasion  to  disagree  with  it  This  action  was  brought  to  recover 
12,500,  which  sum  the  plaintiff  claimed  that  the  defendant's  testator, 
Joseph  C.  Barnes,  owed  to  her.  She  put  in  evidence  on  the  trial  a 
check  drawn  for  that  amount,  dated  July  17,  1893,  which  was  not  pre- 
sented to  the  bank  where  it  was  made  payable  until  after  the  death  of 
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Mr.  Barnes,  which  occnrred  some  18  months  alter  its  delivery  to  her. 
A  son  of  the  plaintiff  testified  that  he  was  present  with  Mr.  and  Mrs. 
Barnes  when  his  mother  showed  him  the  check,  at  the  same  time 
saying  "that  the  check  had  been  given  to  her  by  my  father  in  payment 
of  rent  for  the  Morristown  property";  that,  while  he  could  not  recol- 
lect the  exact  words  of  Mr.  Barnes,  they  were  to  the  effect  that  he  had 
given  it  to  her  for  that  reason.  The  plaintiff  also  proved  that  she 
was  the  owner  of  a  house  and  lot  in  Morristown,  N.  J. ;  that  the  total 
amount  of  rent  collected  by  the  agent  fraax  January  1,  1887,  to  July, 
1893,  amounted  to  18,950,  out  of  which  was  paid  for  repairs,  interest 
on  mortgage,  insurance,  conmiissions,  etc.,  |4,419.82,  leaving  a  balance 
of  14,530.18,  which  was  paid  over  to  Mr.  Barnes.  Thus,  it  appears 
that  f  4,530  of  moneys  belonging  to  Mrs.  Barnes  came  into  his  posses- 
sion during  the  period  of  time  referred  to,  and  was  deposited  in  tbe 
bank  to  his  credit.  During  that  same  period  of  time  Mr.  Barnes 
expended  a  large  sum  of  money  in  making  repairs  to  the  property, 
and  in  paying  iSie  interest  on  a  mortgage  thereon,  aggregating  a  little 
more  than  the  amount  of  the  rents;  but  it  does  not  appear  from  what 
source  the  money  came  which  paid  these  amounts, — ^whether  it  waa 
the  money  of  Mr.  Barnes  or  Mrs.  Barnes.  Indeed,  nothing  appears,  ex- 
cept that  the  payments  were  made  by  him.  The  evidence  llien  estab- 
lishes that  the  defendant's  testator  had  f4,530  in  his  possession,  of 
plaintiff's  moneys,  and  that  thereafter  he  gave  to  her  a  ehe(±  for 
12,500,  declaring  that  it  was  for  rents  which  he  had  received  for 
her,  and  this  check  was  drawn  upon  the  bank  in  which  he  had  depos- 
ited such  rents.  Thus,  an  indebtedness  of  f2,500  from  defendant's 
testator  to  the  plaintiff,  as  of  the  date  of  July  19,  189S,  wa«  estab- 
lished; and  it  did  not  become  a  stale  demand,  because  no  attempt  was 
made  to  collect  it  for  more  than  a  year  and  a  half.  The  delay  in  its 
iwesentation  was  a  circumstance  to  be  weighed,  in  connection  witb  all 
the  other  evidence  in  the  case,  in  determining  whether  there  was  an 
indebtedness  at  the  time  of  the  giving  of  the  check.  And,  had  there 
been  any  evidence  tending  to  show  payment  by  the  defendant  subse- 
quent to  the  date  of  the  giving  of  the  check,  the  delay  would  have 
constituted  an  important  circumstance  for  consideration  in  connection 
with  such  evidence.  But  nothing  of  the  kind  was  attempted,  and, 
,aB  we  have  already  observed,  the  evidence  justified  the  referee  in  find- 
ing an  indebtedness  as  claimed  by  the  plaintiff.  Upon  the  determina- 
tion of  that  fact,  therefore,  the  circumstance  of  delay  was  without  tejpJ 
importance.  The  facts  were  so  fully  discussed  in  the  opinion  of  the 
learned  referee  that  we  refrain  from  tiieir  furthei*  consideration. 
The  judgment  i^ould  be  affirmed,  with  costs.     All  concur. 
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COLBB  V.  LAMB  et  aL 

(Snpreme  Conrt,  Appellate  Division,  First  Department    June  28.  1897.) 

L   AXKNDlIKirT  OF  ANSWER— KOTICB  OF  TBUX — NOTB  OF  IsSDE. 

A  provision.  In  an  order  extending  a  defendant's  time  to  answer,  that  the 
issue  shall  be  of  the  original  date,  does  not  affect  the  necessity  for  giving 
8  new  notice  of  trial  and  filing  a  new  note  of  Issue,  when  an  amended  an- 
■wer  is  served  after  the  issue  raised  by  the  original  answer  has  been  placed 
OD  the  calendar, 
t,  Plkadins — Ahswbr— Reflt. 

'When  an  answer  has  been  served,  containing  a  counterclaim,  the  cause 
la  not  at  issue  until  a  reply  has  been  served,  or  the  time  to  reply  has  expired, 
t.  Destrcctton  of  Issdes— Strikhto  Case  from  Calender. 

vnten  a  ease  has  been  jdaced  on  the  calendar,  and  an  amended  answer 
la  afterwards  served,  the  issue  origlnaUy  made  being  destroyed,  the  case 
should  be  stricken  from  the  calendar. 

Appeal  from  special  term. 

Action  by  William  N.  Coler,  Jr.,  against  Hngh  Lamb  and  others. 
From  an  order  denying  defendants'  motion  to  strike  the  case  firom  the 
calendar,  they  appeal.     Eeversed.  

Argued  before  VAN  BBIINT,  P.  J.,  and  RUMSEY,  WILLIAMB, 
INQRAHAM,  and  PARKER,  JJ. 

Albridge  C.  Smith,  for  appellants. 
Frederick  T.  Hill,  for  respondent 

RUMSEY,  J.  Before  this  action  was  at  Issue  the  defendants  ob- 
tained from  the  court  20  days'  extension  of  time  to  answer.  The 
order  giving  them  that  extension  prescribed  that  the  issue  should  be 
<rf  the  original  date.  The  defendants  served  an  answer,  upon  which 
the  cause  was  at  issue,  and  it  was  regularly  put  npon  the  ctdendar  for 
the  March  term.  On  the  23d  day  of  February,  1897,  the  defendants 
served  an  amended  answer,  setting  up  a  counterclaim.  The  time  for 
the  plaintiff  to  reply  to  this  answer  had  not  yet  expired,  when,  on  the 
^fb  at  February,  the  defendants  obtained  an  order  to  show  cause  why 
the  cause  should  not  be  stricken  from  the  calendar,  on  which  it  had 
been  placed  when  at  issue  before.  On  the  3d  day  of  March  this  mo- 
tion was  denied,  and  this  appeal  was  taken  from  the  order  denying 
that  motion.  When  the  amended  answer  setting  up  a  counterclaim 
had  been  served,  the  plaintiff  had  20  days  to  reply  to  that  counterclaim. 
Until  that  reply  had  been  served,  or  the  time  to  serve  it  had  expired, 
the  caae  was  not  at  issue.  Until  the  case  was  at  issue,  it  could  not 
be  put  upon  the  calendar.  As  an  original  proposition,  therefore, 
this  case  could  not  have  been  put  upon  the  calendar  until  after  the 
i^ly  had  been  served,  or  the  time  to  reply  had  expired.  It  was  put 
on  the  calendar  upon  the  issue  framed  by  the  original  answer,  and  was 
pmjperly  tha^  upon  that  issue;  but  when  that  issue  was  destroyed  by 
the  aerrice  eif  a  aiew  answer  containing  a  counterclaim,  the  case  was 
no  longer  ia  a  condition  to  be  tried,  and  it  ought  not  to  have  remained 
npon  the  calendar,  because  it  could  not  be  disposed  of,  for  lack  of  the 
prDi>er  {iesdin^gs  to  raise  an  issue  upon  which  a  trial  could  be  had. 
Oritrander  t.  Coakey,  20  Hun,  421.     Before  it  could  be  put  npon  the 
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calendar  after  that,  it  was  necessary  that  a  new  notice  of  trial  shoald 
be  served,  and  a  note  of  issue  filed,  which  should  contain  the  things 
required  by  section  977  of  the  Code,  some  of  which  could  not  be  stated 
until  after  the  last  pleading  had  been  sared.  The  fact  that,  by  the 
order  extending  the  time  to  answer,  the  date  of  issue  was  to  be  of  the 
time  when  the  answer  was  first  due,  is  of  no  importance.  Even  if 
that  order  was  in  force  after  the  amended  answer  had  been  served, 
it  had  nothing  to  do  with  the  framing  of  an  issue  It  only  affected 
the  place  where  tlie  case  should  be  upon  the  calendar,  to  be  indicated 
by  a  statement  of  Hie  time  as  of  which  the  issue  should  be  dated. 
But  although  the  issue,  when  framed,  was  to  date  as  of  the  time  when 
the  answer  was  due,  there  was  no  issue  until  the  pleading  had  been 
actually  served.  For  that  reason  the  order  appealed  from  was  erro- 
neous, and  the  motion  of  the  defendants  to  strike  the  case  from  the 
calendar  should  have  been  granted. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  granted,  with  f  10  costs.     All  concur. 


(io  App.  Dlv.  308.) 

FORSTER  r.   CANTONI. 

(Supreme  Court,  Appellate  Division,  First  Department    Jane  18,  1897.) 

Abatement  ov  Action— Death  op  Dependant. 

Wljen  two  causes  of  action  are  joined  in  one  complaint,  one  of  which  sur- 
vives and  the  other  does  not,  the  plaintiff,  after  the  death  of  the  defend- 
ant, is  entitled,  under  section  757  of  the  Code  of  Civil  Procedure,  to  have  the 
action  continued  against  the  representative  of  the  defendant  aa  to  the  cause 
wlilch  survives,  at  least  upon  condition  of  striking  out  the  cause  which  does 
not  survive,  and  this  without  regard  to  the  fact  that  the  plaintiff's  conduct 
may  be  shown  by  the  statements  of  the  complaint  to  have  been  Immoral, 
and  contrary  to  public  policy. 

Rumsey,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Elsa  Forster  against  Salvatore  Cantonl.  On  the  death 
of  defendant,  plaintiff  moved  that  the  action  be  revised  against  Louis 
E.  Bomeisler,  as  executor.  From  an  order  denying  the  motion  (44 
N.  Y.  Supp.  241)  she  appeals.     Reversed. 

Argued  before  RUMSEY,  PATTERSON,  O'BRIEN,  INGRAHAM, 
and  PARKER,  JJ. 

Samuel  H.  Randall,  tor  appellant. 
William  B.  Homblower,  for  respondent. 

INGRAHAM,  J.  By  section  757  of  the  Code  it  is  provided  that, 
"in  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if  the  cause 
of  action  survives  or  continues,  the  conrt  mnst,  upon  a  motion,  allow 
or  compel  the  action  to  be  continued,  by  or  against  his  representative 
or  successor  in  interest."  The  original  defendant  in  this  action  was 
the  sole  defendant,  and,  if  the  cause  of  action  survives  or  continues, 
the  plaintiff  has  a  right  to  have  the  action  continued  as  against  the 
representative  of  the  defendant.  It  is  conceded  that  in  this  case  the 
first  cause  of  action  did  not  survive  the  death  of  the  defendant,  bat 
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that  the  second  cause  of  action  did.  The  question,  therefore,  is 
whether  or  not,  under  the  mandatory  proirision  of  the  Code,  the  plain- 
tiff is  entitled  to  have  the  action  continued  at  any  rate  so  far  as  to 
allow  her  to  try  the  second  cause  of  action,  and  I  can  see  no  reason 
why  she  should  not  have  that  right,  assuming  that,  notwithstanding 
the  mandatory  provision  of  tliis  section  of  the  Code,  there  is  still  a  dis- 
cretion vested  in  the  court  to  determine  whether  or  not  the  plaintiff 
has  lost  her  right  to  continue  the  action  by  laches,  or  such  conduct  as 
would  make  it  inequitable  to  allow  her  to  take  advantage  of  the  j)ro- 
Tisitms  of  this  section.  To  justify  a  denial  of  the  application,  the 
facts  presented  to  the  court  must  show  some  act  of  the  party  applying 
which  would  justify  the  court  in  refusing  to  give  to  the  applicant  the 
relief  that  the  Code  directs.  It  is  not  claim^  here  that  the  plalntifl 
has  been  guilty  of  laches  in  making  the  application,  but  it  is  claimed 
that  because  the  plaintiff  has  united  in  the  same  complaint  two  causes 
of  action,  one  of  which  would  survive  and  the  other  would  not,  such 
joinder  of  causes  of  action  gives  to  the  court  a  discretion  to  refuse  to 
continue  the  action  as  to  the  cause  of  action  which  does  survive;  and 
stress  is  laid  upon  the  fact  that  the  first  cause  of  action  as  alleged 
shows  a  flagrant  violation  of  her  duties  as  the  wife  of  her  former  hus- 
band, and  that  the  contract  upon  which  she  bases  her  right  to  recover 
is  one  which  is  immoral,  and  contrary  to  public  policy  to  enforce. 
While  I  am  not  disposed  to  question  the  accuracy  of  tMs  statement  of 
the  first  cause  of  action,  still  I  know  of  no  rule  which  allows  a  court 
to  refuse  to  give  a  plaintiff  relief,  where  a  good  cause  of  action  is  al- 
leged, because  the  plaintiff's  conduct  has  been  immoral,  or  against 
public  policy.  Nor  do  I  think,  under  the  provisions  of  the  Code,  that 
the  court  is  justified  in  denying  absolutely  a  right  to  continue  an 
action  to  recover  for  a  cause  of  action  that  survives  because  the  plain- 
tiff has  joined  such  a  cause  of  action  with  one  that  does  not  survive. 
By  section  755  of  the  Code  it  is  provided  that  an  action  does  not 
abate  by  any  event,  if  the  cause  of  action  survives  or  continues.  I 
think  this  applies  when  one  of  several  causes  of  action  alleged  in  the 
complaint  sur\ives,  as  well  aa  where  all  of  the  causes  of  action 
survive,  and  that  in  such  a  case  the  court  is  bound  to  allow  the  action 
to  be  continued  as  to  the  cause  of  action  which  does  survive.  Such 
an  order  is  not  an  adjudication  that  all  of  the  causes  of  action  survive. 
The  order  itself  can  expressly  adjudge  that  as  to  the  cause  of  action 
that  did  not  survive  the  action  is  not  continued;  or,  exercising  the  dis- 
cretionary power  vested  in  the  court,  which  seems  to  be  recognized  by 
the  decisions  of  the  court  of  appeals,  the  motion  could  be  granted  upon 
condition  that  the  plaintiff  consent  to  strike  from  the  complaint  the 
cause  or  causes  of  action  which  do  not  survive. 

An  afBrmance  of  this  order  would  defeat  the  plaintiff's  right  to  any 
■Dbetantial  recovery  upon  this  cause  of  action  which  does  survive,  for 
the  statute  of  limitations  has  run  against  the  greater  portion,  if  not 
all,  of  this  second  cause  of  action.  I  think  the  plaintiff  is  entitled  to 
have  that  cause  of  action  tried  by  the  method  provided  by  law,  and 
that  she  should  not  be  deprived  of  that  right  unless  it  appears  that  in 
some  way  she  has  lost  it  by  virtue  of  some  act  of  hers  which  would 
make  it  inequitable  to  allow  her  to  proceed. 


Digitized  by  V^OOQ  IC 


120  46  NBW  YORK  SUPPLBMXNT  (Sup.  Ct. 

um  80  New  York  State  Reporter.- 

In  the  ca«e  of  Goit  t.  Campbell,  82  N.  Y.  615,  in  conatroing  section 
757  of  the  Ciode,  the  court  aay:  '^e  think  the  true  constroctiiHi  ia 
that,  where  a  party  has  the  right  to  a  revivor  or  ocmtinuanoe  of  the 
action,  the  relief  muat  be  granted  'On  motion.  And  we  also  think 
that  thiB  right  is  to  be  determined  according  to  settled  mles  of  pro- 
cedure in  equity,  so  far  as  they  have  been  eetaJblished  by  precedent" 
And  in  the  case  of  Holsman  v.  Bt.  John,  90  N.  Y.  4M,  it  was  held  that, 
where  a  cause  of  action  survived,  it  was  error  on  the  part  <rf  the  coart 
below  to  r^use  to  revive  the  action  upon  motion,  and  the  ooort  of  ap- 
peals in  that  case  reversed  the  order  of  the  superior  court,  and  granted 
the  motion. 

I  think,  therefore,  that  the  order  should  be  reversed,  and  the  motion 
granted,  upon,  condition  that  the  plaintiff  consent  to  strike  out  the 
first  cause  of  action;  f  10  costs  of  this  appeal  and  the  diabnraementa 
to  abide  the  event  of  the  action. 

PATTEBSOK,  O'BRIEN,  and  PARKER,  JJ.,  concur. 

RTJMSEY,  J.  I  dissent.  I  do  not  think  that  this  is  one  of  the 
cases  in  which  the  court  has  power  to  exercise  any  discretion.  The 
right  to  substitute  the  executor  of  a  deceased  party  is  solely  statutory, 
and  it  can  only  be  done  as  to  the  whole  action.  There  is  no  provision 
in  the  Code  for  the  joinder  of  two  causes  of  action,  one  of  which 
survives  and  the  other  does  not;  and  for  that  reason  I  think  that  when 
two  of  such  causes  are  joined,  if  the  defendant  dies,  the  plaintiff  can- 
not continue  the  executor  as  to  the  living  cause  of  action,  striking  oat 
the  other.  But  if  I  am  wrong,  and  there  is  a  discretion  in  the  court, 
I  do  not  think  that  it  is  proper  to  exercise  such  discretion  in  favor  of 
a  confessed  adulteress,  so  as  to  enable  her  to  recover  the  wages  of  her 
sin  out  of  the  pockets  of  the  widow  and  children  of  her  paramour, 
although  she  alleges  that  she  acted  as  his  housekeeper  at  the  time  she 
was  living  with  him  as  his  mistress. 


(M  App.  Dlv.  297.) 

OARLETON  et  al.  ▼.  LOMBARD,  AfRBS  &  CO. 

(Snpreme  Court,  Appellate  Dlrlslon,  Firat  Department    June  26,  1897.) 

1.  SaiiE— Latent  Defects— Acrioir  fob  Damaobb. 

In  an  action  to  recoTer  damagea  for  latent  defects  In  certain  oil  sold  by 
the  defendants  to  the  plaintiffs,  rendering  It  unmerchantable,  the  plaintiffs 
proved  a  Judgment  against  them  In  an  action  by  parties  to  whom  they  had 
sold  the  oil,  In  which  the  question  of  Its  quality  was  submitted  to  the  juiy, 
and  a  verdict  rendered  against  plaintUTs.  They  also  proved  that  the  de- 
fects In  the  oil  could  not  have  been  discovered  by  Inspection  at  the  time  of 
its  delivery  by  defendant,  and  also  that  large  quantities  of  the  oU  were  re- 
fined t^  the  defendant  without  the  defects  existing  In  the  oil  in  question. 
Held,  that  this  presented  a  question  for  the  Jury  to  determine,  ajs  to  whether 
the  unmerchantable  quality  of  the  oil  was  occasioned  by  lack  of  ordinary 
care  in  its  manufacture. 

Il  Baub— Measubb  of  Damaobs. 

When  merchandise  sold  under  a  contract  by  a  particular  description  is  af- 
fected by  latent  defects,  not  dlRcoverable  on  inspection,  whiCh  render  it  an- 
mercbantable,  the  vendee  may  recover  from  the  vendor  the  amount  of  a  J«dg- 
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meat  recovered  against  him  by  his  vendee,  baaed  on  the  defects  of  the  mer- 
chandise, and  also  the  expense  of  defending  the  suit  brought  by  his  vendee 
If  the  voidor  has  been  notified  of  such  suit  and  given  an  opportunity  to  de- 
fend it. 

Appeal  from  trial  tenn. 

Action  by  I.  O.  Carleton  and  Oeorge  B.  Moffat  against  Lombard, 
Ayres  &  Oo.  Judgment  for  plaintiffs,  and  defendants  appeal.  Af- 
firmed.   

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  WILLIAMS, 
INGRAHAM,  and  PARKER,  JJ. 

B.  F.  Tracy,  for  appellants. 
James  C.  Carter,  for  respondent& 

INGRAHAM,  J.  The  judgment  of  the  court  of  appeals  on  the 
former  appeal  in  this  case  has  settled  for  us  most  of  the  questions  in- 
TolTed.  43  N.  E.  422.  That  was  an  appeal  from  a  decision  of  the 
general  term  a£Brming  a  judgment  dismissing  the  complaint,  and  in 
rcTersing  that  judgment  the  court  of  appeals  discussed  the  admissi- 
bility and  effect  of  the  judgment  in  the  case  of  Graham  against  this 
defendant,  determined  that  such  judgment  was  competent  as  evidence 
in  this  action,  and  determined  what  it  was  necessary  for  the  plaintiffs 
to  prove  in  addition  to  entitle  them  to  recover.  The  facts  of  the  case 
are  substantially  the  same  upon  this  trial  as  upon  the  trial  which  re- 
sulted in  the  judgment  from  which  that  appeal  was  taken,  and  as  the 
opinion  of  the  court  of  appeals  in  that  case  contains  a  statement  of 
the  facts  of  the  case,  with  the  questions  involved,  it  will  not  be  neces- 
sary to  repeat  them  here.  What  we  have  to  determine  is  whether 
upon  this  trial  the  rules  as  formulated  by  the  court  of  appeals  were 
correctly  applied,  and  the  caae  tried  in  accordance  therewith.  The 
conrt  of  appeals  determined  that  this  was  a  "contract  by  a  dealer  with 
a  manufacturer,  and  is  subject  to  the  rules  and  principles  that  apply  to 
executory  contracts  for  the  sale  and  delivery  of  goods  when  the  parties 
occupy  these  relations  to  each  other";  that  in  such  a  case,  where  the 
article  to  be  delivered  is  sold  by  the  owna:  or  makai:  by  the  particular 
description  by  which  it  is  known  in  the  trade,  it  is  a  condition  prece- 
dent to  his  right  of  action  that  the  thing  which  he  has  delivered,  or 
offers  to  deliver,  should  answer  this  description.  The  tendency  of  the 
recent  decisions  in  this  conrt  is  to  treat  such  words  as  part  of  the  con- 
tract of  sale,  descriptive  of  the  article  sold  and  to  be  delivered  in  the 
fatnre,  and  not  as  constituting  that  collateral  obligation  which  some- 
times accompanies  a  contract  of  sale,  and  known  as  a  "warranty,"  and 
that  in  this  case  "the  plaintiff  intended  to  buy  and  the  defendant  to 
tell  an  article  of  refined  petroleum,  which  should  not  only  correspond 
to  the  description  in  the  contract,  but  should  be  free  from  latent 
defects  arising  from  the  process  of  manufacture,  so  as  to  constitute 
a  thing  which,  in  the  commercial  sense,  would  be  of  some  use  or  value." 
Such  being  the  obligation  of  the  parties,  the  court  then  determined 
that  the  former  judgment  in  favor  of  Graham  &  Ck).  against  these 
plaintiffs  was  competent  evidence.  As  to  its  effect  aa  evidence  the 
eonrt  says: 
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"It  Is  quite  true  that  the  record  would  not  prove  that  the  defects  were  latent, 
or  'such  as  would  not  be  disclosed  by  the  inspection  contemplated  by  the  con- 
tract, since  that  question  was  not  Involved  on  the  tormer  trial,  and  the  plainttfls 
did  not  offer  It  for  that  purpose.  It  could  not  be  excluded,  however,  because 
It  did  not  prove  the  plalntUIs'  entire  case.  If  it  proved  any  material  fact  in  sup- 
port of  It,  It  was  admissible.  It  did,  we  thhik,  establish,  as  against  the  de- 
fendant, the  fact  that  the  oil,  when  delivered  alongside  the  Corby,  was  unmer- 
chantable, since  that  was  the  ground  upon  which  the  parties  in  Calcutta  re- 
covered the  damages,  as  we  must  assume  from  the  present  condition  of  the 
record.  The  plaintiffs  were,  of  course,  bound  to  show  by  other  proof  that  the 
defects  which  rendered  the  goods  unmerchantable  were  latent,  and  such  as 
would  not  be  disclosed  by  the  inspection." 

The  court  then  summarized  its  decision  upon  the  qnestionB  presented 
fus  follows: 

"(1)  The  defendant  was  bound  to  deliver  an  article  of  refined  petroleum  that 
was  free  from  latent  or  hidden  defects  that  rendered  it  unmerchantable  at  the 
time  and  place  of  delivery,  and  that  could  have  been  avoided  or  guarded  against 
In  the  process  of  refinement,  or  in  the  selection  of  raw  material,  by  reasonable 
care  and  skill..  (2)  This  obligation  survived  the  acceptance,  if  the  latent  delects 
were  such  as  would  not  appear  upon  an  inspection  to  ascertain  whether  the  oil 
delivered  corresponded  with  tliat  described  In  the  contract  (3)  The  Judgment  roll 
In  the  former  action  was  admissible  in  evidence  for  the  purpose  and  upon  the 
ground  already  stated.  (4)  The  plaintiffs  were  entitled  to  show  that  the  de- 
fendant knew  the  destination  of  the  cargo  of  oil  designated  in  the  contract" 

Upon  a  motion  for  a  reargament  in  this  case,  the  learned  judge  who 
wrote  the  opinion  upon  the  appeal  reiterated  the  rule  laid  down  upon 
the  decision  of  the  caae;  holding  that  the  plaintiff  waa  entitled  to 
show  that  the  defendant  knew  the  destination  of  the  cargo  of  oil  desig- 
nated in  the  contract,  as  bearing  upon  the  question  of  ordinary  care. 

"Since  the  defendant  was  bound,  under  the  decision,  to  furnish  an  article 
free  from  such  latent  defects  as  could  have  been  avoided  by  the  exercise  of 
ordinary  care,  that  question  was  not  foreign  to  the  case.  Ordinary  care  must 
be  determined  with  reference  to  the  facts  and  drcumstances  of  the  case,  and 
it  may  well  be  that  one  degree  of  care  might  be  exacted  in  case  the  oil  was  In- 
tended for  domestic  use,  and  another  degree  when  Intended  to  encounter  ttte 
perils  of  transportation  by  a  long  sea  voyage." 

The  court  then  sums  up  the  result  of  its  decision  as  follows: 

"The  defendant  sold  and  received  pay  for  a  cargo 'of  oil.  It  appears  that  the 
plaintiffs,  who  were  4he  buyers,  sustained  a  very  large  loss  In  consequence  of 
the  transaction,  by  reason,  as  they  allege,  of  secret  defects  In  the  article,  due 
to  improper  refinement,  and  which  could  have  been  avoided  or  guarded  against 
by  the  defendant  in  the  exercise  of  reasonable  care.  In  holding  that  the  de- 
fendant is  1x)und  to  meet  that  issue  of  fact  we  are  unable  to  perceive,  as 
the  defendants'  counsel  seems  to,  that  any  injustice  has  been  done,  oe  any  strain 
put  upon  reason  or  the  rules  of  law  governing  the  confltmctlon  of  contracts  of 
thte  character."    1^  N.  Y.  606,  44  N.  B.  185. 

The  liability  of  the  defendant  in  this  action  must  be  measured  by 
this  judgment  of  the  court  of  appeals,  and  what  we  have  to  determine 
is  whether  the  facts  that  y/eee  held  to  be  essential  to  the  plaintiffs' 
right  to  recover  were  fixed.  The  contract  waa  in  evidence,  and 
speaks  for  itself,  and  under  that,  as  interpreted  by  the  court  of  ap- 
peals— 

"The  defendant  was  bound  to  furnish  an  article  of  refined  petroleum  that  waa 
free  from  latent  or  hidden  defects  that  rendered  it  unmerchantable  at  the  time 
and  place  of  delivery,  and  that  could  have  been  avoided  or  giiarded  Against  in 
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the  process  of  refinement,  or  In  the  selection  of  raw  material,  by  reasonaUe 
care  and  skill." 

The  barden  is  thiu  placed  upon  the  plaintifla  to  prove  that  the 
article  that  was  delivered  to  them  was  not  refined  petroleum,  free 
from  latent  or  hidden  defects  that  rendered  it  unmerchantable  at 
the  time  and  place  of  delivery,  and  that  could  have  been  avoided  or 
guarded  against  in  the  process  of  refinement,  or  in  the  selection  of 
raw  material,  by  reasonable  care  and  skill.  The  plaintiff  proved 
a  contract,  they  then  proved  the  judgment  in  the  case  of  Qraham 
against  these  plaintiffs,  and  they  proved  also  the  charge  to  the 
jury  upon  the  trial  of  that  case  which  submitted  the  question  pre- 
sented as  evidence  tending  to  show  the  question  settled  by  that 
judgment.  Looking  at  the  pleadings  in  the  Graham  case,  with  a 
consideration  ol  the  questions  submitted  to  the  jury  in  the  charge 
of  the  court,  it  is  perfectly  apparent  that  the  question  in  that  case, 
which  was  determined  by  that  verdict,  was  whether  this  oil,  when 
it  waa  delivered  to  the  plaintiffs  by  the  defendants,  was  a  merchant- 
able article,  free  from  such  impurities  as  rendered  it  valueless  as 
oil.    The  question  that  was  submitted  to  the  jury  was: 

"Whether  the  condition  of  the  oil,  as  ascertained  when  It  arrived  at  Calcutta, 
was  In  consequence  of  some  inherent  defect  In  the  oil  as  It  was  packed  In  the 
cans  In  New  Tork;  whether  In  consequence  of  acid  and  water  and  other 
foreign  snbstances  In  the  oil,  by  reason  of  Improper  reflnlng  process,  the  oil 
bad  deteriorated  after  It  was  shipped,  It  was  found  In  the  condition  it  was 
when  it  arrived  In  Calcutta,— then  the  plaintiffs  had  the  right  to  reject  it,  and 
ihey  are  entitled  to  recover  back  the  money  they  paid  for  It" 

Again  the  court  charged  the  jury  that: 

"If,  on  the  other  hand,  considering  the  other  testimony  the  condition  the  oil 
waa  In,  you  are  not  satisfied  the  water  did  get  In  on  the  ship,  but  that  the  con- 
dition It  was  In  In  Calcutta  was  caused  by  the  fact  that  it  was  improperly  re- 
fined, or  Improperly  purified  after  It  was  refined,  or  that  the  add  or  any  other 
substance  that  remained  In  the  oil  was  the  cause  of  the  rusting  of  the  cam, 
and  the  condition  It  was  In  when  It  got  to  Calcutta,  then  the  defendants  have 
never  compiled  with  their  contract,  and  never  delivered  to  the  plaintiffs  the  oU 
tbey  agreed  to  deliver,  and  they  are  bound  to  repay  to  the  plaintiffs  the  amount 
the  plaintiffs  paid  them,  assuming  that  the  oU  that  they  did  deliver  was  accord- 
ing to  the  contract" 

And  at  the  request  of  the  counsel  for  the  defendants  the  jury 
were  expressly  instructed  "that,  if  the  jury  find  that  the  condi- 
tion in  which  the  cargo  was  found  at  Calcutta  was  due  to  sea 
damage,  they  must  find  a  verdict  for  the  defendants,"  and  that  the 
defendants  were  not  chargeable  for  the  result  of  any  sea  damage 
to  the  cargo  on  the  voyage. 

Now,  in  the  face  of  that  instruction  to  the  jury,  a  verdict  was 
found  for  the  plaintiff;  thus  establishing  the  proposition  that  the 
<^  was  not  of  a  merchantable  character,  because  of  the  fact  that 
in  the  oil  at  the  time  it  was  delivered  by  the  defendants  to  the 
plaintiffs  there  was  acid  or  water,  or  other  foreign  substances,  by 
reason  of  improper  refining  process,  that  had  caused  the  oil  to  de- 
teriorate, and  had  thus  caused  it  to  be  in  the  condition  in  which 
it  was  when  it  arrived  in  Oalcutta.  The  verdict,  therefore,  in  that 
case,  conclusively  settled,  as  between  these  parties,  that  the  oil  at 
the  time  it  was  delivered  was  defective  and  not  according  to  the 
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contract;  but  the  court  of  appeals  held  that  the  plamtifiPs  must  also 
prove  by  independent  evidence  that  such  latent  defects  were  of  a 
character  that  would  not  be  disclosed  by  an  ordinary  inspection  pro- 
vided for  by  the  contract;  that  such  defects  could  have  been  avoided 
or  guarded  against  in  the  process  of  refinement  by  reasonable  car» 
and  skill.  We  have  examined  the  record  in  this  case,  and  think  that 
the  evidence  amply  sustained  the  finding  of  the  jury  on  that  qaea- 
tion.  The  judgment  in  the  Graham  case  being  conclusive  evidence 
that  the  oil  was  not  merchantable  and  free  from  improper  substan- 
ces when  it  was  delivered  in  New  York,  the  plaintiffs  proved  in 
the  most  satisfactory  way  that  this  condition  <^  the  oil  could  not 
be  ascertained  by  inspection  at  the  time  of  its  delivery  by  the  de- 
fendant So  this  essential  element  of  proof  was  supplied.  The 
plaintiffs  also  proved  that  enormous  quantities  of  this  oil  were  re- 
fined yearly  by  the  defendants'  refinery  and  the  other  refineries  in 
this  count^;  that  there  was  no  diflBcultv  in  producing  a  grade  of 
oil  similar  to  that  sold,  free  from  these  latent  defects,  and  from  those 
iBubstances  which  rendered  the  oil  unmerchantable;  and  that  this 
defendant  was  engaged  then  and  still  continues  to  refine  enormoas 
quantities  of  this  oil  by  the  process,  which  it  retained  in  a  mer- 
chantable condition.  This,  we  think,  certainly  presented  a  ques- 
tion for  the  jury  to  determine,  aa  to  whether  the  unmerchantable 
quality  of  this  oil  was  occasioned  by  lack  of  care  or  skill  in  super- 
intending the  process  by  which  the  refinement  of  the  oil  was  ac- 
complished. We  have  it  conclusively  established  by  the  judgment 
that  the  oil  was  not  of  a  merchantable  quality,  and  such  as  de- 
scribed in  the  contract,  because  in  it  there  was  contained  water 
or  acid,  or  some  other  substance  which  rendered  it  unmerchantable. 
We  have  the  further  proof  that  when  the  oil  was  delivered  it  was 
in  such  a  condition  that  that  defect  could  not  be  discovered  by  in- 
spection, and  thus,  whatever  the  defect  was,  it  was  of  such  a  char- 
acter that  the  inspection  provided  for  by  the  contract  did  not  dis- 
close it;  and  then  we  have  also  the  fact  that  the  process  by  which 
this  oil  was  refined  was  in  use  by  the  defendants  before  and  after 
the  refinement  of  this  car<»o,  and  had  produced  oil  in  perfect  condi- 
tion, and  fully  up  to  the  requirements  of  the  contract.  This  proof 
left  it  a  question  for  the  jury  as  to  whether  the  condition  of  the 
oil  was  not  caused  by  a  lack  of  ordinary  care  on  the  part  of  the 
employes  of  the  defendants  when  they  refined  this  particular  oil; 
leaving  in  it,  instead  of  removing  from  it,  as  they  should  have  done^ 
the  substance  which  caused  it  to  become  unmerchantable.  In  the 
face  of  this  evidence,  it  is  impossible  to  see  what  could  hare  caused 
this  condition  of  the  oil,  bat  the  fact  that  daring  the  process  of  re- 
fining it,  by  some  neglect  of  those  engaged  in  the  work,  the  add 
or  water  was  not  removed.  We  have  it  thus  satisfactorily  estab- 
lished, by  evidence  which  was  safflcient  to  sustain  the  finding  of 
the  jury,  that  the  oil,  in  the  condition  in  which  it  was  delivered  to 
the  plaintiffs,  was  not  such  ml  as  complied  with  the  contract,  and 
that  such  condition  was  caused  by  its  having  in  it  water  or  acid 
which  rendered  it  unmerchantable;  that,  from  the  condition  of 
the  oil  when  delivered  to  the  defendant,  such  defects  were  not  such 
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as  were  disclosed  upon  the  inspection  provided  for  by  the  contract; 
that  such  defects  were  caused  by  some  negligence  in  the  process 
of  refining  the  oil,  which,  if  the  same  care  and  skill  had  been  used 
as  was  used  in  the  process  of  refining,  both  prior  to  and  subse- 
quent to  the  refinement  of  this  cargo  of  oil,  such  defects  would 
have  been  removed,  and  the  oil  would  have  complied  with  the 
contract;  and  this,  under  the  rules  established  by  this  decision  of 
the  court  of  appeals,  entitled  the  plaintififs  to  recover. 

The  only  other  question  is  as  to  the  measure  of  damages.  It  is 
well  settled  that  the  plaintiffs  were  entitled  to  recover  an  amount 
sufScient  to  compensate  them  for  what  they  had  lost  in  consequence 
of  a  breach  of  their  contract  by  the  defendant.  That  would  be  an 
amount  that  would  pat  the  plaintiffs  in  the  same  position  that  they 
would  have  been  in  had  the  contract  been  complied  with.  Now, 
if  this  contract  had  been  complied  with,  this  Graham  suit  would 
never  have  been  brought,  and  the  plaintiffs  would  not  have  been 
compelled  to  pay  that  judgment,  and  would  not  have  been  com- 
pelled to  defend  that  lawsuit.  What  the  plaintiffs  were  entitled 
to  pecovep,  therefore,  was  the  amount  of  the  judgment  they  had 
to  pay,  and  their  legal  expenses  in  defending  that  lawsuit;  this  last 
becoming  an  item  of  damage  because  of  the  fact  that  the  defend- 
ant had  notice  of  the  lawsuit,  and  did  take  part  in  its  defense.  The 
plaintiffs  presented  their  claim,  showing  the  necessary  disbursements 
in  this  lawsuit.  A  bill  of  items  was  presented  by  them,  and,  after 
that  had  been  marked,  Mr.  Moffat,  the  plaintiffs'  attorney,  said: 

"With  the  Idea  of  further  shortening  the  proof  of  this  mass  of  Items,  as 
erery  Item  of  expenditure  In  the  defense  of  this  action,  and  before,  too,  were 
made  nnder  my  personal  directions  as  counsel,  I  would  sti^gest  that  I  may  take 
the  stand  and  testify  from  the  memoranda  which  I  have  prepared  from  the 
'books  as  to  the  Items  seriatim." 

In  response  to  that  the  defendants'  counsel  stated: 

"You  need  not  go  Into  details.  You  just  take  the  stand,  and  testify  as  to  the 
necessity  of  these  expenses." 

Mr.  Moffat  took  the  stand,  and  testified  as  to  these  expenses  gen- 
erally, and  as  to  the  necessity,  without  objection;  and  no  point  was 
at  all  made  that  the  necessity  of  these  expenses,  or  that  the  actual 
making  erf  them,  was  not  proved.  When  the  court  came  to  charge 
the  jury,  it  said  to  them: 

"If  the  plaintiffs,  however,  have  made  out  a  case,  within  the  rules  laid  down 
by  me,  they  are  entitled  to  a  verdict  at  your  hands  as  follows." 

— ^Then  stated  the  plaintiffs'  claim,  being  the  amount  of  the  judg- 
ment in  the  Graham  case,  and  interest  thereon,  cash  expenditures 
by  them  in  defending  the  Graham  case,  and  interest,  and  ca.sh  ex- 
penditures by  them  prior  to  the  commencement  of  the  Graham  case, 
making  a  total  of  {74,413.85.  Now,  there  was  no  objection  or  ex- 
ception to  this  statement,  except  that,  after  the  jury  had  retired, 
counsel  for  the  defendant  said: 

"We  except  to  the  charge  of  the  court  with  reference  to  the  rule  of  daumires, 
-dalmlng  first  that  the  true  rule  of  damages  In  this  case  Is  the  difference  bci^poii 
the  fair  marketable  value  of  the  oil  which  was  delivered  to  Carleton  &  Moffat 
under  the  contract,  and  the  oU  which  should  hare  been  delivered  at  the  tliua 
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and  place  of  delivery,  and  that,  if  that  rule  be  not  adopted  by  the  court,  the 
amount  of  damages,  under  proper  Instructions,  should  be  left  to  the  jury,  and 
that  the  court  should  not  Instruct  the  Juiy  that  they  must  either  find  for  the  de- 
fendants, or  find  In  favor  of  the  plaintiffs  for  a  definite  sum." 

Now,  it  will  be  noted  that  there  was  no  objection  on  the  trial  to 
the  proof  of  the  items  of  damage,  and  no  claim  that  these  amounts 
were  not  actually  paid,  or  were  not  necessary  in  the  defense  of  the 
Graham  action,  and  no  request  was  made  by  the  court  to  sub- 
mit any  questions  as  to  such  items  of  such  damage  to  the  jury. 
It  seems  to  us,  from  the  record,  that  any  objection  to  the  various 
items,  either  as  to  their  being  sufficiently  proved,  or  as  to  their 
being  proper  in  the  defense  of  the  case,  was  waived,  and  that  the 
only  objection  taken  was  as  to  the  rule  of  damage  adopted  by»the 
court,  and  as  to  the  charge  that  the  plaintiffs  were  to  recover  the 
amount  paid  in  the  defense  of  these  actions  which  had  been  actu- 
ally paid.  We  think  it  clear  that  the  court  adopted  the  proper 
measure  of  damages,  and  that  the  exception  of  the  defendant  was 
not  well  taken. 

Many  other  questions  are  presented  upon  the  record,  both  as  to 
the  charge  as  made,  to  the  refusals  to  charge,  and  to  the  objec- 
tions of  the  defendant.  We  have  examined  them  all,  and  think  that 
none  of  them  are  of  sufficient  importance  to  justify  a  reversal  of 
the  judgment.  The  questions  submitted  to  the  jury  were  the  ques- 
tions determined  by  the  court  of  appeals  as  open  in  the  case.  They 
were  submitted  fairly,  by  a  charge  which  covered  all  of  the  case, 
and  there  was  no  error  that  affected  any  of  these  questions,  or  that 
even  called  for  any^further  discussion. 

We  think  that  the  verdict  was  sustained  by  the  evidence,  and  that 
the  judgment  should  be  afOrmed,  with  costs.    All  concur. 


as  App.  DIv.  501.) 

RBBD  &  BARTON  y.  ASHB. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    Jme  12,  1897.) 

1.  Partnership — Liabiutt  op  Retirino  Partnbr — Payment  of  Firk  Drbt. 
Where  the  creditor  of  a  firm,  after  Its  dissolution,  takes  the  hidlvldual 
negotiable  note  of  the  continuing  partner  in  payment  of  a  firm  debt,  wltb 
knowledge  that  the  maker  has  assumed  and  agreed  to  pay  the  partnership 
debts,  he  thereby  cancels  his  claim  agalvst  the  firm,  and  discbarges  the 
retiring  partner. 

9.  Same— Extension  op  Time  for  Payment. 

Where  a  continuing  partner  assumes  and  agrees  to  pay  the  firm  debts,  the 
acceptance  by  a  creditor  of  tbe  Indlrldnal  negotiable  notes  of  the  continu- 
ing partner,  with  a  knowledge  of  the  facts,  is  an  extension  of  the  time  of 
payment,  -which  discharges  the  retiring  partner. 

H  Same — Indemnity. 

The  liability  of  the  retiring  partner  in  such  case  is  not  affected  by  the 
fact  that,  at  the  time  of  dissolution,  he  was  indemnified  b7  a  bond  for  any 
payments  he  might  be  compelled  to  make. 

Appeal  from  trial  term. 

Action  by  Beed  &  Barton,  a  corporation,  against  Thomas  F.  Ashe, 
in  which  there  was  a  verdict  directed  by  the  court  in  favor  of  plain- 
tiff for  only  a  part  of  the  amount  claimed.     Plaintiff  moves  for  a 
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new  trial,  on  exceptions  taken  at  the  trial,  and  ordered  to  be  heard 
in  the  flrat  instance  at  the  appellate  division.  Motion  denied,'  and 
judgment  on  the  verdict  directed. 

The  plaintiff,  a  nuuiufacturlng  coiporation,  wltb  Its  principal  place  of  business 
at  Tannton,  Mass.,  seeks  by  this  action  to  recover  of  the  defendant  a  balance  of 
an  account  alleged  to  be  due  the  plaintiff  from  the  firm  of  Smyth  &  Ashe,  of 
which  firm  the  defendant  was  at  one  time  a  member.  This  firm,  which  con- 
sisted of  the  defendant  and  Frank  A.  Smyth,  was  organized  on  the  Ist  day  of 
May,  1883,  and  continued  in  business  aa  Jewelers  and  silversmiths,  at  the  city 
of  Rochester,  nndl  the  8th  day  of  January,  1896,  when  Smyth  purchased  the 
lnta«8t  of  the  defendant  therein  for  the  sum  of  $10,000,  and  the  business  was 
thereafter  carried  on  by  Smyth  Individually.  At  the  time  of  tiiie  dissolution  of 
the  firm,  Ashe  transferred  his  Interest  in  the  business  to  Smyth  by  a  bill  of  sale, 
in  -which  the  latter  asstmied  and  agreed  to  pay  all  the  debts  of  the  Arm  then 
existing;  and,  to  Indemnify  the  defendant  against  any  such  debts,  he  procured 
his  brother  Thomas  A.  Smyth  to  execute  a  bond  In  due  form,  which  he  there- 
after delivered  to  the  defendant.  At  this  time  the  assets  of  the  firm  amounted 
to  952,000,  and  its  liabUIties  to  $32,000.  Included  In  the  latter  was  an  indebted- 
ness to  the  plaintiff,  being  the  balance  of  an  account  for  goods,  wares,  and 
merchandise  purchased  of  It,  and  which  amounted  to  the  sum  of  $731.18.  A» 
soon  as  the  dissolution  of  the  firm  was  consummated,  notice  thereof,  and  also 
that  the  debts  of  the  firm  had  been  assumed  by  Smyth,  was  mailed  to  all  tlie 
firm  creditors.  Including  the  plaintlfl.  This  notice  was  received  by  the  plaintiff 
In  doe  conrae  of  mail,  and  the  facts  therein  contained  were  subsequently  stated 
verbally  by  Smyth  to  one  Kenrick,  the  plalntlfTs  duly  accredited  agent,  who 
thereafter  communicated  the  Information  thus  obtained  to  his  principal. 

On  the  6th  day  of  March,  18%,  Smyth  wrote  and  mailed  to  the  plaintiff  the 
following  letter: 

"Rochester,  N.  T.,  Mar.  eth,  1895. 

"Reed  A  Barton,  Taunton— Dear  Sirs:  Being  unable  to  send  you  any  casit 
befwe  next  week,  and  thinking  perhaps  you  might  need  money  at  this  season, 
I  send  you  five  hundred  dollars  in  interest-bearing  notes.  The  balance  of  ac- 
count I  win  endeavor  to  send  you  next  week.  This  also  would  be  of  great 
aaslstajice  to  me,  as  business  is  vety  slow  at  present.  Thanking  yon  for  your 
eoofldence  and  support,  I  remain, 

"Yours,  very  resp'y,  Frank  A.  Smyth." 

Inclosed  in  this  letter  were  two  notes  of  $250  each,  signed  by  Smyth  Individ- 
oally,  which  were  received  by  the  plaintiff,  and  applied  upon  the  account  of 
Smytii  ft  Ashe.  These  notes  were  renewed  from  time  to  time,  but  were  never 
in  fact  paid.  Snbseqnentiy  to  the  giving  of  these  notes,  Smyth  sent  the  plain- 
tiff a  check  for  $100,  and  early  in  May,  1895,  he  gave  another  check  for  a 
like  amount  to  tlie  agent,  Kenrick.  Both  of  these  checlts  were  paid,  and  the 
avails  thereof  woe  appUeNfl  to  the  reduction  of  the  account  against  the  firm.  In 
June,  1896,  Prank  A.  Smyth  became  Insolvent,  and,  In  October  following,  this 
action  was  commenced,  the  Judgment  demanded  being  for  the  sum  of  $531.18. 
The  cause  came  on  for  trial  at  the  Monroe  trial  term,  hi  May,  1896;  and  at 
the  close  of  the  evidence  the  counsel  for  each  party  asked  for  the  direction  of 
a  verdict,  whereupon  the  court  directed  a  verdict  in  favor  of  the  plaintiff  for 
$35.06,  that  bdng  the  balance  of  the  account  due  from  the  firm  of  Smyth  & 
Ash^.  with  Interest  thereon,  after  deducting  the  amount  represented  by  the 
dieeka  and  notes. 

ArKued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  OBEBN, 
and  "WARD,  JJ. 

Qaincy  Van  Voorhis,  for  plaintiff. 
Clarence  J.  Browning,  for  defendant. 

AI>AMS,  J.'  The  rale  is  too  well  settled  to  admit  of  any  qnestiou 
that  Vhere  a  partnership  is  dissolved,  and  one  partner  takes  the 
partnership  property,  and  agrees  to  pay  the  partnership  debts,  as 
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between  himself  and  his  former  partner,  he  thereby,  ax  to  those  debts, 
becomes  the  principal  debtor,  while  the  retiring  partner  occupies 
the  relation  of  a  surety  only.  Savage  v.  Putnam,  32  N.  Y.  501; 
Moras  v.  Gleason,  64  N.  Y.  204;  Oolgrove  v.  Tallman,  67  N.  Y.  95. 
And,  when  such  an  arrangement  is  fairly  and  fully  brought  to  the 
knowledge  of  a  creditor  of  the  firm,  he  is  bound  to  respect  the  rights 
of  the  debtor  who  thus  becomes  a  surety,  and  thereby  acquires  the 
right  to  protection  as  such.  Palmer  v.  Purdy,  83  N.  Y,  144;  Grow 
V.  Gariock,  97  N,  Y.  81;  Bank  v.  Underwood,  2  App.  Div.  342,  37 
N.  Y.  Supp.  838. 

By  the  evidence  contained  in  the  record  before  as  it  is  quite  con- 
clusively established  that  not  only  did  Smyth  assume  payment  of 
the  existing  debts  of  his  firm,  as  one  of  the  conditions  of  the  sale 
by  the  defendant  to  him  of  the  former's  interest  in  the  partnership, 
but  that  the  plaintiff  was  expressly  informed  of  this  fact,  and  fully 
recognised  the  new  relation  existing  between  the  members  of  the 
late  firm  in  its  subsequent  deaUngs  with  the  one  who  remained  in 
charge  of  the  business.  The  relation  of  the  parties  being  thus  estab- 
lished, it  follows  that  the  defendant  is  discharged  from  all  liability 
as  a  partner  by  any  dealings  between  the  creditor  and  principal 
debtor  which  are  inconsistent  with  his  rights  as  a  surety  of  the  lat- 
ter. In  this  case  it  is  made  to  appear  that  some  two  months  after 
the  defendant  had  retired  from  the  firm,  and  notice  of  that  fact  had 
been  communicated  to  the  plaintiff,  the  latter  accepted  the  individ- 
ual notes  of  Smyth  for  |500,  and, credited  the  same  ap<»  the  firm 
account  These  notes  were  negotiable  in  their  character,  and  they 
were  renewed  from  time  to  time  as  they,  or  the  renewals  thereof, 
matured;  and  upon  the  Ist  day  of  May,  following,  the  plaintiff  ren- 
dered an  account,  which  clearly  indicated  that  the  notes  had  been 
treated  as  payments  to  the  amount  thereof.  It  would  seem,  there- 
fore, that  the  plaintiff  has  fairly  brought  itself  within  the  well-settled 
rule  that  where  a  creditor  of  a  partnership,  after  the  dissolution 
thereof,  takes  the  Individual  negotiable  note  of  the  partner  remaining 
in  charge  of  the  business  in  payment  St  a  firm  debt,  with  knowledge 
that  the  maker  of  the  note  has  assumed  and  agreed  to  pay  the  part- 
nership debts,  he  thereby  cancels  his  claim  against  the  firm,  and  dis- 
charges the  retiring  partner.  Story,  Partn.  §§  155,  156;  Arnold  v. 
Camp,  12  John&  409;  Waydell  v.  Luer,  3  Denio,  410;  Millerd  v. 
Thorn,  56  N.  Y.  402.  But,  on  the  other  hand,  if  the  evidence  does 
not  fairly  warrant  the  conclusion  that  the  two  notes  were  received 
as  payments  on  account,  their  acceptance  and  use  certainly  worked 
a  suspension  of  the  right  of  action  upon  so  much  of  the  debt  as  they 
represented,  and  such  an  extension  of  the  time  of  payment  as  dis- 
charged the  surety.  The  proposition  thus  stated  is  supported  by 
a  long  line  of  decisions,  and  has  been  recently  recognized  and  afBrm- 
ed  in  at  least  two  instances  by  this  court:  Shipman  v.  Kelley,  9 
App.  Div.  316,  41  N.  Y.  Supp.  828;  Lyth  ▼.  Hingstwi  (Sup.)  43  N.  Y. 
Supp.  653. 

It  is  contended,  however,  by  the  learned  counsel  for  the  plaintiff, 
that  the  principles  which  have  thus  far  been  invoked  have  no  appli- 
cation to  the  case  in  hand,  by  reason  of  the  fact  that  the  defendant, 
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when  he  retired  from  the  firm,  was  indemnified  by  the  bond  of 
Thomas  A.  Smyth  for  any  payments  of  the  firm  debts  which  he  might 
be  called  upon  to  make;  his  theory  being  that,  when  the  defendant 
exacted  and  received  this  secnrity,  he  no  longer  sustained  the  rela- 
tion of  surety  to  his  former  partner.  Several  cases  are  cited  which 
it  is  claimed  support  this  contention,  but  we  are  unable  to  find  in 
them  any  authority  for  the  position  assumed  by  the  counsel.  It 
may  be  wdl  that  in  equity  a  credit<w  would  be  entitled  to  the  benefit 
of  any  collateral  security  which  the  principal  debtor  had  given  to 
the  surety,  or  to  a  person  standing  in  the  situation  of  a  surety,  for 
his  indemnity,  but  we  do  not  understand  that  it  has  anywhere  been 
decided  that  the  mere  giving  of  such  indannity  changes  the  relation 
of  the  parties.  In  a  recent  decision  of  the  late  general  term  of 
the  Fifth  department  it  was  held  that  a  surety,  in  a  case  very  like 
the  one  under  consideration,  who  had  taken  a  chattel  mortgage  by 
way  of  indemnity,  was  discharged  in  consequence  of  an  extension 
of  time  in  the  paym«it  of  a  firm  note,  which  had  been  given  to  the 
creditor  by  the  principal  debtor.  Clark  v.  House  (Sup.)  16  N.  Y. 
Supp.  777.  It  is  true  that  the  question  now  under  consideration 
was  only  indirectly  adjudicated  in  that  case.  But  this  fact  does 
not  necessarily  deprive  the  decision  of  all  weight  as  an  authority, 
inasmuch  as  it  is  quite  apparent  that  the  reason  why  more  prom- 
inence was  not  given  this  particular  feature  of  it  was  that  neither 
counsel  nor  court  regarded  it  as  presenting  any  serious  difBculty. 

We  have  examined  the  various  exceptions  to  the  admission  and 
rejectifflo  of  evidence  to  which  our  attention  has  been  directed  by  the 
plaintiff's  counsel,  without  finding  any  which  present  reversible  er- 
ror; and  our  conclusion  is  that  the  verdict  was  properly  directed, 
and  that  the  motion  for  a  new  trial  should  consequently  be  denied. 

Plaintiffs  exceptions  overruled,  motion  for  a  new  trial  denied, 
and  judgment  directed  upon  the  verdict,  with  costs  of  this  motion 
to  the  defendant     All  concur;  WAED,  J.,  in  result. 


illl  App.  IMv.  238.) 

HOLZSflANN  V.  MONBIX. 

(Snpreme  Court,  AppcUate  DlTlslon,  First  Department.    June  25.  1897.) 

1.  Nkoliobncb— Danobrocb  ApfIiIancbs— Provjncb  or  Jubt. 

The  plaintiff.  In  an  action  for  personal  Injuries  caused  by  the  fall  of  a 
dmnb-'walter,  proved  that  a  montli  l)efore  the  accident  the  rope  by  which 
tbe  dumb-waiter  was  raised  and  lowered  was  seen  to  be  much  worn,  that 
this  condition  was  reported  to  the  janitor  of  the  apartment  house  where  It 
waa  situated,  and  that  after  the  accident  the  rope  was  found  to  be  broken. 
Held,  that  this  was  sufficient  to  require  the  submission  of  the  question  of 
Diligence  to  the  jury,  and  the  plaintiff  was  not  required  to  meet  any  pre- 
sumption that  the  janitor  performed  his  duty  by  supplying  a  new  rope. 

2.  Same — Contributort  NEOLiaENCB. 

It  appeared  that  when  the  dumb-waiter  fell  the  plaintiff  was  leaning  Into 
the  Hhaft,  and  also  that  when  raising  the  dumb-waiter  to  deliver  goods  to  a 
tenant,  as  the  plaintiff  was  doing,  It  was  necessary  to  lean  into  tbe  shaft  In 
order  to  see  whether  the  waiter  had  reached  the  proper  point  ffel<)  that, 
Dpon  the  evidence  of  the  plaintiff,  It  was  a  question  for  the  jury  whether 

46  N.Y.S.— 9 
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the  plaintiff,  when  the  accident  happened,  had  so  finished  this  InveBtlgatioii 
that  Ms  leaning  into  the  shaft  was  contrlbutoiy  negligence. 
8.  Motion  fob  Leave  to  Go  to  Jdry — Exceftionb  to  Rulings. 

A  motion  for  leave  to  go  to  the  jury  is  one  of  the  proceedings  In  the  triaL 
and  the  correctness  of  a  ruling  upon  It  Is  sufficiently  raised  by  an  excei>tlon, 
which  should  be  made  to  appear  In  a  case  and  exceptions;  no  order  upon 
such  motion  being  requisite  or  pro];>er. 

Appeal  from  trial  term. 

Action  by  Charles  F.  Holzmann  against  Balph  Monell.  From  a 
judgment  entered  on  a  nonsuit,  plaintiff  appeals.    Reversed. 

Argued  before  VAlf  BRUNT,  P.  J.,  and  BUMSEY,  WILLIAMS, 
INGRAHAM,  and  PARKER,  JJ. 

Frank  H.  Smiley,  for  appellant. 
Thomas  C.  T.  (>aln,  for  respondent. 

RUMSEY,  J.  The  plaintiff  sought  to  recover  damages  for  personal 
injuries  inflicted  upon  him  by  the  falling  of  a  dumb-waiter  in  an 
apartment  house  owned  by  the  defendant.  No  evidence  was  given  on 
the  part  of  the  defendant  The  evidence  adduced  by  the  plaintiff 
tended  to  show  that  the  defendant  was  the  owner  of  an  apartment 
house  at  158  West  Fifteenth  street  in  the  city  of  New  York.  In  that 
house  and  for  the  use  of  the  tenants  there  had  been  furnished  by  the 
defendant  a  dumb-waiter,  by  means  of  which  groceries  and  other 
articles  could  be  hoisted  from  the  ground  to  the  apartments  occupied 
by  the  different  tenants  on  various  floors.  This  dumb-waiter  ran  in 
a  shaft  It  was  hung  by  a  rope  passing  over  a  pulley  at  the  top  of  the 
building,  and  at  the  other  end  of  the  rope  was  attached  a  weight, 
which  acted  as  a  counterpoise,  running  down  one  side  of  the  shaft. 
Another  rope,  which  ran  over  a  pulley  at  the  top  of  the  shaft,  was 
fastened  to  the  machine,  and  hung  down  at  the  side  of  the  shaft  By 
pulling  upon  this  latter  rope  the  machine  could  be  raised  and  lowered 
at  will.  The  plaintiff  went  to  the  dumb-waiter  to  deliver  a  can  of 
milk  to  a  tenant  living  upon  one  of  the  upper  floors,  and  put  the  can 
upon  the  waiter,  and  raised  it.  To  enable  him  to  see  whether  tlie 
dumb-waiter  with  its  load  had  reached  the  floor  for  which  it  was 
intended,  it  was  neces-saiy  that  he  should  place  himself  partly  in  the 
shaft  As  he  stood  partly  within  the  shaft,  after  having  placed  the 
waiter  at  the  proper  floor  by  pulling  upon  the  rope,  the  devator  fell, 
and  he  received  the  injuries  complained  of,  to  recover  for  which  he 
brought  this  action.     The  complaint  was  dismissed  upon  the  trial. 

It  was  made  to  appear,  on  the  part  of  the  plaintiff,  by  one  of  the 
tenants  of  the  building,  that  a  month  before  the  dumb-waiter  fell  the 
witness  had  examined  the  rope  by  means  of  which  it  was  suspended ; 
that  he  found  it  very  much  worn,  and  one  or  two  of  the  strands 
frayed  out;  and  that  he  called  the  attention  of  the  janitor  to  the 
defective  rope.  It  does  not  appear  that  any  new  rojw  was  furnished ; 
but  it  does  appear,  by  the  testimony  of  the  same  witness,  that  after 
he  heard  of  the  accident  he  looked  at  the  rope,  and  found  it  had  been 
broken.  The  defendant  insists  that,  when  it  was  made  to  appear  to 
the  janitor  that  the  rope  was  defective,  it  was  his  duty  to  replace  it; 
that  the  presumption  is  that  he  performed  his  duty,  and  that  the 
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burden  lay  upon  the  plaintiff  to  give  testimony  to  remove  that  pre- 
Bomption;  and  that,  because  of  his  failaie  to  give  that  testimony,  he 
did  not  prove  that  the  defendant  was  guilty  of  negligence.  With  this 
contention  we  do  not  agree.  When  the  plaintifE  had  given  the  testi- 
mony tending  to  show  that  the  rope  was  defective,  and  followed  that 
up  by  other  testimony  that  the  accident  was  caused  by  the  breaking  of 
a  rope,  which,  if  sufficient,  would  have  held  the  load  put  upon  the 
dumb-waiter,  he  had  made  all  the  proof  that  was  necessary  to  charge 
the  defendant  with  a  liability  for  the  accident,  because  he  had  made 
it  appear  that  there  was  a  defect  in  the  rope,  and  that  the  defendant's 
janitor  had  been  notified  of  the  rope's  defective  condition  so  long 
before  the  accident  that  there  was  an  opportunity  to  repair  it,  and 
that  it  should  have  been  repaired.  Whether  it  was  repaired  or  not 
was  not  within  the  knowledge  of  the  plaintiff.  The  proof  having  been 
made  that  the  rope  was  defective,  the  presumption  was  that  the  con- 
dition of  affairs  thus  made  to  appear  continued,  unless  evidence  were 
offered  tending  to  show  that  the  defective  rope  had  been  replaced.  In 
the  absence  of  that  evidence,  the  plaintiff  had  the  right  to  rely  upon 
the  testimony  which  was  given;  and  the  question  was  for  the  jury 
whether  the  accident  was  caused  by  the  defective  rope. 

It  is  claimed,  too,  by  the  defendant,  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  being  within  the  shaft  at  the  time  the 
dumb-waiter  fell.  It  is  quite  true  that  there  was  no  necessity  for  the 
plaintiff  to  stand'inside  of  the  sbaft,  except  so  long  as  nas  uecessar;*- 
to  enable  him  to  see  that  the  dumb-waiter  had  reached  the  floor  at 
which  he  intended  to  put  it.  It  appears  that  while  he  was  doing  that 
it  was  necessary  that  he  should  be  sufBciently  within  the  shaft  either 
to  see  what  floor  the  dumb-waiter  had  reached  or  to  hear  the  voice 
of  the  tenant  advising  him  that  the  proper  place  had  been  reached. 
Of  coarse,  when  he  had  accomplished  that,  it  was  his  duty  to  get  out 
of  the  shaft.  But  whether  or  not  he  had  so  far  finished  that,  when 
the  rope  broke  and  the  dumb-waiter  fell  upon  him,  it  was  negligent 
for  him  to  remain  any  longer  inside  the  shaft,  was  clearly  a  question 
for  the  jury.  There  was  no  evidence  except  that  of  the  plaintiff  upon 
that  point-  He  says  that  in  holding  the  rope  he  had  to  bend  in  and 
look  up  to  see  if  the  customer  was  there;  that  at  the  time  of  holding 
the  rope  he  leaned  forward  a  little,  no  doubt,  after  Mrs.  Trimmer  (the 
tenant)  had  said  "All  right,"  having  both  of  his  hands  on  the  rope, 
which  necessitated  his  leaning  forward  a  little.    He  further  says: 

"Wben  I  got  the  elevator  up,  Mrs.  Trimmer  did  not  call  out  that  It  was  high 
enongh.  She  told  me  to  send  it  up  higher.  *  *  *  Q.  When  you  sent  It  up 
holier,  did  she  tell  you  to  stop?  A.  I  heard  nothing  at  all.  As  soon  as  I 
p^ed  It  up.  I  got  struck  by  the  dnmb-walter.  •  •  •  you  would  have  to 
get  under  It  [the  dumb-waiter]  when  you  call  to  a  customer.  •  •  *  In  order 
to  get  the  elevator  up  at  the  proper  height,  It  was  necessary  for  me  to  look  In 
there.  She  [the  tenant]  is  the  one  who  told  me  It  was  up  the  proper  height. 
1  could  ten  it  was  the  proper  height  when  she  had  the  door  open.  If  she  did 
not  open  the  door,  I  could  not  see  her.  I  could  not  have  told.  I  could  not 
bare  told  if  I  had  looked  up.  I  had  to  depend  upon  her  being  there,  or  else 
her  calling  down.  I  did  not  look  up  to  see  If  she  took  the  can  of  milk  off  or 
not  I  was  looking  at  some  woodwork  down  below,  and  was  not  paj^ug  any 
attention  to  seeing  what  she  was  doing  upstairs.  I  did  not  know  when  the 
dnmb-walter  came  down,  except  as  It  struck  me." 
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There  was  a  question,  upon  this  testimony,  whether  the  plaintiff, 
at  the  time  the  dumb-w<iiter  fell,  had  just  been  advised  by  th£  tenant 
that  it  was  high  enough,  and  it  struck  him  before  he  had  time  to 
withdraw  from  the  shaft,  or  whether  he  hesitated  a  little  after  he  had 
been  advised  that  it  fell,  and  cast  his  eyes  down  below,  and  was  hart 
while  he  was  so  doing.  Either  view  might  have  been  taken  by  the 
jury;  and  upon  this  appeal  we  are  bound  to  assume  that  they  would 
have  taken  that  view  of  it  which  was  most  favorable  to  the  olaintiff  up- 
on the  evidence,  and  that  is  that  he  had  just  finished  placing  the  dumb- 
waiter at  the  floor  where  it  was  intended  to  go,  and  that  it  fell  while 
he  was  still  practically  in  the  act  of  doing  so.  That  being  so,  we 
agiee  with  the  learned  trial  judge  that  the  question  of  contributory 
negligence  was  for  the  jury.  But  as  we  disagree  with  him  upon  the 
question  of  negligence,  and  think  that,  contrary  to  his  ruling,  there 
was  a  question  for  the  jury  as  to  the  negligence  of  the  defendant,  we 
feel  bound  to  reverse  tiiis  judgment. 

It  appears  from  the  case  that  the  plaintiff,  after  the  trial,  entered 
an  order  denying  his  motion  for  leave  to  go  to  the  jury;  and  an  appeal 
is  also  taken  from  that  order.  The  entry  of  such  an  order  as  that  was 
not  necessaiy.  A  motion  for  leave  to  go  to  the  jury  in  a  case  is  one 
of  the  proceedings  in  the  trial.  The  correctness  of  a  ruling  upon  it 
is  sufBciently  raised  by  an  exception,  and  what  was  done  in  that 
regard  must  always  be  made  to  appear  by  the  case  and  ecoeptiona. 
Hare  it  does  not  appear,  by  the  case  and  exception's,  that  any  leave 
was  asked  by  the  plaintiff  to  go  to  the  jury,  or  that  any  ruling  waa 
made  by  the  court  upon  that  subject.  If  the  plaintifTa  right  to 
review  this  judgment  depended  upon  the  denial  of  his  application  for 
leave  to  go  to  the  jury, — which  was  not  made  during  the  trial  of  the 
case,  but  was  made  afterwards,  if  at  all,  and  was  not  excepted  to,  but 
was  appealed  from, — he  would  have  no  standing  in  this  court  The 
question  for  review  here  is  presented  by  the  exception  to  the  fprantiiig 
of  a  motion  for  a  nonsuit,  and  not  otherwise.  The  appeal  from  the 
order  denying  the  motion  for  leave  to  go  to  the  jury  must  therefore  be 
dismissed. 

The  judgment  should  be  revei-sed,  and  a  new  trial  ordered,  with. 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(18  App.  Dlv.  405.) 

JOHNSON  v.  CHAMBERLAIN  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Depaitnieut.    June  12.  1897.) 

1.  Insane  Persons— Committee — Obligation  or  Sukbties. 

Tbe  full  measure  of  the  obligation  of  the  sureties  on  the  bond  of  the 
committee  of  a  lunatic  t.s  to  answer  for  a  failure  on  the  part  of  the  principal 
to  account  for  moneys  which  come  legally  into  his  bandjs,  and  thry  arc  not 
responsible  for  bis  failure  to  account  for  moneys  which  have  conie  to  Ills 
possession  by  a  proceeding  clearly  unlawful  and  ultra  vires,  uxdei-  a.  claim 
that  the  same  belonged  to  the  lunatic. 

S.  Same— MoiiEvs  Unlawfully  in  Possession. 

Wben  the  coumiittee  of  a  lunatic  assumes  to  sell  his  ward's  ical  estate, 
without  taking  any  of  tlie  proceedings  required  for  that  puepom,  and  oe- 
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celves  tbe  prUse  thereof,  such  price  does  not  ■;ome  lawfully  into  his  hands, 
does  not  belong  to  his  ward,  and  the  snretleB  on  his  bond  are  not  responsi- 
ble for  his  failure  to  pay  It  over  to  a  successor. 

8.    SaKB — ACOOITNTINa — JUHtBDlCriOW. 

A  court  which  entertains  a  proceeding  for  an  accounting  by  the  committee 
of  a  lunatic  lias  no  power  to  make  any  order  or  Judgment  relating  to  moneys 
which  hare  come  to  his  Imnds  wrongfully,  and  the  sureties  on  his  bond  are 
not  bound  by  a  decree  of  such  court  adjudging  lilm  accountable  therefor. 

Appeal  from  Onondaga  county  conrt. 

Action  by  Edward  O.  Johnson,  committee  of  the  person  and  the 
estate  of  Anna  A.  C.  Fries,  a  lunatic,  against  Webster  R.  Chamber- 
lain and  William  E.  Ayers.  From  a  judgment  dismissing  the  com- 
plaint after  a  trial  before  the  court,  without  a  jury,  plaintiff  appeals. 
Affirmed. 

On  or  about  the  16th  day  of  December,  1886,  one  Anna  A.  C.  Fries  was  duly 
adjudged  a  lunatic  by  the  county  court  of  Onondaga  county,  and,  by  the  same 
Judj^ment,  James  A.  McFarren  was  duly  appointed  a  committee  of  her  person 
and  estate,  upon  his  executing  a  bond,  with  sureties,  in  the  sum  of  $7,000,  condi- 
tioned for  the  faithful  discharge  of  his  duties  as  such  committee.  Thereafter, 
and  upon  the  80th  day  of  the  same  month,  McFarren  filed  his  offlcial  bond, 
executed  by  these  defendants  as  his  sureties,  In  the  clerk's  office  of  Onondaga 
county,  the  same  having  been  duly  approved  by  the  Judge  of  that  county;  and 
he  tbereupon  entered  upon  the  discharge  of  his  duties  as  such  committee,  and 
contlniied  to  act  as  such  until  about  the  11th  day  of  February,  1895,  when  he 
resigned,  and  the  plaintiff  was  appointed  in  his  stead.  .Upon  the  inquisition  in 
the  lunacy  proceedings  it  was  found  that  the  estate  of  the  lunatic  consisted  of 
abont  $1,000  of  personal  property,  and  not  to  exceed  $2,500  of  real  property. 
AAer  entering  upon  the  i)erformance  of  his  duties,  McFarren,  as  such  committee, 
came  into  possession  of  the  sum  of  $1,328.50,  the  avails  of  a  policy  of  life  insur- 
ance upon  the  life  of  the  deceased  husband  of  the  lunatic;  and  upon  the  ITth 
day  of  January,  1887,  he  received  the  further  sum  of  $1,515.70,  the  proceeds  of 
an  attempted  sale  by  him  of  the  lunatic's  interest  in  certain  real  estate  which 
aba  had  inherited  from  her  father.  All  the  moneys  received  by  McFarren  were 
deposited  to  his  credit  in  a  savings  bank,  from  wtilch  they  were  from  time  to 
time  withdrawn  by  him;  and,  of  these  moneys  so  deposited  and  withdrawn,  the 
ram  of  $1,467.58  was  properly  and  legally  expended  by  the  committee;  but  the 
remainder  thereof,  which  was  very  nearly  equal  to  the  amount  received  by  him 
from  the  attempted  sale  of  the  Interest  of  the  lunatic  In  the  real  estate  inherited 
by  ha,  was  converted  by  McFarren  to  his  own  use.  At  the  time  McFarren  at- 
tenapted  to  dispose  of  the  liuiatic's  interest  in  the  real  estate,  no  proceedings 
-were  taken  to  accomplish  that  object,  but  he  simply  executed  deeds  of  such 
Interest,  signing  the  same,  "Anna  A.  O.  Fries,  by  J.  A.  McFarren,  Commit- 
tee, etc"  In  Jamary,  1805,  a  referee  was  duly  appointed  by  the  counts  court 
of  Onondaga  county  to  take  and  state  the  account  of  such  committee:  and  on 
the  16th  day  of  March,  1885,  the  referee  filed  his  report,  showing  that  at  that 
date  the  committee  was  indebted  to  the  estate  of  the  lunatic  in  the  sum  of 
$2,020.06.  This  report  was  subsequently  confirmed  by  the  county  court  of  Onon- 
daga county,  and  an  order  was  thereupon  made,  directing  McFarren  to  pay  oyer 
to  the  plaintiff  the  sum  so  found  due  from  him  to  the  estate  of  the  lunatic. 
Xo  part  of  such  sum  was  ever  paid,  however,  and  this  action  was  brought  to 
recover  the  same  of  the  defendants,  as  sureties  upon  the  offlcial  bond  of  McFar- 
ren, who,  it  Is  conceded,  is  now  insolvent 

Argned  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  QBEEN, 
and  WARD,  J  J. 

Frank  Hopkins,  for  appellant. 

William  B.  Paller,  for  respondent  Chamberlain. 

Frank  Hiscock,  for  respondent  Ayers. 
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ADAMS,  J.  By  reference  to  section  2337  of  the  Code  of  Civil  Pro- 
cedure, it  will  be  found  that  the  committee  of  the  person  or  property 
of  a  lunatic  is  not  invested  with  any  power  to  act  as  such  until  securi^ 
is  given,  if  required  by  the  court,  in  the  same  manner  and  to  the  same 
effect  as  is  exacted  of  a  person  who  is  appointed  guardian  of  the 
estate  of  aa  infant.  In  this  case  it  is  made  to  appear  that  the  court 
did  require  of  McFarren,  as  a  condition  of  his  exercising  the  functions 
of  committee  of  the  person  and  estate  of  the  lunatic,  that  he  should 
furnish  satisfactory  security,  and  this  condition  waa  complied  with 
by  the  filing  of  a  bond  in  the  penalty  of  |7,000,  to  which  these  defend- 
ants were  sureties.  It  becomes  important,  therefore,  to  ascertain  the 
nature  and  extent  of  the  obligations  which  they  thereby  assumed. 

It  is  provided  by  section  2830  of  the  Code  of  Civil  Procedure  that: 

"Before  letters  of  guardianship  of  an  Infant's  property  are  Issued  by  the  sur- 
i-ogate's  court,  the  person  appointed  must,  besides  taking  an  oflScIal  oath,  as 
prescribed  by  law,  execute  to  the  infant,  and  file  with  the  surrogate,  his  bond, 
with  at  least  two  sureties,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than 
twice  the  value  of  the  personal  property,  and  of  the  rents  and  profits  of  the 
real  property;  conditioned  tliat  the  guardian  will.  In  all  things,  faithfully  dis- 
charge the  trust  reposed  in  him,  and  obey  all  lawful  directions  of  the  surrogate 
touching  the  trust;  and  that  he  will,  in  all  respects,  render  a  Just  and  true 
account  of  all  money  and  other  property  received  by  him,  and  of  the  applicaUon 
thereof,  and  of  his  guardinuship,  whenever  he  Is  required  to  do  so  by  a  court  of 
competent  Jurisdiction.    *     •    • " 

Thus,  it  will  be  seen  that  the  measure  of  the  defendants'  undertak- 
ing was  that  the  committee  should  faithfully  discharge  the  trust 
reposed  in  him,  render  a  just  and  true  account  of  all  moneys  and  other 
property  received  by  him,  and  obey  all  lawful  directions  of  the  court 
respecting  his  trust.  And  this  action  is  brought  upon  the  theory 
that  the  defendants'  principal  has  failed  to  observe  one  of  the  con- 
ditions of  the  bond  in  suit,  in  that  he  has  omitted  to  pay  over  to  the 
plaintiff,  as  his  successor  in  office,  the  moneys  remaining  in  his  hands, 
which,  as  we  have  seen,  were  the  proceeds  of  the  lunatic's  interest 
in  certain  real  estate  which  the  committee  had  assumed  to  sell,  with- 
out first  applying  to  the  court  for  permission  so  to  do.  The  primary 
question  to  be  considered,  therefore,  is  whether  the  defendants'  under- 
taking can  be  said  to  include  a  liability  for  the  consequences  of  such 
a  breach  as  the  one  to  which  reference  has  just  been  made.  It  is, 
of  course,  elementary  that  contracts  of  sureties  must  be  strictly  con- 
strued, and  that  they  will  not  be  extended  or  enlarged  by  implication. 
People  V.  Backus,  117  N.  Y.  196,  22  N.  E.  759.  And,  to  make  a  direct 
application  of  this  rule  to  the  case  in  hand,  it  may  be  safely  asserted 
that  the  full  measure  of  the  defendants'  obligation  was  to  answer  for 
any  failure  upon  the  part  of  their  principal  to  account  for  and  pay 
over,  upon  the  order  of  the  court,  all  moneys  which  might  legally 
come  into  his  hands  as  such  committee.  And.  if  this  be  true,  the 
converse  of  the  proposition  must  be  equally  so,  that  if  the  committee, 
by  a  proceeding  which  was  clearly  unlawful  and  ultra  vires,  came  into 
possession  of  moneys  or  property  under  a  claim  that  the  same  belonged 
to  the  lunatic,  the  defendants  would  not  be  liable  therefor,  as  sureties 
upon  his  bond.  Field,  Infants,  §  148;  Livermore  v.  Bemis,  2  Allen, 
394;  Merrells  v.  Phelps,  34  Conn.  109;  Ballard  v.  Brummitt,  4  Strob. 
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Eq.  171.  A  8atisfact(M7  solution  of  the  question  under  consideration 
can  only  be  reached,  therefore,  by  determining  whether  or  not  Mc- 
Pairen,  as  such  committee,  was  authorized  to  deal  with  the'  real  estate 
of  his  cestui  que  trust  in  the  manner  he  did,  or,  in  other  words, 
whether,  in  selling  her  real  estate  without  first  obtaining  an  order 
of  the  court  so  to  do,  he  acted  so  far  outside  and  beyond  the  scope  of 
his  authority  as  to  relieve  the  defendants  from  liability  upon  his  bond. 
By  reference  to  section  2339  of  the  Code  of  Civil  Procedure  it  will 
be  seen  that,  in  respect  of  a  lunatic's  real  estate,  the  powers  of  a 
committee  are  confined  within  very  stringent  limitations;  for,  after 
declaring  that  a  committee  is  at  all  times  subject  to  the  direction 
and  control  of  the  court,  it  provides  further: 

"Bat  a  conunittee  of  the  property  cannot  alien,  mortgage  or  ot&erwlse  dispose 
of,  real  property,  except  to  lease  It  for  a  term  not  exceeding  five  years,  without 
the  spedal  direction  of  the  court,  obtained  upon  proceedings  taken  for  that  pur- 
pose, aa  prescribed  in  title  seventh  of  this  chapter." 

The  "proceedings"  here  spoken  of  are  statutory  and  special  in 
their  nature.  Their  design  is  to  devest  the  lunatic  of  his  title  to  real 
estate,  and  to  transfer  it  to  another;  and  it  is  settled  beyond  all 
cavil  that  to  accomplish  this  object,  which  is  clearly  in  derogation 
of  the  common  law,  every  prerequisite  must  be  fully  and  literally 
observed.  Battell  v.  Torrey,  65  N.  Y.  294;  In  re  Valentine,  72  N. 
Y.  184;  EUwood  v.  Northrup,  106  N.  Y.  172.  12  N.  E.  590;  Pharis 
V.  Gere,  110  N.  Y.  836, 18  N.  E.  135.  It  is  hardly  necessary  to  specify 
the  various  requirements  of  this  special  proceeding  which  in  this 
particular  instance  the  committee  failed  to  fulfill,  because  it  is  con- 
ceded that  he  ignored  them  altogether,  and  apparently  supposed  that 
he  could  convey  the  lunatic's  title  just  as  he  could  his  own, — ^that 
is,  by  the  execution  and  delivery  of  an  ordinary  deed;  and  that  is 
all  that  he  attempted  to  do.  That  he  thereby  transferred  no  title, 
and  that  the  purchaser  took  nothing  of  greater  value  than  a  jHece 
of  blank  paper,  are  facts  which  must  be  apparent  to  any  one.  And 
it  must  be  equally  clear  that  the  money  which  was  paid  McFarren 
in  consideration  of  this  attempted  transfer  did  not  come  lawfully 
into  his  hands;  neither  did  it  belong  to  his  cestui  que  trust;  and  it 
would  therefore  seem  to  follow  that,  whatever  right  of  action  the 
purchaser  might  have  to  recover  back  his  money,  the  defendants, 
as  sureties  upon  the  bond  of  the  committee,  never  assumed  any  lia- 
bility for  the  failure  of  their  principal  to  account  to  his  successor 
in  office  therefor.  Lyman  v.  Conkey,  1  Mete.  (Mass.)  317;  Williams 
V.  Morton,  38  Me.  47;  Henderson  v.  Ooover,  4  Nev.  4^. 

While  discussing  this  feature  of  the  case,  it  may  be  worth  while 
to  suggest  that,  even  had  resort  been  had  to  the  statutory  proceed- 
mgs  for  the  sale  of  the  lunatic's  real  estate,  these  defendants,  as 
sureties  upon  the  general  bond  of  the  committee,  would  have  in- 
curred no  additional  liability  by  reason  of  the  proceeds  of  such  sale 
coming  into  the  hands  of  the  committee,  inasmuch  as  a  special  and 
separate  bond  is  required  in  such  cases.     Code  Civ.  Proc.  §  2351. 

It  is  insisted,  however,  that  the  defendants  are  estopped  from 
questioning  the  order  of  the  county  court  which  confirmed  the  report 
ot  the  referee,  and  adjudged  that  McFarren,  as  committee,  was 
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chargeable  with  the  moneys  which  came  into  his  hands  tram  the  at- 
tempted sale  of  the  lunatic's  real  estate;  and  it  only  remains  to  de- 
termine what,  if  any,  importance  attaches  to  this  contention.  In 
considering  this  question,  it  may  be  assumed  that  the  defendants, 
as  sureties  upon  the  bond  of  the  committee,  are  privy  to  all  proper 
proceedings  against  their  principal,  and  that,  if  the  committee  had 
accounted  in  the  usual  manner,  the  defendants  would  ordinarily  be 
concluded  by  any  judgment  or  deci'ee  which  would  conclude  their 
principal.  Harrison  t.  Clark,  87  N.  Y.  572;  Deobold  v.  Oppermanu, 
111  N.  Y.  531,  19  N.  E.  94;  Douglass  v.  Ferris,  138  N.  Y.  192,  33  N. 
E.  104L  But,  while  the  rule  just  stated  is  not  to  be  questioned  as 
a  general  proposition,  it,  nevertheless,  has  its  limitations,  one  of 
which  is  that  the  judgment  or  decree  against  the  principal  must 
proceed  from  a  court  having  jurisdiction  to  make  the  same,  and  it 
must  also  be  free  from  collusion  and  fraud.  Deobold  v.  OoDermann, 
supra;  Douglass  v.  Ferris,  supra;  Browning  v.  Vanderhoven,  4  Abb. 
N.  C.  166.  In  this  case,  as  we  have  seen,  the  conmiittee  received 
these  moneys  wrongfully.  They  constituted  no  part  of  the  estate 
of  his  cestui  que  trust,  and  therefore,  in  a  proceeding  against  him 
in  his  official  capacity,  the  court  entertaining  the  same  had  no  right 
to  make  any  order  or  judgment  relating  thereto.  But  whether  or 
not  this  may  be  regarded  as  an  available  defense  to  the  sureties  in 
the  present  action,  we  think  there  is  another  and  a  complete  answer 
to  the  plaintiflfs  contention,  which  is  that  the  power  to  sell  the 
real  estate  of  the  lunatic  was  not  conferred  upon  the  committee  by 
the  order  appointing  him.  It  was  a  separate  and  distinct  power, 
which,  as  has  already  been  pointed  out,  can  only  be  conferred  by 
a  strict  compliance  with  all  the  requirements  of  the  statute  creating 
it,  one  of  which  is  that  an  additional  bond  shall  be  given,  as  security 
for  the  proper  disposition  of  the  moneys  realized  from  the  estate 
sold.  Now,  all  that  these  sureties  have  undertaken  to  become  re- 
sponsible for  is  the  faithful  performance  of  the  usual  and  ordi- 
nary duties  assumed  by  their  principal,  as  committee,  and  not  any 
special  obligation  which  he  might  assume  while  in  the  discharge 
of  his  trust,  and  for  which  the  law  provides  and  exacts  additional 
security.  To  so  construe,  therefore,  the  bond  in  suit  as  to  bind 
the  sureties  to  some  responsibility  which  clearly  was  not  within 
their  contemplation,  nor  within  the  contemplation  of  the  law  when 
they  executed  it,  would  extend  their  liability  to  a  point  beyond  which, 
we  think,  the  case  will  warrant  (White  v.  Ditson,  140  Mask  351,  360, 
4  N.  E.  606) ;  and  this  the  order  of  the  county  court  does  not  attempt 
to  do.  These  views  necessarily  lead  to  an  affirmance  of  the  judg- 
ment appealed  from. 
Judgment  affirmed,  with  costs.     All  concur. 

GREEN,  J.  I  concur.  The  committee  of  the  lunatic  is  seeking 
too  mnch.  His  cestui  que  trust  has  still  the  title  to  the  property, 
and  her  committee  is  endeavoring  to  also  obtain  the  amount  which 
was  illegally  received  by  a  former  committee.  The  lunatic  has  suf- 
fered no  loss.  If  this  money  which  was  paid  upon  the  pretended 
sale  were  still  in  the  hands  ot  the  former  committee,  the  present 
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conunittee  could  not  compel  him  to  pay  the  same  over  to  plaintiff. 
A  perfect  answer  to  such  a  claim  would  be  that  the  money  belonged 
to  him  80  far  as  the  lunatic  was  concerned,  and  that  he  was  not 
obliged  to  account  for  it  to  her  or  to  her  committee.  If  this  plain- 
tiff should  be  allowed  to  prevail  in  this  action,  it  would  be  tanta- 
mount to  compelling  defendants  to  pay  for  property  the  title  to 
which  is  still  in  the  Inuatic 


(18  App.  DiT.  520.) 

CROWBLL  V.   THOMAS. 

(Snpreme  Court,  Appellate  Dirlsion,  Fourth  Department    Jane  12,  1S97.) 

1.  Mas7br  akd  Servant— Defective  Appliances— Pbovinck  op  Jury. 

In  an  action  against  a  master  to  recover  damages  for  the  death  of  hiss 
servant,  caused  by  the  explosion  of  an  apparatus  for  heating  water  used  in 
his  canning  factory,  It  appeared  that  a  change  In  the  condition  of  the  appar- 
atus, -which  rendered  it  dangerous,  was  plahily  open  to  observation,  and 
might  easily  have  been  seen  by  the  defendant's  superintendent,  who  was 
present  at  and  before  the  time  of  the  accident.  Beld,  that  It  was  a  question 
for  the  Jury  whether  the  superintendent  should  have  observed  the  condition 
rendering  the  apparatus  unsafe  and  unfit  for  use. 

2.  Same- Vice  Principals — Who  Are. 

A  sulwrdlnate  employe  does  not  by  being  placed  In  charge  of  a  particular 
appliance  used  about  his  work,  become  the  representative  of  the  master, 
charged  with  the  duty  of  seeing  that  reasonably  safe  and  proper  appli- 
ances are  furnished,  so  as  to  render  the  master  liable  for  Injury  to  a  co-em- 
ploye,  caused  by  his  negligence  In  respect  to  the  appliance  In  his  charge. 

Appeal  from  trial  term,  Monroe  county. 

Action  by  Daniel  Crowell,  administrator  of  the  estate  of  Elizabeth 
Crowell,  deceased,  against  Howard  Thomas.  From  a  judgment  in 
favor  of  plaintiff  for  the  sum  of  |4,892.81,  entered  after  a  trial  by  jury, 
and  also  from  an  order  denying  a  motion  for  a  new  trial  on  the  min- 
ntes,  defendant  appeals.    Reversed. 

The  plaintiff  brings  this  action  to  recover  damages  for  the  negligent  killing  of 
his  daughter,  Elizabeth  Crowell.  The  evidence  in  the  case  shows  that  the  de- 
fendant was  the  owner  of  a  fruit-canning  factory  at  Falrport  in  the  county  of 
Honroe;  that  a  large  number  of  women  and  girls  were  employed  In  the  factory 
during  the  canning  season,  some  of  whom  were  charged  with  the  duty  of  fllling 
tihe  cans  with  hot  or  cold  water,  some  with  wiping  the  cans  after  they  were 
filled,  and  others  with  filling  the  cans  with  fmit  The  establishment  was  under 
the  direct  supervision  and  management  of  a  former  owner,  one  James  K.  Bur- 
lingame,  who  was  the  defendant's  general  superintendent.  The  plaintiff's  Intes- 
tate had  worked  In  this  factory  during  a  part  of  the  season  of  1891,  and  alsso 
for  two  weeks  in  June  and  July,  1802,  during  the  strawberry  season,  and  <igaln 
in  August  of  the  same  year.  Upon  the  9th  day  of  August  she  went  to  tlie 
factory  at  about  8  o'clock  In  the  morning,  to  assist  hi  canning  black  raspberries. 
Tbe  fruit  to  be  canned  did  not  arrive,  however,  until  about  9  o'clock,  at  which 
time.  In  company  with  her  co-employ6s,  she  commenced  operations.  In  tlie  room 
in  which  she  was  at  work  there  was  placed  a  table  running  lengthwise  of  the 
room,  and  upon  which  rested  an  ordinary  whisky  barrel.  Connected  with  this 
iMurrel  were  two  pipes,  one  of  which  was  designed  to  conduct  cold  water  into 
tbe  barrel  and  the  oiber  stea^  from  the  boiler  into  the  water  for  tbe  purpose 
of  beating  the  same.  These  pipes  entered  the  barrel  from  the  top,  and  in  each 
pipe,  at  a  point  Just  above  the  top  of  the  barrel,  was  a  valve,  by  means  of 
which  the  water  and  steam  could  be  turned  on  and  shut  off.  The  steam  pipe. 
wbere  it  entered  the  barrel,  was  about  three-fourths  of  an  Inch  in  diameter.  In 
tbe  top  of  the  barrel,  back  of  the  two  pipes  already  described,  was  another 
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pipe,  one  Inch  In  diameter,  which  was  designed  to  allow  the  steam  to  escape  from 
the  barrel.  Shortly  after  commencing  work  on  the  morning  In  question,  the 
plaintiff's  Intestate  was  directed  by  the  superintendent  to  attend  to  the  barrel; 
that  is,  to  turn  the  faucet  in  the  barrel,  and  fill  up  the  cans  with  hot  water  as 
they  were  brought  to  her  partial^  filled  with  fruit.  Soon  after  she  had  engaged 
In  this  particular  occupation  the  barrel  burst,  and  the  steam  escaping  therefrom 
scalded  her  so  seTerely  ttiat  upon  the  2d  day  of  November  following  she  died. 
It  appears  that  when  the  water  was  turned  into  this  barrd  it  frequently  ran  out 
through  the  discharge  pipe  In  the  top,  to  the  annoyance  of  some  of  the  emplqyte 
who  were  engaged  at  work  In  that  part  of  the  room;  and  that  in  July  previous 
to  the  accident  one  Llewellyn  Burllngame,  a  nephew  of  the  superintendent,  who 
was  also  an  employe  of  the  defendant,  complained  of  this  fact  to  the  engineer, 
Buckley;  and  to  remedy  the  difficulty  Buckley  whittled  a  plug,  which  was  in- 
serted In  the  dlscliarge  pipe,  for  the  purpose  of  preventing  the  overflow  of 
water.  This  barrel,  or  one  similar  to  It,  had  been  used  In  the  same  manner  for 
heating  water  for  a  number  of  years  prior  to  the  accident,  and  it  Is  vhtually 
conceded  that  Its  use  for  that  purpose  was  not  attended  with  any  danger  with 
the  escape  pipe  open;  but  with  the  plug  In  the  escape  pipe  the  steam  was  con- 
fined to  the  barrel,  and  when  in  this  condition  there  was  danger  of  Its  burst- 
ing. Buckley  was  careful  to  histruet  Bm-llngame  never  to  use  the  plug  wlicn 
hot  water  was  wanted,  and  to  explain  to  him  the  danger  of  doing  so.  'After 
the  accident  occurred,  it  was  discovered  that  the  plug  was  hi  the  escape  pipe, 
and  that  this  unquestionably  caused  the  explosion. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Horace  McQuire,  for  appellant. 
Charles  Van  VoorMs,  for  respondent. 

ADAMS,  J.  Upon  substantially  tbe  same  evidence  as  that  fur- 
nished by  the  record  now  befco-e  us,  it  was  held  by  the  late  general 
term  in  the  Fifth  department  that  the  case  presented  a  question 
of  fact  respecting  the  defendant's  negligence  which  should  have  been 
submitted  to  the  jury;  and  because  upon  a  former  trial  it  was  with- 
held from  the  jury,  and  a  nonsuit  directed,  a  new  trial  was  (M:dered. 
Crowell  V.  Thomas,  90  Hun,  193,  35  N.  Y.  Supp.  936.  This  decision, 
while  not  necessarily  conclusive  upon  this  comrt,  is  nevertheless  one 
which  should  not  be  lightly  disregarded,  and  we  are  quite  content 
to  follow  the  same  in  so  far  as  it  holds  that  the  question  of  defend- 
ant's negligence  must  be  disposed  of  as  one  of  fact,  and  not  one  of 
law.  It  is  true  that  the  contrivance  which  was  employed  by  the 
defendant  for  furnishing  hot  water  was  an  exceedingly  simple  one, 
and,  when  used  in  the  manner  originally  designed,  a  perfectly  safe 
one.  It  is  likewise  true  that  the  insertion  of  a  plug  into  the  escape 
pipe,  which  converted  a  perfectly  safe  appliance  into  a  dangerous 
one,  was  the  act  of  a  co-employ6  of  the  plaintiff's  intestate,  for 
which  the  defendant  was  in  no  wise  responsible.  And  if  these  were 
the  only  facts  to  be  considered  upon  this  review,  there  would  be 
great  force  in  the  contention  that  the  defendant  was  not  legally  lia- 
ble for  the  consequences  of  the  explosion.  Unfortunately,  however, 
for  this  contention,  there  are  some  additional  facts  in  the  case  which 
put  quite  a  different  aspect  upon  it.  It  is  claimed,  and  there  is  some 
evidence  tending  to  show,  that  James  K.  Burlingame,  the  defend- 
ant's superintendent  and  alter  ego,  might  have  prevented  the  acci- 
dent, had  he  been  diligent  in  the  discharge  of  the  duty  of  inspection, 
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which  doabtless  rested  npon  him.  It  appears  that  the  steam  had 
not  beeo  turned  into  the  barrel  since  the  strawberry  season  in  June 
preceding  the  explosion,  save  on  one  occasion  early  in  July.  It 
also  appears  that  as  this  barrel  stood  upon  the  table  its  top  was 
about  six  feet  from  the  floor;  that  the  escape  pipe  extended  some 
six  inches  above  the  top  of  the  barrel,  and  the  plug  some  four  or  five 
inches  from  the  escape  pipe.  It  is  quite  obvious,  therefore,  that 
the  plug,  when  inserted,  was  in  plain  view  of  any  one  standing  upon 
the  floor;  and  one  witness — ^Phillip  Dougherty — testified  that  about 
a  week  prior  to  the  accident  he  noticed  the  plug  in  the  pipe.  On 
the  other  hand,  James  K.  Burlingame  testified  that  he  did  not  look 
for  the  plug,  and  that  he  had  never  seen  it,  or  known  that  one  was 
used.  It  may  be  assumed,  therefore,  that  his  attention  was  not 
expressly  directed  to  any  danger  which  might  be  anticipated  from  the 
improper  use  of  this  particular  contrivance.  Nevertheless,  as  the 
defendant's  superintendent,  he  was  undoubtedly  charged  with  the 
duty  of  exercising  some  reasonable  degree  of  diligence  to  ascertain 
whether  this  barrel,  after  remaining  unused  for  such  a  length  of 
time,  was  in  a  safe  and  proper  condition  for  use  on  the  morning  in 
question.  Egan  v.  Railroad  Co.,  12  App.  Div.  556,  42  N.  Y.  Supp. 
188.  Did  he,  in  this  respect,  discharge  the  full  measure  of  the 
duty  resting  npon  him?  It  is  conceded  that  he  turned  on  the  steam 
the  morning  of  the  accident,  and  was  standing  near  the  barrel  when 
it  exploded,  and  that  ample  opportunity  was  thus  afforded  him  to 
have  seen  this  plug,  had  he  but  cast  his  eyes  upon  the  discharge  pipe. 
It  is  also  argued  that,  if  he  had  been  at  all  mindful  of  the  situation 
which'  confronted  him,  he  would  have  noticed  that  no  steam  was 
escaping  frcxn  the  pipe,  and  that  the  barrel  was  affected  by  some 
unusual  internal  force.  It  is  not  denied  that,  bad  he  seen  the  plug, 
he  would  have  realized  the  increased  danger  which  its  presence  in 
the  pipe  caused  in  time  to  have  guarded  against  it,  and  yet  he  did 
not  observe  it  The  crucial  question,  therrfore,  which  the  case  pre- 
sents is  whether,  in  the  'peculiar  circumstances  which  have  been  de- 
tailed, he  ought  to  have  observed  it,  and  was  he  guilty  of  negligence 
in  failing  to  do  so?  This  is  a  question  concerning  which  persons 
of  equally  good  judgment  might  differ  in  their  answers,  and  there- 
fore we  think  it  one  which  was  very  properly  submitted  to  the  jury 
for  their  determination  and  that  their  verdict  should  consequently 
not  be  disturbed.  But,  while  satisfied  with  the  disposition  made  of 
this  question  at  the  trial,  we  are  constrained  to  reverse  the  judg- 
ment and  order  appealed  from  and  to  direct  a  new  trial  for  errors 
which  are  presented  by  exceptions  taken  to  certain  portions  of  the 
charge  of  the  court  The  jury  were  instructed  that  James  K.  Bur- 
lingame stood  in  the  place  of  the  defendant,  and  that  for  any  omis- 
sion of  duty  upon  his  part  the  defendant  was  liable.  Thus  far  the 
learned  trial  justice  was  undoubtedly  correct  in  his  statement  of 
the  law  applicable  to  the  case;  but  this  statement  was  followed 
by  another,  which  we  think  must  have  c<Miveyed  an  erroneous  im- 
pression to  the  minds  of  the  jury,  and  one  which  was  quite  prejudi- 
cial to  the  defendant's  rights.  This  was.  in  effect,  that  by  placing 
-either  Buckley  or  Llewellyn  Burlingame  in  charge  of  this  barrel 
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and  its  appliances,  James  K.  Burlingame  delegated  to  them  the  same 
aathority  to  represent  the  defendant  as  he  himself  possessed.  That 
there  may  be  no  misapprehension  in  respect  to  this  feature  of  the 
case,  we  quote  from  the  body  of  the  charge  the  following  language: 

"I  also  charge  you,  gentlemen,  If  you  should  find  from  the  evidence  that  if 
Mr.  Burllngame  directed  Mr.  Burke,  the  engineer  [meaning,  doubtless,  Mr.  Buck- 
ley], to  take  charge  of  the  pipes  and  machinery,  and  If  he  put  the  plug  in  the 
pipe  knowing,  or  if  he  had  reason  to  believe,  it  was  dangerous  to  turn  on  steam 
while  the  plug  was  In  the  escape  pipe,  and  neglected  to  remove  it,  then  the 
defendant  would  be  liable.  I  also  charge  you,  gentlemen,  If  you  find  from  the 
evidence  that  Mr.  Burlingame  intrusted  his  brother  [meaning  Uewellyn  Bur- 
llngame] with  the  management  of  this  part  of  the  machinery,  or  the  banvl 
where  the  explosion  took  place,  and  that  his  brother  stopped  up  the  escape  pipe, 
—that  is,  tf  he  did  it  acting  under  the  directions  and  tastructions  of  ilr.  Bur- 
lingame, who  was  the  superintendent  to  charge,— and  you  find  from  the  evi- 
dence that  it  was  a  negligent  act,  and  that  it  was  an  act  that  a  man  of  reasau- 
nble  pruilence  and  caution  ought  to  have  known  the  effect  the  steam  would 
have  upon  tills  barrel  with  a  plug  in  the  escape  pipe,  and  he  omitted  to  remove 
the  plug,  then  he  would  be  guilty  of  negligence,  and  his  act  would  be  the  act 
of  the  employer;   or,  in  other  words,  his  act  would  be  the  act  of  the  defendant." 

When  this  was  excepted  to  by  the  defendant's  counsel,  the  learned 
court  further  stated  that  he  "left  it  to  the  jury  to  determine  from  the 
evidence  whether  Mr.  Burlingame  had  charge  of  this  machinery, 
whether  he  had  charge  of  the  employment  and  discharge  of  the  serv- 
ants, and,  if  he  did,  and  had  charge  of  this  machinery,  and  directed 
some  one  to  take  charge  if  it,  and  that  person  put  the  plug  in  this 
pipe,  and  knew  or  ought  to  have  known  the  effect  that  it  would  have 
upon  the  barrel  in  case  the  steam  was  turned  on  when  the  nlug  wa£^ 
in  the  pipe,  and  that  was  a  negligent  act,  then  it  was  the  act  of  the 
master."  And  later  on,  when  requested  to  charge  that  any  act  of  Mr. 
Buckley's  in  interfering  with  the  machinery  which  had  been  furnished 
by  the  master,  in  the  way  of  putting  this  plug  in  the  pipe,  if  he  did 
put  it  in,  would  be  the  negligence  of  a  co-employ^,  for  which  Mr. 
Thomas  would  not  be  liable,  he  added:  "That  woul4  be  so,  gentlemen, 
unless  you  find  from  the  evidence  that  he  was  directed  to  talce  charge 
of  it  by  Mr.  James  K.  Biu-lingame," — to  all  of  which  the  defendant's 
counsel  duly  excepted.  Thus  it  will  be  seen  that  the  jury  were  per- 
mitted to  find  that  the  defendant  was  liable  for  the  act  of  either 
Buckley  or  Llewellyn  Burlingame  in  placing  the  plug  in  the  discharge 
pipe,  provided  either  one  did  so  after  having  been  placed  in  charge 
of  the  barrel  by  the  sujjerintendent.  It  seems  to  us  that  the  proposi- 
tion involved  in  the  instructions  of  the  learned  court  to  which  atten- 
tion has  been  made  is  clearly  fallacious  in  at  least  two  respects. 
In  the  first  place,  the  case  is  destitute  of  any  evidence  whatever  tend- 
ing to  show  that  Buckley  was  ever  placed  in  charge  of  this  barrel. 
He  was  the  defendant's  engineer,  and  his  share  of  the  responsibility 
for  the  accident  which. resulted  from  the  improper  insertion  of  this 
plug  was  voluntarily  assumed  by  him  without  any  direction  from,  or 
knowledge  of,  the  superintendent.  So  far  as  Llewellyn  Burlingame  is 
concerned,  it  is  undoubtedly  the  fact  that  he  had  more  or  less  to  do 
with  the  barrel  in  the  performance  of  the  services  which  were  required 
of  him.  But  it  does  not  appear  that  he  was  ever  called  upon  to 
exercise  any  supervisory  duty  in  respect  thereto  which  changed  his 
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relation  from  that  of  a  serrant  to  the  alter  ego  of  his  master.  As- 
suming, however,  that  the  duty  was  imposed  upon  either  or  both  of 
these  persons  to  look  after  the  barrel,  and  to  see  to  it  that  it  was 
safely  and  properly  operated,  this  was  but  a  mere  detail  of  the  busiue».s 
in  which  they  were  engaged,  which  by  no  means  clothed  them  with 
the  general  powers  and  responsibilities  of  the  master;  but,  on  the 
contrary,  they  still  remained  co-servants  of  the  plaintMPs  intestate. 
And  it  follows  that,  if  either  of  them  inserted  the  plug,  and  care- 
lessly omitted  to  remove  it,  or  if  they  or  either  of  them  failed  to 
observe  that  the  steam  was  prevented  from  escaping  by  the  presence 
of  the  plug,  the  act  or  omission,  howevo-  negligent  it  may  have  been, 
was  the  act  or  omission  of  a  co-servant,  for  which  the  master  was  in 
no  wise  responsible.  Crispin  v.  Babbitt,  81  N.  Y.  516;  Loughlin  v. 
State,  105  N.  Y.  159,  11  N.  E.  371;  Vitte  v.  Keogan,  15  App.  Div.  329, 
44  N.  Y.  Supp.  1.  A  different  rule,  we  are  persuaded,  would  work  a 
radical  change  in  the  law  of  negligence;  for  there  is  scarcely  a  manu- 
facturing establishment  in  the  country  in  which  various  employes  are 
not  placed  in  charge  of  certain  portions  of  the  machinery  in  use.  It 
is  the  duty  of  the  engineer  to  take  charge  of  his  engine,  and  see  to  it 
that  it  is  properly  managed;  and  if,  owing  to  his  mismanagement,  an 
explosion  resnlta,  by  which  another  operative  is  injured,  such  omission 
or  dutj-  is  not  chargeaWe  upon  the  common  master.  Crispin  v.  Bab- 
bitt, supra.  In  like  manner,  if  a  switchman  leaves  his  switch  open, 
in  consequence  of  which  a  train  is  derailed,  and  the  fireman  upon  a 
locomotive  is  killed,  the  fact  that  the  switchman  was  placed  in  charge 
of  the  switch  does  not  change  him  from  a  servant  to  a  master;  but, 
like  the  engineer  in  the  case  first  mentioned,  he  retains  the  relation 
of  a  co-employ6.  Harvey  v.  Railroad  Co.,  88  N.  Y.  48L  It  is  hardly 
necessary,  however,  to  multiply  illusti-ations,  nor  will  it  prove  profit- 
able to  further  discuss  the  question  under  consideration.  It  is  suffi- 
cient to  say  that  for  the  errors  which  we  have  attempted  to  point  out 
we  think  a  new  trial  is  rendered  necessary,  and  to  that  end  that  the 
judgment  and  order  appealed  from  should  be  reversed. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event.    All  concur. 


(18  App.  Div.  340.) 

SMITH  V,  CITT  OP  BROOKLYN. 

(Sapreme  Court,  Appellate  Division,  Second  Department.    Jnne  22,  1897.) 

1.  Watbr  Rights— Destrotino  Stream— Pehcolatino  Wateh.*. 

The  right  of  an  owner  of  land  to  divert  or  consume  percolating  water  does 
not  extend  to  authorizing  the  destruction  of  a  stream,  spring,  or  well,  by  cut- 
ting off  Its  source  of  supply,  when  the  acts  causing  such  result  are  not  done 
for  the  beneficial  use  and  enjoyment  for  any  purix)se  of  the  land  Itself  where- 
on they  are  done,  but  for  the  sole  purpose  of  gathering  water,  by  pump& 
as  well  as  by  natural  means,  to  be  carried  to  a  distant  place  for  tlie  use  of 
strangers  having  no  right  to  the  water  as  against  the  owners  of  the  neigh- 
boring lands. 

•J.   bAMK— MUHICIPAL  COHPOnATlOSS — WaTKR    SCPPLT. 

Plalntifl  was  the  owner  of  land  through  which  ran  a  brook,  flowing  at 
all  seasons  hi  a  defined  channel,  and  by  damming  which  a  pond  had  been 
formed,  wlilch  was  used  by  pkiintlfT  for  cutting  Ice  and  for  boat  building. 
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Defendant,  a  nmnlclpal  corporation,  for  the  purpose  of  procuring  a  water 
supply,  constructed,  on  land  owned  by  it  near  plaintiff's,  a  res«Tolr  and 
aqueduct,  sank  wells,  and  erected  powerful  suction  pumps,  by  all  which  the 
spring  line  In  the  vicinity  was  lowered,  the  sources  of  supply  to  the  stream 
flowing  through  plaintiff's  land  were  cut  off,  and  the  stream  was  dried  up. 
Held,  that  plaintiff  was  entitled  to  recover  from  defendant  the  damage  be 
had  suffered. 

Appeal  from  trial  term. 

Action  by  Walter  R  Smith  against  the  city  of  Brooklyn.  Prom  a 
judgment  entered  on  a  decision  of  the  court  dismissing  the  complaint, 
plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

George  Wallace,  for  appellant. 
William  G.  Cooke,  for  respondent. 

HATCH,  J.  For  the  purpose  of  furnishing  the  city  of  Brooklyn 
with  a  water  supply,  the  defendant  constructed  upon  its  lands  in  the 
county  of  Queens  a  reservoir,  aqueduct,  and  culverts,  or  conduits,  for 
holding  and  carrying  the  water.  In  the  process  of  construction  of 
these  works,  it  excavated  a  trench,  which,  at  Freeport,  upon  the  line, 
was  about  27  feet  below  the  surface  of  the  ground,  in  which  it  placed 
a  box  for  carrying  the  water  during  the  construction  of  the  works, 
and  to  operate  as  a  conduit  for  the  same  thereafter.  It  also  sunk  a 
number  of  wells,  and  connected  them  with  powerful  steam  suction 
pumps.  Pumping  stations  were  constructed,  and  from  the  one  at  the 
west  end  of  the  conduit  the  average  daily  quantity  of  water  taken  in 
1895  was  36,421,147  United  States  gallons.  The  amount  withdrawn 
increases  at  about  the  rate  of  6,000,000  gallons  daily.  The  plaintiff 
is  the  occupant  of  a  farm  situate  near  Freeport,  upon  which,  when  he 
entered  into  possession,  was  a  stream  of  water,  running  in  a  well- 
defined  channel,  fed  by  springs  and  from  other  sources.  The  brook, 
many  years  ago,  had  been  dammed,  forming  a  pond.  Brook  and  pond 
had  been  in  existence  for  oyer  50  years,  and  water  remained  in  both 
the  year  around.  Plaintiff  used  the  pond  for  boat  building  and  secur- 
ing ice.  For  the  latter  purpose  it  was  of  considerable  value.  The 
pond  was  distant  from  the  aqueduct  about  2,400  feet  The  bott<Hn 
of  the  conduit  is  16.8  feet  below  the  bottom  of  the  pond.  The  soil 
in  the  locality  of  these  waterworks  and  of  the  surrounding  country  is 
of  a  sandy  or  gravelly  nature,  through  which  water  readily  percolates. 
There  began  to  be  failure  in  the  water  of  the  brook  and  pond  shortly 
after  the  work  of  construction  began,  and  perceptibly  so  after  the 
conduit  trench  was  opened  and  the  box  put  in.  Both  disap}>eai'ed 
entirely  upon  the  erection  and  operation  of  the  pumping  station  at 
Freeport,  and  have  remained  dry  ever  since.  The  evidence  is  abun- 
dant to  warrant  a  jury  in  finding  that  the  disappearance  of  the  brook 
and  pond  is  due  to  the  draining  of  the  territory  where  plaintiff's  farm 
is  situate,  and  is  caused  by  the  conduit  and  wells  of  the  defendant,  in 
connection  with  the  suction  power  applied  thereto.  The  defendant 
does  not  seriously  controvert  the  claim  made  by  the  plaintiff,  that  its 
acts  have  had  the  effect  of  lowering  the  hydraulic  grade  or  spring  line 
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in  that  ricinity,  lesulting  in  the  loss  of  the  brook  and  pond,  and  in 
the  destmction  of  wells  throughout  a  considerable  ai'ea  of  country  in 
that  locality.  While  this  reralt  is  not  challenged  by  the  defendant, 
its  liability  therefor  is  denied.  The  ground  upon  which  the  defendant 
tbofl  confidently  plants  itself  has  been  discussed  by  most  of  the  courts 
in  nearly  everj  state  of  the  Union.  The  English  Reports  are  like- 
wise prolific  in  decision,  if  not  in  harmony  of  reason  and  conclusion. 
The  defendant  has  adopted  in  support  of  its  contention  the  language 
of  Judge  Peckham  in  Pixley  v.  Clark,  35  N.  Y.  520,  where  the  learned 
jadge  says: 

"An  owner  of  tbe  soil  may  divert  percolating  water,  consume,  or  ent  It  off,  with 
impunity.  It  is  tbe  same  as  land,  and  cannot  be  distinguished  in  law  from 
land.  So  the  owner  of  the  land  is  the  absolute  owner  of  the  soil  and  of  perco- 
lating water,  which  is  a  part  of,  and  not  different  from,  the  boU.  No  action  lies 
against  the  owner  for  interfering  with  or  destroying  percolating  or  circulating 
water  nnder  the  earth's  surface." 

This  doctrine  cannot  be  questioned,  although  it  was  obiter  to  the 
decision.  In  this  respect  it  is  in  harmcmy  with  many  of  the  discus- 
sions  which  have  been  had  of  the  subject.  The  decisions  of  this  state,, 
ancient  and  modem,  are  committed  to  this  view  of  the  law,  including 
this  tribunal  Ellis  v.  Duncan,  21  Barb.  230;  Bloodgood  y.  Ayres, 
108  N.  Y.  400,  15  N.  E.  433;  Van  Wycklen  v.  City  of  Brooklyn,  118 
N.  Y.  427,  24  N.  E.  179;  Covert  v.  City  of  Brooklyn,  6  App.  Div.  73, 
39  N.  Y.  Supp.  744  Admitting  this  doctrine,  to  the  extent  to  which 
these  and  other  authorities  in  this  state  carry  it,  does  it  fit  to  the 
facts  of  the  present  case?  It  may  be  stated,  with  some  degree  of  con- 
fidence, that  no  case  will  be  found  in  this  state — and  our  research  haa- 
not  enabled  us  to  find  one  in  any  other  state  of  this  country — where 
the  right  has  been  upheld  in  the  owner  of  land  to  destroy  a  stream, 
a  spring,  or  well  upon  his  neighbor's  land,  by  cutting  off  the  source- 
of  its  supply,  except  it  was  done  in  the  exercise  of  a  legal  right  tO' 
improve  the  land,  or  make  some  use  of  the  same  in  connection  with  the 
enjoyment  of  the  land  itself,  for  purposes  of  domestic  use,  agriculture,. 
or  mining,  or  by  structures  for  business  carried  on  upon  the  premises. 
We  are  aware  that  the  doctrine  has  been  carried  beyond  this  in  Eng- 
land, but  it  has  not  yet  been  judicially  declared  here.  Chasemore  v. 
Richards,  7  H.  I*  Cas.  349.  The  present  case,  as  we  view  it,  diflers- 
radically  from  any  reported  case  that  we  are  able  to  find  in  this  coun- 
try. T\Tiile  it  is  true  that  the  city  owned  the  land  upon  which  it 
placed  its  structure,  and  all  of  its  acts  were  done  upon  its  own  prop- 
erty, it  did  not,  however,  make  the  erections  or  do  the  acts  for  the 
beneficial  use  and  enjoyment  of  the  land  itself  for  any  purpose  of 
domestic  use,  agriculture,  mining,  or  manufacturing,  as  land  was  used 
in  the  caaea  which  have  arisen  in  this  country.  No  one  dwelt  thereon,. 
or  was  expected  to.  No  one  used  the  water  thereon,  nor  was  it  expect- 
ed to  be  used  in  connection  therewith.  The  sole  purpose  was  to  sub- 
ordinate the  use  of  the  land  to  the  particular  purpose  of  a  reservoir 
and  conduit  in  which  to  gather,  store,  and  carry  water  to  a  distant 
place  for  its  benefit  and  profit,  and  for  the  enjoyment  of  strangers  wha 
have  no  claim  or  shadow  of  right  to  it  as  against  the  plaintiff.  It  was- 
its  purpose  not  only  to  take  the  water  which  might  come  by  natural> 
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percolation  npon  its  land,  but  also  to  use  artificial  means,  and  by 
powerful  suction  drain  the  adjoining  land  of  its  water.  This  purpose 
has  been  accomplished,  and  by  the  construction  of  its  conduit,  the 
sinking  of  its  wells,  and  the  suction  of  its  powerful  pumx)8,  the  whole 
spring  level  of  the  surrounding  country  has  been  lowered,  and  running 
streams  and  ponds  dried  up.  In  view  of  these  facts,  let  us  examine 
the  principle  which  underlies  the  right  to  percolating  water,  and  the 
reasons  upon  which  it  rests.  It  is  not  necessary  that  we  should  set 
them  out  herein  at  length,  for  they  have  been  admirably  stated,  and 
the  cases  reviewed,  from  the  leading  case  of  Acton  v.  Blundell,  12  Mees. 
&  W.  324,  decided  in  the  exchequer  court  of  England  by  Chief  Justice 
Tindel,  to  the  modern  decisions  in  this  country,  in  two  cases, — one 
in  Pennsylvania  (HTieatley  v.  Baugh,  25  Pa.  St.  528),  and  in  Ohio 
<Frazier  v.  Brown,  12  Ohio  St.  294).  In  the  last  case  the  learned  judge 
who  wrote  stated  the  principle  and  the  reasons  therefor  in  the  follow- 
ing language: 

"The  reasoning  Is  briefly  this:  In  the  absence  of  express  contract  and  of  posi- 
tive authorized  legislation,  as  between  proprietor  of  adjoining  lands,  the  law 
recognizes  no  correlative  rights  in  respect  to  underground  waters  oertx>lating. 
oozing,  or  filtrating  through  the  earth;  and  this  mainly  from  considerations  of 
public  policy:  (1)  Becduse  the  existence,  origin,  movement,  and  course  of  such 
waters,  and  the  causes  which  govern  and  direct  their  movements,  are  so  secret, 
occult,  and  concealed  that  an  attempt  to  administer  any  set  of  legal  roles  In 
respect  to  them  would  be  Involved  In  hopeless  uncertainty,  and  would  be  there- 
fore practically  Impossible.  (2)  Because  any  such  recognition  of  correlative 
rights  would  Interfere,  to  the  material  detriment  of  the  commonwealth;  with 
drainage  and  agriculture,  mining,  the  construction  of  highways  and  railroads; 
with  sanitary  regulations,  building,  and  the  general  progreeis  of  Improvement  In 
works  of  embellishment  and  utility." 

It  seems  clear  from  the  reasoning  of  these  cases  that  the  right 
which  exists  and  which  has  been  upheld  relates  to  the  beneficial 
use  of  the  land  for  some  purpose  for  which  the  land  can  be  used, 
connected  with  its  enjoyment  as  land  for  the  ordinary  purposes  of 
agriculture,  mining,  domestic  use,  or  improvement,  either  public  or 
private.  In  New  Hampshire  this  view,  even,  has  never  obtained. 
The  courts  of  that  state  have  ably  maintained  the  doctrine  of  cor- 
relative rights  and  obligations  between  owners  of  land  respecting 
the  right  to  take  and  use  percolating  water;  holding  that  the  author- 
ity to  take  rests  upoi>  the  right  of  reasonable  use;  applying  thereto 
the  maxim,  'Sic  utere  tuo  ut  alienum  non  laedas"  (Bassett  v.  Manufac- 
turing Co.,  43  N.  H.  569;  Swett  v.  Cutts,  50  N.  H.  445),  which  is 
also  the  doctrine  contended  for  by  Ivord  Wensleydale,  to  be  hereafter 
noticed.  This  maxim  has  been  rejected  by  our  courts  as  applied 
to  the  right  of  use  by  a  landowner  of  his  land  for  the  purposes  already 
adverted  to.  But  the  reasoning  of  the  cases  is  quite  convincing 
against  an  extension  of  the  doctrine  beyond  its  present  limit.  It 
needed  no  occult  power  to  foresee  that  the  construction  of  these 
waterworks  would  drain  a  large  part  of  the  territory  contiguous 
thereto,  and  seriously  diminish  the  water  supply  of  adjoining  own- 
ers. The  conduit  was  constructed  lower  than  the  surrounding  ter- 
ritory, the  soil  was  of  a  character  which  admitted  of  ready  percola- 
tion of  water,  and  the  object  of  the  construction  was  to  secure  water. 
This  was  not  an  experiwent.     It  was  known  that,  if  the  proper  ex- 
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cavations  were  made,  channels  created  for  water  to  run  in,  wells 
sunk,  and  suction  applied,  the  result  would  be  to  draw  water  to 
that  construction.  It  is  true  that  one  might  not  be  able  to  see  just 
where  the  subterranean  channel  existed  through  which  the  water 
percolated,  or  how  much  water  was  retained  in  any  particular  pocket 
or  fissure.  Nevertheless  it  was  known,  as  well  as  though  seen,  that, 
if  these  means  were  adopted,  the  result  would  be  to  draw  the  water 
to  that  place  from  the  adjoining  lands  and  streams  as  certainly  as 
though  the  open  mouth  of  the  conduit  tapped  a  running  stream 
and  took  it  all.  It  is  quite  probable,  also,  that  the  drain  will  con- 
tinually increase.  Powerful  suction  drawing  the  water  in  one  direc- 
tion necessarily  creates  channels.  By  the  continuous  running  of 
the  water  therein,  its  action  wears  away  barriers,  and  changes  the 
fwmatioii  which  formerly  held  it,  letting  it  run  quicker  and  in  in- 
creased quantities  to  the  common  goaL  We  may  speculate  much 
or  little  upon  the  question  of  where  the  property  right  begins  in 
water  that  descends  from  the  heavens, — whether  it  could  be  legally 
caught  by  roofs  and  stored  before  entering  the  ground,  or  whether 
it  must  be  permitted  to  fall  and  enter  the  earth.  Such  questions 
will  be  disposed  of,  undoubtedly,  as  they  arise.  We  have  the  fact, 
admitted  b^  all  legal  writers,  that  a  property  right  exists  in  perco- 
lating water  of  as  high  a  character  as  the  land  itself, — ^is  in  fact 
a  part  of  the  land.  It  is  a  valuable  right,  and  its  use  is  usually 
indispensable  to  the  enjoyment  of  the  land  wherein  it  is  found.  This 
right  is  only  qualified  by  the  equal  right  of  every  adjoining  land- 
owner. The  right  of  use  is  supported  in  either  when,  for  purposes 
of  nae  upon  the  land,  or  of  the  land,  injury  results  to-  one  as  an 
incident  to  such  use.  But  it  seems  to  me  monstrous  to  assert  that 
one  landowner  may  deliberately  and  intentionally  make  an  erection 
for  the  express  purpose  of  draining  the  land  of  another  of  its  perco- 
lating water,  and  thereby  destroy  streams,  springs,  ponds,  and  wells, 
and  be  supported  in  so  doing  upon  the  theory  that  it  is  the  exercise 
of  a  legal  right  in  the  use  of  his  land.  An  adjoining  owner  has 
no  right  to  tunnel  into  another's  land  for  water  or  minerals,  or  take 
away  soil  lying  under  the  surface.  But,  if  this  doctrine  is  to  be 
supported,  he  may  erect  upon  his  own  land  an  appliance  which  will 
draw  out  all  the  water,  which  would  otherwise  remain,  without  lia- 
bility-; and,  if  water,  why  not  the  minerals  and  the  soil?  So  far 
as  property  right  is  concerned,  one  is  as  much  land  as  the  other. 
The  reason  upon  which  the  ri^t  has  been  supported  to  divert  perco- 
lating water  fails  when  applied  to  such  conditions,  as  such  right  is 
limited  to  such  water  as  naturally  flows  upon  the  land,  and  not  to 
a  flow  artificially  created.  "So  use  your  own  property  as  not  to 
injure  another"  is  a  maxim  as  old  as  civilized  man,  and  binding  both 
in  law  and  morals.  It  may  be  saved  and  applied  to  percolating 
water,  and  still  support  our  prior  decisions,  by  placing  the  limita- 
tions upon  it  which  reason  and  justice  suggest. 

There  remains  to  be  considered  another  feature  of  the  question 

raised  by  the  record  now  before  us.     The  stream  which  was  diverted 

and  which  formed  the  pond  was  perennial.     The  witnesses  say  it 

had  existed  for  60  years,  to  their  knowledge,  and,  if  50  years,  prob- 
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ablj  always,  as  streams  have  existed.  It  was  fed  by  springs.  The 
act  of  the  defendant  has  cut  off  the  feeders,  and  it  no  Ipnger  lives. 
The  right  to  ose  of  a  running  stream  is  not  rested  upon  a  grant. 
It  is  jura  naturee.  We  need  not  discuss  the  rights  o£  riparian  own- 
ers in  running  streams,  as  that  question  is  well  settled.  Among 
the  rights  thus  established  is  that  water  may  not  be  diverted  from  a 
running  stream  to  the  damage  of  a  riparian  owner.  In  the  case  of 
water  already  in  the  stream,  this  right  is  clear,  and  we  have  no  diffi- 
culty. But  just  here  arises  the  trouble  in  this  case.  The  water 
had  not  arrived  at  the  stream.  Its  destruction  was  complete,  as 
its  source  of  life  was  cut  off.  We  are  therefore  to  consider  whether 
the  property  right  of  plaintiff  is  in  the  thing,  the  stream,  or  in  the 
particles  of  water,  simply,  which  presently  go  to  make  it  up.  The 
struggle  to  maintain  the  principle  of  law  applicable  to  percolating 
water,  as  appUed  to  the  diminution  of  running  streams,  in  its  appli- 
cation to  a  state  of  facts  similar  to  those  which  now  confront  us, 
has  been  a  source  of  much  trouble  and  difficulty  for  the  English 
courts.  Pollock,  C.  B.,  in  the  case  of  Dickinson  v.  Canal  Co.,  7 
Exch.  282,  held  that,  where  water  had  been  taken  from  a  rimning 
stream  by  the  sinking  of  a  well,  it  was  an  unlawful  diversion  of  the 
water,  for  which  the  canal  company  was  liable.  In  that  case  the 
water  was  abstracted  both  before  and  after  it  had  reached  the  stream. 
The  case  was  condemned  by  the  house  of  lords  in  Chasemore  v. 
Richards,  7  H.  L.  Cas.  349.  This  case  was  quite  similar  in  its  facts 
to  the  present, — sulficiently  so  as  to  make  its  principles  applicable. 
The  ground  of  the  decision  was  based  upon  the  rule  applied  to  perco- 
lating water  as  laid  down  in  Acton  v.  Blundell,  supra,  and  for  rea- 
sons stated  in  the  opinion  of  the  judges  furnished  to  the  lords.  In 
discussing  the  question.  Lord  Wensleydale  said: 

"It  has  been  now  settled  that  the  right  to  the  enjoyment  of  a  natnral  stream 
of  water  on  the  surface,  ex  jtire  naturae,  belongs  to  the  proprietor  of  the  ad- 
joining lands,  as  a  natural  incident  to  the  right  to  the  soil  itself,  and  that  be  is 
entitled  to  the  benefit  of  It,  as  he  Is  to  all  the  other  natiu-al  advantages  belong- 
ing to  the  land  of  which  he  is  the  owner.  He  has  the  right  to  hnve  It  come  to 
him  In  Its  natural  state,  In  flow,  quantity,  and  quality,  and  to  go  from  him  with- 
out obstruction.  •  •  •  If  the  river  Wandle  In  this  case  had  been  supplied 
by  natural  streams  flowing  Into  the  river  above  ground,  or  In  known  definite 
channels  below  ground,  the  cutting  off  those  streams  to  which  the  person  enti- 
tled to  tlie  use  of  the  river  was  entitled  ex  natura,  as  feeders  of  the  river,  would 
be  an  Injui?  to  him.  and  give  a  right  of  action.  And,  if  this  be  true  with  un- 
derground streams  finding  their  way  into  the  river,  then  comes  the  difficulty  how 
to  distinguish  the  smaller  rivulets,  and  the  drops  of  water  which  flow  and  per- 
colate Into  and  supply  the  river.  They  are  all  equally  the  gifts  of  nature  for 
tlie  benefit  of  the  proprietors  of  the  soil  through  and  into  which  they  flow. 
They  are  all  flowing  wafer,  the  property  in  which  is  not  vested  In  the  owner  of 
the  soil,  any  more  than  the  property  In  the  water  of  a  river  which  flows  through 
it  on  the  surface." 

The  conclusion  reached  by  this  opinion  resolved  itself  into  the 
inquiry  whether  the  right  which  took  the  water  was  exercised  in  a 
reasonable  manner.  Indeed,  the  argument  of  the  learned  lord  carried 
him  to  a  decision  which  fastened  liability  upon  the  defendant,  but 
he  voted  the  other  way.  There  are  other  English  cases  decided  upon 
the  same  reasons  which  prevailed  in  that  case,  but  they  are  all 
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reviewed  in  the  Chasemore  Case,  and  it  is  not  necessary  to  restate 
their  views  here.  The  state  of  the  law  in  England  would  be  clearly 
regarded  as  settled  by  the  last  decision,  which  was  rendered  in  1859, 
were  it  not  for  another  decision,  rendered  in  1871.  Canal  Co.  t. 
Hhngar,  6  Ch.  App.  483.  This  was  an  action  for  an  injunction 
restraining  the  defendant  from  diverting  the  water  of  certain  springs 
running  in  a  pond,  which  were  cut  off  by  a  drain.  Lord  Hatherly, 
in  delivering  the  opinion,  said: 

"Now,  as  regards  the  law  of  the  case,  I  should  think  It  beyond  dispute,  after 
Chasemore  v.  Richards.  Mr.  Justice  Wlghtman  there  laid  down  the  law  very 
plainly.  In  giving  the  opinions  of  tlie  judges  upon  the  subject,  and  the  di^itinc- 
tion  was  there  drawn,  and,  I  should  have  thought,  fah-Iy  established,  between 
water  which  comes  no  one  knows  exactly  whence,  and  flows  no  one  knows  ex- 
actly how,  either  underground  or  on  the  surface,  unconfined  In  any  channel, 
either  as  rainfall,  or  from  springs  of  the  earth,  which  may  vary  from  day  to 
day,  or  spring  up  from  beneath  the  surface  in  a  direction  wUch  no  one  knows, — 
between  that  species  of  'water  and  water  once  confined  In  a  regular  channeL 
When  I  say  'once,'  of  course  I  mean  for  such  period  of  time  as  that  there  can 
be  no  dilHculty  raised  with  reference  to  the  rights  of  the  parties.  *  *  *  I 
do  not  think  Chasemore  v.  Richards,  or  any  other  case,  has  decided  more  than 
this:  that  yon  have  a  right  to  all  the  water  which  you  can  draw  from  the  dif- 
ferent sources  which  may  percolate  under  groimd.  But  that  has  no  bearing  at 
all  on  what  you  may  do  with  regard  to  water  which  is  In  a  defined  ctiannel,  and 
whl<-h  you  are  not  to  touch.  If  you  cannot  get  at  the  underground  water  with- 
out touching  the  water  In  a  defined  surface  channel,  I  think  you  cannot  get  at 
it  at  an.  Yon  are  not,  by  your  operations,  or  by  any  act  of  yours,  to  diminish 
the  water  which  runs  in  tills  defined  channel,  because  that  is  not  for  yourself, 
but  for  your  neighbors  also,  who  have  a  clear  right  to  use  it,  and  have  It  come 
to  tbem  unimpaired  in  quality  and  undiminished  in  quantity." 

In  view  of  the  fact  that  the  action  in  Chasemore  v.  Bichards  waa 
for  the  recovery  of  damages  for  the  diversion  of  water  which  supplied 
the  river  Wandle,  and  that  Mr.  Justice  Wightman  said  of  such  claim 
that  the  right  was  "so  indefinite  and  unlimited  that,  tmsupported  as 
it  is  by  any  weight  of  authority,  we  do  not  think  it  can  be  well 
founded,  or  that  the  present  action  is  maintainable,"  we  feel  justified 
in  observing  that  the  two  cases  cannot  stand  together,  even  though  it 
be  judicially  said  that  they  do.  One  might  as  well  attempt  to  ret-on- 
cile  Malone  v,  Hathaway,  64  N.  Y.  5,  with  Kranz  v.  Bailroad  Co.,  123 
N.  y.  1,  25  N.  E.  206.  The  question  here,  however,  is  not  of  recon- 
ciliation. Our  search  is  for  the  better  reason.  There  is  certainly  an  in- 
consistency in  the  rule  which  gives  to  an  owner  of  land  the  usufruct 
of  a  stream  which  exists  as  a  right  ex  natura,  and  yet  vests  in  another, 
in  his  search  after  underground  water,  the  right  to  destroy  the  stream 
absolutely.  There  is  no  difference  in  the  injury  inflicted,  if  the  stream 
be  taken,  whether  it  be  brought  about  by  drawing  the  water  from 
the  stream  itself,  or  cutting  off  the  supply.  The  right  is  to  have  the 
water  for  purposes  of  use  in  any  lawful  manner  which  the  owner 
of  the  soil  sees  fit.  He  may  erect  an  expensive  plant  upon  the  bank, 
•ind  depend  upon  the  stream  for  carrjing  on  the  business  which  he 
conducts;  and,  unless  he  have  some  measure  of  protection,  an  adjoin- 
ing owner  may  utterly  destroy  his  right  by  cutting  off  the  source  of 
the  stream.  The  right  to  a  running  stream  is  a  fixed,  definite  right, 
—more  secure  than  that  of  percolating  water,  as  the  one  is  visible 
and  open,  the  other  obscure  and  uncertain.    This  right  is  to  receive 
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the  water,  and  have  it  continually  flow  therein.  It  cannot  be  00 
enjoyed  if  the  only  right  therein  be  to  the  present  particles  of  water. 
We  think  it  is  not  so  limited,  that  the  ri^t  is  in  and  to  the  stream  as 
a  distinct  entity,  and  that,  where  its  source  is  known  and  its  channel 
defined,  an  adjoining  owner  has  ordinarily  no  right  to  so  nse  his 
property  as  to  work  a  destruction  of  the  stream.  We  think  that  the 
reasoning  of  Lord  Wensleydale  in  the  Chasemore  Case,  and  by  Baron 
Pollock  in  the  Dickinson  Case,  and  the  limitation  placed  upon  the 
Chasemore  Case  by  Lord  Hatherly,  furnish  the  rule  which  more  nearly 
corresponds  to  the  rights  of  adjoining  landowners  in  respect  to  run- 
ning streams.  So  far  as  this  question  is  concerned,  it  brings  the 
view  to  rest  upon  the  maxim,  "Sic  utere  tuo  ut  alienum  non  laedas," 
and  we  think  it  applicable  to  running  streams,  with  defined  courses, 
whose  existence  is  from  time  immemorial.  The  doctrine  of  the  Shu- 
gar  Case  is  favorably  commented  upon  in  Aetna  Mills  v.  Inhabitants 
of  Brookline,  127  Mass.  69,  71.  The  case,  however,  was  disposed"  of 
upon  another  ground.  We  infer  that  the  court  of  appeals  is  impressed 
with  this  view  by  reason  of  the  observation  made  by  Andrews,  C.  J., 
in  Covert  v.  Cranford,  141  :N.  Y.  521, 36  N.  E.  591.  Tlie  same  principle 
is  decided  by  Mr.  Justice  Story  in  Dexter  v.  Aqueduct  Co.,  1  Story, 
387,  Fed.  Caa  No.  3,864.  This  decision  was  upon  principle,  as  well 
as  the  discredited  authority  cited.  It  is  not,  however,  necessary  for 
is  in  this  case  to  lay  down  any  fixed  rule.  Indeed,  it  must  at  all 
times  depend  upon  the  particular  facts  of  the  particular  case  as 
applied  to  the  doctrine  of  reasonable  use  and  relative  rights.  It  is 
sufficient  now  to  sa.y  that  the  act  of  the  defendant,  under  the  facts 
of  this  case,  is  not  sanctioned  by  any  of  the  authorities  in  this  state, 
or  by  any  sound  rule  of  law.  The  plaintiff  made  a  case  which 
entitled  him  to  recover  such  damages  as  he  has  sustained,  and  it  was 
error  to  dismiss  his  complaint. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  witii 
costs  to  abide  the  event.    All  concur. 


(10  App.  Dlv.  272.) 

COCHRANE  et  al.  V.  KIP  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  18,  1897.) 

Wills— CoNSTBucTioN— Vested  Rbmaindeks. 

Tlie  will  of  S.,  after  making  certain  devises  and  bequests,  left  the  residue 
of  his  property  in  trust  to  make  certain  dispositions  of  the  income  during 
the  life  of  bis  daughter,  and  then  provided  ttiat  at  her  death,  "to  close  this 
trust,"  the  executors  and  trustees  should  convey  and  transfer  the  estate 
remaining  in  their  hands  to  such  of  his  grandchildren  as  should  then  be  liv- 
ing, except  his  granddaughter  F.,  naming  seven  suc^  grandchildren,  and 
gave,  devised,  and  laequeathed  the  same  to  such  seven  grandcliildren,  but  if 
any  of  said  gnindchli(h:en  should  die  previous  to  the  death  of  his  daughter, 
leaving  issue  him  or  her  surviving,  such  issue  should  take  the  share  to  which 
the  parent  would  have  been  entitled.  By  a  codicil  to  this  will,  the  testator 
dh-ected  that  his  granddaughter  F.  should  be  included  in  the  division  of  his 
estate  with  his  other  grandchildren.  Held  that,  by  such  will  and  co<lii-ll, 
vested  remainders  in  the  property  were  given  to  the  eight  grandchildren, 
but  subject  to  be  divested  by  the  death  of  any  grandchild,  either  with  or 
without  issue,  during  the  life  of  the  te.stator's  daughter,  the  Interest  of  such 
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gnmdtiiDd  resting  at  Ub  or  her  death  either  In  the  Issue,  if  ajiy,  or.  If  there 
were  none.  In  the  other  grandchildren.  Ingraham  and  Rumsey,  JJ.,  dis- 
senting, and  holding  that  the  Interest  of  each  grandchild  was  divested  only 
upon  death  leaving  Issue,  but,  upon  death  without  issue,  vested  abeolntely. 
and  passed  to  the  heirs  and  next  of  kin  of  such  grandchlH. 

Aiqieal  from  special  term. 

Action  by  John  W.  Cochrane  and  others,  executors  and  tmstees 
of  the  will  of  Adam  W.  Spiee,  deceased,  against  Sarah  Ann  Kip  and 
others.  From  a  judgment  entered  on  a  decision  of  the  court,  Arthur 
0.  Humbert,  IndiTldually  and  as  administrator  of  the  estate  of  Flor- 
ence Adele  Humbert,  deceased,  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WHiLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Elihu  Root,  for  appellant  Arthur  C.  Humbert,  individually  and  as 
administrator. 

Qeo.  B.  Adams,  for  defendant  William  Rudolph  Kip,  and  guardian 
ad  litem  for  infant  defendant  Garret  Berg  Kip. 

Charles  Steele,  guardian  ad  litem  for  infant  defendants  French. 

Frank  L.  Hall,  for  plaintiff  executors  and  for  defendant  executors. 

Henry  C.  White,  for  defendants  Kip. 

WILLIAMS,  J.  The  action  was  brought  to  procure  the  construc- 
tion of  the  wiir  and  codicils  of  Adam  W.  Spies,  and  to  determine 
the  rights  and  interests  of  the  parties  in  the  property  left  by  the  testa- 
tor. The  questionB  involved  in  this  action  relate  to  the  twelfth 
clanse  of  the  will  and  the  fourth  clause  of  the  codicil.  The  will  was 
executed  in  July,  1881,  and  the  second  codicil  July,  1890.  By  the 
will,  the  testator  made  certain  specific  devises  and  bequests,  and 
then  gave  all  the  residue  of  the  property  to  the  executors  and  trustees^ 
named  in  the  will,  in  trust  to  make  certain  specific  disposition  of  the 
income  during  the  lifetime  of  his  daughter  Sarah  Ann  Kip,  and  then,, 
by  the  twelfth  clause,  he  provided  as-follows: 

"At  tbe  death  of  my  said  daughter  Sarah  Ann,  to  dose  this  trust,  I  direct  ttut 
my  executors  and  trustees  convey  and  transfer  aU  of  my  estate,  both  real  and 
personal,  then  remaining  in  their  hands,  to  such  of  my  graadchildren  as  shall 
then  be  living  (except  my  said  granddaughter  Sarah  Ann  French),  viz.  Arthur 
De  Witt  Cochrane,  Cornelia  Ellzal)eth  Schell,  Henry  Spies  Kip,  Garret  Berg 
Kip.  Wniiam  Rudolph  Kip,  and  Florence  Adele  EUp,  equally,  sharc  and  share- 
alike;  and  I  hereby  give,  devise,  and  bequeath  the  same  to  such  seven  grand- 
children, but  If  any  of  said  seven  grandchildren  shall  die  previous  to  the 
decease  of  my  daughter  Sarah  Ann,  leaving  Issue  him,  her,  or  them  surviving, 
then  I  direct  tiiat  such  Issue  shall  take  the  share  to  which  their  parent  would 
have  lieen  entifled  hereunder  (if  Bving)  under  this  clause  of  my  will,  said  share- 
to  be  received  by  said  grandchildren  or  ttieh:  descendants  free  from  any  control, 
or  claim  of  any  husband  that  she  or  they  may  have  at  any  time." 

By  the  fourth  clause  of  the  second  codicil  he  further  provided  as 
follows: 

"Fourth.  I  hereby  direct  that  my  said  granddaughter  Sarah  Ann  French  shall 
be  included  in  the  division  of  my  estate  as  mentioned  in  the  12th  clause  of  my 
raid  last  win  and  testament,  and  shall  share  therein  equally  with  my  other 
seven  gmndcMMren;  I  hereby  directing  that  said  12th  clause  of  said  will  shall 
■Rdy  to  bar  aad  her  betas  as  though  she  had  been  originally  named  tber^n." 
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The  testator  died  May  31,  1891,  leaving,  him  surviving,  his  daugh- 
ter Sarah  Ann  Kip,  a  widow,  with  four  children,  viz.  Florence  Adele 
Humbert,  Henry  Spies  Kip,  William  Rudolph  Kip,  and  Garret  Berg 
Kip;  also  three  grandchildren,  the  children  of  his  deceased  daughter 
Hilda  M.  S.  Cochrane,  viz.  Sarah  Ann  French,  Adam  W.  S.  Coch- 
rane, and  Arthur  De  Witt  Cochrane.  Sarah  Ann  French,  at  the 
testator's  death,  had  two  children  living,  viz.  Seth  B.  French  and 
Hilda  Cochrane  French,  and  another  child  has  been  bom  to  her 
since,  viz.  Ellen  Mercer  French.  Testator  also  left,  him  surviving, 
another  grandchild,  the  child  of  his  deceased  daughter  Mary  S. 
Barnes,  viz.  Cornelia  Elizabeth  Schell.  These  eight  grandchildi-en 
were  the  persons  named  in  the  will  and  second  codicil,  and  it  will 
be  observed  that  the  eighth  grandchild,  Sarah  Ann  French,  ex- 
cepted in  the  twelfth  clause  of  the  will,  but  brought  within  its  pro- 
vision by  the  fourth  clause  of  the  second  codicil,  had  at  the  time  of 
the  testator's  death  two  children  living,  and  one  has  been  born  since. 
The  trial  took  place  in  October,  1896.  The  codicil  was  made  in  July, 
1890.  At  the  time  of  the  trial,  the  children  of  the  eighth  daughter, 
Sarah  Ann  French,  were  seven  years  and  five  years  and  nine  months 
of  age,  respectively.  None  of  them  had  been  born,  therefore,  when 
the  will  was  made  (1881),  and  only  one  of  them  when  the  codicil  was 
made  in  1890.  A  second  one  was  bom  after  the  second  codicil 
was  made,  and  before  the  testator's  death,  and  the  third  had  been 
lx)rn  since  testator's  death.  The  gi-andchild  Florence  Adele  Hum- 
bert was  married  after  the  death  of  the  testator,  and  died  soon  after, 
in  October,  1895,  intestate,  leaving,  her  surviving,  a  husband,  the 
appellant,  but  no  children.  The  daughter  of  the  testator,  Sarah  Ann 
Kip,  and  the  other  seven  grandchildren,  are  still  living. 

The  practical  question  involved  in  this  action  was  whether  the 
appellant,  after  the  death  of  his  wife,  had  any  interest  pei-sonally 
or  as  administrator  of  his  wife's  estate  in  the  property  disposed  of 
by  the  twelfth  clause  of  the  will  and  the  fourth  clause  of  the  second 
codicil.  The  parties  seem  to  agree  that  the  provisions  of  the  will 
and  codicil  in  question  gave  to  the  eight  grandchildren  vested  re- 
mainders in  the  property.  The  only  question  is  as  to  wlien  and  for 
what  reason  such  remainders  wei-e  divested  and  passed  to  other  par- 
ties. The  appellant  claims  such  remainders  were  divested  only  by 
the  death  of  the  gi'andchild,  leaving  issue,  before  the  death  of  Sarah 
Ann  Kip;  while  the  respondents  claim  that  the  remainders  were 
divested  by  the  death  of  the  grandchild  with  or  without  issue  before 
the  death  of  Sarah  Ann  Kip.  If  there  were  issue,  the  interest  went 
to  the  issue;  if  no  issue,  the  interest  went  to  the  surviving  grandchil- 
dren and  their  descendants.  In  this  case  there  were  no  issue.  The 
appellant  claims,  therefore,  that  the  remainder  never  became  di- 
vested, but  at  the  death  of  his  wife  became  vested  absolutely,  and 
the  interest  passed  to  her  heirs  and  next  of  kin;  while  the  respond- 
ents claim  that  the  remainder  became  divested  at  the  death  of  Mrs. 
Humbert,  and  passed  to  the  seven  surviving  grandchildren  and  their 
descendants.  It  is  not  disputed  that  the  testator  might  legally  have 
disposed  of  the  property  in  either  way.  The  only  question  is  what 
disposition  he  did  make.     It  is  a  question  of  the  construction  of  the 
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language  used.  If  the  real  intention  of  the  testator  is  apparent, 
effect  should  be  given  to  such  intention,  without  regard  to  technical 
rules  or  the  use  of  particular  words.  It  seems  to  us  there  can  be 
no  doubt  as  to  what  the  testator's  intention  was.  He  comm^iced 
the  twelfth  clause  of  the  will  by  the  declaration  that  he  desired  to 
close  the  trust  at  the  death  of  his  daughter  Sarah  Ann  Kip,  and  for 
that  purpose  he  directed  his  executors  and  trustees  to  dispose  of  thp 
residue  of  his  property  remaining  in  their  hands  at  that  time.  How? 
By  conveying  and  transferring  it  to  such  of  his  grandchildren  aa 
should  then  be  living  equally,  share  and  share  alike;  and  th<*  <mly 
limitation  of  this  direction  is  found  after  the  word  "but,"  a  little  fur- 
ther on  in  the  clause,  viz. : 

"If  any  of  the  grandchildren  shall  die  previous  to  the  decease  of  my  daucrhter 
Sarali  Ann,  learinj;  Issue  him  or  her  or  them  surviving,  then  I  direct  that  such 
iRsue  shall  taiie  the  share  to  which  their  parent  would  have  been  entitled  if  liv- 
ing." 

Here  is  an  intention,  expressed  as  clearly  as  language  could  do  it, 
to  give  the  whole  property  to  such  grandchildren  as  should  be  liv- 
ing when  his  daughter  Sarah  Ann  died,  unless  some  of  the  grand- 
children should  have  died  before  that  time,  leaving  issue,  in  which 
case  the  issue  should  take  the  interest  the  parents  would  have 
taken  if  they  had  lived.  This  language  is  too  plain  to  be  disregarded 
or  set  aside  by  any  technical  roles  of  construction  or  fine-spun  argu- 
ments founded  upon  decisions  in  other  cases.  It  is  not  reasonable 
to  suppose  that  the  testator  would  so  plainly  express  hi^  design, 
and  still  mean  by  the  other  words  in  this  clause  of  the  will  to  en- 
tirely change  the  disposition  so  clearly  indicated.  He  says:  "I 
hereby  give,  devise,  and  bequeath  the  same  to  such  seven  grandchil- 
dren." By  this  language  he  clearly  meant  to  give  to  such  grand- 
children the  same  interest  he  had  already  indicated  so  plainly.  Ex- 
l)re88ed  more  clearly,  the  clause  w^ould  have  read:  "I  hereby  give, 
devise,  and  bequeath  such  interest  in  the  property  to  sach  seven 
grandchildren."  The  word  "same,"  as  used  in  the  will,  clearly 
means,  not  "such  property,"  but  "such  interest  in  the  property,"  as 
already  indicated;  and  the  interest  so  given  to  any  grandchild  was 
subject  to  be  divested  by  the  death  of  the  grandchild  before  the 
death  of  Sarah  Ann  Kip,  so  that  the  surviving  grandchildren  would 
take  it  unless  such  deceased  grandchild  left  issue,  and  in  that  event 
the  issue  would  take  such  interest.  Such  a  construction  as  tliin 
would  give  a  reasonable  effect  to  the  whole  of  this  clause  of  the  will, 
and  carry  out  the  clear  intention  of  the  testator.  The  construction 
contended  for  by  the  appellant  would  render  all  the  language  in 
the  clause  directing  the  disnosition  of  the  property  by  the  executorH 
and  trustees  at  the  death  of  Sarah  Ann  Kip  nugatory.  It  could 
never  have  been  intended  to  express  the  intention  of  the  testator  so 
plainly  as  this  clause  does  it  as  to  the  disposition  of  the  property 
at  the  death  of  Sarah  Ann  Kip,  and  then  render  all  this  language 
nogatory,  by  inserting  the  words  as  to  present  gift.  The  present 
gift  was  not  intended  to  be  contradictory  of  such  clearly  expressed 
intention,  bat  in  harmony  with  it;  and  the  construction  we  have 
given  alone  will  accomplish   such   intention.     We  think  no  force 


Digitized  by  vaOOQ  IC 


162  46  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  80  New  York  State  Reporter. 

should  be  gives  to  the  word  "heirs,"  in  the  fourth  clause  of  the  codi- 
cil. Evidently,  the  only  purpose  of  the  testator  in  making  that 
codicil  was  to  include  his  eighth  grandchild,  Sarah  Ann  French, 
in  the  disposition  of  the  property  covered  by  the  twelfth  clause  of  the 
will.  He  could  have  had  no  thought  then  of  changing  the  clause 
in  the  will  in  other  respects,  or  of  giving  any  construction  to  any 
language  in  the  will.  The  words  "issue"  and  "descendants"  were 
used  interchangeably  in  the  twelfth  clause  of  the  will;  and  the  word 
"heirs,"  in  the  codicil,  was  evidently  used  as  a  synonymous  term. 
It  was  not  used  in  any  technical  sense,  and  no  argument  should  be 
based  upon  the  use  of  this  word  "heirs"  to  change  the  reasonable 
construction  already  given  by  us  of  the  twelfth  clause  of  the  will. 

We  think  the  decision  of  the  trial  court  was  right,  and  that  the 
judgment  entered  thereon  should  be  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J.,  concur. 

INQ-RAHAM,  J.  (dissenting).  This  action  is  brought  to  obtain 
a  construction  of  the  twelfth  clause  of  the  will  of  Adam  W.  Spies, 
deceased,  and  the  question  presented  depends  upon  whether  or  not 
the  estate  given  by  that  clause  of  the  will  to  the  testator's  grandchil- 
dren vested  upon  the  death  of  the  testator,  to  be  divested  only  upon 
the  contingency  of  such  grandchild  dying  before  the  determination 
of  the  life  estate,  leaving  issue  him  or  her  surviving,  or  whether 
such  remainder  was  subject  to  be  divested  by  the  death  of  the  grand- 
child dying  before  the  death  of  the  person  upon  whose  life  the  trust 
was  limited,  whether  he  or  she  left  issue  surviving  or  not. 

The  learned  court  below,  by  its  first  conclusion  of  law,  held  'that 
the  remainder  devised  to  the  said  eight  grandchildren  of  the  testa- 
tor by  his  said  last  will  and  testament,  and  the  codicils  thereto,  are 
vested  remainders,"  and  to  that  finding  no  exception  was  taken  by 
either  party  so  far  as  such  remainder  is  held  to  be  a  vested  remain- 
der; but  the  learned  trial  court  also  found  that  such  remainder  "is 
subject  to  be  divested  by  the  death  of  the  remainder-man  prior  to 
the  death  of  the  testator's  daughter,  the  said  Sarah  Ann  Kip,  upon 
whose  life  the  said  trust  estate  is  limited."  It  is  quite  clear  that, 
by  the  express  provisions  of  the  will,  the  remainder  vesting  in  any 
one  of  the  eight  grandchildren  would  be  divested  upon  the  death  of 
such  grandchild  leaving  issue.  The  testator  has  so  expressly  de- 
clared. The  court  below,  however,  held  that  by  the  will  it  was  the 
testator's  intention,  although  there  is  no  express  direction  to  that 
effect,  that  such  estate  so  vested  in  one  of  his  eight  grandchildr^ 
should  be  divested  upon  the  death  of  the  grandchild  without  issue. 

We  have  a  will  by  which  the  testator  creates  a  trust  estate  depend- 
ent upon  the  life  of  his  daughter,  with  a  remainder  over,  whereby 
he  constitutes  his  grandchildren  the  owners  of  the  remainder  of  the 
estate,  the  gift  to  them  being  a  present  gift, — ^"And  I  hereby  give, 
devise,  and  bequeath  the  same  to  such  seven  grandchildren," — ^with 
an  express  provision  that  such  remainder  so  vested  shall  be  divested 
in  case  any  of  his  grandchildren  die  leaving  issue.  That  this  is 
the  legal  eflfect  of  the  language  used  is  clear.     So  far  we  have  the 
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clearly  expressed  and  consistent  dkpositioa  of  the  property  by  the 
testator,  but  from  the  use  of  some  words  in  a  former  part  of  the  same 
clause  the  court  has  assumed  that  the  testator  had  a  different  inten- 
tion from  that  which  the  use  of  the  words  quoted  would  seem  to  im- 
ply, and  the  legal  effect  of  this  proTision  is  defeated  because  the 
i-onrt  has  seen  fit  to  imply  from  other  parts  of  the  will  a  different 
intention. 

This  will  has  once  before  been  presented  to  the  courts  for  con- 
struction, and  a  consideration  of  the  opinions  in  that  case  is  quite 
instructive  in  the  determination  of  the  questions  that  are  now  before 
us.  At  the  special  term  on  the  trial  of  that  case  (Cochrane  v.  Schell, 
140  N.  Y.  533,  35  N.  E.  971)  the  court  held  that  this  waa  a  vested 
remainder,  subject  to  be  divested  upon  the  happening  of  the  one 
contingency  named  in  the  will,  viz.  the  death  of  one  of  the  grandchil- 
dren leaving  issue  surviving.  Upon  appeal  to  the  general  term  of 
the  supreme  court  (19  N.  Y.  Supp.  424),  that  court  held  that,  as  that 
contingency  had  not  yet  arisen,  it  was  improper  to  determine  it  in 
advance  of  any  necessity  for  such  a  determination,  and  therefore 
modified  the  judgment  by  striking  out  the  adjudication  upon  this 
question.  Upon  the  appeal  to  the  court  of  appeals,  that  court  held 
that  whether  or  not  the  supreme  court  would  determine  such  a  ques- 
tion in  advance  of  a  necessity  for  its  determination  was  a  matter 
vesting  in  the  judicial  discretion  of  the  court  below,  and  with  that 
the  court  of  appeals  would  not  interfere.  The  court  then  determined 
the  questions  presented  upon  that  appeal,  viz.  as  to  the  validity  of 
the  trust  created  by  the  ninth  clause  of  the  will,  holding  it  to  be  a 
valid  trust.  Upon  that  appeal  it  anoears  from  the  opinion  that 
all  the  counsel  representing  the  various  parties  conceded  that  the 
estate  vested,  and  that  the  grandchildren  had  a  vested  remainder, 
except  that  the  executors  simply  stated  that  that  question  was  not 
at  present  before  the  court.  It  was  held  that  any  surplus  income 
not  necessary  to  pay  the  annuities  directed  to  be  paid  by  the  will 
was  "rents  and  profits"  undisposed  of  by  the  will,  and  that,  therefore, 
such  rents  and  profits  belonE^ed  to  the  grandchildren  as  the  persons 
presumptively  entitled  to  the  next  eventual  estate,  under  section  40 
of  the  statute  of  "Uses  and  Trusts"  (1  Rev.  St.  p.  721).  The  appel- 
lant in  that  case  claimed  that,  the  remainder  being  a  vested  remain- 
der, this  section  would  not  apply,  because  the  rents  and  profits  were 
not  undisposed  of  "in  consequence  of  a  valid  limitation  of  an  ex- 
pectant estate."  The  court  held  that  while  it  was  conceded  by  the 
parties  before  it  that  the  ranainder  was  vested,  and  not  contingent, 
the  appellant,  to  succeed,  must  at  least  be  able  to  show  that  no  con- 
tingency attended  any  of  the  limitations  of  the  future  estate  which 
prevented  the  conveyance  by  persons  in  being  of  an  absolute  re- 
mainder in  fee;  that  this  could  not  be  done,  because  upon  the  death 
of  any  grandchild  during  the  trust  term,  leaving  issue,  such  issue, 
whether  born  before  or  after  the  death  of  the  testator,  would  take, 
by  way  of  substitution  and  as  purchasers,  the  share  of  the  deceased 
parent,  and  that  being  so,  and  assuming  that  the  grandchildren  took 
vested  remainders,  it  was  a  common  case  of  a  limitation  to  one  per- 
son in  remainder,  with  a  gift  over  to  another  person  on  the  death 
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of  the  first  remainder-man,  or  the  happening  of  any  other  event  be- 
fore the  remainder  vested  in  possession;  that  such  was  the  situation 
in  this  case,  and,  "until  the  death  of  a  grandchild  during  the  term, 
it  could  not  be  ascertained  in  whom  the  remainder  in  the  share  of 
the  one  so  dying  would  vest.  Issue  not  yet  in  being  may  be  born 
who  will  be  entitled  to  take  under  the  will"  There  is  here  no  sug- 
gestion that,  if  the  estate  in  remainder  was  vested  in  the  grand- 
children, it  could  be  divested  in  any  way  except  by  the  death  of  a 
grandchild  leaving  issue;  and  upon  that  appeal,  as  upon  this,  it 
seems  to  have  been  conceded  that  such  a  vested  estate  was  created 
by  the  will.  What  was  left  undecided  was  whether  or  not  the 
remainder  vested  at  all.  No  doubt  was  expressed  as  to  what  con- 
tingency would  divest  such  a  remainder  if  it  had  vested.  Thus,  the 
trend  of  the  opinions  exoressed  on  the  prior  litigation  upon  this  will, 
so  far  as  appears  from  the  views  of  the  judges  who  have  examined 
it,  was  that,  the  remainder  being  vested,  the  onlv  contingency  upon 
which  it  would  become  divested  was  that  of  one  of  the  grandchildren 
dying  leaving  issue  surviving.  A  critical  examination  of  the  will 
itself,  we  think,  clearly  sustains  this  construction.  A  trust  was  cre- 
ated by  the  ninth  clause  of  the  will,  which  was  to  continue  during 
the  lifetime  of  the  testator's  daughter  Sarah  Ann,  and  the  disposi- 
tion of  the  estate  after  the  death  of  his  daughter  was  determined  by 
the  twelfth  clause  of  his  will.  The  language  of  the  twelfth  claus<> 
is  as  follows : 

"At  the  death  of  my  said  daughter  Sarah  Ann,  to  close  this  trust,  I  direct  that 
my  executors  and  ti-ustees  convey  and  transfer  all  of  my  estate,  both  real  and 
personal,  then  remalnhig  In  their  hands,  to  such  of  my  grandchildren  as  sliall 
then  he  Uvlng  (except  my  said  prranddaughter  Sarah  Ann  French),  viz.  Arthur  De 
Witt  Cochrane,  Cornelia  Elizabeth  Schell,  Henry  Pples  Kip.  Garret  Berg  Kip, 
William  Kndolph  Kip,  and  Florence  Adele  Kip,  eqiuiUy,  share  and  sliare  aUke: 
and  I  hereby  give,  devise,  and  V)equeath  tlie  same  to  such  seven  grandclilldren, 
but  If  any  of  said  seven  grandchildren  shall  die  previous  to  the  decease  of  my 
daughter  Sarah  Ann,  leaving  Issue  him,  her,  or  them  surviving,  then  I  direct 
that  sueli  Issue  shall  take  the  share  to  which  their  parent  would  have  been  en- 
titled hereunder  (If  living)  under  this  clause  of  my  will,  said  share  to  be  received 
by  said  grandchildren  or  their  descendants  free  from  any  control  or  claim  of 
any  husband  that  she  or  they  may  have  at  any  time." 

When  we  come  to  closely  analyze  this  clause,  its  meaning  seems 
to  us  to  be  quite  clear.  It  commences  with  a  direction  to  his  ex- 
ecutors as  to  what  they  are  to  do  with  the  estate  at  the  time  of  the 
death  of  his  daughter  upon  whose  life  the  trust  estate  was  limited. 
That  direction  is  that  they  are  then  to  convey  an4  transfer  his  estate, 
both  real  and  personal,  then  remaining  in  their  hands,  to  such  of  his 
grandchildren  as  shall  then  be  living,  except  one  grandchild  named, 
the  grandchildren  being  named  who  were  to  receive  his  bounty. 
This,  standing  alone,  would  not  be  considered  as  a  present  gift  of 
any  interest.  It  would  be  a  mere  direction  to  the  executors  to 
transfer  or  convey  or  pay  at  a  future  time.  There  are  no  words  of 
gift,  either  nresent  or  future,  vested  or  contingent,  contained  in  the 
first  paragraoh  of  this  clause  of  the  will ;  and  while,  under  such  cir- 
cumstances, the  beneficiaries  or  those  entitled  to  receive  such  pay- 
ment or  transfer  would  have  a  right  to  enforce  such  direction  upon 
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the  happening  of  the  contingency,  at  the  same  time  there  is  nothing 
in  the  language  used  indicating  an  intention  of  the  testator  that 
such  children  were  to  have  any  intei^st  in  the  property  until  they 
obtained  such  an  interest  by  his  executors  or  trustees,  following  his 
directions  to  pay  or  transfer.  Had  the  testator  desired  to  limit 
the  interest  of  these  grandchildren  to  one  by  which  they  could  en- 
force a  direction  of  the  testator  to  pay,  transfer,  or  convey,  he  would 
have  stopped  with  the  paragraph  as  it  has  been  quoted;  or,  if  he 
had  desired  that  the  executors  should  pay  the  share  of  any  child  to 
the  i88ue  of  such  child  where  the  child  had  died  leaving  issue,  it 
would  have  been  perfectly  simple  for  him  to  add  such  a  direction 
to  the  one  directing  his  executors  as  to  the  disposition  that  they 
were  to  make  of  his  estate  upon  the  happening  of  that  contingency. 
To  this  direction  to  the  executors  as  to  whom  they  should  pay  the 
shares  of  this  estate  upon  the  death  of  his  daughter  he,  however, 
added  the  words  which  seem  to  me  controlling  as  to  what  interest 
he  intended  that  his  grandchildren  should  take  when  the  will  be- 
came effectual  to  dispose  of  his  property.  As  before  stated,  the  first 
part  of  the  clause  was  a  direction  to  his  executors.  It  in  terms 
gave  no  estate  to  any  one;  but  by  it  the  executors  or  trustees  were 
directed  to  do  an  act  which,  when  they  had  performed  that  act,  would 
have  vested  an  estate  in  those  to  whom  they  were  directed  to  con- 
vey or  transfer.  Then  the  testator  comes  to  say  what  interest  he 
w^ishes  his  grandchildren  to  have  in  this  residuary  estate,  and  how 
does  he  express  it?  He  uses  words  which  have  been  familiar  in  the 
making  of  wills  since  they  were  allowed  by  law,  which  have  been 
given  but  one  meaning,  and  which  always  imply  the  present  passing 
of  an  interest  or  estate: 

"And  I  hereby  give,  flevlse,  and  bequeath  the  same  (that  Is,  the  share  of  his 
estate  which  his  executors  were  directed  to  convey  to  his  grandchildren  upon 
his  daughter's  death)  to  such  seven  grandchildren." 

He  directs  his  executes  to  pay  to  those  who  shall  be  living  at  the 
time  of  his  daughter's  death  a  share  of  his  estate,  and  then  he  says 
such  share  (that  is,  one-seventh  of  his  residuary  estate)  he  thereby 
gives,  devises,  and  bequeaths  to  each  of  the  seven  grandchildren.  It 
i^eems  a  little  diflScult,  in  view  of  this  language,  in  view  of  the  form 
used  by  the  testator  in  which  he  has  designated  the  estate  that  he 
wishes  to  go  to  the  grandchildren  at  the  time  of  his  death,  to  say 
updn  what  any  couit  can  assume  to  ascertain  an  intention  which 
directly  contradicts  the  used  words,  and  renders  them  useless  and 
sarplosage.  If  we  are  to  enforce  wills  made  by  testators,  and  not 
make  wills  for  them  to  suit  our  notion  of  what  the  testator  should 
have  thought  or  meant,  it  seems  to  me  that  we  would  be  entirely 
nnjustified  in  eliminating  the  only  words  used  in  this  will  which 
gives  to  any  one  an  estate  or  interest  in  this  residuary  estate;  for 
this  will  can  be  searched  in  vain  for  one  other  word  by  which  the  title 
to  the  residuary  estate  is  disposed  of,  except  the  words  I  have  quoted, 
and  which  the  court  below,  by  its  judgment,  has  disregarded.  But 
that  the  testator  understood  that  by  these  words  he  gave  to  his 
grandchildren  an  estate  in  his  lands,  which  vested  at  his  death,  if  it 
needed  any  confirmation,  is  made,  I  think,  certain  by  a  consideration 
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of  the  fourth  clause  to  the  second  codicil  to  his  will.  In  considering 
the  effect  of  this  fourth  clause,  we  must  keep  in  mind  that  the  will 
and  this  codicil  took  effect  at  the  same  time,  and  were  a  part  of  the 
same  instrument,  and  that,  by  the  publication  of  the  codicil,  there 
waj8  a  republication  of  the  will  in  question.  Now,  by  the  will,  he  had 
excluded  one  grandchild  from  an  interest  in  this  devise  or  bequest 
of  the  remainder  of  the  estate.  He  repented  of  such  exclusion,  and 
wished  to  make  this  child  a  participant  of  his  bounty.  The  fourth 
clause  of  this  codicil  carried  this  into  effect.    He  there  said: 

"I  hereby  direct  that  my  said  granddaughter  Sarah  Ann  French  shall  be 
included  In  the  division  of  my  estate  as  mentioned  In  the  twelfth  clause  of  uiy 
said  last  will  and  testament,  and  shall  share  therein  equally  with  my  other 
wven  grandchildren." 

That  is  the  expressed  and  declared  intention  as  to  the  purpose  for 
which  Iifi  had  inserted  this  fourth  clause  in  the  codicil ;  and  to  carry 
that  intention  out,  viz.  an  intention  to  give  to  this  excluded  grand- 
daughter the  same  interest  in  his  residuary  estate  that  he  gave  to  his 
seven  grandchildren  by  the  twelfth  clause  of  his  will,  what  did  he 
do?    He  said: 

"I  hereby  direct  that  said  tirelfth  clause  of  said  will  shall  apidy  to  her  and 
her  heirs  as  though  she  had  been  originally  named  therein." 

Now,  upon  what  principle  can  we  say  that,  if  the  construction 
given  to  tliis  will  by  the  court  below  is  correct,  her  heirs  could  have 
any  interest  in  the  property  which  this  grandchild  would  take  under 
the  twelfth  clause?  Her  issue  might;  but  the  testator,  by  using  the 
woi-d  "issue"  where  he  wished  to  divest  the  estate  that  had  vested, 
and  u^g  a  different  word  (a  word  of  much  broader  meaning)  wb&n 
he  wished  to  bestow  upon  this  grandchild  the  estate  subject  to  its 
being  divested  by  the  happening  of  the  contingency,  clearly  indicates, 
I  think,  that  he  understood  perfectly  well  that  by  this  twelfth  clause 
of  the  will,  when  this  grandchild  became  included  in  it,  she  and  her 
heirs  took  a  vested  remainder  in  the  residuary  clause,  subject  to  be 
defeated  by  the  happening  of  the  contingency  therein  named,  viz.  her 
death,  leaving  issue,  during  the  life  of  the  person  upon  whose  life  the 
trust  estate  was  limited. 

Our  attention  was  called  upon  the  argument  to  many  cases  the 
principle  of  which  it  is  claimed  affect  the  construction  to  be  given  to 
this  will.  I  have  examined  them  all,  but  do  not  think  that  any 
advantage  can  be  gained  by  a  quotation  from  or  a  citation  of  any  of 
them.  The  principles  which  have  been  laid  down  are  so  familiar  that 
there  is  but  little  advantage  in  restating  them.  It  seems  to  me  clear 
that  it  waB  not  the  intention  of  the  testator  to  give  this  residuary 
estate  to  a  class,  but  that  the  bequest  or  devise  was  to  the  individuals 
named  by  him,  and  that,  under  the  provisions  of  the  Revised  Statates, 
these  future  estates  vested  on  the  death  of  the  testatw,  there  being 
"a  person  in  being  who  would  have  an  immediate  right  to  the  posses- 
sion of  the  lands  upon  the  ceasing  of  the  intermediate  or  precedent 
estate."  1  Rev.  St.  p.  723,  §  13.  When,  however,  we  come  to  deter- 
mine upon  what  contingency  this  vested  estate  is  to  be  divested,  then 
it  is  conceded  that  the  object  of  the  court  should  be  to  ascertain  and 
give  effect  to  the  intention  of  the  testator.    But,  as  always  in  such 
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cases,  the  first  and  important  question  presented  is  how  such  intention 
is  to  be  ascertained.  Where  it  is  clearly  expressed  by  the  langnage 
used  in  the  will,  there  is  no  difficulty.  Where  two  clauses  appear 
to  be  somewhat  inconsistent,  and  capable  of  a  different  construction 
as  to  the  testator's  intention,  a  much  greater  responsibility  is  placed 
upon  the  court,  for  it  has  to  determine  which  of  the  two  expressed 
intentions  was  intended  by  the  testator.  It  seems  to  me  that  in  such 
a  case  effect  should  be  given  to  the  clause  of  the  will  which  itself  con- 
stitutes the  provision  which  creates  tlie  estate;  and  when  words,  the 
meaning  of  which  have  become  familiar  to  many  generations  of  law- 
yers by  repeated  use,  are  used  by  a  testator  in  creating  the  estate 
which  he  intends  to  vest  in  the  beneficiaries,  it  does  not  seem  to  me 
that  a  court  is  justified  in  saying  that  the  testator  had  a  different 
intention  than  that  conveyed  by  giving  to  such  words  their  ordinary 
legal  meaning,  because  of  other  expressions  contained  in  the  will  not 
immediately  connected  with  the  creation  of  the  estate  in  the  property 
which  passes  under  the  will,  and  which  might  indicate  a  different 
view.  When  such  a  question  is  presented,  it  seems  to  me  that  what 
w^as  said  by  Sir  William  Blackstone  in  his  judgment  in  the  case  of 
Perrin  and  Blake,  which  is  printed  in  Harg.  Law  Tracts,  495,  should 
be  clearly  before  the  mind  of  every  judge  whose  duty  it  is  to  pass  upon 
such  questions: 

"For,  as,  on  the  one  band,  It  would  be  very  unreasonable  to  control  the  plain 
Intent  of  a  testator  by  technical  niles,  which  were  principally  contrived  to  ascer- 
tain it,  80,  on  the  other  hand,  where  the  Intent  is  obscure  or  even  doubtful,  and 
liable  to  a  variety  of  conjectares,  it  is  the  best  and  tlie  safest  way  to  adhere  to 
those  criterions,  which  the  wisdom  of  the  law  has  established  for  ages  together, 
for  the  certainty  and  qnlet  of  property.  Every  testator,  when  he  uses  the  teftal 
Idiom,  shall  be  supposed  to  use  It  In  Its  legal  meaning,  unless  he  very  plainly 
declares  that  he  means  to  use  It  otherwise;  and  if  the  contrary  doctrine  should 
prevail,  if  courts,  either  of  law  or  equity  (in  both  of  which  the  rules  of  Interpre- 
tation must  be  always  the  same),  if  these  or  either  of  them  should  indulge  an 
unlimited  latitude  of  forming  conjectures  upon  wills,  Instead  of  attending  to 
their  grammatical  or  legal  construction,  the  consequence  must  be  endless  litiga- 
tion. Every  title  to  an  estate  that  depends  upon  a  will  must  be  brought  Into 
Westminster  Hall,  for  if  once  we  depart  from  the  established  rule  of  Interpre- 
tation, without  a  moral  certainty  that  the  meaning  of  the  testator  requires  it,  no 
Interpretation  can  be  safe  until  it  has  received  the  sanction  of  a  court  of  Justice." 

We  cannot  say  that  this  testator,  when  he  used  the  words,  "I 
hereby  give,  devise,  and  bequeath  the  same  to  such  seven  grand- 
children,'' meant  anything  but  what  the  words  themselves  implied, 
viz.  that,  when  his  will  took  effect,  a  remainder  vested  in  these  seven 
grandchildren,  and  that  the  subsequent  paragraph  of  the  clause  in 
effect  indicated  npon  what  contingency  he  wished  such  vested  re- 
mainder to  be  divested,  viz.  the  death  of  a  grandchild  leaving  issue 
him  or  her  surviving.  My  conclusion,  therefore,  is  that  there  vested  in 
each  of  these  eight  grandchildren  one-eighth  of  the  residuary  estate, 
subject  to  the  life  estate  created  by  the  ninth  clause  of  the  will ;  that 
ifuch  vested  remainder  was  to  be  divested  only  in  the  event  of  the 
death  of  a  grandchild  leaving  issue  surviving;  and  that  upon  the  death 
of  the  grandchild  Florence  A.  Humbert,  without  leaving  issue,  her 
share  in  this  estate  passed  to  her  personal  representatives  or  heirs  at 
law. 
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The  judgment  appealed  from  should  be  modified  in  accordance  with 
these  views,  and,  as  modified,  afiirmed,  with  costs  to  all  parties  to  be 
paid  out  of  the  estate. 

B¥MSEY,  J.,  concurs. 


(18  App.  Dlv.  447.) 

ARMBRUSTER  v.  AUBURN  GASLIGHT  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    June  12,  1897.) 

NBeuoBNCE— Eboafe  of  Oas. 

A  gas  company,  furnishing  gas  tlirough  mains  In  the  streets,  Is  bound  tO' 
keep  Its  gas  constantly  under  control,  and  prevent  It  from  escaping  Into 
dwelling  bouses  or  places  of  business,  and  If  the  gas  does  so  Escape,  and 
causes  damage,  the  company  is  liable. 

Appeal  from  trial  term,  Cayuga  county. 

Action  by  Carl  Armbruster  against  the  Auburn  Gaslight  Company. 
Judgment  for  plaintiff.  From  an  order  denying  a  new  trial,  and  the 
judgment,  defendant  appeals.    Affirmed. 

A  verdict  of  $2,000  was  taken  at  a  trial  term  in  Cayuga  county,  in  January, 
1896.  A  motion  to  set  aside  the  verdict  was  made  on  ttie  minutes,  upon  the 
usttal  grounds,  and  denied,  and  a  judgment  was  entered,  and  the  apiieal  here  Is 
from  the  order  and  the  Judgment.  The  action  was  commenced  In  June,  1895. 
to  recover  damages  which  the  plaintiff  alleges  he  sustained.  He  owned  a  green- 
house, and  was  a  florist,  with  his  premises  at  the  comer  of  Clark  street  and 
Aurelius  avenue,  In  the  city  of  Auburn.  His  complaint  alleges  "that  said  de- 
fendant Is  engaged  in  the  manufacturing  and  sale  of  illuminating  gas  In  the 
said  city  of  Auburn,  and  has  for  that  purpose  numerous  pipes  extending  through 
the  streets  of  the  said  city  from  the  mauufactm:iug  plant  where  the  said  gas 
is  manufactured,  the  said  pipes  carrying  and  distributing  the  said  gas  to  the 
customers  of  the  said  defendant;  that  the  pipes  or  mains  of  the  said  defendant, 
for  the  purposes  aforesaid,  have  been  laid  and  extended  by  the  said  defendant 
through  said  Aurelius  avenue  and  Clark  street,  In  front  of  and  near  the  premises 
of  the  said  plaintlft;  that  said  pipes  or  mains  the  said  defendant  was  bound  to 
keep  in  repair,  and  maintain  the  same  in  a  tight  and  safe  and  proper  condition, 
and  the  plaintiff  charges  *  *  •  that  said  pipes  or  mains,  at  some  point  near 
the  residence  of  said  plaintiff,  l)ecame  defective  and  Imperfect  some  time  in  the 
year  eighteen  hundred  and  ninety-three,  of  which  the  said  defendant  had  notice; 
and  thereafter  a  large  amount  of  gas  escaped,  and  percolated  through  the  ground, 
and  followed  the  sewer  pipes  which  liad  l)een  constructed  under  said  plaintiff's 
residence,  and  entered  and  filled  said  plaintiff's  greenhouse  and  residence  afore- 
said with  unwholesome  and  noxious  gas,  and  caused  the  plants  and  flowers 
which  plaintiff  had  in  stock,  and  on  which  he  imA  expended  Inrge  sums  of  money. 
to  sicken  and  die."  Defendant's  answer  admits  the  incorporation  and  business  of 
the  defendant  "as  alleged  in  the  complaint";  and  It  then  alleges  "that  the  pipes 
of  the  defendant  In  Aurelius  avenue  and  Clark  streets  were  laid  in  a  safe  and 
proper  manner,  and  that  defendant  has  used  due  diligence  to  keep  and  maintain 
the  same  in  such  safe  and  proper  condition;  that  defendant  had  no  notice  of 
any  alleged  leak  In  its  mains  \mtll  In  or  about  the  month  of  February,  1885. 
whereby  gas  was  alleged  to  escape  into  plaintiff's  premises."  It  also  contahied 
a  denial  of  some  of  the  allegations  of  the  complaint 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  AD.4.MS,  GREEN,, 
and  WARD,  JJ. 

Sereno  E.  Payne  and  John  VanSiokle,  for  appellant. 
E.  C.  Aiken,  for  respondent. 
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HABDIN,  P.  J.  The  complaint  of  the  plaintiff  states  facts  sufB- 
cient  to  warrant  a  recovery  for  the  alleged  wrongful  act  of  the  defend- 
ant. 

In  Carhart  r.  Gaslight  Co.,  22  Barb.  312,  it  was  said  in  the  opinion 
of  £.  Darwin  Bmith,  J. : 

"That  gas  -n-orks  are  to  be  placed  In  tbe  class  of  erections  wblcb  are  not 
within  the  ordinary  and  usual  purposes  to  wlilch  real  estate  Is  applied;  and 
that,  whenever  they  create  a  special  injury,  they  are  to  be  regarded  as  a 
private  nuisance,  for  which  an  action  will  He  in  respect  to  the  special  hijury." 

His  proposition  was  supported  by  numerous  authorities.    That  case 
was  cited  and  followed  in  Hutching  v.  Smith,  63  Barb.  255. 
In  Evans  v.  Gas  Co.,  148  N.  Y.  115,  42  N.  E.  513,  it  was  said: 

"Doubtless,  the  defendant  was  lawfully  In  the  street,  but  it  was  iMuud  to  use 
its  rights,  and  to  conduct  its  operations,  so  as  not  to  inflict  injur}'  uiion  neigh- 
boring property." 

Plaintiff  gave  considerable  evidence  tending  to  establish  the  fact 
that  the  gas  from  the  defendant's  mains  escaped  into  and  upon  his 
premises,  and  caused  injnry  to  the  contents  of  his  greenhouse.  On 
the  other  hand,  there  was  some  evidence  given  by  the  defendant  tend- 
ing to  controvert  some  of  the  evidence  offered  by  the  plaintiff;  and 
the  defendant  also  gave  some  evidence  from  which  it  asked  an  infer- 
ence to  be  drawn  that  the  injuries  which  the  plaintiff  suffered  were 
occasioned  by  reason  of  the  escape  of  sewer  gas  into  and  upon  the 
premises  of  the  plaintiff.  The  trial  judge  carefully  submitted  the  evi- 
dence to  the  jury,  and  it  must  be  assumed  from  their  verdict,  which 
is  abundantly  sustained  by  evidence,  that  the  plaintiff's  property  was 
injured  by  the  illuminating  gas  from  the  defendant's  mains.  From 
the  finding  it  follows  that  the  defendant  has  been  guilty  of  a  wrong 
for  which  it  is  liable  to  compensate  the  plaintiff  in  damages.  The 
nature  and  extent  of  the  injury  were  very  clearly  shown  by  the  evi- 
dence at  the  trial.  The  effect  upon  the  plants  in  the  greenhouse  was 
minutely  described.  Prof.  Duncan,  who  had  made  an  analysis  of  the 
constituents  of  the  gas  manufactured  by  the  defendant,  stated  that  it 
contained  "carbon  monoxide";  and  he  adds: 

"The  effects  of  carbon  monoxide  upon  plant  life  are  exceedingly  injurious 
to  the  plant.  It  has  two  distinct  effects,  both  of  them  bed.  One  effect  is,  it 
Is  taken  up  by  the  plant  Instead  of  the  plant's  ordinary  atmospheric  food.  The 
ordinary  food  of  plants,  or  the  atmospheric  food,  is  carbon  dioxide.  Carbon 
monoxide  is  an  entirely  different  gas,  and  the  plant  takes  it  up  Instead  of  Its 
ordinary  food,  and  the  effect  of  this  is  to  alter  the  products  formed  in  the  plant, 
and  therefore  to  hurt  Its  growth.  The  other  effect  is  still  worse;  It  directly  de- 
stroys the  assimilating  powers  of  the  plant.  The  plant  assimilates  by  means  of 
certain  little  granules  in  the  leaf.  If  you  destroy  the  grannies,  you  destroy  ab- 
solutely the  power  the  plant  has  to  absorb  its  food  from  the  earth.  Carbon 
monoxide  does  distinctly  do  this.  Carbon  dioxide  is  essential  to  plant  growth. 
The  carbon  monoxide  takes  the  place  of  It  when  it  is  exposed  to  It,  and  that  is 
fatal  to  the  plant." 

Other  witnesses  testified  to  the  odor  of  illuminating  gas  being  dis- 
covered at  sundry  times  in  and  upon  the  premises  of  the  p'ainliff,  and 
in  the  vicinity  of  his  premises.  Ckjnsiderable  evidence  indicated  that 
there  was  a  break  in  the  defendant's  main,  near  the  house  of  one 
Bristol,  some  40  rods  distant  from  the  residence  of  the  plaintiff,  and 
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that  a  sewer  pipe,  as  well  as  a  main  of  the  defendant,  extended  from 
Bristol's  house  up  to  the  immediate  vicinity  of  the  house  of  the  plain- 
tiff. 

The  verdict  of  the  jury,  in  finding  that  the  gas  of  the  defendant 
caused  the  injury  of  which  the  plaintiff  complains,  does  not  rest  upon 
mere  surmise  or  conjectm-e;  and  we  think  the  conmients  made  in 
Evans  v.  Gas  Co.,  supra,  in  re8i)ect  to  that  verdict,  are  quite  applicable 
to  the  verdict  before  us.    It  was  said  in  that  opinion,  viz. : 

"The  two  points  for  the  Jury  to  be  convinced  upon  were,  was  natural  gas 
carelessly  suffered  to  escape  from  the  gas  main,  and  was  it  the  procuring  cause 
of  the  destruction  of  vitality  and  vegetation?" 

We  think  the  defendant  at  the  trial  enjoyed  a  more  liberal  rule 
than  it  was  justly  entitled  to,  as  the  trial  judge  submitted  to  the  jury, 
upon  the  evidence  that  was  offered,  the  question  of  whether  the  plain- 
tiff was  guilty  of  contributory  negligence  or  not,  and  also  the  question 
of  whether  the  defendant  had  received  notice  of  the  several  occasions 
when  the  gas  was  alleged  to  have  escaped,  and  also  whether  the  plain- 
tiff, aa  soon  as  he  could,  by  any  process,  reasonably  apprehend  the 
presence  of  gas,  notified  the  defendant  thereof.  There  was  evidence 
which  warranted  the  jury  in  finding,  which  they  doubtless  did,  all  of 
these  questions  favorable  to  the  plaintiff. 

We  are  of  the  opinion  that  no  error  was  c<Mnmitted  by  the  trial 
judge  in  refusing  to  grant  the  defendant's  motion  for  a  nonsuit  at  the 
(ilose  of  the  plaintiff's  C3se,  and  in  denying  the  motion  made  by  the  de- 
fendant at  the  close  of  the  whole  case.  Clearly,  it  was  the  duty  of  the 
defendant  to  exercise  due  care  and  diligence  to  keep  its  gas  "con- 
stantly under  control,  and  prevent  it  from  escaping  into  dwelling 
houses  or  places  of  business."  Emerson  v.  Gaslight  Co.,  3  Allen,  410; 
Kibele  v,  Oity  of  PhQadelphia,  105  Pa.  St.  41;  Smith  v.  Gaslight  Co., 
129  Mass.  318;  Pol.  Torts  (4th  Eng.  Ed.)  c.  12,  We  find  no  occasion  to 
review  the  finding  of  the  jury  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  as  the  action  was  for  a  wrong  on  the  part  of 
the  defendant.  Barton  v.  City  of  Svracuse,  36  N.  Y.  54;  Clifford  v. 
Dam,  81  N.  Y.  52;  Mairs  v.  Association,  89  N.  Y.  497;  Donohue  v. 
Kailroad  Co.,  11  App.  Div.  531,  42  N.  Y.  Supp.  808.  Besides,  we  are 
fully  persuaded  that  the  evidence  warranted  the  verdict  in  that  regard. 

Some  criticism  is  made  in  respect  to  the  right  of  the  plaintiff  to 
connect  his  premises  with  the  sewer  in  1892.  We  think  his  testimony 
sufliciently  answers  that  criticism,  where  he  says: 

"I  put  in  my  sewer  In  1892,  In  the  summer,  about  July.  I  applied  to  Mr. 
Carson,  the  city  clerk,  for  permission  to  put  it  in.  I  applied  to  Mr.  Wadsworth, 
the  mayor.    I  got  a  permit  to  dig  in  the  street." 

There  does  not  seem  to  be  any  force  in  the  criticism  made  by  the 
defendant  that  he  should  have  obtained  further  authority  before 
making  use  of  the  sewer,  inasmuch  as  the  evidence  warranted  the 
jury  in  finding  that  he  had  a  permit,  and  that  the  connection  was 
properly  made.  The  plaintiff  had  no  occasion  to  apprehend  the  ap- 
proach of  illuminating  gas  in  the  sewer  or  outside  of  the  sewer. 

2.  There  was  some  conflict  in  the  evidence  in  respect  to  the  dam- 
ages sustained  by  the  plaintiff  by  reason  of  the  destruction  of  hia 
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flowers  and  properties  in  his  greenhonse.  It  is  difficult,  from  a  pe- 
rosal  of  the  evidence  given  by  the  plaintiff  as  a  witness,  in  connection 
with  the  evidence  given  by  tiie  defendant  in  regard  to  the  losses  sus- 
tained by  the  plaintiff,  to  determine  with  any  great  accuracy  the 
actual  damages  sustained  by  the  plaintiff.  He  was  permitted  to  de- 
scribe the  plants  and  flowers  and  bashes  which  he  had  at  different 
times  in  his  greenhouse,  and  the  effect  of  the  presence  of  gas  upon 
them,  and  the  injuries  which  were  sustained  in  consequence  of  the 
presence  of  gas.  Some  of  his  statements  are  somewhat  shaken  by  his 
cross-examination,  and  are  overcome  to  a  considerable  extent  by  the 
testimony  given  by  the  defendant.  As  we  understand  the  evidence, 
we  think  the  actoal  loss  sustained  by  the  plaintiff  does  not  exceed  the 
sum  of  f  1,500,  although  the  jury  have  rendered  a  verdict  of  f  2,000. 
We  have  come  to  the  conclusion  to  grant  a  new  trial,  unless  the 
plaintiff  shall  stipulate  to  reduce  the  verdict  to  tl,500.  Barrick  v. 
Schiflerdecker,  123  N.  Y.  52,  25  N.  E.  365;  Dwight  v.  Eailroad  Co.,  132 
U.  T.  199,  30  N.  E,  398;  Hartshorn  v.  Chaddock,  135  N.  Y.  123, 
31  N.  E,  997;  Evans  v.  Gas  C5o.,  148  N.  Y.  116,  42  N,  E.  513;  Todd 
V.  Gamble,  148  N.  Y.  382,  42  N.  E.  982. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event,  unless  the  plaintiff  shall  stipulate  to  reduce  the 
verdict  and  judgment  to  f  1,500  damages,  in  which  event  the  judgment 
and  order,  so  modified,  are  afQrmed,  without  costs  to  either  party. 
All  concur. 


<1S  .\pp.  DIv.  642.) 

BRADBURN  v.  80LVAY  PROCESS  GO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    June  12,  1897.) 

CoHTBACr  OP  EhpIjOthent — C0N8THDCT10N— Pbovince  or  Jury. 

The  S.  Co.  entered  iuto  a  written  contract  with  plaintiff  to  employ  him  at 
a  certain  salary,  by  which  contract  It  was  also  provided  that  plaintiff  should 
receive  in  addition  a  certain  percentage  upon  his  salary  for  every  1  per  cent. 
In  excess  of  10  per  cent,  which  should  be  paid  as  dividends  to  the  stock- 
boldera.  Borne  years  after  the  making  of  this  contract,  the  capital  stock  of 
the  S.  Co.  was  doubled.  Plaintiff  continued  to  participate  In  the  profits  on' 
the  same  basis  as  before,  but  in  ignorance,  as  he  claimed,  of  the  Increase. 
He  afterwards  sued  to  recover  the  amount  which  he  would  have  received 
had  the  same  amount  declared  in  dividends  on  the  increased  stock  been  paid 
on  the  original  amount  of  stock.  BelO,  that  It  was  a  question  of  fact  for 
a  jury  to  determine  whether  it  was  the  Intent  of  the  parties.  In  entering  into 
the  contract,  that  the  amount  of  capital  on  which  plaintiff's  interest  should 
be  computed  was  to  remain  the  same. 

Green  and  Follett,  JJ.,  dissenting  on  the  ground  that  alleged  verbal  agree- 
ments with  the  officers  of  the  corporation  could  not  be  proved  to  interpolate  a 
term  Into  the  written  contract. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Joseph  A.  Bradburn  against  the  Solvay  Process  Com- 
pany.    From  a  judgment  of  nonsuit,  plaintiff  appeals.     Reversod. 

The  defendant  la  a  domestic  corporation,  which  was  organized  in  the  year 
1878  with  a  capital  of  $1,500,000,  and  Is  engaged  in  manufacturing  and  selling 
a  product  known  as  "soda  ash"  at  Geddcs,  or  Solvay,  in  the  county  of  OnondnRa, 
in  this  state.  On  the  17th  day  of  September,  1889,  the  plaintiff  entered  into  a 
written  contract  with  the  defendant,  by  the  terms  of  which  the  defendant  agreed 
46  N.Y.8.— 11 


Digitized  by 


Google 


lt)2  46  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  go  New  York  State  Reporter. 

to  employ  the  plaintiff  as  an  assistant  chemist  at  a  montXUy  salary  of  $100.  This 
contract  contained  several  covenants  and  provisions,  among  which  was  the  fol- 
lowing: "(6)  The  Solvay  Process  Company,  in  consideration  of  the  ooveuants 
herein  entered  into  by  the  party  of  the  second  iiart,  agrees  to  establish  a  method 
of  participation  In  profits  by  certain  of  Its  officers  and  employes,  ami  in  particu- 
lar by  the  said  party  of  tlie  .second  part,  on  the  following  terms:  Those  who 
take  part  in  the  participation  sliall  be  officers  of  the  company,  the  heads  of 
the  departments,  and  such  others  as  the  trustees  shall  from  time  to  time,  b.v 
vote,  admit  The  distribution  shall  be  calculated  upon  the  salary  of  each 
participant,  and  shall  be  three  per  cent.  (:{%)  upon  such  salary  for  every  one 
per  cent.  (1%)  In  excess  of  ten  per  cent.  (10%)  which  shall  be  paid  as  dlvidend.s 
to  the  stockholders.  This  participation  shall  be  payable  In  the  month  of  Feb- 
ruary In  each  year  for  the  year  ending  the  preceding  31st  of  December."  It 
iili^o  provided  iliat  the  plaintiff  should  give  four  weeks'  notice  of  his  intention 
to  leave  the  employ  of  the  defendant,  and  that  the  defendant  might  discharge 
the  plaintiff  upon  payment  to  him  of  four  weeks'  wages.  The  salary  of  thi> 
plniDtUT  was  thereafter  increased  from  time  to  time  until  1892,  when  it  amounted 
to  $2,000  per  year;  and  for  the  years  1890  and  1891  a  dividend  of  30%  wa.s 
declared  upon  tlie  capital  stock  of  the  defendant.  In  which  the  plaintiff  partici- 
pated In  the  manner  and  to  the  extent  stipulated  in  the  written  contract.  On  tlie 
Cth  day  of  April,  1892,  the  capital  stock  of  the  defendant  was  increased  from 
$1,5(W.000  to  .f3,000,000.  Immediately  thereafter  a  stock  dividend  of  100% 
was  declared,  and  during  the  same  year  a  further  dividend  of  30%  upon  the 
capital  stock,  as  tbus  Increased,  was  also  declared.  In  each  of  the  years  1883 
and  1894  a  further  dividend  of  15%  was  In  like  manner  declared,  in  which  the 
plaintiff  participated  upon  the  same  basis  as  in  previous  dividends,  but  without 
any  knowledge,  as  he  testifies,  that  the  capital  stock  had  been  increased.  The 
plaintiff  remained  In  the  employ  of  the  defendant  under  the  written  contract 
until  the  latter  part  of  May,  1804,  when  he  was  discharged,  and  the  four 
weeks'  additional  salary  contemplated  by  the  contract  was  paid  him. 

Argued  before  HARDDif,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Walter  W.  Magee,  for  appollant 
E.  J.  Page,  for  respondent. 

ADAMS,  J.  The  plaintiff  rests  hie  right  to  recover  in  this  action 
upon  the  contention  that  the  contract  entered  into  between  him  and 
the  defendant  contemplated  that  the  dividends  in  which  be  was  to 
participate,  as  a  part  of  the  consideration  for  the  services  rendered 
by  him,  were  to  be  computed  upon  the  basis  of  the  amount  of  capital 
stock  which  existed  at  the  time  the  contract  was  executed,  viz.  }1,- 
.500,000,  and  that,  as  a  consequence  of  the  doubling  of  the  capital 
stock,  he  was  deprived  of  one-half  of  the  interest  in  the  dividwids 
thereafter  declared,  to  which  he  was  entitled  under  the  terms  of 
the  contract  as  they  were  understood  by  the  parties  when  the  con- 
tract was  executed.  It  was  conceded  upon  the  trial  that,  if  the 
)tlaintiif  was  correct  in  his  contention,  the  amount  owing  him  by 
the  defendant  \fras  the  sum  of  13,200.01,  but  that,  on  the  other  liand, 
if  it  was  within  the  contemplation  of  these  parties  when  entering 
into  this  contract  that  the  plaintiff's  interests  in  the  profits  of  the 
company  might  be  diminished  by  an  increase  of  the  capital  stock, 
he  had  received  all  he  was  entitled  to.  The  single  question,  there- 
fore, which  was  sought  to  be  litigated  in  this  action,  was  virtually 
whether,  after  entering  into  the  contract  with  the  plaintiff,  by  the 
terms  of  which  the  latter  was  to  receive,  by  way  of  compensation  fop 
services,  a  certain  share  of  the  profits  of  the  corporation,  the  defend- 
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ant  coald,  withont  the  plaintiffs  consent,  increase  its  capital  stock, 
and  thereby  depriTe  him  of  a  certain  proportion  of  the  profits  which 
he  would  have  been  entitled  to  receive  had  the  capital  remained  at 
the  same  amount  as  when  the  contract  was  entered  into.  The  ques- 
tion was  decided  adversely  to  the  plaintiff's  contention  by  the  trial 
court,  which  at  the  close  of  the  evidence  directed  a  nonsuit.  It 
is  insisted  that  in  the  disposition  thus  made  of  the  case  the  learned 
trial  court  was  in  error,  and  that  a  question  of  fact,  as  to  the  inten- 
tion and  understanding  of  the  parties  respecting  the  basis  upon 
which  the  plaintiff  was  to  participate  in  the  profits  of  the  defend- 
ant, was  presented,  which  should  have  been  submitted  to  the  jury, 
in  which  contention  we  are  inclined  to  concur.  It  is  to  be  observed 
that  the  contract  is  silent  respecting  the  amount  of  the  capital  upon 
which  the  plaintiff's  share  in  the  profits  is  to  be  determined;  no 
allusion  to  that  subject  being  made,  further  than  it  shall  be  com- 
puted at  the  rate  of  3  per  cent,  of  his  salary  for  every  1  per  cent, 
in  excess  of  10  per  cent,  of  profits  divided.  It  is  apparent,  there- 
fore, that,  if  a  dividend  of  20  per  cent,  were  to  be  declared,  the  plain- 
tiff would  be  entitled  to  receive  an  increase  in  his  salary  which 
would  be  equivalent  to  f600  per  year;  and  it  is  likewise  apparent 
that,  if  the  capital  stock  were  to  be  doubled,  his  interest  in  the  divi- 
dend would  necessarily  be  diminished  just  one-half.  For  earnings 
which  would  justify  a  dividend  of  20  per  cent,  upon  f  1,500,000  would, 
of  coarse,  warrant  a  dividend  of  only  10  p&e  cent,  upon  J3,000,000. 
It  is  undoubtedly  a  fact  that  the  stockholders  of  the  defendant  had 
the  right  at  any  time  to  increase  the  capital  stock  of  the  company, 
if  steps  to  accomplish  that  object  were  taken  in  conformity  to  the 
requirements  of  the  statute.  And  it  is  equally  certain  that  such 
right  could  not  be  affected  by  any  contract  which  its  officers  might 
have  executed.  Nevertheless  the  question  still  remains  as  to  the 
understanding  and  intent  with  which  the  parties  entered  into  this 
particular  contract.  It  is  not  to  be  denied  that,  if  such  intent  could 
be  fairly  ascertained  from  the  language  of  the  contract  itself,  the 
question  would  necessarily  resolve  itself  into  one  of  law  for  the 
court  to  determine;  but,  in  the  absence  of  such  a  guide,  we  think 
a  question  of  fact  arises,  which  must  be  determined,  like  any  other 
question  of  fact,  by  the  acts  of  the  parties,  as  well  as  by  the  circum- 
stances and  probabilities  of  the  case. 

We  conclude,  therefore,  that  the  issue  is  one  which  should  have 
heea  submitted  to  the  jury,  and  but  for  the  failure  of  the  court  so  to 
do  a  new  trial  should  be  granted.  Judgment  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

HABDIN,  P.  J.,  and  WABD,  J.,  concur. 

GREEN,  J.  (dissenting).  Upon  the  trial  the  plaintiff  offered  to 
prove  that,  by  a  verbal  agreement  or  understanding  with  an  officer 
or  officers  of  the  company,  the  corporation  obligated  itself  not  to 
increase  its  capital  stock  during  the  continuance  of  its  contract  with 
plaintiff.  The  corporation  having  doubled  its  capital  stock,  plain- 
tiff now  insists  that  he  is  entitled  to  a  percentage  in  the  profits  on 
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the  basis  of  the  original  capital  stock  ot  |1,500,000,  and  that  all 
dividends  declared  after  such  increase  of  capital  stock  mnet  be 
doubled  in  estimating  his  pei-centage  of  the  profits.  This  is  an  im- 
portant element  to  interpolate  into  a  formal,  written  amtract  made 
with  a  corporation,  by  means  of  pai-ol  eridence  of  a  ctmversation 
between  the  nlaintiff  and  some  of  the  ofBcers  of  the  corporation.  The 
contract,  as  written,  ^ecuted,  and  authenticated,  evidenced  the  cor- 
porate assent  and  agreement  to  the  terms  and  provisions  therein  ex- 
pressed, while  the  prior  verbal  promises  of  some  of  its  ofQcers  ap- 
pear to  be  no  more  than  individual  promises,  which  are  excluded 
frMU  the  formal  contract  entered  into  by  the  corporation  itself. 
The  evidence  that  a  certain  officer  or  officers  of  the  corporation  prom- 
ised that  the  capital  stock  should  remain  the  same  daring  the  time 
of  plaintiff's  indefinite  agreement  would  be  of  no  avail  to  charge  the 
corporation,  without  some  proof  of  the  assent  of  the  stockholders 
of  the  corporation.  The  contract  being  authenticated  by  the  signa- 
tures of  the  treasurer  and  secretai-y,  and  by  the  «)r}joiate  seal,  we 
must  assume  that  this  was  done  by  the  direction  or  authority  of  the 
board  of  directors  or  trustees,  and  that  this  was  the  o«ly  contract 
entered  into  by  the  corporate  body.  Undoubtedly  a  statement  of 
the  amount  of  the  capital  stock  was  intentionally  omitted  froni  the 
contract  as  written,  so  as  to  avoid  any  contention  of  the  character- 
raised  here.  It  was  omitted  from  the  original  iiratrument,  and  we 
must  assume  that  it  was  intentionally  excluded,  or  that  the  corpora- 
tion refused  its  assent  to  the  stipulation.  The  purpose  of  the  evi- 
dence offei-ed  was  to  interpolate  into  the  contract,  as  written,  a  new 
and  additional  provision, — ^that  the  corporation  should  not  increase 
its  capital  stock  during  the  time  of  plaintiff's  indeflnite  employ- 
ment. The  company  would  not  be  bound  by  such  a  stipulation  oe 
agreement,  if  made  as  claimed  by  plaintiff.  We  are  unable  to  see 
how  such  evidence  can  be  competent,  and  we  are  of  the  opinion 
that  it  was  properly  rejected  by  the  learned  trial  justice,  and  that 
his  rulings  in  respect  thereto  should  be  sustained.  The  judgment 
should  be  affirmed,  with  cost& 

FOLLETT,  J.  (dissenting).  The  plaintiff  offered  to  show  that  a 
few  days  before  this  contract  was  executed  the  president  of  the  de- 
fendant, in  its  office,  and  in  the  presence  of  certain  of  its  employe's, 
"then  and  there  promised  this  plaintiff  that  the  capital  stock  should 
remain  the  same."  This  promise,  if  given,  was  not  binding  on  the 
defendant,  for  it  was  beyond  the  power  of  its  president,  and  of  its 
entire  board  of  directors,  to  make  any  sudi  agreement.  The  power 
to  increase  the  capital  stock  of  a  corporation  lies,  not  with  its  presi- 
dent or  board  of  directors,  but  with  its  stockholders  acting  pursu- 
ant to  statute.  It  is  an  elementary  rule  that  the  officers  or  directors 
of  a  corporation  cannot  bind  it,  except  when  acting  within  the  scope 
of  their  authority.  There  is  no  evidence  in  the  case  which  shows 
that  the  president  or  any  of  the  persons  present  at  the  interview 
were  authorized  to  hire  the  plaintiff,  or  enter  into  any  contract  with 
him  i^t  respect  to  compensation.  The  contract  was  executed  by  the 
treasurer  of  the  corporation  and  by  the  secretary,  neither  of  whom 
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present  at  the  alleged  interview.  Again,  the  litigants  by  their 
dealings  have  given  construction  to  the  contract  Aiter  the  capital 
was  increased  to  #3,000,000,  in  April,  1892,  the  plaintiff  received 
his  share  of  the  profits  for  1892  and  1893,  and  for  part  of  1894,  cm 
the  basis  of  that  capitalization.  The  plaintiff  testified  that  he  knew 
of  the  increase  of  the  stock  only  from  what  he  had  heard;  that  he 
had  no  notice  d  it  frcHn  the  company.  In  another  part  of  his  evi- 
dence he  describes  an  interview  which  he  says  occurred  in  June, 
1893,  with  the  treasurer,  in  which  the  increase  was  talked  about; 
bat  again,  at  a  later  period  of  the  trial,  his  courage  and  knowledge 
had  increased,  and  he  testified  that  he  ^d  not  know  that  the  capital 
stock  had  been  increased  until  two  months  after  his  discharge. 
It  appears  that  a  notice  of  the  intention  to  increase  was  published 
in  the  Syracuse  Journal  for  seven  weeks,  and  it  is  hardly  to  be  cred- 
ited that  this  man,  intelligent  enough  to  receive  this  salary,  worked 
for  this  corporation  dnring  these  years,  and  knew  nothing  about  the 
increase  of  its  capital  stock.  This  subject  would  naturally  and  in- 
evitably have  be^  the  subject  of  conversation  among  the  employ^ 
at  the  corp<Nration.     I  am  for  affirmance  of  the  judgment. 


8.  HOWKS  00.  T.  HOWES  ORAIN-CLEANEiB  CO.  et  aL 
(Biqtreme  Comt,  Appelate  Division,  Fonrtb  Department    June  12,  1897.) 

USB  OP  CORFOBATB    NaMB— INJUNCTION. 

The  S.  Howes  Co.  was  organized  In  Jammry,  1895;  the  Howes  Graln- 
Ckaner  Oo.  in  February,  1896,  the  latter  being  named  for  Its  president,  and 
having  a  eonsiderable  capital  tnyested  In  bnslnesB.  Both  companies  manu- 
flKtnred  the  aame  class  of  madilnery.  Beld,  that  the  latter  company  should 
be  enjoined  from  nalng  Its  corporate  name.  Green  and  FoUett,  JX,  dissent- 
ing, on  the  ground  that  as  no  fraud  or  deception  of  customers  was  shown, 
and  an  the  equities  of  the  complaint  were  denied  by  the  answer,  no  pte- 
llrnhMuy  tntmeOasi  should  be  granted. 

Appeal  from  trial  term. 

Action  by  the  S.  Howes  Company  against  the  Howes  Grain-Cleaner 
Company  and  others.  From  an  order  granting  an  injunction,  defend- 
ant company  appeals.    AfQrmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

George  E.  Tcrwne,  for  appellant. 
Noiris  Morey,  for  respon^at. 

PER  CURIAM.    Order  affirmed,  with  flO  costs  and  diebmrsements. 

GREEN,  J.  (djasenting).  Plaintiff  and  defendant  are  domestic  cor- 
porations. The  f onner  was  organized  in  January,  1896 ;  the  latter  in 
Fdmary,  1896;  aad  both  are  engaged  in  the  manufacture  and  sale 
of  mill  and  grain-cleaning  machinery,  at  Silver  Creek,  in  the  coon^ 
of  Gfaantaoqna.  Oiarles  N.  Howes  is  the  president  of  the  defendant, 
and  has  been  since  its  organization.  It  was  organized  with  a  capital 
stock  of  #100,000,  #63,300  (rf  which  had  been  actually  paid  in  and 
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invested  in  the  business  before  the  commencement  of  this  action  and 
the  service  of  the  injunction  order  herein,  on  December  31,  1896.  At 
that  time  it  had  in  its  employ  32  mechanics  and  other  employes,  and, 
in  addition  thereto,  10  salaried  employes,  whose  annual  salaries  aggre- 
gated 112,580,  and  was  then  doing  a  large  business  in  manufacturing 
and  selling  grain-cleaning  machinery,  at  the  above-named  place.  No 
contract  relations  exist  between  any  of  the  members  of  the  defendant 
corporation  and  the  plaintiff.  Charles  N.  Howes,  the  president  of 
the  defendant,  bad  been  employed  and  engaged  in  the  business  of 
manufactm'ing  grain-cleaning  machinery  since  1871,  and,  at  the  time 
of  the  formation  of  the  defendant  company,  had  an  extensive  acquaint- 
ance with  millers  and  mill  machinery  men  in  all  parts  of  the  United 
States.  Defendant  was  organized  openly,  and  in  the  usual  manner, 
and  since  such  organization  its  business  has  been  conducted  in  the 
same  way,  and  no  protest  against  the  use  of  its  corporate  name  was 
made  until  September,  1896,  and  no  action  was  instituted  by  the 
plaintiff  to  restrain  snch  use  until  this  action,  which  was  commenced 
December  31, 1896.  It  is  not  claimed  that  there  has  been  an  infringe- 
ment of  a  trade-mark.  The  plaintiff's  product  has  always  been  desig- 
nated by  the  name  "Eureka,"  and  the  defendant's  by  the  name 
"Invincible."  The  claim  of  the  plaintiff  is  that  the  defendant,  by  its 
acts,  in  its  organization  and  in  the  subsequent  prosecution  of'its  busi- 
ness, has  invaded  the  rights  of  plaintiff,  and  exceeded  the  boundaries 
of  fair  competition,  and  that  the  name  assumed  by  the  defendant  as 
its  corporate  name  so  nearly  resembles  the  name  of  plaintiff  that  it  is 
calculated  to  deceive  or  produce  confusion  in  the  mind  of  the  public, 
and  especially  in  the  minds  of  the  present  and  prospective  customers 
of  plaintiff.  In  the  absence  of  fraud  or  dishonesty  on  the  part  of  the 
defendant,  the  user  by  the  defendant  of  its  own  corporate  name 
involves  no  misstatement  of  fact,  and  is  not  an  infringement  upon 
the  rights  of  the  plaintiff.  "No  man  can  have  any  right  to  represent 
his  goods  as  the  goods  of  another  person,  but  in  applications  of  this 
kind  it  must  be  made  out  that  the  defendant  is  selling  his  own  goods 
as  the  goods  of  another.  Where  a  person  is  selling  goods  under  a 
particular  name,  and  another  person,  not  having  that  name,  is  using 
it,  it  may  be  presumed  that  he  so  uses  it  to  represent  the  goods  sold 
by  himself  as  the  goods  of  the  person  whose  name  he  uses;  but  where 
the  defendant  sells  goods  in  his  own  name,  and  it  happens  that  tlu' 
plaintiff  has  the  same  name,  it  does  not  follow  that  the  defendant  is 
selling  his  goods  as  the  goods  of  the  plaintiff.  It  is  a  question  of 
evidence  in  each  case  whether  there  is  false  representation  or  not." 
Burgess  v.  Burgess,  3  De  Gex,  M.  &  G.  896.  In  the  case  of  Turton 
v.  Turton,  42  Ch.  Div.  128,  it  was  held  that  the  plaintiffs,  who  carried 
on  business  under  the  style  of  Thomas  Turton  &  Sons,  were  not 
entitled  to  restrain  the  defendants,  a  partnership  firm,  ccmsisting  of 
John  Turton  and  his  two  sons,  from  carrying  on  a  business  of  a 
similar  nature,  under  the  style  of  "John  Turton  &  Sons";  and  that, 
in  the  absence  of  fraud  or  dishonesty,  the  defendant  company  was 
entitled  to  use  this  name,  even  though  it  might  be  possible  or  even 
probable  that  the  public  might  be  oci^asionally  misled  by  the  similar- 
ity of  names.    It  seems  to  liave  been  established  by  numerous  deci- 


Digitized  by  V^OOQ  IC 


Sup.  Ct.)  S.  HOWES    CO.  V.  HOWKS    OEAIN-CLEANEK    CO.  107 

sions  that  if  a  person  having  tie  same  name  as  another  is  carrying 
on  the  same  business,  and  by  the  name  adopted  as  his  business  nomen- 
clature, that  statement  being  the  simple  truth,  he  is  doing  no  wrong, 
and  the  court  is  not  justified  in  restraining  him  from  transacting 
basiness  under  such  circumstances. 

Charles  N.  Howes  is  the  president  of  the  defendant,  and  had  a  right 
to  use  his  own  name  as  a  part  of  the  business  name  of  the  defendant, 
unless  it  be  clearly  shown  that,  by  such  use,  he  was  seeking  to  avail 
himself  of  the  business  reputation  or  standing  of  the  plaintiff,  or  by 
such  means  to  impose  upon  the  public,  including  the  customers  of 
the  plaintiff,  and  cause  them  to  believe  that  the  product  of  defend- 
ant was  the  product  of  the  plaintiff.  This  rule  applied  with  equal 
force  to  the  use  of  the  words  "grain  cleaner."  Those  words  truthfully 
indicate  the  business  of  the  defendant.  They  are  the  only  words 
which  would  truthfully  express  that  business.  They  are- general  and 
descriptive  terms,  universally  recognized  and  applied  to  the  kind  of 
machines  manufactured  by  the  defendant.  The  plaintiff  certainly  is 
not  entitled  to  the  exclusive  use  of  those  two  words.  Others  may 
onploy  than  with  as  much  truth  as  the  plaintiff,  in  designating  their 
basiness.  The  plaintiff  is  engaged  in  the  manufacture  of  grain  clean- 
ers, it  is  true;  but  it  does  not  use  those  words  in  its  corporate  name. 
Its  chief  objection  is  to  the  name  "Howes"  in  the  name  assumed  by 
defendant.  The  defendant,  having  a  right  to  transact  the  business 
of  mauofactudng  grain-cleaning  machinery,  has  the  right  to  use  an 
appropriate  name,  and  cannot  be  required  to  invent  a  new  one.  "The 
cogency  of  this  reasoning  is  only  to  be  affected  by  considerations 
wUch  would  lead  to  a  conclusion  that  the  similarity  between  the  titles 
of  the  two  corporations  was  such  as  to  mislead  the  public  or  produce 
confusion."  In  re  United  States  Mortg.  Co.,  83  Hun,  573,  32  N.  Y. 
Supp.  11. 

This  was  the  situation  which  confronted  the  learned  iustice  who 
granted  this  order:  It  became  incumbent  upon  him  to  compare  the 
two  names,  to  examine  the  complaint  and  answer  and  the  afiSdavits 
of  the  respective  parties,  and  decide  whether  the  similarity  between 
the  titles  of  the  two  corporations  would  mislead  the  public  or  produce 
confusion.  The  decision  of  the  learned  justice  was  favorable  to  the 
contention  of  the  plaintiff,  A  critical  examination  of  the  record  in 
this  case  impels  me  to  a  different  conclusion  from  that  reached  by 
the  Bi)ecial  term.  The  answer  denies  explicitly  and  positively  the 
grounds  alleged  in  the  complaint,  on  which  the  e<|uitable  claim  of  the 
plaintiff  is  based.  The  allegations  of  the  complaint,  the  statements 
contained  in  the  affidavits  of  the  plaintiff  upon  which  it  founds  its 
claim  for  injunctive  relief,  are  fully  and  fairly  met  by  the  answer  and 
opiwsing  affidavits  of  the  defendant;  and  the  right  of  this  (ilaintiff 
to  have  a  final  judgment  against  this  defendant  is  not  so  dear  and 
transparent  as  to  entitle  it,  at  this  time,  to  injunctive  relief.  It  haa 
not  made  it  appear  that  the  danger  is  so  great,  or  that  the  appi-e- 
hended  mischief  is  so  formidable,  that  the  court  would  be  authorixcd 
to  summarily  close  the  business  of  this  defendant.  The  greatest  cau- 
tion under  such  circumstances  aiK  here  exist  should  be  exercised  by 
the  court  in  granting  such  a  remedy.    Here,  by  the  order  of  the  court, 


Digitized  by  vaOOQ  IC 


168  46  NEW  YORK  SUPPLBMBNT  (Slip.  Ct. 

and  80  New  York  State  Reporter.      • 

the  great  bueinese  of  the  defendant  is  practically  stopped,  and  must 
necessarily  be  seriously  impaired  by  this  forced  cessation.  The  de- 
fendant was  allowed  to  transact  its  business  from  February  to  the 
latter  part  of  the  following  December,  before  the  plaintiff  com- 
menced this  action.  The  equities  alleged  by  plaintiff  as  entitling 
it  to  equitable  protection  against  the  defendant  using  its  corporate 
name,  and  transacting  its  business  under  the  same,  are  denied  by 
this  defendant;  yet  the  court  has  given  to  plaintiff  all  the  relief 
the  latter  could  obtain  upon  final  judgment  after  trial  of  the  issues 
raised  by  the  pleadings.  Under  the  conditions  existing  here,  we 
are  of  the  opinion  that  the  exercise  of  injunctive  relief  should  have 
been  denied  until  the  rights  of  the  parties  are  fully  ascertained 
by  a  trial  in  open  court,  and  every  opportunity  given  to  this  de- 
fendant to  convince  the  mind  of  the  court  that  this  extreme  remedy 
should  not  be  granted. 

The  order  appealed  from  should  be  reversed,  and  the  temporarj' 
injunction  order  vacated,  with  costs  and  disbursements. 

FOLLETT,  J.  I  concur.  A  cause  of  action  is  not  stated  in  the 
complaint.  Besides,  this  court  held  in  the  Warsaw  Waterworks 
Case  (40  N.  Y.  Supp.  28)  that,  all  the  equities  of  the  complaint  be- 
ing denied  in  the  answer,  an  injunction  suspending  the  business  of 
the  defendant  should  not  be  granted  pending  the  action.  That  rule 
is  an  old  one. 


(19  App.  Dly.  226.) 

BRADT  T.  KINETOSGOPB)  BXHIBITINO  CO.  et  «1. 

(Supreme  Court,  Appellate  Division,  First  Department    June  18,  1897.) 

Pbbferbed  Calendar — Restoration  of  Casb. 

The  Justice  sitting  for  the  trial  of  preferred  causes  has  necessarily  vested 
In  him  some  discretion  as  to  the  disposition  of  cases  upon  the  day  calendar; 
and  If  It  Is  made  to  appear  to  him  that  something  has  occurred,  since  a  case 
was  put  on  the  preferred  calendar,  which  renders  It  unjust  to  compel  either 
party  to  go  to  trial,  he  baa  power  to  give  such  direction  regarding  the  case 
as  circumstances  require. 

Appeal  from  trial  term. 

Action  by  William  A.  Brady  against  the  Kinetoscope  Exhibiting 
Company  and  others.  From  an  order  denying  motion  to  restoi-e 
case  to  preferred  calendar  for  trial,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BBUNT^  P.  J.,  and  EUMSEY,  WILLIAMS, 
INGBAHAM,  and  PARKER,  JJ. 

L  M.  Dittenhoefer,  for  appellant. 

PER  CURIAM.  This  action  was  on  the  preferred  calendar  on 
the  4th  day  of  January,  1897.  Upon  the  call  of  the  calendar  on 
that  day,  it  appeared,  and  was  stated  to  the  justice  presiding  at  ihe 
term,  that  the  wife  of  the  plaintiff  had  died  a  few  days  before,  and 
that  the  plaintiff  was  at  that  time  sick  and  in  bed,  because  of  bis 
grief  on  account  of  the  sudden  death  of  his  wife,  and  unable  to  at- 
tend the  trial  of  the  action.     Application  was  made  that  the  case 
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might  stand  orer  nntil  the  aext  day,  at  which  time  the  plaintiff 
TV'onld  be  able  to  appear.  This  was  consented  to  by  the  defendants' 
counsel,  but  the  justice  denied  the  application,  and  sent  the  case  to 
the  foot  of  the  calendar,  because  of  want  of  power  to  give  the  relief 
requested.  A  motion  was  subsequently  made  to  restore  the  case  to 
the  calendar,  upon  affidavits  in  which  these  facts  were  made  to 
appear,  and  that  motion  was  denied.  No  opinion  was  written,  and 
no  reason  given  in  the  order  why  the  motion  was  denied. 

We  do  not  agree  with  the  learned  justice  that  the  court  had  no 
power  to  grant  to  the  plaintiff  the  relief  asked  for  on  the  4th  of  Janu- 
ary, and  to  let  the  case  stand  until  he  was  able  to  appear  in  court. 
The  right  to  have  the  case  on  the  preferred  calendar  is  one  given 
by  statute.  Code  Civ.  Proc.  §  791,  subd.  10.  Rule  6  prescribes 
that  a  case  like  this  shall  be  put  upon  the  preferi-ed  calendar  upon 
proper  application,  and,  when  an  order  so  putting  it  upon  the  calen- 
dar has  been  made,  it  is  to  be  called  in  part  2  of  the  trial  term,  and 
disposed  of  in  its  regular  order  thereon.  The  rules  contain  no  fur- 
ther direction  as  to  the  disposition  of  the  case  upon  the  preferred 
calendar,  but  it  is  not  necessary  that  they  should.  The  justice  sit- 
ting in  that  court,  like  a  judge  sitting  in  any  other  court  for  the 
trial  of  causes,  has  necessarily  vested  in  him  some  discretion  as  to 
the  disposition  of  cases  upon  the  day  calendar.  He  is  not  obliged 
to  order  them  peremptorily  to  trial  simply  because  they  are  upon 
the  calendar.  If  it  shall  be  made  to  appear  to  him  that  something 
has  occnrred  since  the  case  was  put  on  the  calendar  which  renders 
it  onjnat  to  compel  either  party  to  go  to  trial,  he  always  has  author- 
ity to  give  such  direction  in  regard  to  the  case  as  circumstances  shall 
seem  to  require.  There  is  no  hard  or  fast  rule  which  compels  a 
judge  to  disregard  the  existing  conditions  at  the  time  a  case  is  reach- 
ed upon  the  day  calendar,  and  force  a  party  to  trial  when  manifest 
injustice  would  result  from  that  act.  We  have  no  doubt  that  the 
court  had  power  to  grant  to  the  plaintiff  the  relief  he  asked  for  on 
the  4th  of  January,  when  he  was  sick  in  his  bed ;  and,  after  that  had 
been  denied,  this  motion  to  restore  the  case  to  the  preferred  calendar 
should  have  been  granted. 

The  order  denying  the  motion  should  therefore  be  reversed,  and 
the  motion  granted;  but  under  the  circumstances,  as  the  defendants 
did  not  oppose  the  granting  of  the  order,  it  should  be  without  costs. 


(]»  .\pp.  IMt.  243.) 

HUTTON  V.  METKOPOLITAX  EL.  RT.  CO.  et  al. 
(Snpreme  Court,  Appellate  Division,  First  Department    Jnne  2S,  1897.) 

1.  Tbespam— TnxE  to  MArNTAiN. 

Wben  the  owner  of  premisee  has  sold  and  conveved  them,  his  right  of 
action  to  restrain  the  contlnnance  of  a  trespass  which  affects  the  enjoy- 
ment of  the  premises,  or  interferes  with  the  easements  of  light,  air,  and 
access,  ceat^es  to  exist. 
%,  Same— Jury  Trial. 

When  the  owner  of  premises  sells  them,  pending  a  snlt  to  resti-ain  a  tres- 
pass affecting  the  easements  of  light,  air,  and  access,  and  assigns  to  the 
vendee  Ills  claim  for  damages  sustained  by  such  trespass,  and  the  vendee 
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subsequently  Is  substituted  as  plaintiff  In  the  pending  action,  and  sets  up 
such  transactions  by  supplemental  complaint,  but  without  alleging  any  right 
to  restrain  trespasses  committed  after  he  has  become  the  owner,  the  action 
becomes  one  simply  to  recover  the  damages  sustained  by  the  original  owner, 
and  it  is  error  to  refuse  a  demand  by  the  defendant  for  a  ]ur7  trial 

Appeal  from  special  term. 

Action  by  Buth  E.  Hutton  against  the  Metropolitan  Elevated 
Railway  Company  and  others.  From  a  judgment  entered  upon  de- 
cision of  the  court  at  special  term,  defendants  appeal.    Reversed. 

Argued  before  RDMSEY,  PATTERSON,  O'BRIEN,  INGRA- 
HAM,  and  PARKER,  JJ. 

Sherrill  Babcock,  for  appellants. 
William  G.  Peckham,  for  rtspondint. 

RUMSEY,  J.  In  1888,  Louisa  C.  Rohrbach  was  the  owner  of  the 
premises  in  question.  In  1890,  she  brought  an  action  to  restrain 
the  operation  and  maintenance  of  the  defendants'  railroad  as  a 
nuisance,  and  foe  damages.  While  this  action  was  pending,  and  in 
1891,  she  conveyed  the  premises  to  the  present  plaintiff;  and  after- 
wards, on  the  27th  day  of  November,  1894,  she  assigned  to  Mrs. 
Hutton  all  her  claim  for  damages  sustained  by  her  for  impairment 
of  the  rental  value  of  the  premises  caused  by  said  companies  in 
the  maintenance  of  their  railroad  and  the  operations  of  trains  there- 
on during  her  ownershin  of  the  pranises.  Subsequently,  in  the 
month  of  January,  1805,  !Mrs.  Hutton  presented  this  assignment  to 
the  court;  and  upon  her  motion  she  was  substituted  as  party  plain- 
tiff in  the  action  in  the  place  of  Mrs.  Rohrbach,  and  was  permitted 
to  serve  a  supplemental  complaint,  which  she  did.  The  action  was 
afterwards  brought  to  trial  at  the  special  term  as  an  equity  ac- 
tion, to  procure  an  injunction  against  the  maintenance  and  oper- 
ation of  the  defendants'  railroad,  and  also,  as  incidental  to  that, 
-damages  suffered  by  the  owner  of  the  premises  by  the  impairment 
of  the  rental  value.  Upon  the  opening  of  the  trial,  and  before  any 
evidence  was  given,  the  defendants  demanded  a  jury  trial,  insist- 
ing that  the  action  was  simply  one  for  damages,  and  that  no  equi- 
table right  of  Mrs.  Hutton  was  involved.  This  application  of  the 
defendants  was  denied,  and  the  case  went  to  trial  in  the  usual  man- 
ner in  which  an  equity  case  is  tried.  The  trial  resulted  in  the  usual 
judgment  for  an  injunction  or  a  certain  amount  as  damages.  From 
that  judgment  this  appeal  is  taken.  In  the  notice  of  appeal,  the 
defendants  give  notice  that  tliey  will  br'ng  up  for  review  tije  order 
allowing  the  substitution  of  the  plaintilT,  and  giving  her  leave  to 
file  a  supplemental  complaint. 

A  brief  consideration  of  the  rules  which  have  been  established 
regulating  the  effect  of  transfers  of  the  title  to  property  upon  the 
rights  of  plaintiffs  in  this  kind  of  actions  will  easily  enable  us  to 
decide  the  questions  presented  here.  While  Mrs.  Rohrbach  wa« 
the  owner  of  this  property,  there  belonged  to  her,  as  incidental  t;» 
such  ownership,  the  right  to  restrain  the  continuance  of  the  tres- 
passes which  destroyed  her  easements  of  light,  air,  and  access:  and. 
xts  incidental  to  that  right,  she  had  the  additional  right  to  recover 
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8nch  damages  as  she  had  suffered  because  of  those  trespasses  dur- 
ing their  continuance.  But  this  right  to  recover  damages  was 
strictly  incidental  to  her  ownership  of  the  premises.  When  she  con- 
veyed the  premises,  the  easements  passed  with  the  conveyance. 
From  that  time  on,  she  had  no  further  interest,  either  in  the  prem- 
ises or  in  the  easements  connected  with  them;  and  therefore  there 
was  no  occasion  for  her  to  maintain  an  action  to  restrain  the  con- 
tinuance of  the  trespasses.  In  accordance  with  this  principle,  it 
has  been  held,  and  it  must  now  be  regarded  as  the  settled  law  of 
this  state,  that,  wh(n  the  owner  of  premises  has  sold  and  conveyed 
them,  his  right  of  action  to  restrain  the  continuance  of  a  trespass 
which  affects  the  enjoyment  of  the  premises,  or  interferes  with  the 
easements  of  light,  air,  and  access,  ceases  to  exist.  Pappenheim  v. 
Railway  Co.,  128  N.  Y.  436,  28  N.  E.  518;  Mooney  v.  Railroad  Co., 
13  App.  Div.  380,  43  N.  Y.  Hupp.  35;  Pegram  v.  Railroad  Co.,  147 
N.  Y.  135,  41  N.  E.  424.  The  right  to  maintain  an  action  for  an 
injunction,  based  upon  past  trespasses,  has  entirely  expired,  be- 
cause the  person  who  was  inconvenienced  by  those  trespasses  has 
ceased  to  have  any  title  to  the  property,  and  the  person  to  whom  the 
title  was  conveyed  had  not  been  affected  by  the  continuance  of  the 
trespass  during  the  previous  ownership;  and  any  right  of  action 
which  such  snbsequent  owner  has  to  restrain  those  trespasses  is 
one  that  arises  in  his  favor  at  the  time  of  the  conveyance,  and  ex- 
ists only  if  the  trespasses  continue  after  his  ownership  of  the  prop- 
erty. U  the  trespass  should  cease  when  he  obtained  the  title,  then, 
of  course,  he  would  have  no  reason  to  complain,  and  no  right  of 
action  to  obtain  an  injunction. 

All  that  was  left  in  Mrs.  Rohrbach  after  she  had  conveyed  the 
property  to  Mrs.  Hutton  was  the  right  to  recover  for  the  past  dam- 
ages which  she  had  sustained  during  the  time  of  her  ownership  of 
the  property  (cases  cited  supra);  so  that,  after  she  had  conveyed  to 
Ilatton,  it  was  only  possible  for  her  in  this  action  to  recover  such 
damages  as  she  had  sustained  because  of  the  impairment  of  her 
easements  while  she  was  the  owner.  In  the  month  of  November, 
18J>4,  this  right  of  action  was  assigned  to  Mrs.  Hutton.  Before 
that  time,  the  latter  had  no  interest  whatever  in  this  action.  She 
had  no  right  to  sue  to  restrain  the  defendants,  because  she  was  not 
the  owner  when  the  trespasses  complained  of  in  this  action  were 
committed;  and  she  had  no  right  of  action  for  damages,  because 
the  damages  belonged  to  Mrs.  Rohrbach.  Whatever  may  have  be«>n 
her  relation  to  the  property,  as  to  this  action  she  was  an  entire 
stranger.  All  that  she  received  by  the  assignment  was  the  right  to 
be  substituted  in  the  place  of  Mrs.  Rohrbach,  after  Mrs.  R<Arbach 
had  assigned  to  her  the  right  to  those  damages  which  she  might 
have  recovered  in  the  action.  Having  become  the  owner  of  the 
right  to  recover  the  damages,  she  was  ])rnperly  substituted  as  plain- 
tiff in  the  action.  Code  Civ.  Proc.  §  756.  Having  been  substituted 
in  the  action,  it  was  proper,  in  the  discretion  of  the  court,  if  it  saw 
fit.  to  permit  her  to  serve  a  supplemental  c<Mnplaint  setting  out  the 
manner  in  which  she  obtained  the  right  to  prosecute  the  action. 
When  this  supplemental  ccmplaint  is  examined,  it  will  appear  that 
there  is  no  claim  in  it  on  the  part  of  Mrs.  Hutton  to  maintain  tliin 
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action  for  the  purpose  of  securmg  an  injunction  to  restrain  the  tres- 
passes  committed  after  she  became  the  owner  of  the  premises.  It 
contains  no  allegation  whatever  in  that  regard.  It  contains  simply 
an  allegation  that  the  premises  were  conveyed  to  her  on  the  Ist 
of  April,  1891,  and  that  after  that  time  Mrs.  Bohrbach  assigned  to 
her  her  causes  of  action  against  the  defendants  for  damages  on 
account  of  the  impairment  of  the  rental  value  of  the  said  prem- 
ises, and  that  she  (Mrs.  Button)  is  now  the  sole  owner  of  the  prem- 
ises and  the  easements  referred  to  in  the  action,  and  the  sole  party 
in  interest  in  the  action.  It  further  says  that  she  has  been  sub- 
stituted as  party  plaintiff;  but  it  contains  no  allegation  that  there 
had  been  any  trespasses  committed  which  affected  the  value  of  the 
premises  or  their  use  during  the  time  of  her  ownership.  The  sup- 
plemental complaint,  therefore,  had  no  effect  to  change  the  cause  of 
action  for  damages  which  existed  in  favor  of  Mrs.  Bohrbach,  after 
tihe  sold  the  proiperty,  into  a  cause  of  action  in  favor  of  Mrs.  Hut- 
ton  to  restrain  the  ccoitinuance  of  the  trespass.  As  it  was  pre- 
sented at  the  trial,  the  action  was  simply  one  for  the  recovery  of 
damages  which  Mrs.  Rohrbach  had  sustained  during  the  time  that 
she  owned  tiie  premises,  because  of  the  impairment  of  their  rental 
value,  and  which  she  had  assigned  to  Mrs.  Hutton.  This  cause  of 
action  was  clearly  triable  by  a  jury,  and  not  otherwise.  It  was  not 
claimed  that  the  damages  were  recoverable  as  incidental  to  the  right 
to  equitable  relief,  because  the  right  to  equitable  relief  in  this  ac- 
tion was  entirely  gone.  For  that  reason  it  was  err«  on  the  part  of 
the  court  to  refuse  the  defendants'  demand  for  a  trial  by  jury. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  grc^nt- 
ed,  wi1±  costs  to  the  appellants  to  abide  the  event.    All  concur. 


fl8  App.  Mt.  337.) 

MURRAY  V.  WELLES,  Police  Commissioner. 
(Supreme  Court,  Appellate  DlTLsion,  Second  Department.     June  22.  1807.) 

1.  Municipal  Cobpouations— Patrolman— Probation. 

Under  the  charter  of  the  city  of  Brooklyn,  the  failure  of  the  commissioner 
of  police  to  bestow  a  permanent  appointment,  at  the  end  of  his  probationary 
term,  upon  a  patrolman  appointed  on  probation,  is  not  a  removal  of  such 
patrolman,  and  the  commissioner  is  not  reqab<ed  to  grant  him  a  hearing 
before  terminating  his  service. 

2.  Bamk — Permanent  Appointment. 

The  fact  that  breaches  of  discipline  by  a  police  patrolman  appointed  on 
probation  have  been  punished  when  they  occurred,  is  no  reason  why  the.v 
should  not  be  considered  in  determining  whether  he  shall  receive  a  perma- 
nent appointment 

Appeal  from  trial  term.  Kings  county. 

Application  by  John  J.  Murray  for  a  peremptory  writ  of  mandamus 
against  Leonard  B.  Welles,  commissioner  of  police,  commanding  him 
to  appoint  relator  as  patrolman  in  the  city  of  Brooklyn.  Ftma  an 
order  denying  the  motion,  relator  appeals.     AfQrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BBADLEY,  JJ. 

Francis  A.  McCloskey,  for  appellant. 
James  C.  Cropsey,  for  respondent. 
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WILLABD  BABTLETT,  J.  The  charter  of  the  city  of  Brooklyn 
provides  that  all  appointmaits  of  patrolmen  on  the  police  force 
riiall  be  made  for  a  probationary  period  of  six  months,  and  that  at 
the  expiration  of  such  probationary  period  the  commissioner  of  po- 
lice shall  appoint  to  a  permanent  position  all  persons  whom,  dnrin{<; 
snch  probationary  period,  he  shall  ascertain  to  be  competent  to  fill 
the  position  of  patrolmen.  Section  7,  tit.  11,  c.  583,  Laws  1888,  as 
amended  by  chapter  695,  Laws  1893.  Under  this  provision  of  law 
the  appellant,  on  the  8th  day  of  January,  1896,  was  appointed  a 
patrolman.  He  continued  to  act  as  such  until  the  8th  day  of  July, 
1896,  when  the  commissioner  of  police  caused  his  name  to  be  dropped 
from  the  rolls  of  the  department.  This  action  seems  to  have  been 
taken  without  any  previous  notice  to  the  appellant.  The  present 
proceeding  is  instituted  in  his  behalf  to  compel  the  commissioner 
of  police  to  reinstate  liim  as  a  patrolman.  In  the  first  place,  it  is 
argued  that  the  commissioner  had  no  right  to  remove  the  appellant 
without  a  trial  or  hearing.  This  proposition  assumes  that  the  omis- 
sion or  refusal  to  bestow  a  permanent  appointment  upon  the  appel- 
lant at  the  end  of  his  probationary  term  amounted  to  a  removal. 
We  do  not  so  regard  it.  The  original  appointment  was  for  a  fixed 
term,  and  under  it  the  appellant  ceased  to  be  a  patrolman,  imless 
during  the  probationary  period  it  was  ascertained  by  the  commis- 
sioner of  police  that  he  was  competent  to  fill  the  position.  A  de- 
tennination  that  he  was  thus  competent  could,  of  course,  be  mani- 
fested by  an  express  decision  or  declaration  to  that  effect,  and  prob- 
ably also  by  simply  continuing  to  recognize  and  employ  the  oflBcer 
in  the  service  of  the  police  department  after  the  six  months  had 
expired.  When,  however,  immediately  upon  the  termination  of  the 
probationary  period,  the  commissioner  notified  the  patrolman  that 
his  name  was  dropped  from  the  rolls,  he  did  not  thereby  remove  the 
olBcer,  but  merely  signified  that  he  had  not  ascertained  him  to  be 
competent.  In  other  words,  the  commissioner  simply  exercised  the 
election  which  the  law  gave  him  to  determine  that  the  patrolman's 
service  should  not  continue  beyond  the  probationary  period  for  which 
he  was  appointed  in  the  first  instance. 

The  din'ction  that  the  appellant  should  be  dropped  from  the  rolls 
was  contained  in  the  following  notice  or  order: 

"July  8th,  1896. 

"Unfavorable  reports  having  been  received  from  the  commanding  officers  la 
whose  precincts  the  following  probatlonaiy  men  have  served  the  six-months  pro- 
batioDary  period,  It  Is  determined  that  the  said  men  be,  and  tli«y  are  tiereby, 
dropped  from  the  rolls  of  tlie  department: 

"Daniel  Bennett,  Jr.,  of  the  4th  Precinct 

"John  J.  Murray,  of  the  4th  Precinct. 

"Geo.  B.  Klersted,  of  the  22d  Precinct. 

"Wm.  F.  Ward,  of  the  28d  Sub-Precinct 

"L.  R.  Welles,  Commlasloner." 

It  appeared  that  on  the  previous  day  the  captain  of  the  precinct 
in  which  the  appellant  was  assigned  to  duty  had  reported  to  the 
superintendent  of  police  that  his  conduct  during  his  probationary 
term  had  not  been  such  as  to  warrant  a  recommendation  for  per- 
manent appointment.    The  captain,  in  his  communication  to  the 
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superintendent,  called  attention  to  the  fact  that  the  appellant  had 
been  fined  two  days'  pay  in  February  for  absenting  himself  from 
duty  without  leave,  two  days'  pay  in  April  for  failing  to  signal, 
and  fifteen  days'  pay  in  May  for  unfitting  himself  for  duty  by  diiuk- 
ing  intoxicating  liquor.  In  the  commissioner's  affidavit,  read  in 
opposition  to  the  motion  for  a  mandamus,  reference  is  made  to  the 
trial  of  the  appellant  upon  these  charges.  The  first  two  were  not 
of  a  very  serious  nature,  but  the  third  cannot  be  deemed  trivial. 
It  was  proved  before  the  commissioner  that  the  appellant,  when  he 
retui^ed  from  his  post  shortly  after  midnight,  was  found  to  be  so 
much  under  the  influence  of  intoxicating  liquor  that  he  was  unfit 
to  perform  police  duty.  This  conviction  and  the  other  violations 
of  the  police  regulations  which  have  been  mentioned  were  taken  into 
consideration  by  the  commissioner  in  reaching  his  determination 
that  taie  appellant  was  not  competent  to  fill  the  position  of  patrol- 
man. It  is  contended  that  they  could  not  properly  be  allowed  to 
influence  such  determination,  inasmuch  as  the  appellant  had  al- 
ready been  fully  punished  for  each  offense.  It  by  no  means  fol- 
lows, however,  that  because  the  commissioner  did  not  inflict  the 
penalty  of  dismissal  upon  the  appellant,  as  he  might  well  have 
done  in  respect  to  the  tiiird  charge,  he  was  bound  at  the  end  of  the 
probationary  term  to  pronounce  him  competent.  He  may  have  been 
lenient  on  that  occasion,  in  the  hope  that  the  appellant  would  yet 
manifest  his  fitness  in  such  a  way  as  to  justify  his  retention. 

Finally,  it  seems  to  us  that  there  is  no  basis  for  the  conten- 
tion that  the  appellant's  service  could  not  be  terminated  except  after 
a  hearing  in  respect  to  his  competency  or  incompetency.  The  whole 
force  of  the  provision  that  appointments  of  patrolmen  in  the  first 
instance  shall  be  made  "for  a  probationary  period  of  six  months'' 
would  be  lost  if  the  construction  suggested  by  counsel  wei-e  cor- 
rect It  is  plain  that  during  that  period  the  officer  can  only  be 
removed  upon  conviction  of  some  dereliction  of  duty  after  a  trial 
before  the  commissioner.  It  is  equally  plain  that  if  he  is  found  to 
be  competent,  and  continued  in  the  service  after  the  expiration  of 
six  months,  he  can  be  removed  only  in  the  same  way.  If  it  also 
be  true  that  when  the  six  months  end  his  connection  with  the  de- 
partment can  be  terminated  only  by  means  of  a  trial  before  the 
commissioner,  of  what  meaning  or  significance  is  the  requirement 
that  he  shall  be  appointed  for  a  probationary  period  of  six  months? 
It  would  be  just  as  difficult  to  get  him  out  of  the  department  at 
the  end  of  that  period  as  before  or  after  it,  and  the  appointment 
would  really  be  for  an  unlimited,  instead  of  a  probationary,  term. 

The  order  appealed  from  should  be  affirmed. 
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PEOPLE  ex  rel.  TUCKER  v.  ROOSEVELT  et  al. 

(Sopreme  Coart,  Appellate  DiTlslou,  First  Department    Jane  25,  1807.) 

PoLicHMAN—lJiscHAROK— Reinstatement. 

When  a  police  officer  Is  charged  with  Intoxication,  and  the  evidence  against 
him  consists  of  certain  symptoms,  observed  by  a  police  surgeon  who  bos 
examined  him,  and  the  Inferences  drawn  by  the  surgeon  from  such  symp- 
toms, but  It  is  made  to  appear  that  the  appearances  relied  on  to  establish 
Intoxication  arose  from  other  conditions,  constitutln);  no  offense,  the  defendant 
Is  entitled  to  an  acquittal,  and,  if  removed,  to  reinstatement. 

Certiorari  by  the  people,  on  relation  of  James  P.  Tucker,  against 
Theodore  Roosevelt  and  others,  police  commissioners,  to  review  a 
decision  of  respondents  dismissing  relator  from  the  police  force.  Be- 
versed. 

Argoed  before  RUMSEY,  PATTERSON,  WILLIAMS,  INGRA- 
HAM,  and  PARKER,  JJ. 

Joseph  Rosenzweig,  for  relator. 
Terence  Farley,  for  respondents. 

RUMSEY,  J.  The  relator  was  dismissed  from  the  police  force 
on  the  24th  of  March,  1897,  upon  the  charge  of  conduct  unbecom- 
ing an  officer.  The  specification  under  that  charge  was  that  the 
relator  having  reported  sick  on  the  17th  of  February,  1897,  was 
found  on  the  20th  of  February,  1897,  and  on  the  2l8t  of  Febiuaiy, 
1897,  by  the  police  surgeon,  so  much  under  the  influence  of  alcohol 
as  to  be  unfitted  for  police  duty.  Rule  151  of  the  rules  and  reg- 
ulations of  the  police  force  provide  that  whenever  any  member  of 
the  force  is  absent  on  account  of  sickness  which  ia  feigned  or  sim- 
ulated, or  when  it  arises  from  excessive  indulgence  of  appetite  or 
other  bad  habits,  he  shall  be  liable  to  charges  of  conduct  unbecom- 
ing an  officer,  and  may  be  tried,  convicted,  and  dismissed  from  the 
force,  or  otherwise  punished.  There  is  a  very  serious  question 
whetiier  the  specifications  under  this  charge  are  sufficient  to  bring 
it  within  any  of  the  provisions  of  rule  151.  But,  passing  that  point, 
it  is  necessary  to  examine  whether  the  testimony  warranted  the  re- 
spondents in  finding  that  the  specification  upon  which  the  charge 
was  based  was  true  as  a  matter  of  fact.  The  evidence  to  sustain 
it  was  only  that  of  the  police  surgeon,  who  reported  that  on  Sat- 
urday, the  20th  of  February,  he  visited  the  relator  at  his  house,  and 
found  him  sick;  that  he  went  through  the  usual  examination;  that 
his  face  was  flushed,  his  eyes  bright,  his  walk  unsteady,  his  pulse 
full  and  very  feverish  and  very  quick,  and  his  breath  sour,  as  if  he 
had  partaken  of  wine  or  brandy;  that  he  charged  him  with  being 
under  the  influence  of  alcohol,  and  incapable  of  doing  duty;  and 
that  on  the  next  day  he  visited  him  again,  and  found  substantially 
the  same  conditions.  From  these  facts,  the  surgeon  concluded  that 
the  relator  was  intoxicated,  and  reported  accoi-dingly  to  the  proper 
person,  and  cauf«>d  charges  to  be  preferred  against  him.  On  the 
part  of  the  relator,  it  was  made  to  appear  that  on  Wednesday,  the 
17th  of  February,  at  noon,  he  felt  himself  unable  to  remain  upon 


Digitized  by  VjOOQ  IC 


176  40  NEW  YORK  SUPPLEMENT  (8up.  Ct. 

and  80  New  Tork  State  Reporter. 

duty,  and  repoi-ted  sick;  that  he  went  that  day  to  the  surgeon,  bnt 
did  not  find  him,  and  on  the  next  day  he  consulted  his  own  family 
physician.  The  latter  testifles  that  he  advised  the  relator  that  he 
had  gastritis,  or  inflammation  of  the  stomach;  that  at  that  time 
there  were  no  signs  of  alcohol  upon  him;  that  he  was  attempting 
to  vomit,  and  the  witness  advised  him  to  eat  ice  broken  in  cham- 
pagne, and  to  drink  small  quantities  of  the  champagne  from  time 
to  time,  in  teaspoonfuls.  This  he  did  on  the  19th  and  20th,  and 
this  was  the  only  alcohol  or  alcoholic  liquor  which  it  appears  he 
had  partaken  of  up  to  the  time  when  he  was  visited  by  the  sur- 
geon Dr.  McGovem,  on  the  20th.  There  was  considerable  evidence 
given  as  to  the  relator's  condition  on  the  17th  and  18th,  when  he 
reported  sick,  and  it  is  practically  uncontradicted  that  he  was  not 
on  either  of  those  days  under  the  influence  of  liquor;  but  it  is  clear- 
ly established  that  he  was  in  fact  a  sick  man.  That  he  was  quite 
sick  on  the  18th  is  established  by  his  own  family  physician;  and 
that  condition  evidently  continued  down  to  the  2lBt,  when  Dr.  Mc- 
Govem says  he  found  him  exceedingly  sick,  and  in  bed.  There  is 
no  evidence  whatever  that  he  had  partaken  of  any  liquor  except 
the  champagne,  which  had  been  prescribed  by  Dr.  Sylvester,  bis 
family  physician;  and  it  is  in  evidence,  and  not  contradicted,  that 
this  champagne,  small  though  the  quantity  was,  might  have  been 
sufiBcient  to  produce  the  smell  of  liquor  which  Dr.  McGovern  found 
upon  him,  while  his  gastritis  was  suflScient  to  produce  the  other 
symptoms  of  feverishness  described  by  Dr.  McGovern.  The  evi- 
dence that  he  was  under  the  influence  of  liquor  depends  solely  upon 
the  inferences  which  Dr.  McGovem  drew  from  what  he  saw  on 
Saturday  and  Sunday.  The  facts  testified  to  clearly  show  that  those 
inferences  were  unfoimded,  and  that  the  appearance  of  the  relator 
was  caused,  not  by  intoxication,  but  by  illness,  and  by  the  very  small 
quantity  of  champagne  taken  by  him  in  pursuance  of  the  prescrip- 
tion of  the  physician. 

These  facts  bring  the  case  clearly  within  that  of  People  v.  French, 
119  N.  Y.  502,  23  N.  E.  1061,  which  holds  that,  before  a  police  ofli- 
cer  can  be  dismissed  from  the  force  for  intoxication,  it  must  be  shown 
that  the  intoxication  was  of  such  a  character  as  to  be  an  offense 
against  the  rules,  and  that  it  was  conscious,  voluntary,  blamable, 
and  in  some  way  due  to  his  fault.  Usually,  of  course,  the  mere  fact 
of  intoxication  establishes  the  offense,  because  ordinarily  intoxica- 
tion results  from  the  voluntary  act  of  the  person  who  is  in  that  con- 
dition. But  when  it  is  made  to  appear,  as  in  this  case,  that  the 
presumed  intoxication  was  not  such,  but  that  the  appearances  relied 
upon  to  establish  it  arose  from  some  other  conditions,  for  which  the 
relator  was  not  responsible,  and  which  did  not  constitute  any  of- 
fense, he  should  be  acquitted  of  the  charge  against  him  so  far  as 
it  is  based  upon  the  intoxication.  In  this  case  it  is  quite  clear  that 
there  is  an  entire  absence  of  evidence  which  would  warrant  the  find- 
ing that  the  specifications  were  true,  and  therefore  the  charge  was 
not  established. 

The  proceedings  of  the  commissioners  should  be  annulled,  and  the 
relator  reinstated,  with  costs.    All  concur. . 
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In  re  KIMBALL'S  ESTATB. 

KIMBALL  V.   KIMBALL  et  oL 

(Supreme  Coort,  Appellate  Dirislon,  Second  Department.    June  22.  1S87.) 

DivoRCE— Appkarakcb — Weight  of  Evidkkce. 

After  letters  of  administration  had  been  granted  to  tbe  mother  of  an  In- 
testate, one  M.  applied  for  their  revocation  on  the  ground  that  she  was  the 
widow  of  sudi  intestate.  It  appeared  that  she  had  been  married  to  him, 
but  that  prior  to  such  marriage  she  had  been  married  to  another  man,  from 
whom  she  claimed  to  liave  obtained  a  divorce  in  another  state.  Such  divorce 
was  granted  while  the  defendant  in  the  suit  was  a  resident  of  New  York. 
He  was  not  served  within  the  state  where  the  divorce  was  granted,  and  the 
decree  recited  that  he  did  not  appear.  It  also  appeared,  however,  that, 
shortly  after  the  issuing  of  the  letters  of  administration  on  the  estate  of  M.'s 
alleged  second  husband,  the  first  husband  filed  a  petition  In  the  divorce  suit, 
alleging  that  lie  had  attempted,  in  an  informal  manner,  to  appear  and  an- 
swer, and  thereujxin  the  decree  was  amended  nunc  pro  tunc  by  reciting  bis 
appearance.  Held  that,  whether  or  not  the  amendment  of  the  decree  of 
divorce  nunc  pro  tunc  could  determine  the  status  of  M.,  so  as  to  aCTect  the 
property  rights  of  third  parties,  the  finding  of  the  surrogate,  upon  these  facts, 
that  M.'s  first  husband  never  hi  fact  appeared  In  the  divorce  proceedings,  and 
that  the  same  were  invalid,  would  not  be  disturbed. 

Appeal  from  surrogate's  court,  Kings  coonty. 

Application  by  Maude  E.  Kimball  against  Harriet  A.  Kimball 
and  others  for  the  revocation  of  letters  of  administration  of  the 
goods  and  credits  of  Edward  C.  Kimball,  deceased.  From  a  decree 
against  her,  applicant  appeals.    AfiBrriied. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

George  Bell,  for  appellant. 
L.  H.  Arnold,  for  respondents. 

GtOODBICH,  P.  J.  The  intestate  died  November  9,  1896.  On 
the  next  day  a  petition  was  filed  with  the  surrogate  of  Kings  coun 
ty  by  Harriet  A.  Kimball,  his  mother,  alleging  that  the  intestate 
was  unmarried,  and  left,  him  surviving,  no  widow.  Whereupon, 
on  the  same  day,  letters  of  administration  were  granted  to  her  and 
John  S.  James,  her  son-in-law.  The  appellant,  Maude  E.  Kimball, 
on  December  17th  filed  a  petition  to  revoke  these  letters  of  admin- 
istration, asking  for  the  issue  of  letters  to  herself,  and  alleging  that 
she  was  the  widow  of  the  intestate,  having  been  married  to  him 
in  the  city  of  Brooklyn  on  June  29,  1895,  by  Rev.  W.  C.  P.  Rhoades, 
pa8t<w  of  the  Marcy  Avenue  Baptist  Qiurch;  that  she  and  the  in- 
testate lived  together  as  husband  and  wife  at  Sea  Cliff  until  Sep- 
tember 7th,  when  they  went  to  housekeeping  at  483  Decatur  street, 
Brooklyn,  end  continued  to  live  together  until  January  3,  189(i, 
when  the  intestate  went  to  Easton,  Pa.,  to  engage  in  business,  and 
she  returned  to  her  mother's  house,  owing  to  the  failure  of  the  in- 
testate to  support  her;  that  she  was  introduced  by  the  intestate  as 
his  wife;  and  that  visits  were  exchanged  with  them.  The  applica- 
tion was  opposed  by  the  mother  and  sister  of  the  intestate  on  the 
ground  that  the  petitioner  was  not  the  widow  of  the  deceased. 

46  N.Y.S.— 12 
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Th^  admitted  that  a  ceremony,  of  marriage  had  taken  place  be- 
tween her  and  the  intestate,  but  alleged  that  tiie  marriage  was  in- 
valid because  she  had  married  on  May  12,  1885,  one  James  L. 
Semon,  at  the  city  of  New  York,  and  that  in  September,  1890,  she 
instituted  an  action  for  divorce  in  the  district  court  of  the  Fifth 
jndiciaJ  district  of  the  state  of  North  Dakota;  that  Semon  was  then, 
and  ever  since  has  been,  a  resident  of  this  state;  that  an  order  was 
madp  directing  the  service  of  the  summons  by  publication;  that  a  copy 
of  the  same  was  served  on  Semon  at  the  city  of  New  York,  and 
that  he  did  not  appear,  answer,  or  demur  in  the  action;  that  these 
facts  were  recited  in  the  final  decree  of  divorce  of  January  26,  1891 ; 
that  by  reason  of  these  facts  the  court  did  not  acquire  jurisdiction 
of  Semon,  and  that  the  decree  of  divorce  was  absolutely  null  and 
void  in  this  state,  so  that  the  appellant  could  not  lawfully  contract 
marriage  witli  tiie  intestate;  and  that  her  alleged  marriage  with 
the  intestate  was  null  and  void.  Tf  these  allegations  were  assumed 
to  be  true,  we  would  have  no  difficulty  in  deciding  this  controversy. 
It  was  said  in  Kamp  v.  Kamp,  59  N  Y.  212,  215,  that: 

"The  genoral  mle  Is  that  a.  party  cannot  appeal  from  one  Judge  to  another,  of 
co-ordinate  jurisdiction,  by  motion  for  relief  from  an  order  or  judgment  against 
him,  but  mnst  seek  his  remedy  by  appeal  to  a  tribunal  having  appellate  juris- 
diction In  the  premises.  But  the  question  has  usually  arisen  in  cases  where 
the  court  making  the  order  has  had  jurisdiction  of  the  subject-matter  and  of  the 
person  of  the  party  against  whom  the  order  or  judgment  has  passed.  The  rea- 
son of  the  mle,  which  Is  simply  one  of  convenience,  does  not  apply  when  the 
court  Is  entirely  without  jurisdiction,  and  the  whole  proceeding,  including  the 
order  or  judgment,  Is  coram  non  jiidlce  and  void.  One  is  not  bound  to  appeal 
from  a  void  order  or  judgment,  but  may  resist  It  and  assert  Its  invalidity  at  all 
Hmes." 

In  People  v.  Baker,  76  N.  Y.  78,  82,  the  defendant  was  indicted 
for  bigamy.  It  appeared  that  a  decree  of  divorce  had  been  ob- 
tained in  an  action  in  the  court  of  common  pleas  in  Ohio,  where 
the  record  showed  that  the  process  had  been  served  on  the  defend- 
ant by  publication,  and  that  there  was  no  personal  appearance  by 
him  in  the  action.  This  decree  was  regular  and  sufficient,  and  the 
judgment  binding  under  the  laws  of  Ohio.  Judge  Folger,  writing 
the  opinion,  said: 

"As  we  lo<A  at  this  case,  it  presents  this  question:  Can  a  court  In  another 
state  adjudge  to  be  dissolved  and  at  an  end  the  matrimonial  relation  of  a  citi- 
zen of  this  state,  domiciled  and  actually  abiding  here  throughout  the  pendency 
of  the  judicial  proceedings  there,  without  a  voluntary  appearance  by  him  therein, 
and  with  no  actual  notice  to  him  thereof,  and  without  personal  service  of  process 
on  him  In  that  state?" 

This  question  the  court  decided  in  the  negative,  and  affirmed  the 
conviction  of  the  defoidant  for  bigamy,  so  that  the  question  is  no 
longer  an  open  one  in  this  state. 

The  question,  however,  is  complicated  by  subsequent  proceedings, 
and  an  amendment  nunc  pro  tunc  of  the  decree  of  the  North  Da- 
kota court.  A  few  weeks  after  the  issuing  of  the  letters  of  admin- 
istration, Mr.  Semon  filed  a  petition  in  that  court,  alleging  that  after 
stTvicc  upcm  him  of  the  process  within  the  state  of  New  York,  which 
re(iuiiL'd  the  answer  within  30  days,  he  did,  on  October  23,  1890, 
prepare  and  verify  what  he  calls  an  answer  to  the  complaint,  and 
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served  it  by  mail  upon  the  plaintifPa  attorneys  in  that  action;  that 
he  did  this  withont  advice  of  counsel,  and  that  it  was  his  intention 
to  inform  the  court  of  his  pontion  and  defense,  and  to  submit  him- 
self to  the  jurisdiction  of  the  court;  and  that  he  believed  this  course 
was  BufBcient,  and  that  his  answer  would  be  filed.  Annexed  to  his 
petition  was  the  paper  referred  to,  and  an  affidavit  from  one  of  the 
plaintiff's  attorneys  admitting  its  receipt,  and  stating  that  the  same 
had  been  lost  or  destroyed,  and  was  never  filed  by  them,  because 
it  was  not  in  the  form  of  a  pleading  according  to  the  statutes  of  that 
state.  The  court  directed  the  filing  of  the  defendant's  letter  bb  of 
the  date  when  it  was  received  by  the  plaintiff's  attorneys, — appar- 
ently, OctobCT  28,  1890, — and  ordered  that  the  decree  "be  amended 
nunc  pro  tunc  as  of  the  26th  day  of  January,  1891,  by  striking  out 
therefr(«a  the  recitals  setting  forth  'that  the  defendant  failed  to 
answer,  demnr,  or  make  any  appearance  whatever,  as  by  the  sum- 
mons and  the  law  required  in  such  case,  but  instead  thereof  made 
def&nlt;  that  npon  such  default,'  and  by  inserting  in  lieu  thereof  the 
following  words:  the  defendant  having  appeared  herein,  and  an- 
swered, and  submitted  himself  to  the  jurisdiction  of  the  court.'  '* 
The  question  presented  for  our  consideration  is  whether  the  status 
of  the  petitioner  is  determined  by  the  amendment  of  the  decree  nunc 
pro  tunc,  and  whether  the  decree  thus  amended  cajn  be  attacked  on 
the  ground  that  the  court  was  without  jurisdiction.  The  practice 
of  North  Dakota  is  generally  similar  to  our  own.  Section  6737  of 
the  Code  of  that  state  provides  that  it  shall  not  be  necessary  to 
(mtitle  an  affidavit  in  an  action,  but  an  affidavit  withont  a  title,  or 
with  a  defective  title,  shall  be  as  effectual  for  every  purpose  as  if 
It  were  duly  entitled,  if  it  intelligently  refer  to  the  action  or  pro- 
ceeding in  which  it  is  made.  Such,  also,  is  the  similar  provision 
of  section  728  of  our  own  Code  of  Civil  Procedure.  To  the  letter  of 
Semon's  was  attached  an  affidavit  dated  October  23,  1890,  which, 
although  qnite  informal  as  a  verification  of  a  pleading,  declared  that 
the  letter  was  "absolutely  true  in  every  particular."  The  district 
court  of  North  Dakota  held  that  it  constituted  a  proper  appearance 
and  answer,  ordered  it  to  be  filed  as  such,  and  amended  the  decree 
nunc  pro  tunc,  as  already  stated.  The  Code  of  that  state  contains 
sections  substantially  similar  to  sections  723  and  724  of  our  own 
Ck)de,  providing  for  the  amendment,  before  or  after  judgment,  of 
all  papers  and  proceedings,  in  furtherance  of  justice.  It  is  well- 
settled  law  in  this  state  that  the  recital  in  a  judgment  that  a  de- 
f«idant  was  served  with  process  and  appeared  therein  is  not  con- 
clnsive,  and  does  not  preclude  such  defendant  from  showing  that  in 
fact  he  was  not  served  with  process  and  did  not  appear,  and  that 
there  is  no  distinction  in  these  respects  between  the  effect  of  do- 
mestic and  foreign  judgments.  Ferguson  v.  Crawford,  70  N.  Y. 
253.  A  similar  question  to  the  one  here  involved  was  under  con- 
sideration in  Kerr  v.  Kerr,  41  N.  Y.  272.  The  surrogate  of  Kings 
connty  in  August,  1867,  granted  to  the  plaintiff,  Jane  Kerr,  claim- 
ing to  be  the  widow  of  Richard  Kerr,  letters  of  administration  up- 
on the  estate  of  Bichard.  Subsequently  the  defendant,  Jane  F. 
Kerr,  applied  for  a  revocation  of  the  letters  on  the  ground  that  she, 
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and  not  Jane,  was  the  widow.  Jane  answered  that  she  had  nuir- 
ried  Richard  in  February,  1867.  It  appeared  that  in  July,  1866, 
and  before  his  marriage  with  Jane,  Bichard  had  obt^ned  a  divorce 
from  a  former  wife  in  an  Indiana  court,  the  decree  reciting  the  ap- 
pearance of  the  wife  in  the  action.  The  surrogate  decided — and  the 
court  of  appeals  affirmed  his  decision — that  the  judgment  might  be 
inquired  into,  and  the  fact  shown  that  there  was  no  such  appear- 
ance, and  that  the  Indiana  court  had  not  acquired  jurisdiction.  It 
will  be  observed  that  this  attack  was  made  upon  the  decree  by  a 
stranger,  and  not  by  a  party  to  it,  and  was  permitted  because  prop- 
erty rights  were  affected  by  it.  The  surrogate  in  this  proceeding  has 
found,  as  a  matter  of  fact,  that  the  appellant  and  Semon  were  mar- 
ried in  New  York  aa  May  12,  1883;  that  ever  since  that  marriage 
he  was  a  resident  of  this  state;  and  that  the  appellant  commenced 
her  action  for  divorce  in  Nortli  Dakota,  but  that  her  husband  was 
not  served  with  process  in  that  action  in  said  state,  and  did  not  ap- 
pear therein.  He  finds,  as  a  conclusion  of  law,  that  the  North  I^- 
kota  court  did  not  acquire  jurisdiction  of  the  husband,  and  that 
when  the  appellant  entered  into  the  marriage  ceremony  with  the 
intestate  she  was  sjiill  the  wife  of  Semon,  and  could  not  contract  a 
lawful  marriage  with  the  intestate,  and  therefore  is  not  his  widow. 
It  is  not  necessarj-  for  us  to  decide  whether  the  rights  of  tlie  in- 
testate's next  of  kin  can  be  affected  by  the  amendment  of  the  de- 
cree made  after  bis  death.  It  is  sufiicient  for  us  to  say  tjiat  we 
can  see  no  reason  for  disturbing  the  findings  and  conclusions  of  th'^ 
surrogate,  for  the  reasons  already  stated.  He  was  justified  by  the 
evidence  in  his  decision.  It  is  at  least  a  very  curious  and  suggesHvc 
(coincidence  that,  as  soon  as  the  validity  of  the  appellant's  divorce 
had  been  practically  attacked  by  the  granting  of  letters  of  admin- 
istration to  the  next  of  kin,  the  former  husband  oi  the  appellant 
at  once  applied  for  an  amendment  of  the  decree  which  adjudged  him 
guilty  of  m(H*al  obliquity  in  failing  to  discharge  his  marital  obli- 
gations, not  for  the  purpose  of  having  it  vacated  and  being  relieved 
from  the  imputation  which  it  carried,  but  to  give  life  and  force 
to  the  charges  against  himself,  and  for  this  purpose  submit  himself 
to  the  jurisdiction  of  the  court  and  assent  to  the  judgment.  The 
story  of  his  appearance  and  answer  is  apocryphal,  and  challenges 
credulity,  and  the  surrogate  appears  to  have  been  of  this  opinion. 
We  see  no  reason  to  differ  with  his  conclusion. 
The  decree  should  be  affirmed.    All  concur. 


(]!>  App.  Dlv.  26-J.I 

SMITH  V.  ORAT. 

(Supreme  Court,  Appellate  Division,  First  Department.    Tune  2.5.  1807.) 

Trial— Inbtructions. 

The  extent  to  wliicli  a  judf^e.  In  diarging  the  jury,  shall  recapitulate  and 
analyze  the  testimony  is  entirely  in  his  discretion,  and  hi  a  case  where  the 
questions  are  simple  and  the  eviilence  in  a  small  compass  it  is  not  error  for 
the  judge,  after  he  has  oon-eetly  stated  the  greneral  propositions  of  law  ap- 
pUcable  to  the  case,  to  refuse  to  chance,  upon  the  request  of  counsel,  how 
the  jury  shall  find  if  they  find  one  way  or  another  as  to  particular  facts  in 
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the  case.  Van  Brant,  P.  J.  and  Parker,  J.,  dlssendng,  on  the  ground  that 
the  defendant  tn  this  case  was  entitled  to  a  particular  application  of  the 
general  prlnc^es  of  law  to  the  facts  sought  to  be  proved  by  htm. 

Appeal  from  trial  term. 

Action  by  Edward  E.  Smith  against  Robert  J.  Gray.  Prom  a 
judgment  entered  npon  the  verdict  of  a  jury,  and  the  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUM8EY,  WILLIAMS, 
INGRAHAM,  and  PARKER,  JJ. 

Jacob  F.  Miller,  for  appellant. 
George  W.  Deaae,  for  respondent. 

RUMSEY,  J.  Upon  the  trial  of  this  action  there  was  practically 
no  dispnte  between  the  parties  as  to  the  rules  of  law  properly  ap- 
plicable to  it.  The  single  question  was  the  one  of  fact  raised  by 
▼eiy  sharply  ctmflicting  testimony  given  in  behalf  of  the  respective 
pardeB.  In  bis  charge  to  the  jury  the  learned  justice  stated  fully 
to  them  the  several  questions  of  fact  which  they  were  to  decide.  He 
told  them  what  particular  facts  the  plaintiff  must  prove  to  entitle 
liim  to  recover  in  the  action,  and  he  gave  them  sufficient  informa- 
tion as  to  the  burden  of  proof,  and  instructed  them  that  it  was  nec- 
essary that  the  plaintifl  should  satisfy  them  by  a  fair  preponderance 
ot  the  evidence  of  the  existence  of  the  facts  upon  which  his  right 
to  recover  depended.  This  was  all  that  he  wa«  required  to  do. 
The  court  is  called  upon  in  charging  a  jury  to  state  to  them  the 
questions  to  be  decided  by  them,  and  the  rules  of  law  bearing  npon 
each  question,  so  far  as  it  is  necessary  that  such  rules  should  be 
stated  to  enable  the  jury  to  understand  the  importance  of  the  ques- 
tions of  fact.  When  that  has  been  done  so  that  the  jury  have  a 
clear  understanding  of  the  questions  they  are  called  upon  to  de- 
cide, and  of  the  principles  upon  which  they  should  act,  the  judge 
hag  fully  performed  his  duty.  To  what  extent  he  shall  recapitulate 
the  testimony  to  the  jury,  and  how  far  he  shall  express  to  them  his 
opinion  npon  the  relative  weight  to  be  given  to  the  facts,  are  mat- 
ters entirely  in  his  discretion.  If  the  case  be  a  complicated  one, 
so  that  an  analysis  is  desirable  to  enable  the  jury  to  fully  under- 
stand it,  the  judge  should  so  far  analyze  it  that  the  jury  may  in- 
telligently pass  npcm  the  questions  presented  to  them.  But  in  a 
case  like  this,  where  the  questions  are  simple,  and  the  evidence  is 
in  a  nnall  compass,  the  extent  to  which  the  judge  shall  go  into 
the  evidence  and  explain  to  the  jury  the  relative  weight  to  be  given 
Jo  particular  portions  of  the  testimony,  must  be  a  matter  very  largely 
in  his  discretion.  The  court  of  appeals  have  said  that  when  a  judge 
bad  laid  down  the  g^eral  propositions  of  law  controlling  the  case 
it  is  within  his  discretion  whether  he  will  go  further  or  not,  and  he 
is  not  bonnd  to  charge,  upon  request  of  counsel,  bow  the  jury  shall 
find,  if  they  find  one  way  or  another  as  to  particular  facts  in  the 
caae.  Bexter  v.  Starin,  7.3  N.  Y.  601.  These  rules  apply  with  gi-eat 
force  to  that  request  to  the  court  to  charge  the  jury  '^hat,  if  the 
plaintiff  refused  to  tell  Mr.  Gray  who  the  owners  were,  what  they 
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wanted,  what  the  nature  of  the  boilers  was  to  be,  what  the  details 
of  the  work  were,  and  Mr.  Gray  was  aftarwards  introduced  to  the 
owners,  and  agreed  with  them,  in  ignorance  of  the  names  ot  the  own- 
ers as  connected  with  Smith,  the  plaintiff  is  not  entitled  to  recover, 
and  the  verdict  must  be  for  the  defendant."  The  court  had  instruct- 
ed the  jury,  in  resoonse  to  the  defendant's  request,  that  to  enable 
the  plaintiff  to  recover  he  muet  have  procured  an  agreement  between 
the  two  parties,  specified  the  terms  of  the  agreement,  and  procured 
a  purchaser  upon  the  terms  provided  by  the  seller.  And  this  in- 
struction in  various  ways  had  been  given  to  the  jury  in  the  judge's 
general  charge,  before  the  request  bad  been  made.  In  response  to 
the  reqneert  quoted  above,  if  the  judge  had  refused  to  charge  ex- 
cept as  he  had  already  charged,  it  would  not  have  been  error.  But 
in  fact  the  court  did  sufBciently  comply  with  the  request  as  made. 
His  answer  to  the  request  was  that  he  declined  to  charge  in  the 
language  as  requested,  and  left  that  question  of  fact  raised  by  the 
request,  as  he  did  all  other  questions  <rf  fact,  to  the  jury  to  deter- 
mine upon  the  testimony;  saying  to  them,  in  addition,  that  it  must 
appear  to  their  satisfaction  that  the  plaintiff's  soreices  were  the 
efficient  and  procuring  cause,  otherwise  the  plaintiff  could  not  re- 
cover. This  sufficiently  protected  the  defendant's  rights;  and  unless 
we  are  to  say  that  a  judge  must  in  every  case  recapitulate  impor- 
tant portions  of  the  testimony  after  he  has  fully  instructed  the  jury 
as  to  the  rules  ot  law  applicable  to  the  case  and  the  questions  of 
fact  to  be  decided  by  them,  we  cannot  reverse  this  judgment  for  the 
refusal  to  charge  in  the  terms  of  the  request  above. 
The  judgment  should  be  affirmed. 

WILLIAMS  and  INOBAHAM,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  (dissenting).  This  action  was  brought  to  re- 
cover commissions  alleged  to  be  due  to  the  plaintiff  for  having  pro- 
cured for  the  defendant  certain  work  in  the  furnishing  of  boilers  to 
the  steamboat  Havana  upon  the  promise  of  the  defendant  to  pay 
a  commission  therefor.  The  plaintiff  gave  evidence  tending  to  show 
that  he  was  employed  by  the  defendant  to  procure  this  work,  and 
that  the  defendant  promised  to  pay  him  5  per  cent,  commission 
therefor,  and  that  the  plaintiff  did  procure  for  the  defendant  this 
work.  The  defendant  denied  the  agreement  to  pay  commissions,  and 
alleged  that  he  received  no  information  from  the  plaintiff  through 
which  he  procured  the  work.  He  testified  that  the  plaintiff  refused 
to  tell  him  who  the  owners  of  the  boat  were,  what  they  wanted, 
what  the  nature  of  the  boilers  was,  and  what  the  details  of  the 
work  were;  and  that  he  was  introduced  to  the  owners  of  the  boat 
by  another  party,  and  agreed  with  them  in  regard  to  the  work,  in 
entire  ignorance  of  the  connection  of  the  owners  with  the  plain- 
tiff. He  further  testified  that  all  the  connection  that  he  knew  that 
Smith  had  with  the  matter  was  the  fact  of  his  being  present  at  the 
execution  of  the  contract,  and  witnessing  the  same,  and  a  statement 
by  Smith  that  he  was  one  of  the  owners.  Thus  it  will  be  seen  that 
a  sharp  conflict  of  testimony  was  presented  for  the  determination 


Digitized  by 


Google 


Sap.  Ct.)  SMITH   T.  GBAY.  183 

of  the  inry  as  to  what  the  real  tranflaction  was.  The  court  charged 
entirely  correctly  that  the  issues  in  the  case  were:  First.  Was  the 
plaintiff  employed  by  the  defendant  to  procure  toe  him  the  work 
of  patting  two  boilers  into  the  steamship  Havana?  Second.  Did 
the  defendant  promise  to  pay  for  the  services  of  the  plaintiff,  in 
the  event  of  tlK  plaintiff's  securing  for  him  this  work,  the  sum  of 
5  per  cent,  upon  the  money  eail6d  for  by  the  contract?  And  were 
the  services  of  the  plaintiff  the  eflflcient  and  producing  cause  that 
secured  for  the  defendant  the  contract  and  work  of  supplying  the 
steamboat  Havana  with  the  two  new  boilers?  These  abstract  rules 
of  law  were  repeated  more  than  once  during  the  progress  of  the 
charge,  but  no  application  whatever  was  made  by  tiie  court  of  the 
abstract  propositions  charged  to  the  conflicting  claims  of  the  plain- 
tiff and  of  the  defendant.  At  the  close  of  the  charge  the  defaid- 
ant's  counsel  asked  the  court  to  charge  "that,  if  the  plaintiff  re- 
fused to  tell  Mr.  Gray  who  the  owners  were,  what  they  wanted, 
what  the  nature  of  the  boilers  was  to  be,  what  the  details  of  the 
work  were,  and  Mr.  Gray  was  afterwards  introduced  to  the  owners, 
and  agreed  with  them  in  ignorance  of  the  names  of  the  owners  as 
connected  with  Smith,  the  plaintiff  is  not  entitled  to  recover,  and 
the  verdict  must  be  for  the  defendant."  The  court  declined  so  to 
charge,  and  added:  "I  leave  that  question  of  fact  raised  by  the  re- 
quest, as  I  do  all  other  questions  of  fact,  to  the  jury  to  determine 
upon  the  testimony.  I  decline  to  charge  otherwise  than  I  have 
already  charged  mi  that  subject  It  must  appear  to  your  satisfac- 
tion that  the  plaintiff's  services  were  the  elBcient  and  procuring 
cause,  otherwise  the  plaintiff  cannot  recover."  It  will  thus  be  seen 
that  the  court  declined  to  instruct  the  jury  as  to  the  particular  facts 
of  the  case,  or  to  inform  them  as  to  what  would  or  would  not  be 
an  efBcient  and  procuring  cause;  and  left  them  to  apply  the  ab- 
stract propositions  of  law  to  the  evidence  as  they  might  find  it, 
without  any  instructions  as  to  what  would  be  sufficient  to  satisfy 
the  requiranents  of  the  law  in  regard  to  the  various  elements  which 
altered  into  a  right  of  recovery.  It  is  a  well-recognized  fact  that 
there  are  but  few  differences  in  regard  to  naked  propositions  of  law , 
but  that  their  application  to  particular  conditions  of  fact  some- 
times l«fids  to  almost  endless  discussion:  and  the  aoDlication  of 
these  abstract  rules  of  law  in  the  case  at  bar  was  left  absolutely  to 
the  caprice  of  the  jury.  It  seems  to  me  that  the  defendant  had  a 
right  to  have  the  jury  instructed  that,  if  his  statement  was  true  in 
regard  to  the  transaction  and  to  the  plaintiff's  connection  therewith, 
the  lattw  was  not  entitled  to  recover;  and  not  to  leave  the  jury 
to  infer  that  the  incidental  connection  of  the  plaintiff  with  the 
transaction  as  testified  to  by  the  defendant  could  possibly  form  a 
basis  of  a  recovery.  Tbp  counsel  having  excepted  to  this  refusal 
of  the  court,  it  seems  to  me  that  it  was  error. 

I  am  of  the  (pinion,  therefore,  that  the  judgment  and  order  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  tixe  event 

PARKER,  J.,  concara. 
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WHITE  et  aL  T.  EIDLITZ  et  aL 

(Supreme  Coort,  Appellate  DlTtolon,  First  Department    Jime  26,  1897.) 

1.  Master  ahd  Servant— Appliances— Weight  of  Evidence. 

Proof  that  the  foreman  of  a  gang  of  laborers  bad  Instructed  them  to  go 
to  their  work  by  using  an  elevator,  In  the  nae  of  which  one  of  them  is 
killed,  does  not.  In  the  absence  of  e^dence  of  the  duttes  of  the  foreman, 
or  of  the  extent  of  his  authority  to  direct  the  movements  of  the  men,  tend 
to  prove  that  the  employer  furnished  the  elevator  for  the  men  to  ride  on, 
or  permitted  them  to  ride  on  It 

2.  Bake — Right  to  Disprove. 

In  an  action  to  recover  for  an  Injury  caused  by  an  elevator,  which  it  la 
alleged  an  employer  has  furnished  for  the  use  of  bJa  woikmen,  if  the  plain- 
tiff gives  evidence  tending  to  show  that  he  did  ao  furnish  It  the  employer 
la  entitled  to  show  ttiat  he  had  given  instructions  that  the  workmen  should 
not  ride  on  the  elevator. 
8.  Same— Ddty  op  Master. 

An  employer  who  furnishes  an  elevator  for  the  nae  of  his  workmen  Is  not 
an  insurer  of  Its  safety,  but  is  bound  only  to  use  reasonable  care  that  It 
shall  be  in  proper  condition,  and  safe;  and  If  the  elevator  is  a  proper  ma- 
chine, and  becomes  unsafe  only  upon  being  carelessly  used,  or  upon  some 
obstruction  being  put  In  its  Way,  the  employer  is  not  liable,  in  the  absence 
of  proof  that  the  unsafe  condition  to  due  to  hto  own  careless  act  or  has 
continued  so  long  that  he  should  have  known  of  and  remedied  It 

Appeal  frraa  trial  term. 

Action  by  Charles  H.  White  and  others,  administrators,  against 
Otto  M.  Eidlitz  and  another.  Prom  a  judgment  entered  on  a  ver- 
dict for  plaintiffs,  and  from  an  order  denying  a  new  trial,  defend- 
ants appeal.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  WILLIAMS, 
INGRAHAM,  and  PARKER,  JJ, 

Treadwell  Cleveland,  for  appellants. 
T.  M.  TjTig,  for  respondents. 

BUMSEY,  J.  This  was  an  action  to  recover  damages  from  the 
defendants  for  their  alleged  negligence  by  reason  of  which  the  plain- 
tiffs' intestate  received  injuries  which  caused  his  death.  The  de- 
fendants, as  it  appears,  were  contractors  engaged  in  erecting  an  ad- 
dition to  a  large  building  in  the  city  of  New  York.  Robertson  was 
a  bricklayer  in  their  employ.  To  do  bis  work,  it  was  necessary  that 
he  should  go  upon  one  of  the  upper  floors  of  the  building.  For  that 
purpose,  he,  with  five  other  men,  got  upon  an  elevator  which  was 
in  tiie  building.  As  the  elevator,  going  up,  had  reached  the  fourth 
floor  of  the  building,  it  was  obstructed  by  some  planks  that  lay 
across  the  elevator  hole.  The  planks  were  caught  upon  the  top  of 
the  elevator,  which  still  continued  to  ascend  for  a  short  distance, 
when,  by  reason  of  the  additional  weight  of  the  planks  upon  it,  some- 
thing gave  way  below,  and  the  elevator  began  to  fall.  The  intes- 
tate, with  others,  jumped  off,  but  for  some  reason,  which  is  not  dis- 
closed by  the  testimony,  he  fell  back  into  the  elevator  shaft  after 
jumping,  and  after  the  elevator  had  fallen  below  him,  and  fell  down 
the  shait  upon  the  top  of  the  elevator,  which  had  reached  the  bot- 
tom, and  was  killed. 
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Upon  the  trial  a  very  great  nomber  of  exceptions  were  taken  by 
the  defendants'  counsel,  all  of  which-  we  do  not  deem  it  necessaiy 
separately  to  consider.  It  will  be  sufQcient  in  the  decision  of  this 
caae  to  lay  down  certain  established  roles  which  apply  to  cases  aris- 
ing upon  similar  facts.  The  theory  of  the  plaintiffs'  case  was  that 
the  defendants  had  furnished  this  elevator  for  the  purpose  of  en- 
abling the  men  in  their  employ  who  were  at  work  upon  the  build- 
ing to  go  to  the  upper  floors  to  begin  their  work,  and  that  as  a  part 
of  their  duty  they  were  bound  to  use  reasonable  care  to  see  that  this 
means  of  access  to  their  work  which  the  defendants  had  furnished 
was  in  propw  condition,  and  reasonably  safe  for  th0  purposes  for 
which  it  was  intended.  The  plaintiffs  further  insisted  that  the  per- 
mitting of  the  planks  to  be  across  the  elevator  hole  on  the  fourth 
floor  was  a  negligent  act,  for  which  the  defendants  were  responsi- 
ble. To  enable  the  plaintiffs  to  maintain  this  theory,  it  was  neces- 
sary that  they  should  prove,  in  the  first  place,  that  this  elevator 
was  furnished  by  the  defendants  for  the  purpose  of  carrying  the 
men  to  their  place  of  work,  or  at  least  that  the  men  were  permit- 
ted to  ride  upon  it  with  the  knowledge  and  consent  of  the  defend- 
ants, or  of  some  person  who  stood  in  their  place  in  the  building,  so 
that  the  defendants  were  responsible  for  his  acts.  This  was  sought 
to  be  proved  by  testimony  to  the  effect  that  one  Walters,  who  was 
said  to  be  the  foreman  of  the  bricklayers,  being  at  the  bottom  of 
the  elevator  when  the  deceased  and  his  companions  were  there,  told 
them  to  get  on  the  elevator,  and  go  up  to  the  upper  floors.  No 
other  testimony  was  given  from  which  it  could  be  claimed  that  the 
defendants  authorized  the  plaintiffs'  intestate  or  any  other  man  to 
ride  upon  this  elevator.  It  appeared  that  Walters  was  the  foreman 
of  the  bricklayers.  There  was  no  testimony  other  than  that  to  show 
what  his  duties  were.  There  was  an  entire  failure  of  evidence  to 
establish  that  he  had  been  intrusted  by  the  defendants  with  any 
right  to  control  the  operation  of  the  elevator,  <Mf  to  direct  the  men 
to  ride  upon  it,  or  to  tell  the  men  in  what  way  they  should  go  to 
thdr  work.  The  fact  that  he  was  a  foreman  did  not  tend  to  show 
that  he  had  any  authority  to  represent  the  defendants  in  that  par- 
ticular, or  in  any  other  particular.  The  only  inference  that  could  be 
drawn  as  to  his  relations  with  the  defendants  from  the  fact  that  he 
was  a  foreman  was  that  he  was  a  co-emoloy6  of  the  intestate, — a 
little  higher  in  rank,  perhaps,  but  still  having  no  more  authority 
than  he  to  give  directions  outside  of  his  immediate  duties.  Ma- 
honey  V.  Oil  Co.,  76  Hun,  579,  28  N.  Y.  Supp.  196;  Loughlin  v.  State, 
105  N.  Y.  159,  11  N.  E.  371.  The  court  therefore  erred  in  holding 
that  the  evidence  that  the  Intestate  had  been  directed  by  the  fore- 
man to  ride  upon  this  elevator  was  suflBcient  proof  that  the  master 
had  furnished  the  elevator  for  that  purpose,  and  the  several  ex- 
ceptions upon  that  ground  by  the  defendants  were  well  taken.  But 
upon  that  theory  of  the  plaintiffs^  if  they  were  entitled  to  give  evi- 
dence tending  to  show  that  this  elevator  had  been  furnished  by  the 
defendants  for  the  transportation  of  the  workmen,  clearly  the  de- 
fendants were  entitled  to  show,  on  the  other  hand,  that  instructions 
had  been  given  that  workmen  should  not  ride  upon  the  elevator. 
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and  that  it  was  not  Intended  for  any  anch  purpose.  This  was  at- 
tempted to  be  done  in  various  ways  by  the  defendants'  counsel,  and^ 
he  was  not  i>ennitted  to  do  so,  and  the  several  exceptions  taken  to 
the  rulings  of  the  court  in  that  particular  were  equally  well  taken. 
Even  if  the  defendants  had  furnished  this  elevator  for  the  purpose 
of  transportation  of  their  workmen,  th^  were  not  insurers  of  its 
safety.  The  only  duty  which  they  had  in  that  regard  was  to  use 
reasonable  care  that  the  elevator  should  be  in  proper  conditiwi,  and 
safe  for  the  transportation  of  the  workmen.  If  the  elevator  was  a 
proper  machine,  and  became  unsafe  only  xipoa  being  negligently  or 
carelessly  used,  or  because  some  obstruction  had  been  put  in  its 
way,  the  defendants  were  not  liable  for  any  such  negligence  or  care- 
lessness, in  the  absence  of  proof  that  such  unsafe  conditiqn  had 
been  caused  by  their  own  careless  act,  or  that  it  had  continued  so 
long  that  they  should  have  known  of  it,  and  had  an  opportunity  to 
remedy  it  Stringham  v.  Hilton,  111  N.  Y.  188,  18  N.  E.  870;  Pain- 
ton  V.  Railway  Co.,  83  N.  Y.  7.  Nothing  of  that  kind  was  made  to 
appear  in  this  case.  All  that  appeared  was  that  in  some  way,  which 
was  entirely  unexplained,  these  planks  had  been  put  across  the  ele- 
vator well  upon  the  fourth  floor.  When  it  had  been  doae,  or  by 
whom,  or  for  what  purpose,  or  how  long  it  had  continued,  did  not 
appear.  On  none  of  those  points  was  evidence  given.  The  trial 
court  held  that  all  this  was  immaterial,  but  that  when  it  appeared 
that  there  were  such  planks  across  the  elevator  hole,  the  defendants 
were  liable  for  that  defect  in  the  elevator,  although  it  had  not  am- 
tinued  more  than  five  minutes.  The  several  rulings  upon  that  sub- 
ject made  by  the  trial  court  were  erroneous,  and  for  them  also  the 
judgment  should  be  reversed. 

We  do  not  examine  the  questions  raised  by  the  numerous  other 
exceptions.  It  is  quite  possible  that  many  of  them  will  not  arise 
upon  a  new  trial.  It  is  sufficient  to  say  that  for  the  erroneous  rul- 
ings indicated  in  this  opinion  the  judgment  and  the  order  denying 
the  motion  for  a  new  trial  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellants  to  abide  the  event    All  concur. 


RUSSELL  V.  AGRICULTURAL  INS.  CO.  OF  WATERTOWN. 

(Snpreme  Court,  Appellate  Division,  Foorth  Department    June  12,  1897.) 

Motion  for  New  Trial— Notice. 

Obtaining  a  stay  for  the  purpose  of  making  a  case  and  exceptions,  pre- 
paratory to  a  motion  for  a  new  trial,  making  and  service  of  such  case  and 
exceptions  by  one  party,  and  preparation  of  amendments  thereto  by  the 
other,  for  the  purpose  of  a  motion  for  a  new  trial  on  such  case  and  excep- 
tions, constitute  the  "notice  therefor"  required  by  Code  Civ.  Proc.  f  1002, 
to  be  given,  before  the  expiration  of  the  time  within  which  an  appeal  can  be 
taken,  In  order  that  a  motion  for  a  new  trial  may  be  made,  and  after  such 
notice  has  been  given  the  entry  of  Judgment  does  not  prejudice  a  subse- 
quent motion  for  a  new  trial. 

Appeal  from  special  term. 

Action  by  James  Russell  against  the  Agricultural  Insurance  Com- 
pany of  Watertown,  N.  Y.    Verdict  for  defendant     Frcwn  an  order 
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granting  a  new  trial  to  plaintiff  on  case  and  exceptions,  defendant 
appeals.     AfBrmed. 

Argued  before  HAKDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

A.  Ek  Sawjrer,  for  appellant. 
Eugene  Bartlett,  for  respondent. 

OREEN,  J.  The  court  at  special  term  was  justified  in  granting  tlie 
order  for  a  new  trial,  as  notice  therefor  had  been  given  before  the 
expiration  of  the  time  within  which  an  appeal  could  have  been  taken 
from  the  judgment  in  accoi-dance  with  the  provision  of  section  1002 
of  the  Code  of  Civil  Procedure.  The  section  last  quoted  must  be  con- 
strued as  providing  that  the  "notice  therefor"  (i.  e.  a  new  trial)  is  given 
when  a  stay  of  proceedings  is  obtained  iae  the  purpose  of  making  a 
case  and  exceptions  preparatory  to  making  a  motion  for  a  new  trial ; 
and  the  making  of  a  case  and  exceptions  by  the  plaintiff,  and  the  serv- 
ice of  the  same,  and  the  preparing  and  serving  of  amendments  thereto, 
for  the  purpose  of  making  a  motion  for  a  new  trial  upon  the  case  and 
exceptions,  constitute  a  "notice  therefor,"  within  the  provisions  of  the 
section  last  quoted,  and  after  such  notice  has  been  given  the  entry  of 
judgment  does  not  prejudice  a  subsequent  motion  for  a  new  trial. 
Code  CSv.  Proc.  §  1005.  There  was  no  necessity,  therefore,  for  the 
court  to  set  aside  the  notice  of  entry  of  judgment  in  this  case,  for  the 
reason  that  the  defendant  was  duly  notified  of  the  plaintiffs  intention 
to  move  for  a  new  trial  herein  upon  case  and  exceptions,  which  was 
afterwards  done.  The  motion  was  made,  therefore,  within  the  time 
allowed  by  the  Code  of  Civil  Procedure,  and  the  order  made  thereon 
should  be  afQnned,  on  authority  of  McNally  v.  Insurance  Ca,  137  N.  Y. 
389,  33  N.  E.  475,  and  Paltrovitch  v.  Insurance  Co.,  143  N.  Y.  73,  37 
N.  E.  639,  with  costs. 

Order  affirmed,  with  costs.     All  concur. 


(lit  App.  DlY.  2S9.) 

JAMBS  7.  HORN  et  al. 

(Snpieme  Court,  Appellate  DlTlsIon,  First  Department.    June  26,  1887.) 

1.  Rbferbkoe — CoKriRxnie  Rbport. 

At  tbe  expiration  of  elgbt  days  after  notice  of  the  filing  of  the  report  of 
a  referee,  upon  a  reference  other  than  for  the  trial  of  Issues,  the  prevailing 
party,  upon  proof,  by  affidavit,  of  the  filing  of  the  report  and  giving  of  no- 
tice, and,  by  the  certificate  of  the  clerk  that  no  exceptions  have  been  filed, 
to  entitled,  as  of  right,  to  an  order  confirming  the  report 

&  Sake. 

A  motion  to  confirm  the  report  of  a  referee,  upon  a  reference  otber 
tlian  for  the  trial  of  Issues,  Is  required  only  if  exceptions  to  the  report  are 
filed;  and  such  a  motion,  made  before  the  filing  of  exceptions.  Is  premature, 
and  sbonld  be  draled. 

Appeal  from  judgment  on  report  of  referee. 
Action  by  Maiy  C.  James  against  .Tames  T.  Horn  and  others.    From 
an  order  confirming  report  of  a  referee,  plaintiff  appeals.     Reversed. 
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Argued  befoie  VAU  BRUNT.  P.  J.,  and  RUMSEY,  WILLLVMS^ 
ENGEAHAM,  and  PARKER,  JJ. 

Marvin  R.  Smith,  for  appellant. 

Robert  J.  Mahon  and  Joseph  M.  Williams,  for  respondents. 

RUMSEY,  J.  The  plaintiff  had  procured  an  injunction  in  the 
action  on  giving  the  usual  bond,  and  afterwards  she  desired  to  discon- 
tinue the  action,  and  made  an  application  to  the  court  for  that  pur- 
pose; whereupon  it  was  ordered  that  the  damages  of  the  defendants 
by  reason  of  the  preliminaiy  injunction  should  be  ascertained  by  a 
reference,  and  that  upon  the  coming  in  and  confirmation  of  the  report 
of  the  referee,  and  the  payment  of  the  damages,  the  plaintiff  might 
discontinue  the  action.  The  referee  appointed  pursuant  to  this  order 
made  his  report,  assessing  the  damages,  which  was  filed  by  the  de- 
fendants on  the  28th  day  of  December,  1896.  On  the  same  day  there 
was  served  upon  the  plaintiff's  attorney  a  notice  of  filing  of  the  report, 
and  of  a  motiwi  to  confirm  it,  to  be  made  at  the  special  term  on  the 
7th  day  of  January,  1897.  On  the  return  day  of  the  motion,  the 
plaintiff  appeared  and  read  an  aflBdavit  objecting  to  the  consideration 
of  the  motion  for  the  reason  that  eight  days'  notice  of  the  filing  of  the 
report  had  not  been  aei-ved  upon  him  before  the  notice  of  motion,  and 
that  no  notice  of  filing  had  been  received  until  the  notice  of  motion 
was  served.  In  spite  of  the  objection,  the  report  was  confirmed;  and 
from  the  order  confirming  it  the  plaintiff  takes  this  appeal. 

The  practice  in  the  case  is  governed  by  the  provisions  of  General 
Rule  30,  which  are,  substantially,  that,  in  references  other  than  for 
the  trial  of  the  issues  of  an  action,  the  report  of  the  referee  shall  be 
filed,  and  shall  become  absolute,  and  stand  as  in  all  things  confirmed, 
unless  exceptions  thereto  are  filed  and  served  within  eight  days  aftei* 
service  of  notice  of  the  filing  of  the  same.  Thus  far  this  rule  is  very 
plain.  The  proper  practice  under  it  is  that  the  party  receiving  the 
report  shall  cause  it  to  be  filed,  and  shall  give  notice  of  the  filing  to  the 
adverse  party.  No  copy  of  the  report  need  be  served.  The  adverse 
party  has  eight  days  after  the  service  of  notice  of  the  filing  within 
which  to  file  exceptions.  If  those  exceptions  are  not  filed  and  served 
within  that  time,  the  report  becomes  absolute  (Catlln  v.  Catlin,  3  Hun. 
378);  and  the  party  in  whose  favor  the  report  is  made,  and  who  causes 
it  to  be  filed,  upon  presenting  to  the  court  proof  by  affidavit  that  the 
report  was  filed,  and  that  notice  of  the  filing  was  served  upon  the 
opposing  party  more  than  eight  days  before,  accompanied  with  a  cer- 
tificate of  the  clerk,  made  after  the  expiration  of  the  time  to  serve  ex- 
ceptions, that  no  exceptions  have  been  served,  is  entitled,  as  of  right, 
to  an  order  confirming  the  report.  No  motion  is  necessary  to  conflrin 
the  report  in  such  a  case.  But,  if  exceptions  are  filed,  the  rule  pro- 
vides what  the  practice  shall  be.  If  exceptions  are  served  within 
eight  days,  the  exceptions  may  be  brought  to  a  hearing  at  any  special 
term  thereafter,  upon  notice  of  any  party  interested  therein.  The 
notice  of  motion  is  only  required  after  the  exceptions  are  filed,  and 
the  exceptions  are  to  be  brought  to  a  hearing.  Consequently,  a  mo- 
tion to  bring  on  the  hearing  is  premature  until  the  exceptions  have 
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been  filed;  and,  by  express  proTision  of  the  rule,  it  may  be  brought  on 
to  a  hearing  at  any  special  term  thereafter, — ^L  e.  after  the  filing  of 
the  exceptions.  The  result  is  that  the  notice  of  motion  in  this  case 
was  premature,  and  the  motion  should  have  been  denied.  ' 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  f  10  costs.     All  concur. 


il\)  App.  Div.  266.) 

lo  re  DE  HAAS*  WILL, 

(Supreme  Court,  Appellate  Division,  Fii-st  Department.    June  26,  1897.) 

"WiLM— Evidence  ok  Exbcution. 

Upon  the  trial  of  the  question  as  to  the  execution  of  a  will,  one  of  the 
subscribing  witnesses  testified  that,  when  he  sl^ed,  the  last  page  of  the 
will  was  spread  out  before  him;  that  he  thought  It  was  signed,  basing 
this  on  memory,  and  not  merely  on  his  belief  as  to  what  be  would  have 
done;  and  that  the  testator  declared  the  Instrument  to  be  his  will,  and 
asked  lilm  and  the  other  witnesses  to  sign  It.  Held  .<iufflcient  to  warrant 
the  jurj-  In  finding  that  when  the  witness  subscribed  the  will  It  had  been 
signed  b/  the  testator,  that  be  saw  the  signatui-e,  and  that  tb«  paper  was 
declared  by  the  testator  to  be  bis  will  when  In  that  condition. 

Appeal  from  surrogate  court,  New  York  county. 

Alice  Preble  Tucker  De  Haas,  appeals  from  a  judgment  entered 
tipon  a  verdict  admitting  to  probate  the  will  of  Maurits  P.  H.  De 
Haas.    Af^rmed. 

Argued  before  VAN  BRUNT,  P.  J,,  and  RUMSEY,  WILLIAMS, 
INGBAHAM,  and  PARKER,  JJ. 

E.  L.  Heydecker,  for  appellant. 
Jacob  S.  Van  Wyck,  for  respondents. 

RUMSEY,  J.  When  this  case  was  before  the  court  upon  the  pre- 
vious appeal  from  the  decree  of  the  surrogate,  it  was  held  that  there 
was  not  sufBcloit  evideace  that  the  signature  of  the  testator  had 
been  seen  or  identified,  so  that  it  could  be  said  that  the  will  was 
properly  executed  as  required  by  the  statute.  In  accordance  with 
that  holding,  the  decree  of  the  surrogate  was  reversed  (41  N.  Y. 
8app.  696),  and  the  case  was  sent  to  a  jury  for  trial.  That  trial 
having  been  had,  the  proceediugs  are  again  before  us  for  a  review. 

The  evidence  adduced  upon  the  trial  before  the  jury  changed  ma- 
terially the  condition  of  affairs  as  they  formerly  appeared.  There 
were  three  witnesses  to  the  will.  One  of  them,  Mr.  Hubbard,  had 
died  before  the  testator.  No  evidence  was  given  upon  the  trial  be- 
fore the  surrogate  as  to  his  signature  to  the  will.  Upon  this  trial, 
however,  the  necessary  proof  was  made,  pursuant  to  section  2620  of 
the  Code  of  Civil  Procedure,  of  the  signature  of  the  subscribing  wit- 
ness and  of  the  testator,  and  of  such  other  circumstances  as  would 
be  sufficient  to  prove  the  will  upon  the  trial  of  an  action,  and  that 
testimony,  taken  in  connection  with  the  testimony  of  the  witness 
•Guy,  fully  establishes  all  the  facts  required  by  the  statute  to  prove 
the'  due  execution  of  the  will.  In  addition,  the  testimony  of  the 
witness  Skinner  was  substantially  changed  from  what  it  had  been 
<m  the  trial  before  the  sun-ogate.     Upon  that  trial  it  was  not  made 
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to  appear  with  suiBcient  clearness  that  Mr.  Skinner  actually  saw  the 
signature  of  the  testator  at  the  time  he  witnessed  the  will,  but  that 
fact  was  left  in  so  much  doubt  that  the  court  did  not  feel  justi- 
fied in  saying  that  it  constituted  sufficient  proof  of  a  proper  exe- 
cution of  the  will.  Upon  this  trial,  however,  while  Mr.  Skimiei" 
does  not  swear  with  great  positiveness,  yet  he  does  swear  that  the 
last  page  was  spread  out  before  him;  that  he  thinks  it  was  signed; 
and  that  the  testator  declared  it  to  be  his  will,  and  asked  him  and 
the  other  witnesses  to  sign  it.  When  he  was  asked  whether  his 
reason  for  saying  that  the  signature  was  there  must  have  been 
chiefly  the  idea  that  he  would  not  have  taken  part  in  the  improper 
execution  of  a  will,  rather  than  on  distinct  recollection  as  to  what 
he  did  at  the  time,  he  said  he  should  say  from  memory  that  tin- 
name  was  there.  While  this  evidence,  taken  with  all  the  other 
evidence  given  by  Mr.  Skinner,  and  all  the  other  circumstances  of 
the  case,  was  not  that  of  a  man  who  was  absolutely  certain  of  the 
fact,  yet  it  was  sufficient  to  warrant  the  jury  in  finding  as  to  him 
that  at  the  time  he  subscribed  as  a  witness  to  the  will  at  the  re- 
quest of  the  testator  it  had  been  signed,  that  he  saw  thfe  signature, 
and  that  it  was  declared  by  the  testator  to  be  his  will  when  it  was 
in  that  condition.  For  these  reasons  we  think  the  verdict  of  tht- 
jury  was  founded  upon  sufficient  testimony,  and  that  the  judgmeor 
must  be  affirmed,  with  costs.  We  do  not  consider  the  questions 
jaised  as  to  the  c<HM!tructi(m  of  the  will.    All  concur. 


(18  App.  DIv.  301.) 

In   re   VAN    HOUTEN-S   ESTATE. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  15.  1897.) 

1.  AcootiNTma  by  Exbcotob— Pinalfty  oif  Decrek. 

A  decree,  made  npon  the  Rettlement  of  an  executor's  account,  after  setUinir 
the  principles  upon  which  he  was  to  be  debited  In  the  account,  and  making; 
a  summary  statement  of  the  account,  charging  the  executor  with  various 
sums,  provided,  further,  that,  as  he  might  be  entitled  to  colain  credits  not 
set  forth,  he  might  account  at  the  foot  of  the  decree  as  to  the  expenses  and 
payments  for  which  he  might  be  entitled  to  credit,  but  if  he  did  not  proceed 
80  to  account  within  20  days  his  account  should  be  finally  settled  as  stated 
In  the  decree.  HeZd,  that  such  decree  was  so  far  final  as  to  be  appealable 
by  the  executor. 

2.  Lboact  to  Exbcutob — Asskht — Implicatioh. 

The  assent  of  an  executor  to  a  specific  legacy  bequeathed  to  himself  may, 
when  the  occasion  permits,  be  Implied,  so  ah  to  take  such  legacy  out  of  the 
estate  nnd  vest  it  in  the  executor  as  an  individual,  but  such  consent  cannot 
be  implied  unless  and  until  it  has  been  ascertained  that  the  legacy  will  not 
be  required  for  the  payment  of  debts. 

3.  Same— Profits  from  Legacy— Aococntinq. 

H.  by  his  will  bequeathed  specifically  to  his  brother  the  personal  property 
used  hi  a  livery  stable  business  conducted  by  H.,  together  with  the  good 
will  of  such  business,  and  also  appointed  his  brother  executor.  The  executor 
took  possession  of  the  livery  stable  business  and  conducted  It,  not  as  execu- 
tor, but  as  his  own.  Upon  an  accounting  It  appeared  that  the  personal 
property  left  by  the  testator  was  insufficient  to  pay  ills  debts.  Held  that, 
though  under  the  circumstances  the  specific  legacy  could  not  be  deemed  to 
have  been  separated  from  the  nssprs  of  the  estate,  yet  in  view  of  the  liequest 
of  the  lively  stable  property  to  the  exifutor  he  would  not  be  deemed  to  have 
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conducted  the  bnslness  In  behalf  of  the  estate,  and  would  be  charged  only 
■with  the  value  of  the  property  as  appraised  and  of  the  good  will  of  the  busi- 
ness, though  the  latter  had  not  been  inrentorled,  bat  would  not  be  charged 
with  the  profits  of  the  business  conducted  by  him. 

Appeal  from  sarrogate's  court,  Rockland  county. 

Judicial  accounting  of  Erastus  Van  Houten,  executor  of  the  will 
of  Edward  G.  Van  Houten,  deceased.  From  the  decree  rendered 
(42  N.  Y.  Supp.  1115),  the  executor  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  ODLLEN,  BAETIETT, 
HATCH,  and  BRADLEY,  JJ. 

Gkirrett  Z.  Snider,  for  appellant. 

John  M.  Ferry,  for  certain  respondent  creditors. 

BRADLEY,  J.  This  proceeding  was  instituted  by  the  petition 
of  the  appellant  for  his  accounting  as  executor,  etc.,  of  Edward  G. 
Van  Houten,  deceased,  who  died  in  April,  1894.  He  had  for  some 
years  been  engaged  in  the  livery  business  at  Nyack,  N.  Y.,  which 
business  was  conducted  for  him  by  his  brother,  Erastus.  By  his 
will  the  testator  devised  certain  premises  to  his  wife,  Anna  L.,  and 
his  daughter,  Delia,  Van  Houten,  and  gave  to  his  brother,  Erastus, 
"all  horses,  carriages,  robes,  harness,  and  all  personal  property  used 
in  and  in  connection  with  the  said  livery  stable,  and  the  business 
therein  conducted,  and  the  good  will  of  the  said  business,"  and  di- 
rected that  the  remainder  of  his  estate  be  used,  first,  in  payment 
of  his  debts,  and  that  if  it  should  be  exhausted  the  legacy  given  to 
his  brother,  Erastus,  "next  be  liable  for  such  debts  remaining  un- 
paid." He  nominated  his  brother,  Erastus,  his  wife,  Anna  L.,  and 
his  daughter,  Delia,  Van  Houten  to  be  executors  of  his  will,  and 
gave  them  power  to  sell  his  real  estate.  Letters  testamentary  were 
iasaed  to  them  in  April,  1894.  The  personal  estate  of  the  testator 
was  appraised  at  16,621.03,  of  which  the  sum  of  f3,202.94  constituted 
the  appraised  value  of  the  horses,  carriages,  and  stock  in  the  livery 
stable.  After  the  death  of  the  testator  the  appellant  took  posses- 
sion of  the  livery  property  and  carried  on  the  business  with  it.  The 
gross  receipts  of  the  business  from  April  19,  1894,  to  April  1,  1896, 
amotmted  to  f23,039.  By  the  decree  in  question  the  appellant  was 
charged: 

With  the  amonnt  of  the  inventory f  6,621  08 

With  earn  Increase  and  rents  collected 223  00 

And  with  gross  receipts  of  the  livery  stable  business  conducted  since 
the  death  of  the  testator 23,039  00 

1129,883  08 

And  credited: 

with  amount  of  Ptirdy  mortgage f   286  53 

With   funeral   expenses ,.        180  75 

With  taxes,  interest,  Insurance,  and  repairs 2,465  63       2,882  91 

Balance ?27,000  T2 

The  decree  is  so  far  interlocutory  as  to  declare  to  the  effect  that, 
it  "appearing  that  the  said  executor  may  possibly  have  incurred 
expenses  in  the  administration  of  the  estate  for  which  he  may  be 
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entitled  to  a  credit,  which  expenses  are  not  set  forth  at  targe  or 
claimed  in  his  account,  and  that  a  portion  of  certain  debts  of  the 
estate  have  been  paid  by  him,  a  credit  for  which  at  the  sum  claimed 
by  him  in  his  account  has  been  hereby  disallowed,"  it  is  ordered  and 
decreed  that  he  "have  leave  to  account  at  the  foot  of  this  decree  for 
all  such  expenses  incurred  by  him,  and  that  he  receive  a  credit  upon 
this  accounting  for  so  much  thereof  as  may  be  legally  allowable,  and 
for  so  much  of  the  credits  hereby  disallowed  as  shall  appear  to  be 
the  amount  of  the  dividend  which  the  said  creditors  would  have  re- 
ceived had  they  been  paid  proportionately  with  thf  other  creditorB 
herein,"  and  that,  unless  he  shall  within  20  days  proceed  ''to  insti- 
tute such  proceedings  upon  the  foot  of  this  decree  as  are  herdn  pro- 
vided for,  his  said  accounts  shall  be  finally  judicially  settled  and 
allowed  as  stated  in  the  summary  statement  included  herein."  It 
is  with  some  force  urged  on  the  part  of  the  respondents  that  this 
determination  of  the  surrogate  is  neither  a  decree  nor  an  order  within 
the  statutory  meaning  of  those  terms  (Code  Civ.  Proc.  §§  2550,  2566), 
and  therefore  is  not  appealable  (Id.  §  2570).  It  is  true  that  in  re- 
spect to  the  summary  statement  of  the  account  of  the  executor  it 
is  provisional,  and  that  when  made  final  it  may  be  that  all  the  ques- 
tions now  raised,  as  well  as  those  which  may  be  added,  can  be  c<m- 
sidered  on  appeal  taken  from  it.  But  the  principles  upon  which 
the  executor  is  debited  in  the  account  are  determined,  and  the  only 
thing  left  and  optional  for  him  to  do  is  to  take  proceeifings  to  modify 
the  balance,  if  he  can,  in  the  manner  provided.  Until  and  unless 
that  is  done  the  decree  represents  the  account  as  settled.  In  that 
sense  the  determination  was  final,  and  the  decree  of  the  surrogate's 
court,  and  for  the  purposes  of  this  review  it  is  so  treated. 

The  leading  question  is  whether  or  not  the  executor  was  charge- 
able with  the  proceeds  or  profits  of  the  livery  business  ccmducted 
by  him  after  the  death  of  the  testator.  He  clearly  was  so  chargeable 
if  he  carried  on  the  business  as  executor  of  the  will,  and  such  will 
be  deemed  his  relation  to  the  business  for  the  purposes  of  accounting 
for  the  profits  unless  it  may  be  treated  otherwise  by  reason  of  the 
bequest  of  that  livery  property  to  him.  The  principle  is  funda- 
mental that  a  trustee  cannot  be  permitted  to  realize  profit  for  him- 
self from  the  appropriation  or  use  of  trust  property  or  funds.  The 
deceased  could  not  make  testamentary  disposition  at  anv  of  his  prop- 
erty to  the  prejudice  of  his  creditors,  nor  could  the  executor,  by 
the  bequest  to  him  of  the  livery  property,  deny  to  the  creditors  the 
right  to  the  full  benefit  of  it  as  the  assets  of  the  estate  of  the  de- 
«»dent.  The  legacy  bequeathed  to  him  was  a  specific  legacy.  At* 
a  general  rule  such  a  legacy  vests  on  the  death  of  the  testatw,  and 
the  legatre  from  that  time  is  entitled  to  the  income  and  profits  of 
the  legacy.  3  Pom,  Eq.  Jur.  §  1130;  Kirby  v.  Potter,  4  Ves.  748: 
Barrington  v.  Tristam,  6  Ves.  345.  The  title,  however,  of  the  leg- 
atee, is  inchoate  until  assent  to  the  legacy  is  given  by  the  executoi-. 
and  when  such  assent  is  given  it  is  separated  from  the  assets  of 
the  estate,  and  ceases  to  be  part  of  them,  and  the  inchoate  title  of 
the  legatee  is  perfected.  2  Williams,  ExVs.  1242;  2  Woerner. 
Adm'n,  §  453;    Hudson  v.  Reeve,  1  Bflrb.  SJ).     But,  although  the 
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legacy  yerts  aa  of  the  time  of  the  death  of  the  testator,  the  assent 
of  the  execativ  is  necessary  to  enable  the  legatee  to  obtain  it  at  law. 
Doe  T.  Guy,  3  East,  120;  Andrews  v.  Hunneman,  6  Pick.  126;  Hud- 
son V.  Reeve,  supra;  Howard  v.  Heinerschit,  16  Hun,  177;  Deposit 
Co.  T.  Pric^  87  N.  Y.  542.  Such  assent,  however,  cannot  properly 
be  g^ven  to  the  prejudice  of  the  creditors;  and,  if  given,  and  there 
is  a  deflcien<7  in  assets  to  pay  the  debts  rf  the  decedent,  the  legatee 
not  only  can  be  required  to  refund,  but  the  executor  by  whose  assent 
the  legatee  has  taken  the  legacy  may  be  required  to  account  toe  it, 
with  interest  on  its  value.  Spode  v.  Smith,  3  Buss.  511.  Although 
an  executor  cannot  by  sale  vest  title  in  himself  as  an  individual, 
yet,  when  the  person  who  is  the  executor  is  himself  the  legatee  of 
a  specific  legacy,  his  assent  as  executor  may  be  available  in  his  be- 
half, and  may  be  implied  when  occasion  permits.  2  Woeraer,  Adm'n, 
§  453;  C?hester  v.  Greer,  5  Humph.  26.  But,  as  a  specific  legacy 
remaining  as  part  of  the  estate,  or  not  separated  from  it  by  assent, 
will  abate  pro  rata  or  wholly  on  deficiency  of  assets,  it  is  contem- 
plated that  the  executor  will  not  give  his  assait  that  the  legatee 
of  a  spedflc  legacy  take  it  unless  and  until  he  has  ascertained  that 
there  is  no  occasion  to  retain  it  for  the  payment  of  debts.  Arm- 
strong's Appeal,  63  Pa.  St  812. 

In  the  present  case  the  situation  was  not  such  as  to  justify  the 
surrender  by  the  r^resentative  to  the  individual  of  the  tldngs  which 
constituted  the  specific  legacy,  which  may  be  deemed  abated,  and 
therefore  is  subject  to  the  jurisdiction  of  the  surrogate's  court.  The 
legatee,  nevertheless,  having  taken  possession  of  such  property,  pro- 
ceeded to  carry  on  the  livery  business  with  it.  This  the  executew  as 
such  could  not  lawfully  do,  although,  if  he  did,  without  apy  other 
right  or  relation  to  such  property,  use  it  in  conducting  the  business, 
the  results,  with  a  view  to  the  profits  only,  would  be  recognized. 
It  seems  to  me  that,  aa  bearing  upon  the  question  here,  of  the  ac- 
counting, the  bequest  to  the  person  who  is  the  executor  is  entitled 
to  some  significance  and  consideration,  consistently,  however,  only 
with  the  rights  of  the  creditors  of  the  testator.  Their  rights  were 
to  have  the  property  he  left — ^the  proceeds  or  value  of  it — devoted 
to  the  payment  of  the  debts.  The  appraisement  duly  made  is  prima 
facie  the  value  of  the  property  included  in  the  inventory  thereupon 
made,  but  not  conclusive  in  that  respect.  Forbes  v.  Halsey,  26  N. 
Y.  53,  60.  It  is  open  to  inquiry,  and  to  proof  that  there  were  assets 
not  included  in  the  inventory  and  appraisal,  and  that  those  which 
were  included,  or  some  of  them,  had  a  greater  value,  or  had  been 
sold  for  more  than  their  appraised  value.  The  good  will  of  the 
livery  business  was  an  asset  which  went  to  the  executor,  and  is 
not  included  in  the  inventory.  In  re  Randell's  Estate  (Surr.)  8  N. 
Y.  Snpp.  652.  The  business  connected  with  the  livery  property 
bequeathed  to  the  brother  does  not  seem  to  have  been  treated  by 
him  as  that  of  the  executor  as  such,  nor  was  the  property  treated 
by  him  as  that  of  the  estate.  He,  as  occasioi\  and  convenience  sug- 
gested, traded  some  of  it  for  other  property.  He  kept  no  accoimt 
of  the  business  as  executor,  and  he  says  that  he  deoned  himself  as 
the  owner  debited  with  the  appraised  value  of  the  livery  property. 
48N.Y.8.— 13 
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This  tends  to  characterize  the  relation  which  he  sought  to  give  to 
that  business.  While,  as  against  the  creditors,  the  specific  leg&cy 
may  be  deemed  wholly  abated,  he,  in  view  rf  the  bequest  to  him,  may 
not  be  deemed  to  have  conducted  the  business  in  behalf  of  the  es- 
tate and,  therefore,  did  not  become  chargeable  with  the  profits  of 
that  business.  He  must,  however,  account  for  the  property,  or  the 
value  of  it,  including  the  good  will  of  the  business  and  interest  upou 
the  amount,  and  for  the  rent  of  the  premises  occupied  for  such  busi- 
ness. In  re  Mullon,  74  Hun,  358,  26  N.  Y.  Supp.  683;  Id.,  145  N.  Y. 
98,  39  N.  E.  821. 

Assuming,  as  by  reason  of  the  abatanent  of  the  legacy  we  do, 
that  the  livery  stable  property,  as  to  the  creditors  of  the  testator, 
may  be  treated  as  part  of  the  assets  of  the  estate  <rf  the  decedent, 
the  omission  to  reflle  the  Cunningham  and  Depew  chattel  mortgages 
as  provided  by  the  statute  rendered  the  lien  of  them  ineffectual  as 
against  such  creditors.  Karst  v.  Gane,  136  N.  Y.  316,  82  N.  E. 
1073;  Stephens  v.  Perrine,  143  N.  Y.  476,  89  N.  E.  11.  In  the  view 
taken  of  the  case  it  is  unnecessary  to  consider  any  other  question, 
as  none  other  presented  on  this  review  may  necessarily  arise  upon 
another  accounting. 

If  these  views  are  correct,  the  decree  should  be  reversed,  a  new 
accounting  be  had  in  the  surrogate's  court,  and  for  such  purpose 
the  proceeding  remitted  to  that  court  to  proceed  therein.    All  eaaear. 


(18  .\pp.  Dir.  500.) 

SAYIiES  V.  WHITE  et  aL 

(Suprcjne  Court,  Appellate  Division.  Fourth  Department    Jane  12,  1807.) 

1.  Action— MisjoiKDER. 

In  an  action  by  a  stockholder  of  a  national  bank,  In  betialf  of  himself  and 
otlier  stockholders,  against  the  bank.  Its  receiver  and  directors,  the  c(»n- 
plaint  alleged  that  the  bank  was  insolvent,  and  defendant  S.  was  appointed 
receiver;  that,  from  1889  to  the  closing  of  the  bank,  defendant  directors  had 
been  directors  at  different  periods,  some  at  one  time,  and  some  at  another; 
that,  during  the  whole  of  said  time,  one  B.  was  cashier,  and  embezzled  ila 
funds,  wrecking  the  concern;  that  plaintUf  suffered  damage  through  the 
negligence  of  said  directors.  It  demanded  judgment  that  the  directors  be 
held  liable,  that  an  account  be  teken  of  the  damages  suffered,  and  for  Judg- 
ment against  the  defendants  for  the  respective  amounts  such  accounting 
showed.  Held,  that  the  causes  of  action  against  the  several  directors,  arising 
at  different  times,  were  improperly  united. 

2.  Bahks  and  Bankisg— Neqi.igknck  of  Directors— Complaiht. 

Such  complaint  stated  facts  constituting  a  cause  of  action. 
&  Equity — Jubisdiction. 

E^qulty  lias  jurisdiction  of  a  suit  by  a  stockholder  of  a  national  bank,  In 
behalf  of  himself  and  other  stockholders,  against  the  bank.  Its  receiver  and 
directors,  to  recover  of  the  latter  damages  to  the  stock  of  plaintiff  and  other 
uniting  shareholders,  caused  by  their  negligence. 

Appeal  from  trial  term,  Oneida  county. 

Action  by  Joseph  I.  Sayles  against  Frank  White  and  others.  Prom 
an  interlocutory  judgment  entered  in  the  county  clerk's  ofiBce  over- 
ruling a  demurrer  to  the  complaint,  defendants  appeal.     Reversed. 

The  plaintiff  was  a  stockholder  of  the  Central  National  Bank  of  Rome.    The 
defendants  are  the  bank,  the  receiver  of  the  bank,  and  persons  who  had  been 
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directors  of  the  same,  and  an  executrix  of  the  last  win  and  testament  of  a 
deceased  director.  The  complaint  alleges  in  substance  that  the  plaintiff,  in  his 
own  behalf  and  in  behalf  of  such  other  stockholders  who  should  unite  with  him, 
brings  the  action  because  the  receiver  of  the  bank  had  refused  to  bring  the  ac- 
tion, and  also  because  his  relationship  with  tlie  subject-matter  of  the  action 
and  to  the  other  defendants  made  it  improper  for  the  receiver  to  bring  the  ac- 
tion; that  the  National  Bank  of  Rome  Is  a  corporation  and  bank  association, 
which  was  organized  in  1865,  under  the  national  banking  act,  transacting  lti> 
business  at  Kome,  N.  Y.,  from  that  time  until  on  or  about  the  24th  day  of 
December,  18d4,  when  it  became  insolvent,  and  the  defendant  Stevens  was 
thereupon  appointed  receiver  thereof;  tliat,  from  1889  down  to  the  closing 
of  the  bank,  the  defendant  directors  had  been  directors  of  the  bank  at  different 
periods,  some  at  one  time,  and  some  at  another;  that  during  the  whole  of  said 
time  one  Bielby  was  cashier  of  the  bank;  and  that  he  engaged  in  stock  specu- 
lations with  other  employes  of  the  bank,  and  with  Stevens;  and  that  he  mis- 
appropriated the  moneys  of  the  bank,  and,  by  criminal  and  Improper  prac- 
tices, substantially  wrecked  the  concern,  and  caused  the  bank  to  lose  and  be 
damaged  more  than  $240,000,  and  the  plaintiff  suffered  damage  on  bis  stock 
in  the  sum  of  over  $6,000;  and  that  the  said  directors  had  suffered  and  per- 
mitted the  same,  and  knew,  or  should  have  known  wlt^  proper  care  and  dili- 
gence, of  the  transactions  aforesaid;  and  Judgment  was  demanded  that  tbe 
defendant  directors  and  the  executrix  of  the  deceased  director  be  held  responsi- 
ve to  the  plaintiff  for  the  losses  resulting  to  him  as  such  shareholder  of  stock 
from  tbe  directors'  negligence  and  misconduct;  that  an  account  be  taken  of  such 
damages  suffered  by  the  plaintiff  and  by  other  shareholders  who  might  johi  In 
the  action;  and  that  the  several  plaintiffs  have  Judgment  against  the  defendants 
for  the  respective  amounts  in  which,  upon  such  accounting,  it  should  appear 
they  had  resi)ectlvely  suffered  damages,  and  for  other  relief.  The  defendants 
demurred  to  the  complaint,  upon  the  grounds:  First,  that  the  court  had  not  Ju- 
risdiction of  the  subject  of  the  action;  second,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  third,  that  causes  of  action 
have  been  Improperly  united  In  said  complaint,  in  that  causes  of  action  against 
some  of  the  defendiuits  are  Joined  with  various  and  separate  causes  of  action 
agalnat  others  of  the  defendants,— the  general  basis  of  this  ground  of  demurrer 
bdng  that  all  of  said  defendant  directors  were  not  such  at  the  same  time,  and 
tlmt  it  is  improper  to  seek  to  recover  In  one  action  relief  for  acts  to  which  all  of 
the  defendants  were  not  parties. 

Ai^ued  before  HABDIN,  P.  J.,  and  POLLETT,  ADAMS,  GREEN, 
aod  WABD,  JJ. 

Thomas  S.  Jones  and  J.  S.  Baker,  for  appellants. 
D.  F.  Searle,  for  respondent. 

WABD,  J.  The  trial  court  was  clearly  right  in  overruling  the  first 
two  grounds  of  demurrer,  viz.  that  the  court  had  not  jurisdiction  of  the 
subject  of  the  action,  and  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

A  serious  question  arises,  however,  upon  the  third  ground  of  de- 
murrer. The>case  of  Brincko-hoff  v.  Bostwick,  reported  first  in  88 
N.  Y.  52,  again  in  99  N.  Y.  185,  1  N.  E.  663,  and  lastly  in  105  N.  Y. 
567,  12  TS.  E.  58,  where  various  phases  of  the  case  came  before  the 
court  of  appeals,  is  probably  the  case  that  guided  the  plaintiff  in  bring- 
ing this  action.  Brinckerhoflf  was  the  holder  of  16  shares  of  the 
capital  stock  of  the  National  Bank  of  Fishkill.  The  defendants  were 
the  directors  of  that  bank.  The  bank  had  become  insolvent,  and 
Bostwick  had  been  appointed  its  receiver.  The  complaint  charged, 
as  in  the  case  at  bar,  that  the  directors  had  permitted,  by  their  negli- 
gence, the  waste  and  destruction  of  the  assets  of  the  bank,  and 
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yarions  acts  of  neglect  and  misconduct  in  which  the  defendant  Bost- 
wick  had  participated,  and  that  the  plainSfl  had  sustained  damage 
to  his  stock  as  a  result,  and  demanded  judgment  that  the  damages  be 
ascertained  which  the  bank  and  its  stockholders  had  snfitained.  to  be 
paid  by  the  defendant  directors;  that  the  receiver  had  neglected  and 
refused  to  bring  the  action,  and  the  plaintiff  brought  the  same  as  a 
stockholder.  In  the  Brinckerhoff  Case,  however,  there  wais  no  change 
of  directors  during  the  entire  period  covering  the  alleged  negligence 
And  wrongful  acts.  The  defendants  in  that  case  demurred  to  the 
complaint,  on  the  ground  of  want  of  jurisdiction,  improper  joinder 
of  parties,  want  of  legal  capacity  to  sue,  and  failure  to  show  a  cause  of 
action.  The  demurrer  was  overmled,  and  the  court  of  appeals  held 
that  the  complaint  set  forth  a  cause  of  action  against  the  directors, 
and  that: 

"The  directors  of  a  corporation  who  willfully  abuse  their  trust  or  misapply 
the  funds  of  the  comp&ny  by  which  a  loss  is  sustained  are  personally  liable  as 
trustees  to  make  good  that  loss,  and  they  are  also  liable  If  they  suffer  the  cor- 
porate funds  to  be  lost  or  wasted  by  gross  negligence  and  Inattention  to  the 
duties  of  their  trust."    Brinckerhoff  v.  Bostwiclt,  88  N.  Y.  61. 

When  the  case  was  again  in  the  court  of  appeals  (99  N.  T.  185,  1 
N.  E.  663),  the  question  was  considered  whether  the  provision  of  Code 
Civ.  Proc.  §  394  (limiting  to  three  years  the  time  for  bringing  an  ac- 
tion against  a  director  or  stockholder  of  a  moneyed  corporation  **to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability  creat- 
ed by  law")  applied  to  certain  defendants  in  that  action.  It  was  held 
that  it  did  not,  and  Earl,  J.,  says,  at  page  193,  99  N.  Y.,  and  page 
667,  IN.  E.: 

"We  think  the  limitation  applicable  to  this  action  is  ten  years,  that  which  la 
prescribed  by  section  888  of  the  Code.  This  is  unquestlonaUy  an  equity  ac- 
tion, and  the  plaintiffs  stand  In  the  place  of  the  receiver,  and,  if  he  had  prose- 
cuted the  action,  he  would  have  stood  In  the  place  of  the  bank,  and  had  the  same 
rights  which  It  would  have  had  if  plaintiff.  •  •  •  The  action  is  against  the 
directors,  as  trustees,  to  call  them  to  account  for  the  manner  in  which  they  dis- 
charged their  trust,  and  is  one  In  which  courts  of  equity  always  have  Juris- 
dlcilon.  'Tlie  liability  of  directors  of  corporations  for  violations  of  their  duty  or 
breaches  of  the  trust  committed  to  them,  and  the  Jurisdiction  of  courts  of  equity 
to  afford  redress  to  the  corporation,  and  in  proper  cases  to  Its  sliareholdei^ 
for  such  wrongs,  exist  independently  of  any  statute.' " 

In  O'Brien  v,  Fitzgerald,  143  N.  Y.  377,  38  N.  E.  371,  the  action 
was  brought  by  the  plaintiffs,  as  receivers  of  the  Madison  Square  Bank 
of  New  York  City,  against  the  defendant  directors  of  the  bank,  that 
had  been  elected  and  served  at  different  periods  between  April  1, 1891, 
and  August  9,  1893.  The  complaint  then  set  forth  various  acts  of 
negligence  and  misconduct  on  the  part  of  the  defendahts  as  such  di- 
rectors,' and  alleged  that,  by  reason  thereof,  the  bank,  its  creditors 
and  stockholders,  were  damaged  to  the  amount  of  $750,000,  for  which 
judgment  was  demanded  against  the  defendants,  and  each  of  them. 
The  defendant  Fitzgerald  demurred  to  the  complaint,  on  the  ground, 
among  others,  that  two  or  more  causes  of  action  were  improperly  unit- 
ed, and  Finch,  J.,  says,  at  page  380,  143  N.  Y.,  and  page  371, 38  N.  E. : 

"On  its  face  and  in  its  form,  this  is  an  action  at  law  to  recover  damages  for 
negligence.  *  •  »  There  is  no  suggestion  that  any  equitable  relief  is  essen- 
tial to  a  full  and  complete  redress,  and  no  facta  are  stated  which  indicate  a  need 
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of  Boeb  hiterventloa.  It  Is  not  avefrred  that  a  diBoovBiy  is  leqnledte  to  the  com- 
pletenesB  of  the  remedy.  *  **  *  It  is  not  alleged  that  an  accounting  Is  necea- 
saiy  to  ascertain  the  damages,  but  these  are  claimed  as  a  definite  and  fixed 
smu,  tesiiltiiiK  indirectly  from  the  negligent  acts  of  the  defendants." 

No  relief  was  demanded  except  for  a  money  judgment  The  de- 
murrer was  auBtained,  and  anbsequently  the  complaint  was  amend- 
ed under  leave  granted. 

See  O'Brien  v.  Fitzgerald,  6  App.  Div.  511,  39  N.  Y.  Supp.  707, 
where  it  was  sought  to  insert  the  necessary  allegation  in  the  com- 
plaint to  make  the  action  an  equitable  one,  within  the  intimations 
ot  the  court  of  appeals,  am<wig  which  was  a  demand  for  an  account- 
ing among  the  several  defendants  as  to  the  damage  c(Hnmitted  by 
them,  and  as  to  their  administration  and  the  trust  reposed  in  them, 
and  that  the  liability  might  be  apportioned  among  the  defendants, 
and  that,  as  to  some  of  the  matters  concerning  which  relief  was 
therein  sought,  all  the  defendants  were  accountable  to  the  plain- 
tiffs, and  as  to  some  matters  a  portion  of  the  defendants  were  alone 
liable,  and  that  full  and  adequate  relief  could  not  be  granted  to 
the  plaintiff  unless  all  the  defendants  should  be  required  to  ac- 
count in  the  action  for  their  respective  breaches  of  trust,  etc.,  and 
the  complaint  demanded  such  further  relief  as  the  court  should 
grant.  Judge  Ingraham,  speaking  for  a  majority  of  the  appellate 
division  for  the  First  department,  in  passing  upon  the  amended 
complaint,  hekt,  in  effect,  that  the  character  of  the  action  had  not 
been  changed  by  the  amendment  to  the  complaint,  but  it  still  con- 
tinued to  be  to  all  intents  and  purposes  a  legal  action;  that  the 
amended  complaint  set  forth  no  new  faots,  but  was  simply  conclu- 
sicms  of  law;  and  that  the  allegati<m  that  a  multiplicity  of  suits  will 
be  required  if  the  plaintifliB  have  to  sue  each  defendant  (which  al- 
legation also  appeared  in  the  amended  complaint),  joining  only  thosi 
who  aided  him  in  the  wrongful  acts  which  would  make  them  liable, 
does  not  bring  the  ease  within  one  of  the  class  where  the  court  will 
intervene  to  prevent  a  multiplicity  of  actions  against  rate  individ- 
ual; and  that  there  the  multiplicity  of  actions  is  against  a  multi- 
tude of  peopie,  rather  than  against  one  person,  whom  equity  will 
in  some  cases  enjoin;  and  the  learned  judge,  at  page  514,  6  App. 
Etfr.,  and  page  709,  39  N.  Y.  Supp.,  proceeds  to  say: 

"In  the  case  of  Hfgglns  v.  TeJTt,  4  App.  Dlv.  62,  38  N.  T.  Supp.  716,  we 
songlit  to  place  a  distinction  between  the  liability  of  a  tmstee  to  account  In 
equity  and  the  liability  of  a  trustee  In  an  action  at  law  upon  the  allegation 
as  to  the  relation  tliat  existed  between  the  trustee  and  the  cestui  que  trust,  or 
the  property  of  the  trust  which  had  become  lost  or  wasted,  holding  that  an  ac- 
tion tor  an  accounting  would  lie  where  It  was  alleged  that  the  relation  of  the 
tmstee  to  the  property  was  such  tliat  a  court  of  equity  could  charge  him  with 
the  amount  tliat  he  had  received,  and  compel  him  to  account  to  the  court  for 
tlie  di^MSItion  which  tiad  been  made  of  such  property.  The  fact  that  a  trustee 
bears  such  a  relation  to  tbe  property  that  he  Is  chargeable  with  it  or  Its  pro- 
ceeds wiien  called  upon  for  It  either  by  his  cestui  que  trust  or  by  the  coort 
Is  a  bads  for  ao  action  fbr  an  accounting  in  equity.  If  there  are  no  simis  of 
money  with  which  the  director  can  be  charged  upon  the  proofs  of  his  relations 
to  the  ptopacty,  he  cannot  be  called  to  account  for  any  particular  property, 
and  thus  an  action  for  an  accounting  wiH  not  lie.  'UHiere  his  liability  to  his 
cesttU  qne  trust  or  to  the  corporation  of  which  he  Is  a  director  or  tnistee  is  not 
to  account  for  spedflc  property,  but  (or  damages,  because  of  tilt  negligent 
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acts  In  the  performance  of  his  duty,  a  dlfTerent  principle  arises  bjb  to  bis  liability 
from  that  of  a  case  where,  in  consequence  of  his  relations  to  the  property  of  the 
trust,  he  Is  bound  to  show  what  disposition  of  that  property  has  been  made, 
lielng  chargeable  with  the  value  of  the  property.  Applying  the  distinction  we 
made  In  the  case  of  Higglns  v.  Tefft,  supra.  It  seems  clear  that,  from  the 
facts  alleged  In  the  complaint,  this  action  cannot  be  maintained  as  an  action 
for  an  accounting  in  equity.  It  is  clear,  however,  that  it  does  set  forth  a  com- 
plete action  at  law  against  each  of  these  directors;  but.  If  it  Is  an  action  at 
law,  it  1b  conceded  that  causes  of  action  are  Improperly  united." 

And  a  demurrer  for  the  improper  joinder  of  causee  of  action  in 
the  amended  complaint  was  sustained,  wliich  was  afiQnned  on  ap- 
peal to  the  court  of  appeals,  reported  in  150  N.  Y.  572,  44  N.  E. 
1126,  in  which  there  is  a  memorandum  of  decisicm,  as  follows: 

"Judgment  affirmed,  with  costs,  on  the  opinion  below,  and  the  questions  an- 
swered as  follows  (certified  questions):  First.  Whether  the  amended  complaint 
In  this  action  sets  forth  a  cause  of  action  in  equity.  Answer:  No.  Second. 
Whether  there  haa  been  an  improper  joinder  of  causes  of  action  in  the  amended 
complaint  herein.    Answer:    Yea." 

In  this  connection  we  may  properly  consult  Nash  t.  Signal  Co., 
90  Hun,  354,  35  N.  Y.  Supp.  940. 

While  the  case  of  O'Brien  v.  Fitzgerald  was  traveling  through  the 
First  appellate  division  and  the  court  of  appeals,  a  case  at  the  other 
end  of  the  state  was  taking  its  journey  to  the  court  of  appeals, — 
Empire  State  Sav.  Bank  v.  Beard,  81  Hun,  184,  30  N.  Y.  Supp.  756. 
That  was  an  action  by  the  Empire  State  Savings  Bank  of  Buffalo 
against  Peter  C.  L.  Beard  and  otiiers,  trustees  of  the  bank  appointed 
under  the  savings  bank  law,  whose  duties  and  responsibilities  were 
similar  to  those  of  directors  of  national  banks.  The  complaint  al- 
leged that  these  trustees  were  elected  at  different  times,  and  held 
oiBce  at  different  periods  frcnn  1878  to  1892;  that  one  Dann,  who 
was  secretary  and  treasurer,  had,  in  conjunction  with  the  bookke^- 
er  and  teller,  mismanaged  the  affairs  of  the  bank,  abstracted  there- 
from large  sums  of  money,  and  was  permitted  to  do  so  through 
the  negligence  of  the  trustees,  and  the  trustees  were  charged  with 
malfeasance  in  their  office  in  loaning  the  bank's  moneys  on  inade- 
quate securities;  and  the  complaint  alleged  that,  on  account  of  the 
difler«it  periods  erf  time  during  which  the  defendants  were  trustees 
of  the  corporation,  no  adequate  recovery  of  damages  without  a  mul- 
tiplicity of  suits  could  be  had  to  reimburse  the  losses  of  the  bank 
occasioned  by  reason  of  the  matters  charged  against  the  trustees, 
and  that  such  losses  could  only  be  properly  apportioned  by  an  ac- 
counting, and  that  the  object  of  the  action  was  to  apportion  sucli 
losses  justly  and  equitably  among  the  defendants  for  the  benefit  of 
the  depositors  and  the  creditors  of  the  bank.  The  relief  demanded 
in  the  complaint  was  that  the  plaintiff  have  judgment  against  the 
defendants  for  the  loss  of  the  moneys  so  abstracted,  and  that  the 
amount  of  the  same  be  equitably  apportioned  among  them.  The 
defendants  demurred  to  the  complaint  among  oth»  grounds,  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  causes  of  action  had  been  improperly  united.  The  special  terra 
overruled  the  demurrer,  and  this  ruling  was  sustained  by  the  gen- 
eral term  of  the  Fifth  department.    On  appeal  to  the  court  ot  ap- 
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peals,  the  jadgment  of  the  general  term  was  reversed,  without 
opinion,  on  the  authority  of  O'Brien  t.  Fitzgerald,  150  N.  Y.  572, 
44  N.  £.  1126.  This  result  it  reported  in  151  N.  Y.  639,  45  N.  £. 
1131. 

It  is  but  just  to  the  learned  trial  judge  in  the  case  at  bar  to 
state  that  bis  decision  was  made  before  the  announcement  of  the 
last  decision  cited  in  the  court  of  appeals.  Can  the  case  at  bar 
be  so  far  distinguished  from  the  O'Brien  Case  and  the  Empire  State 
Sar.  Bank  Case  as  that  we  can  sustain  the  judgment  here  appealed 
from?  Observe  that  in  the  Brinckerhofl  Case  the  action  was  by  a 
stockholder,  as  in  the  case  at  bar,  and  the  facts  in  the  two  cases 
are  quite  similar,  with  the  exception  that  in  the  Brinckerhoff  Case 
the  defendants  were  not  elected  for  or  served  at  different  periods 
daring  the  time  covered  by  the  litigation,  while  in  the  O'Brien  and 
Empire  State  Sav.  Bank  Gases  a  stockholder  did  not  bring  the  ac- 
tion. 

When  the  O'Brien  Case  was  first  in  the  court  of  appeals  (143  N. 
Y.  382,  38  N.  E.  372),  Judge  Finch  says: 

"The  case  of  Brinckerhoff  v.  Bostwlck  la  pressed  upon  our  attentl<m  as  in- 
dicating that  the  present  action  must  be  regarded  of  an  equitable  character. 
But  there  Is  a  wide  and  vital  difference  between  the  two  cases.  In  this  [the 
O'Brien  Case]  the  action  Is  by  the  corporation  against  Its  delinquent  directors; 
In  the  other  It  was  by  a  stockholder  who  could  not  sue  at  law,  but  was  com- 
pelled to  go  Into  equity  to  obtain  his  relief,  and  whose  right  of  action  was 
wholly  and  purely  of  an  equitable  character." 

And  Judge  Ingraham  makes  the  same  distinction  when  the  O'Brien 
Case  was  in  the  First  appellate  division.  If  the  fact  that  the  stock- 
holder does  bring  the  action,  and,  under  the  circumstances  of  the 
case,  is  compelled  to  bring  it,  of  itself  makes  the  action  an  equitable 
one,  we  possibly  may  say  that  it  is  an  equitable  action,  and  so  distin- 
guish it  from  the  other  cases;  but  this  view  is  embarrassed  by  the  fact 
that  the  court  of  appeals  has  made  the  rule  of  distinction  as  between 
legal  and  equitable  actions  in  such  cases  in  the  O'Brien  Case  to  depend 
upon  the  intrinsic  nature  of  the  action,  and  not  upon  the  character 
of  the  parties  institnting  it:  that  is  to  say,  the  later  view  of  the  court 
of  appeals  in  the  O'Brien  Case,  in  indorsing  the  opinioo  of  Judge 
Ingraham  that  we  have  cited,  would  seem  to  indicate  it. 

Winding  through  the  labyrinth  of  cases  we  have  cited,  what  conclu- 
sibn  are  we  to  reach  as  to  the  law  which  the  court  ot  appeals  has  laid 
down  to  govern  our  decisions  in  the  case  at  bar.  We  have  referred  to 
the  resemblance  between  this  case  and  the  Brinckerhoff  Case,  and  we 
find  that  the  facts  in  the  case  at  bar  bear  a  striking  resemblance  to 
those  of  the  case  of  the  Empire  State  Savings  Bank.  If,  in  the  case 
lagt  cited,  the  joinder  of  (;auses  of  action  against  the  several  directors 
could  not  be  maintained,  it  is  difficult  to  see  how  such  joinder  can  be 
maintained  in  the  case  at  bar.  If  we  understand  the  effect  of  adopt- 
ing the  appellate  division's  opinion  in  the  O'Brien  Case,  it  is  this: 
T^it,  where  an  action  is  brought  against  persons  occupying  a  fiduci- 
ary or  trust  relation  to  property  whereby  they  may  be  compelled  to 
account  for  such  property,  a  proceeding  to  compel  them  to  account  is 
strictly  an  equitable  action;  and,  in  determining  the  sufficiency  or  cor- 
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rectness  of  pleadings  in  such  an  action,  reference  is  to  be  had  to  the 
more  liberal  rale  as  to  the  joinder  of  causes  of  action  and  of  defendants 
.that  prevails  in  equity  actions;  but  in  actions  against  such  trustees  to 
recover  damages  for  injury  to  or  destruction  or  appropriation  of  prop- 
erty of  the  plaintiff,  or  for  an  injury,  or  damage  to  it  by  reason  of  negli- 
gence, and  want  of  proper  care  on  the  part  of  the  trustees,  then  the 
action  is  a  legal  one,  and  the  rules  of  pleading  and  procedure  govern- 
ing legal  actions  apply  to  such  a  case ;  and  to  the  latter  class  of  cases 
belong  the  O'Brien  and  the  Empire  State  Sav.  Bank  Gases,  and  are  con- 
trolling in  this.  That  being  so,  we  shall  be  constrained  to  hold  that 
the  intalocutoiy  judgment  overruling  the  demurrer  in  the  case  before 
us  should  be  reversed,  with  costs,  notwithstanding  the  conclusions  we 
might  othwwise  reach  in  this  case. 

FOLLETT,  ADAMS,  and  GEEEN,  JJ.,  concur. 

HARDIN,  P.  J,  I  think  the  interlocutory  judgment  tiverruling  the 
demurrers  should  be  reversed,  and  the  demurrers  sustained.  In  reach- 
ing this  conclusion,  I  rely  upon  Nash  v.  Signal  Co.,  90  Hun,  355,  35 
N.  Y.  Supp.  940;  O'Brien  v.  Fitzgerald,  6  App.  Div.  509,  39  N.  Y. 
Snpp.  707,  affirmed  150  N.  Y.  672,  44  N.  E.  1126,  which  latter  case  was 
followed  in  Empire  State  Sav.  Bank  v.  Beard,  151  N.  Y.  638,  45  N.  E. 
1131,  reversing  same  as  reported  in  81  Hun  184,  30  N.  Y.  Supp.  756; 
and  I  therefore  concur  in  the  opinion  of  WARD,  J. 


(18  App.  Dlv.  401.) 

WOODS  V.  GLBASON. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    June  29.  189T.) 

SiiASDER— Sufficiency  of  Bvioencb — Question  for  Jury. 

An  action  for  slander,  based  upon  the  use  by  the  defendant  of  this  lan- 
guage: "I  was  ejected  by  force  from  this  building  by  a  gang  of  thleTes, 
murderers,  and  robbers  and  pirates,  at  the  head  of  whom  stood  that  old 
gray-headed  scoundrel.  He  committed  an  assault  on  me.  We  have  some 
police  officers  on  the  force  of  whom  I  am  proud,  while  there  are  others  that 
cause  me  to  blush  with  shame.  There  are  burglars,  geese  stealers,  murder- 
ers, and  pirates;  policemen  who  would  hold  citizens  up  against  a  lamp-post, 
and  rob  them,"— at  the  same  time  pointing  to  the  plalntlft,  who  held  the 
office  of  chief  of  police,  requires  the  Bubmlssion  to  the  jury  of  the  ques- 
tions whether  t^e  language  used  was  Intended  to  Impute  a  criminal  act. 
and  was  spoken  of  and  concerning  the  plalntlfT,  and  the  facts  that,  as 
dilef  of  police,  the  plaintiff  bad  not  the  power  of  appointment  of  his  sub- 
ordinates, and  that  the  ejection  of  the  defendant  r^erred  to  wis  unlawful, 
do  not  prevent  sncb  language  tram  being  slanderous  per  ae. 

Appeal  from  trial  term. 

Action  by  Anthony  S.  Woods  against  Patrick  J.  Qleason.  Verdict 
for  plaintiff.  From  an  order  granting  a  new  trial,  he  appeals.  Af- 
firmed. 

Argued,  before  GOODBTOH,  P.  J.,  and  OULLEN,  BAETLETT, 
HATCH,  and  BRADUEY,  JJ. 

Louis  J.  Grant,  for  appellant. 
G«orge  W.  Stephens,  for  respondent 
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HATCH,  J.  The  action  is  toooRht  to  recorer  damages  for  dander. 
The  averments  of  the  complaint  are  that  plaintiff  yuan  chief  of  the  po- 
lice force  of  LonK  Island  City ;  that  while  acting  as  such  chief  of  po- 
lice the  defendant  spoke  of  and  concerning  the  plaintiff  individnallj 
and  as  such  officer,  at  the  same  time  pointing  at  him,  these  false  and 
defamatory  words: 

"Three  years  ago  I  yrsjs  ejected  by  force  from  this  building  (meaning  City 
HaU,  Long  Island  City)  by  a  gang  of  thleTes,  murderers,  and  robbers  and 
pirates,  at  the  head  of  whom  stood  that  old  gray-headed  scoundrel.  He  com- 
mitted an  assault  on  me.  We  have  some  police  officers  on  the  force  of  whom 
I  am  proud,  while  there  are  others  that  cause  me  to  blush  with  shame.  There 
are  burglars,  geese  stealers,  murderers,  and  pirates;  policemen  who  would  hold 
cltlsena  up  against  a  lamp-post,  and  rob  them." 

Hie  defendant  admitted  that  the  plaintiff  was  sach  chief  of  police, 
bat  denied  the  speaking  of  the  words  alleged  in  the  complaint,  except 
that  he  charged  the  plaintiff,  at  said  time  and  place,  with  committing 
an  assault  upon  him.  The  proof  upon  the  trial  tended  to  sustain  the 
allegations  of  the  complaint.  It  was  the  view  of  the  learned  court 
before  whom  the  case  was  tried  that  the  allegations  of  the  complaint, 
coupled  with  the  proof  given  upon  the  trial,  were  not  susceptible  of  a 
construction  imputing  slander  of  the  plaintiff  in  connection  with  his 
of&ce.  This  conclusion  is  arrived  at  upon  the  assumption  that  the 
language  used  does  not  impute  or  charge  the  plaintiff  with  the  com- 
mission of  a  crime,  for  the  reason  that  it  appeared  that  the  plaintiff 
had  no  power  of  appointment  to  the  police  force  of  Long  Island  City, 
or  of  rem^oval  of  the  members  constituting  the  same,  and  that,  there- 
fore, it  was  his  duty  to  be  at  their  head,  howevw  constituted  or  bad 
they  might  be.  That,  if  the  language  is  to  be  construed  as  charging 
the  plaintiff  with  being  at  the  head  of  a  gang  of  policemen  or  of  out- 
siders who  were  of  the  charact^  charged,  they  do  not  impute  slander 
to  the  plaintiff  in  his  ofBce  in  the  connection  used,  as  the  act  of  ejecting 
the  defendant  from  the  office  of  mayor  was  illegal.  Any  injurious  im- 
putation affecting  a  person  in  his  office,  profession,  or  business  is 
slanderous,  and  an  action  may  be  maintained  therefor  without  proof 
of  special  damage.  Gideon  v.  Dwyer,  87  Hun,  246,  33  N.  Y.  Supp.  754. 
In  tlie  present  case  we  have  already  held,  upon  an  application  to  strike 
from  the  complaint  all  of  the  words  in  the  third  paragraph  following 
the  sentence,  "He  committed  an  assault  upon  me,"  that  the  averment 
was  sufficient  to  authorize  a  finding  that  the  words  were  spoken  of  and 
concerning  the  plaintiff  in  contradistinction  to  the  force  in  general. 
Such  ruling,  we  think,  necessarily  embraced  a  construction  of  the  lan- 
gaage  used  in  the  prior  portion  of  this  paragraph  in  the  complaint  as 
coostitating  an  injurious  imnutation  affecting  the  plaintiff  in  his  office 
of  chief  of  police.  The  charge  made  by  the  defendant  is  that  he  was 
ejected  by  a  gang  whom  he  characterizes  as  thieves,  murderers,  and 
pirates,  of  whom  the  plaintiff,  an  old  gray-headed  scoundrel,  was  the 
head.  The  designation  of  the  plaintiff  as  the  head  of  the  gang  does 
not  exclude  him  from  being  a  component  part  ot  it.  In  his  capacity 
of  head  the  charge  seems  to  be  susceptible  of  the  construction  that  he 
possessed  all  of  the  attributes  which  characterized  the  gang  and  made 
him  its  leader.     Instead  of  limiting  the  language  in  its  application  to 
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those  persons  of  whom  the  plaintiff  was  the  head,  we  think  its  popular 
understanding  necessarily  is  that  it  embraced  the  plaintiff,  and  in- 
tensified the  application  of  the  cjiaracterization  by  designating  him  as 
the  head,  and  therefore  impiited  to  him  the  criminal  character  which 
the  words  imply.  Sanderson  t,  Caldwell,  45  N.  Y.  405.  We  do  not 
think  that  this  result  is  changed,  even  though  it  be  conceded  that  the 
ejection  of  the  defendant  from  the  office  of  mayor  was  an  unlawful  act. 
The  charge,  as  averred  and  proved,  is  not  justified  by  such  fact.  The 
only  respect  in  which  it  admits  of  consideration  bears  upon  the  ques- 
tion of  damages,  and  may  be  proved  in  mitigation  thereof.  Beyond 
this  we  think  that  it  can  have  no  legal  effect.  Charging  a  person 
with  being  a  thief  and  robber  is  slanderous,  as  it  imputes  larceny. 
Slaji^on  v.  Hemken,  91  Hun,  582,  36  N.  Y.  Supp.  249.  It  may  be  that 
a  charge  of  this  character  can  be  so  connected  with  surrounding  cir- 
cumstances that  it  will  appear  from  the  whole  context  that  a  larceny 
was  not  imputed.  But  where  there  is  ambiguity  in  this  respect,  the 
queetion  is  for  the  jury.  It  is  an  ancient  rule  that  a  person  may  not 
be  heard  to  defame  in  one  sense  and  defend  in  another.  Van  Vechten 
v.  Hopkins,  5  Johns.  211.  The  language  used  we  think  required  the 
case  to  be  submitted  to  the  jury  upon  both  questions  whether  the  lan- 
guage imputed  to  the  plaintiff  a  criminal  act,  and  also  whether  it  was 
spoken  of  and  concerning  the  plaintiff  in  his  office  of  chief  of  police. 
While  we  arrive  at  this  conclusion,  we  also  reach  the  conclusion  that 
the  order  should  be  affirmed.  The  court  was  vested  with  discretion 
in  determining  that  the  verdict  was  excessive,  and  we  see  no  reason 
for  interfering  with  its  exercise. 
The  order  should  therefore  be  affirmed.     All  concur. 


<18  App.  Dlv.  390.) 

SHAPTBR  V.  CARROLL. 

(Supreme  C!oart,  Appellate  Division,  Second  Department.    June  29,  1897.) 

1.    1NCOKP0RA.TED   ViLLAOBS — APPROPRIATIONS— RiOHTB   OF   INHABITANTS. 

Under  Laws  1895,  c.  262,  amending  section  38  of  the  "Town  Law,"  the 
Inhabitants  of  an  Incorporated  village,  constituting  a  separate  road  district 
within  a  town,  are  not  entitled  to  vote  for  or  against  any  appropriation  for 
which  the  village  is  exempt  from  liability;  but  where  the  village  will  be  lia- 
ble for  its  share  of  such  appropriation,  the  Inhabitants  are  entitled  to  vote 
upon  the  proposition  to  malie  it. 
4  Same — Maintenance  of  Highways. 

Under  the  charters  of  the  villages  of  Flushing,  College  Point,  and  White- 
stone,  and  section  SS  of  the  "Highway  Law,"  said  villages  are  exempt  from 
taxes  Imposed  for  the  maintenance  and  repair  of  highways  In  the  town  out- 
side the  villages,  but  are  not  exempt  from  assessments  for  damages,  and 
cliarges  for  laying  out  or  altering  any  road,  or  creating  or  repairing  a 
bridge,  in  the  town. 

Appeal  from  special  term. 

Application  by  Frank  W.  Shapter  for  an  order  against  l^omas  Car- 
roll, town  clerk  of  Flushing,  to  furnish  separate  ballots  for  the  use  of 
electors  within  the  villages  of  College  Point,  Flushing,  and  White- 
stone.  From  an  order  denying  the  motion,  petitioner  appeals.  Af- 
firmed. 
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Argued  before  QOODEIOH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  BBADLEY,  JJ. 

Howard  A,  Spmy,  for  appellant. 
William  Basqain,  Jr.,  for  respondent. 

CULLEN,  J.  The  villages  of  Flushing,  College  Point,  and  White- 
stone  are  situate,  in  the  town  of  Flushing,  By  the  respective  charters 
for  the  incorporation  of  those  villages,  they  are  exempted  from  the 
superintendence  and  control  of  the  highway  commissioners  of  the 
town,  and  constitute  separate  road  districts.  An  election  was  to  be 
held  in  the  town,  to  determine  the  question  whether  the  town  should 
issue  bonds  for  the  improvement  of  certain  highways  lying  outside 
of  these  villages.  The  sole  question  presented  on  this  appeal  is  the 
right  of  the  electors  of  those  villages  to  vote  on  that  proposition.  The 
denial  of  the  right  of  such  electors  is  based  on  the  provisions  of  chap- 
ter 2G2  of  the  Laws  of  1895: 

"When  any  town  Bhall  have  within  Its  limits  an  Incorporated  village,  consti- 
tnttng  a  separate  road  district,  exempt  from  the  supervision  and  control  of  the 
commissioners  of  highways  of  the  town,  and  from  payment  of  any  tax  for 
the  salary  or  fees  of  said  commissioners  and  from  payment  of  any  tax  for  the 
opening,  erection,  maintenance  and  repair  of  any  highway  or  bridge  of  said 
town,  without  the  limits  of  said  village,  no  residents  of  such  village  shall  vote 
at  any  annual  or  special  election  In  such  town  for  any  commissioner  of  higli- 
ways  for  said  town,  nor  for  or  against  any  appropriation  for  the  opening,  lay- 
ing out,  maintenance,  erection  or  repair,  of  any  highway  or  bridge  in  said  town 
wltbont  the  limits  of  said  village." 

Giving  this  statute  the  construction  contended  for  by  the  appellant, 
we  think  it  is  not  decisive  of  the  question,  for  subsequent  legislation 
has  been  had  upon  the  subject.  By  chapter  178  of  the  Laws  of  1896, 
section  69  of  the  "County  Law,"  as  to  the  proceedings  to  be  taken  to 
authorize  a  town  to  incur  indebtedness  for  constructine  and  repairing 
highways  or  bridges,  was  amended  by  adding  this  limitation : 

"But  in  the  county  of  Queens  a  vote  of  the  majority  of  the  electors  of  any 
«uch  town  or  towns,  voting  at  an  annual  town  meeting  or  special  town  meeting 
called  for  that  purpose,  must  first  be  obtained  before  the  board  can  authorize 
such  town  or  towns  to  borrow  any  money  for,  or  on  the  faith  or  credit  of 
such  town  or  towns  tor  the  ptuxxMes  above  mentioned." 

It  is  entirely  a  sufficient  answer  to  the  claim  of  the  appellant  that 
the  amendment  quoted  authorizes  the  issue  of  bonds  only  upon  the 
vote  of  a  majority  of  the  voting  electors  of  the  whole  town;  and,  if 
the  statute  of  1895  prescribes  any  different  rule,  that  statute  is  pro 
tanto  repealed  by  the  later  act.  But  both  these  statutory  provisions 
can  be  construed  in  pari  materia,  and  there  is  no  necessary  conflict  be- 
tween them.  By  the  provisions  of  the  charters  of  these  villages,  and  by 
section  53  of  the  "Highway  Law,"  villages  are  exempt  from  any  taxes 
imposed  for  the  maintenance  and  repair  of  the  highways  lying  outside 
of  the  villages.  But  this  does  not  relieve  them  from  assessments  made 
for  damages  and  charges  for  laying  out  or  altering  any  road,  or  creat- 
ing and  repairing  a  bridge,  in  the  town.  Section  53  is  general,  and 
applies  to  every  case  where  an  incorporated  village  within  a  town  may 
be  a  separate  road  district  Thus,  from  a  certain  class  of  public 
charges  or  expenses  connected  with  the  highways  the  villages  are  ex- 


Digitized  by 


Google 


204  46  NEW  YORK  SUPPLBUBNT  ^P*  ^^ 

and  80  Naw  York  State  Reporter. 

empt,  while  to  another  class  they  are  subject  In  the  present  case, 
the  bonds,  which,  if  the  election  resulted  favorably  to  the  prt^rasition, 
were  to  be  issued,  would  be  a  charge  on  the  whole  town,  including  the 
viUages  within  it.  The  proper  interpretation  of  chapter  262  of  the 
Laws  of  1895  I  think  is  clear.  It  provides  that  when  the  village  is 
"exempt  from  the  supervision  •  •  •  and  from  payment  of  any 
tax  for  the  opening,  erection,  maintenance  and  repair  of  any  highway, 
•  •  •  no  residents  of  such  village  shall  vote  for  or  against  any 
appropriation,"  etc.  The  meaning  of  this  is  that  no  residents  of  the 
village  shall  vote  on  the  subject  of  an  appropriation  when  the  village  is 
exempt  from  liability  for  such  appropriation,  but  it  is  only  in  case  the 
village  is  so  exempt  that  the  residents  of  the  village  are  not  to  vote. 
Here,  the  property  within  the  villages  being  chargeable  with  any  ap- 
propriation that  might  be  authorized  at  the  election,  the  residents  were 
entitled  to  vote  on  the  subject. 

The  order  appealed  from  should  be  affirmed,  with  f  10  costs  and  dis- 
bursements.    All  concur. 


(19  App.  Dlv.  1.) 

EOKHARDT  V.  CTFY  OP  BTIFPALO. 

(Supreme  (Jonrt,  AppeOate  Division,  Fourth  Departmait    June  12,  1807.) 

I.  PowKB  TO  Abate  Nuibanck— Exercise. 

The  power  to  abate  nuisances  must  be  reasonaolr  exercised,  and,  though 
the  courts  exercise  great  caution  in  interfering  with  the  exercise  of  police 
regulations  enacted  under  general  powers  conferred  upon  municipal  cor- 
porations or  subordinate  public  agents,  the  power  exercised  must  depend 
upon  the  nature  and  extent  of  the  power  granted,  and  it  Is  the  duty  of  the 
court  to  see  that  corporate  authorities  do  not  transcend  the  authority  dele- 
gated to  them. 

8.  Same— IjImitation  bt  Kbcbbsitt. 

The  right  to  abate  a  nuisance  Is  limited  to  the  removal  of  Qiat  in  wUch 
the  nuisance  conslstg.  It  is  derived  from  necessity,  and  the  necessity  must 
be  present  to  Justlty  the  exercise  of  the  right. 

8.  Same— Bdffalo  Health  Commissioners— Sanitation. 

Section  237  of  the  charter  of  the  city  of  Buffalo,  providing  that  the 
health  commissioner  shall  have  power  to  declare  certain  places  and  tilings 
to  be  nuisances,  and  thereupon  to  abate  the  same,  and  that  the  expense 
of  the  abatemott  may  be  assessed  upon  the  lands  upon  wtilch  the  nuisance 
was,  does  not  authorize  such  commissioner  to  cause  new  erections  to  be 
made  and  new  appliances  to  be  provided,  supposed  to  be  more  In  accord- 
ance with  principles  of  sanitation  than  those  previously  in  use  on  the  prem- 
ises where  the  nuisance  has  been  found,  and  to  charge  the  expense  of 
such  Improyements  to  the  landowner,  against  his  wUL 

4.  Same— Great  and  Imminent  Peril. 

The  existence  of  Asiatic  cholera  in  the  ports  of  Southern  Europe,  though 
they  have  connection  with  the  port  of  Buffalo,  does  not  constitute  the 
presence  of  great  and  Imminent  peril  to  the  public  health,  within  the  mean- 
ing of  section  236  of  the  charter  of  the  city  of  Buffalo,  such  as  to  authorize 
the  taking  of  extraordinary  measures  to  protect  the  public  health. 

6.  Same— JuRisDicTio;*  of  Commissioner. 

The  health  cmnmlssloner  of  Buffalo,  by  proceedings  under  section  237  of 
the  charter  of  the  city  of  Buffalo  to  erect  new  appliances  on  the  property 
of  a  landowner  to  replace  those  through  which  a  nuisance  has  been  cre- 
ated, and  to  assess  the  expense  thereof  upon  the  land,  taken  without  notice 
to  the  landowner  of  the  contemplated  Improvements,  and  an  opportunity  to 
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be  iMard  against  them,   acqalres  no  Jurlsdlctlcm   of  the  matter,   and   an 
aMesament  Imposed  may  be  disputed  In  tbe  courts. 

4  Sake— Rkcckkekcb  of  Nuisance— Phkveittivb  MEAsnRES. 

Under  Section  237  of  the  Buffalo  charter,  in  a  case  where  the  mere 
abatement  of  a  nuisance  wonid  afford  but  partial  or  temporary  relief,  the 
health  commissioner  would  be  justified  In  resorting  to  any  means  reasona- 
ble and  proper  to  prevent  a  recurrence  of  the  nuisance.  Per  Adams,  J.,  con- 
curring. 

Api)eal  from  trial  term. 

Action  by  Margaretha  Eckhardt  against  the  city  of  Buffalo.  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

This  action  was  brought  to  set  aside  an  assessment  for  $303.75  upon  plain- 
tiff's land,  situate  In  the  city  of  Buffalo.  The  assessment  was  made  to  pay 
for  the  expense  Incurred  In  abating  an  alleged  nuisance,  consisting  of  an  open 
xault  or  privy  on  the  plalntlfTs  premises.  The  work  was  ordered  done  by  the 
health  commissioner,  and  Its  cost  was  certified  by  him  to  the  common  council, 
and  upon  that  certificate  the  assessment  was  made.  The  plaintiff's  lot  Is  30 
feet  front  and  120  feet  In  depth.  On  this  lot  Is  a  two-story  brick  building, 
which  extended  80  feet  from  the  front.  Back  of  this  building  was  an  open 
yard,  the  whole  width  of  the  lot,  and  extending  back  30  or  35  feet.  At  the 
rear  of  this  open  yard  was  a  vacant  lot.  On  the  east  side  of  the  lot  was  a 
high  board  fence,  and  on  the  west  side  was  a  board  shed,  the  easterly  side  of 
which  marked  the  division  between  this  lot  and  the  one  adjoining.  The  bilck 
bnlldlng  was  occupied  by  two  families.  The  old  privy  closets  were  located  on 
the  east  side  of  the  lot,  and  about  15  or  20  feet  in  the  rear  of  the  building. 
They  were  ordinary  open  closets,  and  a  witness  testified  that  there  were  hun- 
dreds of  such  closets  then  In  use  In  the  locality.  "It  was  an  ordinary  double 
vault,  by  which  I  mean  a  vault  used  by  two  or  three  families.  Probably  it  was 
three  feet  wide,  three  feet  In  depth,  and  may  be  eight  feet  In  length;  a  long, 
narrow  box."  The  vault  was  connected  with  a  sewer,  but  it  does  not  appear 
that  there  was  any  sewer  connection  from  the  vault  to  the  street.  The  sewer 
connection  became  clogged  np,  and  failed  to  carry  off  the  material  collected 
there.  The  vault  overflowed,  and  human  excrement  ran  out  upon  the  ground. 
The  board  of  health  sent  several  notices  to  the  plaintiff's  agents  who  had 
chai^ge  of  the  property,  requiring  plaintiff  to  put  In  new  closets,  but  it  does 
not  appear  whether  these  notices  contained  any  particular  directions  or  re- 
qnlrements  as  to  the  method  to  be  adopted  in  executing  the  works  necessary 
for  the  abatement  of  the  nuisance  or  to  prevent  Its  recurrence.  After  the  board 
of  health  had  begun  the  work  for  which  the  assessment  was  made,  the  plain- 
tiff proceeded  to  cleanse  the  vaults  by  removing  their  contents,  and  witnesses 
testified  that  the  work  was  thoroughly  done.  Notwitlistanding  this,  tlie  board 
continued  in  the  execution  of  the  work.  The  witness  Roe,  whose  business  It 
was  to  clean  vaults,  testified  that  be  cleaned  out  the  vault  in  a  thorough  man- 
ner, and  that  there  was  no  more  odor  or  smell  left  after  he  had  done  so  than 
In  any  other  vault  after  It  is  cleaned  and  disinfected.  He  did  not  undertake 
to  open  the  sewer  connection.  Plaintiff's  son  testified  that  after  the  cleansing 
of  the  vault  there  was  no  odor  coming  from  it,  more  than  the  odor  from  an 
ordinary  vault;  that  it  would  not  be  noticeable  unless  you  came  right  mto  the 
closet;  that.  In  order  to  abate  any  nuisance  there  was  on  the  premises,  It  was 
not  necessary  to  remove  this  closet  and  bulW  a  new  sewer;  the  only  object 
of  that  was  to  carry  off  any  nuisance  that  might  accumulate  thereafter;  that 
the  vault  was  connected  with  the  sewer,  but  he  did  not  suppose  that  the  sewer 
carried  off  the  excrement  collected  there.  He  thus  describes  the  work  done  by 
the  board  of  healtli:  "They  put  a  sewer  through  the  yard,  and  put  three 
doeeta  In  the  rear,  and  put  a  sewer  from  the  street  under  this  brick  building. 
I  believe  they  put  one  vent  through  the  brick  house  from  the  sink.  The  sewer 
WSJ*  put  in  on  the  west  side  of  the  lot.  Instead  of  the  east  side,  and  the  closet 
<top  part)  was  removed  from  the  east  to  the  west  side,  and  I  think  they  put 
In  a  new  vault  They  had  new  boards.  TUey  put  in  one  more  closet  than  there 
was  before,  so  that  there  were  three  scats  In  the  closet,  as  left  by  them. 
Water  cMmections  were  made  with  these  closets.    This  vault  was  built  prac- 
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ticaUy  over  the  end  of  the  sewer  which  they  constructed.  My  father  did  not 
consent  to  theh-  going  on  with  this  work.  Tlie  building  liaB  a  foundation  dee|) 
enough  for  a  cellar,  but  there  is  no  cellar  under  It,  and  he  wanted  them  to 
stop,  but  they  wouldn't  do  it,  because  they  had  orders  from  the  health  Ix>ard. 
We  were  making  arrangements  for  plumbers  to  do  the  work.  We  asked  a 
plumber  to  bid  on  the  plumbing  work,— on  the  closet  work.  We  calculated 
changing  from  the  old  vaiilt  to  a  water-flushed  closet.  That  Is  the  reaMn  we 
had  it  cleaned  out.  I  don't  know  whether  we  were  going  to  put  in  a  sewer 
or  not"  PlalntifF'a  husband  testified:  "I  saw  the  sewer  was  not  deep  enough 
for  a  cellar,  and  I  told  him  to  atop,  and  I  would  see  my  own  plumber,  dig  deep 
enough,  In  case  I  dug  a  cellar,  so  it  was  deep  enough  for  drainage  on  the  oppo- 
site side.  He  said  he  couldn't  stop,— it  was  too  far  gone,— and  he  would  not 
allow  me  to  get  my  own  plumber  there."  The  determination  of  the  health 
commissioner  that  the  closets  were  a  nuisance  detrimental  to  health  was 
based  upon  their  condition  before  the  contents  of  the  vaults  had  been  removed 
and  the  vaults  cleansed,  and  there  was  no  further  or  other  determination  after 
this  had  been  done;  nor  was  there  any  notice  to  the  plaintiff  that  the  method 
adopted  for  the  abatemoit  of  the  nolsance  was  Inadequate  or  insufficient  in 
the  judgment  of  the  commissioner.  It  should  be  observed,  however,  that,  prior 
to  the  cleansing  of  the  vaults,  considerable  woric  had  been  done,  under  the 
direction  of  the  board.  In  the  making  of  the  sewer  and  connections,  and  much 
material  had  been  used  and  labor  employed.  An  examination  of  the  bill  of 
expense  discloses,  among  other  charges,  items:  114  hours'  time  of  plumbers. 
$57;  42  days'  time  of  laborers,  $84;  4-5  hours  of  carpenters,  $22.50;  425  feet  of 
lumber,  $17;  three  antl-freezlng  closets,  $45;  charges  for  die,  tile  covers,  tile 
traps,  and  various  other  articles.  No  evidence  was  given  on  behalf  of  the  de- 
fendant to  Justify  this  extraordinary  expenditure.  The  plaintifrs  complaint  was 
dismissed. 

Argned  before  HAKDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Philip  A.  Laing,  for  appellant 
James  L.  Quackenbush,  for  respondent. 

GREEN,  J.     By  section  237  of  the  city  charter— 

"The  commissioner  shall  have  full  power  to  enforce  and  carry  out  all  ordinances, 
rules  and  regulations  tor  the  preservation  of  the  public  health,  *  •  •  and 
in  case  any  business  or  practice  is  dangerous  w  detrimental  to  the  public  health, 
to  prohibit  the  same,  and  to  declare  unwholesome  grounds,  yards,  cellars, 
bulldinj^s  and  other  places,  stagnant  or  unwholesome  waters,  filth  and  unwhole- 
some matter  injurious  to  health,  to  be  nuisances,  and  upon  so  declarhig,  the  com- 
missioner shall  have  power  to  abate  the  same  in  such  manner  as  he  may  deem 
expedient,  and  the  expense  may  be  assessed  upon  the  lands  upon  or  in  front 
of  which  such  nuisances  were,  or  upon  the  parcels  of  land  benefited  by  tho 
abatement  of  the  nuisance,  as  the  common  council  shall  direct"  Laws  ISttl. 
c.  105. 

The  question  for  determination  is  whether,  under  the  general  power 
to  declare  certain  matters  and  things  to  be  nuisances,  and  to  abate 
the  same  in  such  manner  as  the  ofBcial  mav  deem  expedient,  the 
power  may  be  implied  to  cause  new  erections  to  be  made,  new  ap- 
pliances, apparatus,  and  contrivances  to  be  used,  and  new  improve- 
ments to  be  adopted,  all  in  accordance  with  supposed  scientific  prin- 
ciples of  sanitation,  and  to  charge  the  expense,  however  costly  it  may 
be,  to  the  landowner,  whether  be  will  or  no.  The  question  is  not 
whether  the  health  commissioner  had  power  to  cause  or  order  privies 
to  be  put  into  a  proper  and  decent  state,  if  not  in  that  state;  but  is 
whether  he  has  the  right  or  power  to  force  on  the  landowner  the 
mechanical  contrivance  of  water-closets,  with  all  their  requisites  and 
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accessories,  instead  of  the  privies,  which,  suflQcieat  as  privies,  if  kept 
in  the  condition  pwiper  for  such  conveniences,  are  on  Ms  lands  for  the 
purposes  of  his  building  there.  The  power  to  abate  nuisances  must  be 
reasonably  exercised,  and,  although  the  power  be  given  to  be  exercised 
in  an\'  manner  the  coiiiorate  authorities  may  deem  exi)edient,  it  is  not 
an  unlimited  power,  and  such  means  only  are  intended  as  are  reason- 
ably necessary  for  the  public  good.  1  Dill.  Mun.  C!orp.  95;  Babcock 
v.  iCity  of  Buffalo,  56  N.  Y.  208,  Sheld.  317.  Much  must  necessaiily 
be  left  to  the  discretion  of  the  municipal  authorities,  and  their  acts 
will  not  be  judicially  interfered  with  unless  they  are  manifestly  un- 
reasonable and  oppressive,  or  unwarrantably  invade  private  rights,  or 
clearly  transcend  the  powers  granted  to  them,  in  which  case  the  con- 
templated action  may  be  prevented,  or  the  injuries  caused  redressed, 
by  appropriate  suit  or  proceedings.  Id.  342.  "The  courts  do,  and 
doubtless  should,  exercise  great  caution  in  interfering  with  the  exer- 
cise of  police  regulations  enacted  under  general  powers  conferred 
upon  municipal  corporations  or  subordinate  public  agents.  But 
the  public  interests  are  also  subserved  in  protecting  citizens  against 
unnecessary,  unreasonable,  and  oppressive  regulations,  interfering 
with  a  reasonable  use  of  their  property  or  their  freedom  of  action." 
Fire  Department  of  New  York  City  v.  Gilmour,  149  N.  Y.  453,  44  N.  E. 
177.  Within  the  power  granted,  the  degree  of  necessity  or  propriety 
of  the  exercise  of  the  power  of  abatement  rests  exclusively  with  the 
proper  corporate  authorities,  but  in  all  cases  the  power  exercised,  or 
attempted  to  be  exercised,  must  depend  upon  the  nature  and  extent  of 
thepowergranted;  and,  whenever  the  question  of  the  existence  or  limit 
of  the  power  is  in  question,  it  becomes  the  plain  duty  of  the  court  to- 
see  that  the  corporate  authorities  do  not  trans2end  the  authority  dele- 
gated to  them.  State  v.  Mott,  61  Md.  297.  In  Re  Jacobs,  98  N.  Y. 
98,  it  was  held  that  while  the  legislature  may  determine  what  laws  are 
required  to  protect  and  secure  the  public  health,  comfort,  ajid  safety, 
it  may  not,  under  the  guise  of  police  regulations,  arbitrarily  infringe 
upon  personal  or  property  rights,  and  its  determination  as  to  what  is 
a  proper  exercise  of  the  power  is  not  final  or  conclusive,  but  is  subject 
to  the  scrutiny  of  the  courts.  With  more  persuasive  force  it  may 
be  said  that  no  sanitary  board  or  officer  can  be  permitted,  under  the 
guise  of  a  power  to  abate  nuisances  detrimental  to  health,  not  only  to 
remove  or  abate  the  nuisance  in  so  far  as  the  Dublic  health  and  wel- 
fare may  be  endangered  by  its  existence,  but  also  to  proceed  in  a  sum- 
mary manner  and  cause  new  erections  to  be  made,  and  new  appliances^ 
contrivances,  and  conveniences  to  be  used  and  adopted,  at  a  large 
expense  to  the  ojrner,  and  far  beyond  what  the  exigencies  of  the  par- 
ticular case  may  require. 

Defendant  relies  upon  the  cases  of  Ex  parte  Saunders,  11  Q.  B.  DiT> 
191;  Beg.  v.  Llewellyn,  13  Q.  B.  Div.  681;  Reg.  v.  Wheatley,  16  Q.  B. 
Div.  34;  St.  Luke's  Vestry  v.  Lewis,  1  Best  &  8.  865;  Hargreaves  v. 
Taylor,  3  Best  &  S.  613.  But  the  statutes  under  which  these  decisions 
were  made  expressly  conferred  upon  the  local  authorities  the  impor- 
tant and  extensive  powers  here  claimed  to  exist  byimplication  from  the 
simple  power  to  abate  nuisances.  The  public  health  act  provided  that 
the  local  authority  should  serve  on  the  owner  or  occupier  of  the  prem- 
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ises  on  which  the  nuisance  arises  a  notice  requirine  him  to  abate  the 
same  within  a  time  specified,  and  to  execute  such  works  and  do  sudi 
things  as  may  be  necessary  for  that  purpose.  Upon  default  in  com- 
plying with  the  requisitions  of  the  notice,  or  if  the  nuisance,  although 
abated,  is,  in  the  opinion  of  the  local  authority,  likely  to  recur  on  the 
same  premises,  the  latter  shall  complain  to  a  justice,  and  the  justice 
shall  summon  such  person  to  appear  before  a  court  of  summary  juris- 
diction. The  court,  if  satisfied  that  the  alleged  nuisance  exists,  or 
that,  although  abated,  it  is  likely  to  recur,  shall  make  an  order  requir- 
ing such  person  to  comply  with  all  or  any  of  the  requisitions  of  the 
notice,  or  otherwise  to  abate  the  nuisance,  within  a  time  specified  in 
the  ordCT,  and  to  do  any  work  necessary  for  that  purpose.  A  penalty 
was  imposed  for  noncompliance  with  the  order.  Other  sections  of 
the  statute  (which  were  not  involved  in  any  of  these  decisions)  enabled 
the  local  authority  to  require  particular  things  to  be  erected,  by  order- 
ing that  a  suflBcient  water-closet,  earth-closet  or  privy  should  be  pro- 
vided, "and  the  appeal  against  an  order  under  those  sections- is  to  the 
central  board,  who  have  better  capabilities  of  dealing  with  the  pro- 
priety of  such  orders  than  the  ma^strates."  Ex  parte  Whitchurch, 
6  Q.  B.  Div.  645.  It  was  held,  however,  that  the  order  of  the  magis- 
trates must  specify  what  works  and  things  the  owner  should  execute 
and  do  for  the  purpose  of  not  only  abating  the  nuisance,  but  also  to 
efiPectually  prevent  its  recurrence.  Reg.  v.  Wheatley,  16  Q.  B.  Div.  34. 
In  Ex  parte  Whitchurch,  6  Q.  B.  Div.  545,  a  nuisance  existed,  consist- 
ing of  a  privy  and  ashpit  in  such  a  state  as  to  be  a  nuisance;  and  the 
local  sanitary  authority  gave  notice  to  the  owner  to  abate  the  same, 
and  for  that  purpose  to  fill  up  the  ashpit,  abandon  the  privy,  and  build 
a  pail  closet.  The  owner  failed  to  do  so,  and  the  justices  thereupon 
ordered  the  owner  to  comply  with  the  requisitions  of  the  notice.  On 
a  rule  tav  a  certiorari  to  quash  the  order,  it  was  held  that  the  justices 
had  no  power  to  order  the  erection  of  the  pail  closet.  Baron  Pollock 
remarked  that  the  section  under  which  the  notice  was  eiven — 

"Deals  with  the  abatement  of  nuisances.  Ko  doubt,  there  are  cases  where 
works  are  necessary  for  the  abatement  of  a  nuisance,— for  histance,  to  connect 
drains  with  the  main  sewer,  or  to  get  a  sufBcient  water  supply;  but  I  can  see 
no  words  In  the  ninety-fourth  section  to  justify  the  contention  that  the  owner 
of  the  premises  can,  under  It,  be  required  to  put  up  a  particular  kind  of  closet." 

Or,  as  the  counsel  for  Whitchurch  contended: 

"The  sections  from  90  onward  deal  with  nul«anoes  and  theU:  abatement,  and 
the  works  which  may  be  directed  relate  to  abatement,  and  not  to  the  building 
of  something  In  lieu  of  the  privy,  which  is  a  nuisance.  If,  when  the  nuisance 
Is  abated,  there  Is  any  deficiency  of  construction,  the  local  authority  must  fall 
back  upon  section  S6,  which  relates  to  the  power  of  the  local  authority  to  en- 
force provision  of  privy  accommodation  for  houses  by  ordering  that  a  sufficient 
water-closet,  earth-closet,  or  privy  should  be  provided." 

The  authority  of  this  decision  appears  to  me  materially  affected  by 
the  subsequent  cases,  though  a  line  of  distinction  is  attempted  to  be 
drawn  between  them.     Am  was  said  in  11  Q.  B.  Div.  191 : 

"In  that  case  the  owner  of  the  premises  had  a  privy  of  the  ordinary  kind,  and 
the  order  did  not  direct  the  execution  of  such  works  as  might  t>e  necessary  for 
preventing  the  privy  from  being  a  nuisance,  but  directed  the  owner  to  put  up 
a  particular  kind  of  closet.    Whether  that  case  is  right  or  wrong,  it  does  not 
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appear  to  itie  to  b«  any  authority  to  show  tbat  this  order  Is  bad.  Here  the  or- 
der Is  not  for  the  erection  of  a  particular  kind  of  closet  where  no  closet  existed 
before,  but.  there  being  already  a  closet,  the  order  Is  for  Its  removal  to  a  place 
where  It  will  not  be  a  nnlsance.  It  seems  to  me  that  this  order  Is  clearly  within 
the  terms  of  the  act" 

In  13  Q,  B.  DiT.  (581,  Mathew,  J.,  observed  that  the  words  of  the 
act  require  that  the  notice  and  order  shall  specify  the  works  necessary 
for  the  abatement  of  the  nuisance  complained  of. 

"It  wonld  be  very  unreasonable  4f  it  were  not  so;  otherwise  the  party  com- 
plained against  might  be  called  upon  to  do  the  work  over  again.  It  may  be  that 
in  Elx  parte  Whltchmch  the  Justices  went  too  far  la  ordeiing  the  owner  of  the 
premises.  •  •  •  Here,  there  being  an  existing  privy,  which  was  found  to 
be  a  nuisance  and  injurious  to  health,  the  sanitary  authority,  in  order  to  abate 
It,  have  directed  certain  wortcs  to  be  done,— not  the  construction  of  a  new 
privy,  but  the  amendment  of  Qie  existing  one,  subject  to  an  appeal  to  the  scs- 
■ICMis,— and  the  sessions  have  adopted  the  mode  suggested  by  the  sanitary  au- 
thority fw  the  abatement  of  the  nuisance.  I  cannot  doubt  that  they  had  Juris- 
diction to  make  the  order  they  have  made.  I  adopt  the  decision  in  Ex  parte 
Saonders.    It  that  case  dlfters  from  Ex  parte  Whitchurch,  I  differ  too." 

However  this  may  be,  the  decision  in  ilx  parte  Whitchurch  has  very 
pertinent  application  to  a  case  where,  as  here,  no  express  statutory 
power  has  been  conferred  upon  the  local  sanitary  authorities  to  direct 
the  execution  of  such  works,  and  to  require  such  things  to  be  done, 
as  they  may  deem  necessary  to  abate  or  remove  the  nuisance  and  also 
to  effectually  prevent  its  recurrence.  It  clearly  indicates  that,  in  the 
absence  of  any  such  le^slative  authority  conferred,  the  acts  of  the 
health  commissioner  in  this  case  were  without  lesal  sanction,  and  con- 
stituted a  plain  usurpation  of  power.  And  a  reference  to  the  English 
act  and  the  decisions  thereunder  is  important  for  various  reasons.  No 
such  extensive  powers  as  these  existed  at  common  law,  and  it  was 
therefore  deemed  necessary  ot  expedient  to  create  and  confer  them  by 
act  of  parliament.  A  mere  general  power  to  abate  nuisances  in  such 
manner  as  the  sanitary  bcmrds  should  deem  expedient  would  hardly 
accomplish  the  purposes  desired,  or  attain  the  beneficent  objects  with- 
in the  contemplation  of  the  parliament.  Nothing  should  be  left  to 
implication,  but  ample  powers  of  regulation  and  direction  should  be 
conferred  in  express  terms.  The  assumption  or  usurpation  of  power 
by  the  local  authorities  upon  grounds  of  supposed  expediency  or 
necessity  of  the  case  ought  not  to  be  sanctioned,  but  the  power  should 
be  ex|H%8sly  conferred.  The  right  of  landowners  to  manage,  improve, 
or  alter  their  property  and  buildings  in  such  manner  as  they  may 
deem  fit  and  proper  ought  not  to  be  interfered  with  ot  controlled  by 
local  officials,  except  in  pursuance  of  legislative  enactment  conferring 
the  power  and  regulating  its  exercise.  The  power  should  not  be  left 
to  the  local  board  to  be  exercised,  mayhap  in  a  capricious  or  arbitrary 
manner,  and  be  summarily  executed  or  enforced,  but  should  be  subject 
to  the  control  and  review  of  other  and  superior  authorities  or  magis- 
trates, and  the  landowner  should  have  ample  opportunity  to  be  heard. 
The  conservation  of  public  interests  and  the  people's  health  and  safety 
must  be  looked  to,  but,  at  the  same  time  private  rights  of  property 
roust  be  guarded  and  protected  against  unwarrantable  invasion,  and 
the  undue  exercise  of  authority  must  be  restrained  within  reaacmable 
46  N.Y.S.— 14 
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and  proper  boands.  These  purposes  were  all  intended  to  be  accom- 
plished by  the  public  health  act,  and  proper  safegaards  were  provided 
lor  the  landowner's  protection.  The  sanitary  commissioner  has 
power  to  do  no  more  than  to  require  the  abatement  of  the  nuisance 
complained  of;  and,  it  may  be,  he  may  prescribe  the  particular  mode 
of  abating  it,  if  that  be  the  most  effectual  way  of  doing  it  But  he 
possesses  no  absolute  power  in  that  regard.  Nor  does  it  follow  that 
he  may  direct  important  alterations  and  permanent  improTements 
upon  the  premises,  at  a  large  expense  {o  the  owner,  not  demanded  by 
the  actual  necessities  of  the  case.  There  are  no  words  in  the  charter 
to  justify  the  contention  tliat  the  owner  of  the  premises  may  be  re- 
quired, in  addition  to  abating  the  cause  endangering  the  public  health 
and  safety,  to  make  expensive  improvements  upon  his  property  to  suit 
the  fancy  of  the  official.  His  duty  was,  not  to  order  the  construction 
of  an  entirely  new  privy,  with  all  its  connections  and  accessories,  but 
simply  to  see  to  the  amendment  of  the  <me  existing.  No  attempt  was 
made  on  the  trial  to  show  that  the  existing  privy  could  not  have  been 
put  in  such  condition  for  use  as  not  to  be  a  menace  to  health.  The 
fact  that  a  privy  may  not  conform  in  all  its  appointments  and  accesso- 
ries to  the  most  approved  modes  of  scientific,  sanitary  plumbing  does 
not  of  itself  condemn  it  as  a  nuisance.  I^e  charter  speaks  only  of 
abatement  of  nuisances,  and  the  expense  authorized  relates  to  the 
work  and  labor  necessary  for  the  accomplishment  of  the  purpose  of 
removing  or  suppressing  them,  and  not  to  the  construction  of  some- 
thing entirely  new  in  lieu  of  the  thing  whose  condition  creates  the 
nuisance.  The  nuisance  complained  of  was  the  filthy  condition 
of  the  privy  vaults  at  the  time  of  the  determination  that  they  were 
detrimental  to  health,  but  the  large  expense  incurred  had  no  rele- 
vancy to  the  abatement  of  that  nuisance.  It  was  not  an  incident 
to  the  removal  of  the  cause  of  the  nuisance,  but,  on  the  contrary,  was 
for  entirely  new  and  independent  work  for  the  alteration  and  improve- 
ment of  the  plaintiff's  premises.  For  this  we  find  no  authority  in  the 
charter.  The  charter  does  not  deal  with  the  rights  of  property  in 
such  a  way  as  the  defendant  contends  it  does,  nor  can  we  find  any  war- 
rant for  what  the  sanitary  officer  has  done  and  now  insists  on.  The 
right  to  abate  is  limited  to  the  removal  of  that  in  which  the  nuisance 
consists.  Necessity  may  justify  so  much,  but  when  the  necessity 
passes  away  the'right  to  go  any  further  ceases.  The  public  exigency 
is  met  and  satisfied  by  the  removal  of  the  nuisance.  The  right  to 
abate  puUic  nuisances  is  derived,  in  every  instance  of  its  exercise,  from 
the  source  of  necessity,  and  the  necessity  must  be  present  to  justify 
the  exercise  of  the  right.  When  the  cause  of  the  nuisance  is  once 
abated,  the  conservation  of  the  public  health  and  safety  is  accom- 
plished; and,  that  being  so,  there  is  no  warrant  or  justification  in  pro- 
ceeding to  make  new  and  important  improvements  upon  the  premises 
for  the  convenience  of  the  tenants.  No  great  emergency,  no  pesti- 
lence, no  real  or  actual  necessity  is  shown  for  those  constructions. 
The  owner  upon  whom  the  notice  is  served  must,  at  his  peril,  ef- 
fectually remove  the  nuisance,  but  he  is  left  to  select  the  particular 
manner  of  doing  it.  The  plaintiff  had  a  right  to  construct  the  closets 
and  to  build  the  sewer,  and  to  do  all  other  work  in  connection  with 
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the  same,  in  accordance  with  her  own  notions  as  to  location,  plan, 
economy,  and  as  to  other  particular.  The  only  obligation  resting 
upon  her  was  to  put  her  premises  in  such  a  sanitary  condition  that  the 
health  of  the  public  should  not  be  jeopardized.  The  commissioner 
may  abate  the  nuisance  in  any  reasonable  manner,  but,  after  the  nui- 
sance is  abated,  then  his  authority  ceases.  If  a  nuisance  existed  on 
the  east  side  of  the  lot,  that  nuisance  was  abandoned;  and  the  com- 
missioner went  to  the  other  side  of  the  lot,  constructed  a  new  sewer, 
and  built  new  closets,  and  put  in  a  new  flushing  system.  It  is  rather 
difficult  to  perceive  that  ttis  work  contributed  in  any  way  to  the 
abatement  of  any  nuisance  which  existed  on  the  premises  at  the  time. 
The  commissioner  had  no  power,  in  directing  the  abatement  of  the 
nuisance,  to  order  these  constructions.  There  was  no  evidence  to 
warrant  a  determination  that  the  condition  of  the  vaults,  after  the 
removal  of  the  contents,  etc.,  was  euch'as  to  jeopardize  the  health  of 
the  neighborhood,  nor  does  it  appear  that  any  such  determination  was 
made.  By  the  public  health  law  (Laws  1893,  c.  661,  §§  25,  26),  local 
boards  of  health  are  empowered  to  "suppress  and  remove,"  but  no  ex- 
press authority  is  given  to  order  the  construction  of  entirely  new  works 
or  improvements  at  a  large  expense  to  the  owner. 

It  appears  from  defendant's  answer  that  these  extraordinary  pro- 
ceedings of  the  health  commissioner  are  attempted  to  be  justified  by 
the  alleged  fact  of  the  existence  of  Asiatic  cholera  in  the  seaports  of 
Earope,  "having  connection  with  the  city  of  Buffalo."  It  is  averred 
that  the  board  of  health  issued  a  proclamation  declaring  the  city  to  be 
'in  great  and  imminent  peril  by  reason  of  an  impending  pestilence,'^ 
and  empowering  the  commissioner  to  take  snch  means  and  cause  to 
be  done  any  and  all  acts  as,  "in  his  discretion,"  may  be  necessary  to 
prevent  the  invasion  of  said  cholera.  This  proclamation  or  resolution 
purports  to  have  been  made  bv  virtue  of  section  236,  City  Charter, 
which  reads,  "In  the  presence  of  great  and  imminent  peril  to  the 
poblic  health  of  the  city,  by  reason  of  impending  pestilence,"  etc.  In 
poraaance  of  this  proclamation  the  commissioner  proceeded  to  con- 
stmct  valuable  improvements  on  the  plaintiff's  property,  so  as  to 
hinder  or  prevent  the  anticipated  invasion  from  the  seaports  of  EurojK' 
"having  connection  with  the  city."  This  resolution  is  not  in  evidence, 
bot,  even  if  it  were,  it  would  afford  no  justification  to  the  commis- 
sioner for  his  invasion  of  the  plaintiff's  private  rights  of  property. 
"Imminent"  denotes  that  somethinK  is  ready  to  fall  or  happen  on  the 
instant;  as  in  "imminent"  danger  of  one's  life.  "Impending"  de- 
notes Ihat  something  hangs  suspended  over  us,  and  may  so  remain  in- 
definitdy;  as  the  "impending  e^ils  of  war."  "Threatening"  supposes 
some  danger  in  prospect,  but  more  remote;  as  "threatening  indica- 
tions for  the  future."  Webster.  Now,  assuming  that  the  Asiatic 
cholera  had  touched  the  ports  of  Southern  Europe,  some  3,000  miles 
away,  it  is  not  apparent  that  the  inhabitants  of  Buffalo  could  have 
been  in  the  presence  of  great  and  imminent  peril.  It  would  afford  no 
JQStiAcation  for  these  expensive  improvements,  and  no  attempt  is  made 
to  justify  them  as  a  reasonably  necessary  expense  for  the  abatement 
of  the  nuisance  complained  of.  Because  of  the  arrival  of  cholera  at 
foreign  ports,  may  a  citizen  of  an  inland  town  be  compelled,  nolens 
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voleus,  to  incBi  a  large  expense  in  the  improvement  d  his  property, 
and  far  beyond  what  the  exigencies  or  necessities  of  the  case  may  re- 
quire, in  anticipation  of  such  an  invasion?  Thus,  it  appears  that  this 
exorbitant  expense  was  not  incurred  as  an  incident  to  the  abatement 
of  a  nuisance  detrimental  to  health,  under  section  237,  but  was  for 
new  constructions  and  improvements  upon  the  premises,  and  away 
from  the  place  where  the  nuisance  existed,  on  account  of  a  great  and 
imminent  peril  that  had  no  existence,  except  as  a  fantasy.  In  other 
words,  this  extraordinary  expense  was  induced  by  extraordinary 
exigencies  which,  however,  had  not  actually  arisen,  within  the. true 
meaning  and  intent  of  section  236.  That  being  the  case,  how,  then, 
can  it  be  justly  claimed  that  this  large  expense  for  new  improvements 
was  reasonably  necessary  for  the  abatement  of  a  nuisance?  Section 
237  has  especial  reference  to  the  presence  of  contagious  or  pestilential 
disease,  and  the  measures  the  board  may  take  at  once  to  prevent  its 
extension. 

Another  and  a  very  serious  objection  to  the  validity  of  this  asaeas- 
ment  is  that  no  notice  appears  to  have  been  given  to  the  plaintiff  of 
these  contemplated  improvements,  nor  any  opportunity  to  be  heard 
against  them.  Section  237  further  provides  that  no  established  busi- 
ness or  private  rights  to  property  shall  be  interfered  with  until  the 
offender  charged  with  the  nuisance  shall  have  been  duly  summoned, 
by  notice  of  not  less  than  one  or  more  than  five  days,  to  appear  before 
the  commissioner  to  show  cause  whv  such  declaration  or  order  of  pro- 
hibition shall  not  be  enforced  against  the  party  or  premises  charged, 
nor  until  the  party  shall  have  an  opportunity  to  be  heard.  We  as 
sume  that  the  notices  served  on  the  plaintiff  declared  the  privy  to  be 
a  nuisance  detrimental  to  health,  and  directed  water-closets  to  be  put 
in.  Plaintiff  having  failed  to  comply  with  the  notices,  the  commis- 
sioner proceeded  to  enter  into  a  contract  for  the  construction  of  these 
costly  improvements,  which  were  not  required  for  the  abatement  of 
the  nuisance  complained  of,  but  were  supposed  to  be  demanded  by 
the  presence  of  a  great  and  imminent  peril, — in  Europe.  No  notice 
was  given  to  plaintiff  of  the  intention  to  make  these  material  and  im- 
portant alterations  in  her  property.  It  is  true  that  the  charter  does 
not  expressly  provide  for  such  a  notice,  but  merely  a  notice  to  show 
cause  why  the  declaration  made  that  a  nuisance  exists,  detrimental 
to  health,  should  not  be  enforced;  still  a  notice  is  or  may  be  requisite, 
upon  fundamental  principles  of  law.  See  People  v.  Board  of  Health. 
58  Hun,  595,  12  N.  Y.  Supp.  561.  The  statute  confers  no  judicial 
pow  er  upon  the  health  commissioner,  beyond  that  which  is  essential  to 
the  performance  of  their  administrative  functions  for  the  accomplish- 
ment of  the  end  contemplated,  to  wit,  the  summary  abatement  of 
nuisances.  "The  absence  of  any  provision  for  previous  notice  and 
hearing,  the  summary  execution  of  the  order  without  means  of  redress 
or  relief,  by  appeal  or  otherwise,  against  erroi"  and  injustice,  would 
make  the  proceedingH  violate  the  fundamental  principles  of  justice 
universally  recognized,  if  they  should  be  held  to  establish,  by  an  un- 
alterable and  absolutely  conclusive  decree,"  the  liability  of  plaintiff 
for  this  assessment.  City  of  Salera  v.  Eastern  R.  Co.,  98  Mass.  431, 
447,  451.     .ind  see,  also,  Grace  v.  Board  of  Health,  135  Mass.  490; 
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Hall  V.  StaplsB,  166  Mass.  399,  44  N.  E.  351.  The  commiaBiooer  ac- 
qaired  no  jurisdiction  of  the  matter  in  this  particular.  It  is  no  ob- 
jection to  say  that  the  power  to  adjudge  in  this  matter,  if  given  to 
the  official  at  all,  is  given  unqualifiedly,  and  without  any  requirement 
that  there  must  be  notice  of  the  proceeding;  for  the  power  to  adjudge, 
necessarily,  by  implication,  carries  with  it  the  obligation  to  give  a 
hearing  to  the  person  to  be  affected  by  the  decision.  Hutton  v.  City 
of  Camden,  39  N.  J.  Law,  122.  Though  no  notice  may  be  required  by 
the  statute,  yet  the  landowner  is  entitled  to  contest  in  a  judicial  pro- 
ceeding "the  reasonableness  of  the  order  made,  and  the  facts  upon 
which  it  proceeded"  Fire  Department  of  New  York  City  v.  Qilmour, 
149  N.  Y.  453,  459, 44  N.  E.  177, 179.  And  it  seems  that  whoever,  in 
abating  an  alleged  nuisance,  injures  private  property  or  interferes 
with  private  rights,  whether  he  be  a  pnblic  oflicer  or  private  person, 
save  when  he  acts  under  the  judgment  or  order  of  a  court  having  juris- 
diction, acts  at  his  peril ;  and  this  principle  is  applicable  to  boards  of 
health.  People  v.  Board  of  Health,  140  N.  Y.  1,  35  N.  E.  320.  The 
charter  does  not  provide  that  the  notice  to  the  owner  or  occupant  shall 
direct  the  mode  in  which  the  party  shall  proceed  to  remove  the  nui- 
sance. It  directs  the  end  to  be  accomplished,  leaving  the  party  to 
adopt  any  effectnal  mode  which  he  may  choose.  The  manifest  pur- 
pose of  the  provision  is  to  enable  the  owner  or  occupant  to  remedy  the 
enl  in  the  mode  least  detrimental  to  himself,  and  thus  secure  himself 
and  his  premises  from  the  intrusion  of  the  agents  of  the  board  of 
health.  If  the  party  neglect  to  effectually  remove  or  abate  the  nui- 
sance, the  board  is  then  at  liberty  to  entei'  upon  the  private  property 
where  it  exists,  and  take  such  measures  as  it  may  see  fit  for  its  removal. 
But  "it  is  manifest  that  if  an  irreviewable  discretion  is  thereby  lodged 
in  the  board,  and  the  citizen  is  precluded  in  a  suit  for  the  penalty  from 
contesting  the  reasonableness  of  an  order  made,  the  board  is  vested 
with  a  power  of  the  most  arbitrary  description,  liable  to  great  abuse, 
— ^a  power  which,  though  in  terms  vested  in  the  board  of  commission- 
ers,  is  sometimes,  at  least,  as  the  evidence  in  this  case  shows,  in  fact 
wielded  by  the  subordinate  appointees  in  the  name  of  the  department." 
Pire  Department  of  New  York  aty  v.  Gilmour,  149  N.  Y.  453,  44  N.  E. 
177.  The  propriety  or  legality  of  the  measures  taken  for  "abatement" 
of  the  nuisance,  and  the  reasonableness  of  the  expense,  must  be.  open 
to  investigation.  It  may  be  shown  that  they  were  "unreasonable, 
nanecesBary  and  oppressive."  The  hasty  and  indiscreet  conduct  of 
the  sanitary  commissioner  is -an  admonition,  not  to  be  disregarded, 
against  listening  to  any  claim  that  under  any  circumstances  the  power 
of  ultimate  judgment  over  the  law  and  facts,  with  respect  to  the 
rights  of  persons  or  of  property,  can  be  safely  confided  to  other  hands 
than  those  of  the  ordinary  judicial  tribunaJa  As  this  case  stands 
before  this  court,  it  appears  that,  without  right,  the  city  of  Buffalo, 
through  its  officers,  has  entered  upon  the  property  of  the  plaintiff,  and, 
without  her  absent,  altered  its  condition,  at  a  large  expense,  and  it  is 
soTight  to  charge  her  land  with  the  obligation  of  payment.  To  sanc- 
tioD  such  proceedings  as  these  would  be  to  place  the  property  rights  of 
the  citizens  under  the  uncontrolled  will  of  the  sanitary  authorities. 
The  importance  of  sustaining  the  board  of  health  in  all  lawful  meas- 
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urea  tending  to  secure  and  promote  the  health  of  the  city  should 
make  us  cautious  in  declaring  any  ciu-tailment  of  their  authority,  ex- 
cept upon  clear  grounds.  The  powers  conferred  for  a  so  greatly 
needed  and  most  useful  purpose  should  receive  a  liberal  construction 
for  the  advancement  of  the  ends  for  which  they  were  bestowed. 
Gregory  v.  Mayor,  etc.,  40  N.  Y.  273.  We  cannot,  however,  on  that 
account,  be  indifferent  when  private  rights  are  assailed  and  funda- 
mental principles  are  in  question. 

The  examination  of  this  case,  and  the  application  of  the  principles 
governing  us  in  the  disposition  of  the  questions  involved  therein,  lead 
us  irresistibly  to  the  conclusion  that  the  judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event.  All  concur,  except  ADAMiS,  J.,  who  concurs  in  result,  with 
opinion. 

ADAMS,  J.  (concurring).  The  health  department  of  the  city  of 
Buffalo  is  under  the  contnd  and  management  of  the  health  commis- 
sioner, upon  whom  section  237  of  the  city  charter  confers  full  power 
to  abate  any  and  all  nuisances  in  such  manner  as  he  may  deem  expe- 
dient Of  course,  the  determination  of  the  health  commissioner  as  to 
the  existence  of  a  nuisance  is  not  final  and  conclusive  UDon  the  owner 
of  the  premises  upon  which  the  nuisance  is  alleged  to  exist;  and  when 
he  assumed  to  declare  the  plaintiff's  outhouse  a  public  nuisance,  and  to 
deal  with  it  as  such,  he  did  so  at  the  peril  of  being  held  liable  in  the 
event  that  the  same  should  be  ultimately  declared  by  the  courts  to  be 
in  fact  not  a  nuisance.  People  v.  Board  of  Health,  140  N.  Y.  1,  35 
N.  E.  320;  Delaware.  L.  &  W.  E.  Co.  v.  City  of  Buffalo,  4  App.  Div. 
562, 38  N.  Y.  Supp.  610.  lu  this  case,  however,  the  court  has  adjudged 
that  the  plaintiff's  privy  was  a  nuisance  at  the  time  it  was  declared  to 
be  such  by  the  defendant's  health  commissioner,  and  this  conclusion 
is  clearly  justified  by  the  facts  of  the  case.  The  only  question,  there- 
fore, to  be  determined  upon  this  appeal,  is  whether  or  not  the  commis- 
sioner exceeded  the  authority  conferred  upon  him  by  the  provision  of 
the  charter  to  which  reference  has  just  been  made,  in  employing  the 
means  which  he  did  to  abate  such  nuisance.  As  civilization  advances 
and  the  population  of  the  country  increases,  it  has  been  found  abso- 
lutely necessary  to  confer  upon  municipalities  police  powers,  under 
which  persons  and  property  are  necessarily  subjected  to  restraints  and 
burdens,  to  preserve  the  public  health  and  secure  personal  safety, 
which  could  not  be  justified  or  even  tolerated  for  any  other  purpose. 
And  this  is  especially  true  of  the  larger  cities,  where  the  cosmopolitan 
population,  representing,  as  it  usually  does,  nearly  every  country  upon 
the  face  of  the  globe,  is  so  dense  as  to  materially  increase  the  danger 
to  be  apprdiended  from  the  spread  of  contagious  diseases.  Having 
in  mind  the  welfare  of  the  general  public,  the  courts  have  been  com- 
pelled to  recognize  and  sustain  this  power  whenever  it  is  sought  to  be 
exercised  in  good  faith  and  within  reasonable  limits;  and  therefore  it 
is  that  in  a  recent  case  it  was  held  that  the  mere  fact  that  a  law  de- 
signed to  promote  and  preserve  public  health  "cannot  be  enforced  with- 
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oat  causing  ezpenae  to  the  citizen  who  comes  within  its  proTisions  fur- 
nished no  constitutional  obstacle  to  such  enforcement,  even  without 
preriouB  notice  to,  and  a  hearing  of,  the  citizen."  Health  Department 
of  Caty  of  New  York  t.  Eector,  etc.,  of  Trinity  CSiurch,  145  N.  Y.  32, 
46,  39  N.  E.  833,  837.  It  may  be  assumed,  upon  the  established  facts 
in  this  case,  that  opportunity  was  afforded  the  plaintiff  to  construct 
water-closets  upon  her  premises,  and  connect  the  same  with  the  munic- 
ipal water  mains  and  sewer.  This  being  the  situation,  it  needs  no 
argument  to  demonstrate  that  the  maintaining  of  an  ordinary  privy 
and  a  privy  vault  upon  private  premises  in  a  city  of  the  size  of  Buffalo 
was  not  only  a  public  nuisance,  but  it  was  one  which  certainly  ought 
to  have  been  abated.  It  is  not  diiBcuIt  to  imagine  a  condition  of  af- 
fairs which  the  mere  abatement  of  a  nuisance  would  afford  but  Dartial, 
or  at  best  only  temporary,  relief;  and  in  such  a  case  I  think  that,  even 
within  the  restricted  power  conferred  by  the  Buffalo  charter,  the 
health  otAeet  of  that  city  would  be  jnstifled  in  resorting  to  any  means 
which,  in  the  circumstances  of  the  case,  were  reasonable  and  proper 
to  prevent  a  recurrence  of  the  nuisance,  provided  the  means  resorted 
to  would  impose  no  unnecessary  burden  or  restraint  upon  the  owner 
or  occupant  of  the  premises  upon  which  the  nuisance  existed.  In  thia 
particular  case,  however,  it  does  not  satisfactcwily  appear  that  the 
commissioner  was  mindful  of  the  duty  thus  resting  upon  him.  On 
the  contrary,  it  is  impossible  to  resist  tiie  conclusion  that  in  construct- 
ing a  new  building,  and  locating  the  same  upon  a  different  part  of  the 
plaintiff's  premises  from  that  occupied  by  the  one  vhich  was  destroyed, 
and  in  placing  therein  water-closets  of  his  own  selection,  at  an  expense 
of  more  than  |300,  he  was  guilty  of  an  arbitrary,  unreasonably  and 
unwarranted  exercise  of  the  power  conferred  upon  him  by  the  charter, 
in  consequence  of  which  the  plaintiff  had  just  cause  for  complaint. 
For  this  reason  I  am  in  favor  of  reversing  the  Judgment  appealed  from, 
and  granting  a  new  trial. 


(IS  App.  Div.  310.) 

PUEDT  V.  PURDY  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    Jmie  IS,  1807.) 

1.  Right  to  DovrBB— Dkvisb  of  Annuity. 

A  devise  to  the  wife  of  a,  testator  of  all  his  property,  real  and  personal, 
"tar  her  scde  use  and  benefit  as  long  as  she  Uvea,  by  her  keeping  the  prop- 
erty In  repair,  and  paying"  an  annuity  from  the  revenue  of  the  real  es- 
tate. Is  not  inconsistent  with  a  claim  of  dower  by  the  widow,  and  does  not 
Under  her  taking  a  gross  sum  in  lieu  thereof,  upon  a  judldal  sale  of  the 
real  estate,  together  with  the  Income  of  the  residue,  subject  to  the  charge. 

2.  Partition— Action  by  Widow. 

A  widow  who  Is  entitled  to  dower  in  her  husband's  real  estate,  and  also 
tenant  for  life  of  the  whole  thereof,  cannot  maintain  an  action  for  partition 
aetinat  the  remainder-men. 

Appeal  from  special  term,  Westchester  county. 

Acticn  by  Maria  A.  Purdy  against  Sanford  A.  Purdy  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 
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William  F.  Furdj,  for  appellants. 
C.  B.  Palmer,  toe  respondent 

BBADLEY,  J.  Action  for  dower  in  and  for  partition  of  lands  of 
which  Ebenezer  S.  Pordbr  died  seised.  He  left  his  will,  which  has 
been  admitted  to  probate,  whereby  he  gave  to  his  wife  (the  plaiutiffj 
all  his  property,  real  and  personal,  "for  her  sole  U86  and  benefit  as 
long  as  she  lives,  by  her  keeping  the  property  in  repair,  and  paying  to 
my  brother,  Sanford  Purdy,  four  dollju»  each  month  in  his  hand,  to  be 
derived  from  the  revenue  of  the  two  houses;  such  payment  to  com- 
mence two  years  after  my  decease."  He  devised  the  estate  in  re- 
mainder in  the  two  houses  and  lota  to  persona  named  in  the  will,  and 
gave  all  the  residue  of  his  property  to  his  wife.  He  left  no  personal 
property  of  value,  and  no  real  estate  except  the  two  houses  and  lots 
which  are  the  subject  of  this  action.  Although  it  is  very  likely  that 
the  testator,  if  he  had  any  intention  on  the  subject,  intended  the  gift 
and  devise  of  the  Ufe  estate  in  his  entire  property  to  his  wife,  subject 
only  to  the  monthly  charge  of  four  dollars  for  his  brother,  to  be  in  lien 
of  dower,  there  is  no  express  provision  to  that  effect  in  the  will. 
!Nor  will  soch  intent  be  implied  unless  the  claim  for  dower  is  clearly 
and  necessarily  repugnant  to  and  inconsistent  with  the  provisions  of 
the  wiU.  Konvalinka  v.  Schlegel,  104  N.  Y.  125,  9  N.  E.  868.  Such, 
however,  would,  to  the  common  understanding,  apparently  seem  to 
be  the  intent  and  the  consequence  of  a  gift  and  devise  by  a  testator 
to  his  wife  for  life  ot  all  his  property.  But  the  court  has  held  othei"- 
wise  in  Lewis  v.  Smith,  9  N.  Y.  502.  And  when  the  question  wa» 
raised  in  Be  Zahrt,  94  N.  Y.  605,  it  was  said  by  Judge  Earl,  in  deliver- 
ing the  opinion  of  the  court,  that  "it  is  undoubtedly  true,  as  decided 
in  the  case  of  Lewis  v.  Smith,  that  a  simple  devise  of  all  the  testator's 
real  estate  to  his  wife  during  life  would  not  be  inconaistent  with  her 
daim  oi  dower,  and  would  not  put  her  to  an  election."  The  reason 
for  the  conclusion  that  the  intent  of  the  testator  in  the  Zahrt  Case  was 
implied  that  the  provisions  made  by  the  will  for  the  wife  were  in  lieu  of 
dower  was  the  condition  that  she  should  keep  the  property  insured, 
which  condition  would  not  be  applicable  to  property  set  off  to  her  for 
dower.  And  theref{H«,  as  the  allowance  of  the  claim  of  dower  might 
defeat  some  of  the  provisions  of  the  will,  there  was  an  implication  of 
intent  which  put  the  widow  to  her  election.  In  the  present  case  no 
such  repugnancy  can  arise.  The  condition  that  the  widow  keep  the 
property  in  repair  is  a  burden  incident  to  the  life  estate,  including  that 
of  dower,  and  would  follow  without  any  testamentary  direction.  And 
upon  the  theory  that  the  right  of  dower,  being  in  the  wife,  was  not  in- 
cluded in  the  devise  made  by  the  testator  of  all  his  property  to  her, 
there  is  no  apparent  impropriety  in  permitting  the  widow,  upon  the 
sale  of  the  property  pursuant  to  the  decree,  to  take  a  sum  in  gross  for 
her  dower,  and  the  income  of  the  residue  subject  to  the  charge,  and 
less  than  the  amount  thereof,  on  behalf  of  the  brother  of  the  testator 
before  mentioned.  The  widow,  as  such,  could  not,  nor  could  she  as 
tenant  for  life,  maintain  an  action  for  partition.  The  statute  pro- 
vides that  "where  two  or  m<H-e  persons  hold  and  are  in  possession  of 
real  property,  as  joint  tenants  or  as  tenants  in  common,  in  which 
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either  of  them  has  an  estate  of  ioheritance,  or  for  life,  or  for  years, 
any  one  or  more  of  them  may  maintaia  an  action  tm  partition."  Oode 
Civ.  Froc.  §  1532.  This  does  not  require  an  actual  pedis  posseflsio, 
but  a  present  right  to  the  possession  as  distinguished  from  a  vested 
remainder  or  reversion.  The  plaintiff  having  the  life  estate  had  no 
joint  tenant  or  tenant  in  common  in  possession,  within  the  meaning 
of  the  statute.  Cromwell  v.  Hull,  97  N.  T.  209 ;  Weston  v.  Stoddard, 
137  N.  Y.  119,  33  N.  E.  62;  Beed  v.  Reed,  46  Hun,  212;  Id.,  107  N.  Y. 
545,  14  N.  E.  442.  In  Tilton  v.  Vail,  53  Hun,  324,  6  N,  Y.  Supp.  146, 
reference  is  made  to  the  case  of  Reed  v.  Beed.  and  is  distinguished 
from  it  in  that  the  latter  was  an  action  brought  by  the  tenant  by  the 
curtesy  against  the  tenants  in  remainder,  while  the  action  in  the 
Tilton  Case  was  for  partition  by  a  tenant  by  the  curtesy  who  had 
tenants  in  common  for  defendants  with  whom  he  could  unite  those 
having  estates  in  remainder  or  reversion.  Code  Civ.  Proc.  §  1538.  In 
the  case  of  Ackley  v.  Dygert,  33  Barb.  176,  cited  in  support  of  the 
proposition  that  lie  plaintiff  can  maintain  partition,  the  widow  had 
a  life  interest  in  an  undivided  half  only  of  the  premises.  She  therefore 
necessarily  had  a  tenant  in  common.  But  it  is  not  necessary  that  the 
action  could  be  treated  as  one  in  partition  to  enable  the  plaintiff  to 
take  a  gross  sum  in  satisfaction  of  her  life  estate  in  the  remaining 
jHX)ceeds  of  the  sale  of  the  premises  after  deducting  the  amount  to 
which  she  is  entitled  for  her  dower;  and,  if  she  does  so  take  such  gross 
sum,  the  residue  of  the  fund  is  to  be  distributed  as  in  an  action  of 
partition  under  like  circumstances.  Code  Civ.  Proc  §  1625.  The 
testator's  brother,  Sanford,  is  first  entitled  to  his  monthly  legacy  of 
four  dollars  from  the  income  of  such  remaining  proceeds  of  the  sale 
following  the  satisfaction  of  dower,  including  sufQcient  to  cover  any 
arrearage  which  he  may  not  have  relinquished,  and  to  which  he  may 
be  entitled. 

As  to  the  matter  of  repairs  or  waste  which  it  is  claimed  is  charge- 
able to  the  plaintiff,  it  does  not  appear  that  the  attention  of  the  court 
was  specifically  called  to  that  question,  and  the  evidence  on  the  sub- 
ject is  too  vague  to  require  any  direction  on  this  review. 

The  judgment  should  be  afiirmed,  with  costs,  payable  out  of  the 
proceeds  ot  the  sale  directed  by  the  judgment     All  concur. 


08  App.  Dlr.  331.) 

CITY  OF  BROOKLYN  v.  WOLZ. 

(Snpreme  Court,  Appellate  Division,  Second  Department.    Jane  10,  1897.) 

JusncKs  OF  THE  Pbace— Fees. 

Laws  1880,  c.  256,  providing  that  no  Justice  of  the  peace  or  police  Justice 
In  the  city  of  Brooklyn  should  receive  any  fee  or  compensation,  other  than 
his  salary,  superseded  section  3118  of  the  Code  of  (HvU  Procedure,  allowing 
Justices  to  retain  fees  in  summary  proceedings;  and  under  said  act  and 
Laws  1881,  c.  141,  and  the  general  revlalon  of  the  laws  affecting  the  clt; 
of  Brooltlyn  (Laws  1888,  c  683),  Justices  of  the  peace  In  Brooklyn  are  not 
entitled  to  such  fees. 

Submisgion  of  controversy  on  an  agreed  statement  of  facts  between 
the  city  of  Brooklyn  and  Charles  Frederick  Wolz.  Judgment  for 
plaintiff. 
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Arjfued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLBTT, 
HATOH,  and  BBADLBY,  JJ. 

William  G.  Cooke,  for  plaintiff. 
John  A.  Anderson,  for  defendant 

PER  CURIAM,  There  is  little  to  decide  in  this  case,  and  still 
less  to  say  about  it.  The  defendant  and  the  justice  of  the  peace,  of 
whom  he  was  the  clerk,  in  1894  and  1895  collected,  as  fees  on  mak- 
injg:  returns  on  appeals,  tibie  sum  of  f  126,  being  f2  tor  each  of  63  re- 
turns, some  of  which  were  appeals  in  summary  proceedings.  Under 
section  3118  of  the  Code  of  Civil  Procedure,  as  under  previous  legis- 
lation, the  justice  was  allowed  to  retain  the  fees  in  summary  pro- 
t^edinga,  but  in  no  other  cases.  But  by  chapter  256  of  the  Laws  of 
1880  it  was  expressly  enacted  that  no  justice  of  the  peace  or  police 
justice  in  the  city  of  Brooklyn  should  receive  any  fee  or  compensation 
other  than  his  salary,  and  the  clerks  of  the  courts  were  required  to 
collect  and  pay  all  fees  into  the  city  treajsury.  This  statute  was 
I)a8sed  six  days  later  than  the  Code,  and  superseded  the  provisions  of 
the  latter,  although  the  Code  was  not  to  take  effect  until  September 
1st  of  that  year.  But  even  the  question  of  which  statute  shall  pre- 
vail is  eliminated  from  the  case  by  chapter  141  of  the  Laws  of  1881, 
and  also  by  the  general  revision  of  the  local  laws  affecting  the  city 
of  Brooklyn,  passed  in  1888  (chapter  583),  which  adopted  and  re- 
enacted  the  statute  of  1880  as  amended  in  1881.  Judgment  for  the 
plaintiff  on  agreed  statement  of  facts. 


•(18  A  pp.  Dlv.  318.) 

PEOPLE  ex  rel.  HOFFMAN  v.  PRESIDENT,  KTO.,  OF  VILLAGE   OF 

NTACK. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  15,  1897.) 

ViLLAOx — CocRT  Room  of  Police  Jdbticb. 

A  village  is  not  compelled  to  furnish  a  police  justice  witli  an  office  or 
court  room. 

Appeal  from  trial  term. 

Application  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  Mark  Hoffman,  for  a  peranptory  writ  of  mandamus  against  the 
president  and  board  of  trustees  of  the  village  of  Nyack.  IVom  an 
order  directing  the  writ,  defendants  appeal.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

George  A.  Wyre,  for  appellant. 
Richard  S.  Harvey,  toe  respondent. 

GOODRICH,  P.  J.  The  relator  is  a  police  justice  of  the  village 
of  Nyack,  Rockland  county.  Prom  the  time  of  his  election,  in  Mareh, 
1894,  down  to  September  6,  1896,  the  village  authorities  furnished  a 
court  room  to  the  relator,  but  have  refused  to  do  so  any  longer.  He 
claims  that  a  suitable  room  should  be  furnished  him  by  the  village 
trustees,  and  on  his  petition  a  writ  of  peremptory  mandamus  was 
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issued,  requiring  the  village  trustees  to  furnish  the  same.  We 
have  not  been  referred  to  and  cannot  find  any  authority  by  which 
a  village  ia  compelled  to  furnish  a  police  justice  with  an  ofiBce.  In 
the  case  of  People  v.  Village  of  Wappingers  Falls,  83  Hun,  130,  31 
X.  T.  Supp.  758,  affirmed  144  N.  Y,  616,  39  N.  E.  641,  and  upon  which 
respondent's  counsel  relies,  this  question  was  not  raised,  the  question 
involved  being  the  title  of  relator  to  the  office  of  police  justice.  The 
act  for  the  incorporation  of  villages  (3  Eev,  St.  [9th  Ed.]  p.  2262) 
confers  upon  the  trustees  of  a  village  containing  a  population  of  2,000 
and  upwards  the  power  to  appoint  a  police  justice,  but  it  contains 
no  authority  to  provide  a  court  room.  It  does  contain  a  provision 
authorizing  the  board  of  trustees  to  provide  a  suitable  room  for  hold- 
ing their  own  meetings.  It  does  not  appear  by  the  record  that  the 
duties  of  the  relator  are  of  such  a  character  as  to  require  a  room  for 
permanent  occupancy,  and  it  may  well  be  that,  if  occasion  should 
arise  for  the  use  of  such  a  room  under  circumstances  which  require  an 
extended  and  important  trial  with  many  witnesses,  for  a  considerable 
period  of  time,  the  relator  might  be  justrfled  in  procuring  a  suitable 
room  for  that  special  occasion,  and  that  the  village  trustees  might 
be  justifled  in  providing  for  the  expense  thereof.  But  the  appeal 
papers  show  no  such  emergency  as  justifies  a  peremptory  writ  of 
mandamus  to  compel  them  to  provide  a  permanent  court  room  for 
the  relator.  We  do  not,  however,  express  an  opinion  upon  this  sub- 
ject. In  the  case  of  Tompkins  y.  Mayor,  etc.,  14  App.  Div.  536,  43  N. 
T.  Supp.  878,  this  court  approved  the  employment  by  the  district 
attorney  of  a  special  alienist  to  testify  as  to  the  mental  condition  of 
one  Harris,  where  an  application  had  been  made  to  the  governor  fcr 
executive  clemency,  and  the  latter  had  appointed  a  cmnmission  to 
inquire  into  the  same,  although  there  was  no  special  authority  in  the 
statutes  providing  for  such  employment,  and  decided  that  the  ex- 
pense thereof  was  a  proper  charge  upon  the  county. 
The  order  appeal^  from  is  reversed.     All  concur. 


<18  App.  Dlv.  250.) 

LAMB  ▼.  LAJiIB  et  aL  (two  cases). 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  15.  1897.) 

1.  Amtsitoftial  Cohthaot— What  Constitutes. 

An  oral  momiae  by  a  woman.  In  a  conversation  with  her  Intended  hus- 
iMnd,  to  make  him  equal  with  her  In  her  property,  by  making  a  division  o( 
that  which  belonged  to  her,  cannot  be  enforced  as  an  antenuptial  contract 

2.  Husband  and  Wife— Qiftb— Trdsts— Eviuenck. 

A  hnstMind  occupies  such  a  relation  of  trust  and  confidence  to  his  wife 
that,  where  property  conveyed  to  him  by  his  wife  is  alleged  by  her  to  be 
bdd  in  trust  for  her,  but  Is  claimed  by  him  as  a  gift,  be  Is  bound  to  show 
by  unmistakable  evidence  that  the  gift  was  freely  and  deliberately  made, 
and  that  the  transaction  was  fair  and  proper. 
&  Samk— Enforckmbht  or  Trdst— Statute  of  Fbauds. 

Wbere  property  has  been  obtained  by  a  husband  from  his  wife  by  an 
abuse  of  the  confidential  relation  between  them,  equity  may  impress  upon 
•och  property,  in  the  bands  of  the  husband  or  his  grantee,  a  trust  for  the 
benefit  ot  the  wife,  without  regard  to  the  statute  of  frauds. 
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4.  6amk — Secrbt  Tbustb— Bosa  Ftdb  Mortoagees. 

When  a  wife  has  vested  tlUe  to  her  property  In  her  husband,  though 
In  consequence  of  his  abuse  of  her  confidence,  and  Intended  to  be  upon  a 
secret  trust  for  her,  a  mortgage,  taken  in  good  faith  to  secure  a  loan  made 
to  the  husband,  constitutes  a  valid  lien  on  the  property. 

5.  Same — Evidence  to  Establish  Trcst. 

Upon  the  evidence  in  this  ease  as  to  the  dealings  between  husband  and 
wife  In  relation  to  the  wife's  property,  by  which  the  husband  had  acquired 
title  to  such  property  without  consideration,  and  bad  disposed  of  and  Incum- 
bered the  same  for  his  own  benefit,  hid,  that  equity  would  Impress  a  trust 
for  the  benefit  of  the  wife  upon  such  property  In  the  hands  of  the  hus- 
band and  those  holdhig  title  thereto  for  his  use. 

Appeal  from  special  term. 

Action  by  Florence  Fisher  Lamb  agalngt  William  R  Lamb  and  oth- 
ers. There  were  judgments  for  plaintiff  directing  a  conyeyance  of 
real  estate  to  her,  and  for  rents,  and  plaintiff  and  defendants  William 
R.  Lamb  and  Benjamin  B.  Lamb  appeal.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BAJBTLETT, 
HATCH,  and  BBADLEY,  JJ. 

Edwin  C.  Low,  for  appellants. 

Edward  A.  Hibbard,  for  respondent  Lamb. 

Edward  E.  Bprague,  for  respondent  Hamilton  TmBt  Go. 

GOODRICH,  P.  J.  The  plaintiff  and  the  defendant  Dr.  William 
R  Lamb  were  married  in  October,  1893,  at  Providence,  R  I.  In  No- 
vember, 1895,  they  separated,  and  at  the  time  of  the  commencemeni 
of  this  action,  in  February,  1896,  they  were  living  apart  from  each 
other.  The  plaintiff  and  her  brother,  Elwell  T.  Fisher,  inherited 
from  their  father,  who  died  in  1891,  34  vacant  lots  at  Flatbush,  which 
were  valued  at  about  f  18,000,  and  which  were  subject  to  the  dower 
right  of  their  mother,  Mary  A.  F.  Lamb.  The  plaintiff  purchased 
her  brother's  interest  in  the  lots,  and  also  the  dower  right  of  her 
mother,  for  which  latter  she  gave  her  own  note  of  (2,000.  She  thus 
became  sole  owner  of  the  premises.  Shortly  after  her  marriage,  and 
in  December,  1893,  slie  executed  a  deed  of  the  34  lots  to  her  counsel, 
Albert  A.  Baker,  of  Providence,  to  be  by  him  conveyed  to  the  hus- 
band, Dr.  Lamb.  The  plaintiff  claims  that  these  conveyances  were 
intended  to  put  the  title  in  the  name  of  Dr.  Lamb  as  her  agent,  and 
for  her  benefit,  for  the  sole  purpose  of  enabling  him,  when  he  effected 
sales  or  trades  of  the  property,  or  parts  thereof,  to  execute  deeds  to 
intending  purchasers  without  the  necessity  of  waiting  to  obtain  her 
signature  thereto,  while  the  husband  claims  that  they  were  executed 
in  pursuance  of  a  verbal  antenuptial  agreement  to  do  so.  A  ques- 
tion of  fact  between  the  parties  is  thus  sharply  and  distinctly  pre- 
sented, and  their  testimony  is  diametrically  opposed.  This  renders 
necessary  a  careful  analysis  of  the  evidence.  Mrs.  Lamb  testified 
that  no  consideration  whatever  was  paid  by  Baker  or  her  husband  for 
the  deeds,  and  this  is  not  disputed,  except  that  Dr.  Lamb  testifies, 
and  the  plaintiff  concedes,  that  he  assumed  and  agreed  to  pay  the 
(2,000  represented  by  the  note  which  she  had  given  to  her  mother 
for  her  dower  right,  and  that  he  gave  the  mother  a  note  for  that 
amount,  which  was  to  be  paid  out  of  the  proceeds  of  sales,  and  upon 
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which,  as  the  evidence  shows,  he  sabseqnently  paid  f200,  but  no  more; 
that  a  jadgmeut  had  been  recovered  in  the  interest  of  the  mother, 
though  in  the  name  of  another  person,  and  that  an  execution  upon 
the  judgment  has  been  returned  unsatisfied;  and  ttiat  a  receiver  in 
supplementary  proceedings  has  been  appointed.  The  plaintiff  fur- 
ther testified  that  shortly  after  her  marriage  her  husband  told  her 
that  her  property  was  going  to  rack  and  ruin  for  want  <d  managing 
and  attention,  and  continued  to  talk  in  the  same  strain,  night  after 
night,  saying  that  women  understood  nothing  about  business,  and 
did  not  know  how  to  manage  affairs,  and  that,  if  the  title  to  the  Flat- 
bush  lots  were  transferred  to  him,  he  would  come  on  to  New  York, 
and  manage  the  property,  and  make  money  for  iter  by  selling  for  cash 
or  exchanging  for  other  property;  that  even  when  she  was  ill  he  con- 
tinued his  persuasions,  owing  to  all  of  which  she  consented  to  execute 
a  transfer  of  the  property;  that  he  also  informed  her  that  he  had 
opportunities  to  make  desirable  exchanges  of  some  of  the  lots  for 
improved  property,  and  that  it  was  necessary  to  have  the  title  stand 
in  his  name,  so  that  he  could  quickly  make  transfers  without  troubling 
her,  or  waiting  to  send  to  Providence  for  her  signature;  and  that  it 
w^as  for  this  reason  only,  and  on  account  of  her  confidence  in  him, 
that  she  made  the  transfer.  The  husband,  on  the  other  hand,  tes- 
tified that  before  the  marriage,  and  after  a  courtship  of  over  a  year's 
duration,  he  had  a  conversation  .with  the  plaintiff,  which  I  quote 
in  his  own  words,  as  it  is  upon  this  conversation  that  he  bases  his 
claim  to  an  antenuptial  agreement: 

''Q.  Ton  have  been  asked  In  reference  to  an  antenuptial  agreement.  What  do 
you  mean  by  that?  A.  I  mean  that  we  bad  an  agreement  and  understanding 
before  we  were  married  concerning  property.  We  had  a  conversation  on  that 
subject.  It  was  in  reference  to  getting  married.  I  stated  .it  that  time  that  I 
wasn't  prepared  to  get  married  Just  now,  because  I  hadn't  the  means.  I  told 
her  that  I  hadn't  the  means  at  the  present  time,  and  I  didn't  care  to  assume  the 
responsibility  that  generally  incnts.  That  was,  perhaps,  aeTeral  weeks  l)efore  we 
were  married.  We  had  had  an  understanding,  tlioneh.  i>rior  to  that  Our  under- 
standing was  expressed  in  words.  She  said  that  tliat  needn't  make  any  differ- 
ence; tliat  she  would  make  me  equal  with  her  In  everything,— property  and 
eroythlng  else  we  would  be  equal.  She  would  give  me  enough  of  her  property 
so  that  we  should  be  eqnal.  I  don't  know  that  those  lots  were  spoken  of  at 
that  ttane  specially.  I  don't  know  that  there  was  anything  else.  That  was  the 
aubstance  of  the  conversation.  It  was  several  weeks  after  that  convers,ition 
took  place  before  our  marriage.  I  can't  say  exactly  how  long.  Q.  Did  you 
liave  any  other  conversation  on  that  subject  prior  to  your  marriage?  .\.  Yes, 
I  think  we  spoke  of  It  again  in  reference  to  it.  Q.  State  all  that  was  said  on 
that  subject.  A.  Well,  It  was  imderstood  between  us.— we  had  an  undersiand- 
Ing.— we  had  several  talks,  I  tliink,  on  another  occasion  that  I  slioidd  tie  equal; 
and  it  was  tmderstood  between  us  tliat  we  sliould  liaVe  a  division  of  things,— 
property  and  so  forth.    I  can  Identify  the  writing  of  the  letter  shown  me." 

He  further  testified  that  several  weeks  after  the  marriage  took 
place  he  asked  her  what  she  was  going  to  do  about  the  matter,  and 
spoke  of  the  Flatbush  lots;  that  she  told  him  that  her  mother  and 
brother  had  some  interest  in  them;  that  her  brother  would  take 
about  94,000  for  his  interest,  and  her  mother  |2,000  for  her  interest, 
and  he  could  have  the  lots;  that  she  afterwards  refused  to  execute 
a  deed  unless  he  would  assume  the  payment  of  the  mother's  note, 
-which  he  agreed  to  do,  whereupon  she  directed  Mr.  Baker  to  make  out 
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the  deeds;  that  they  went  to  Baker's  office,  where  a  note  of  |8,000 
waa  presented  for  his  signature,  apparently  to  pay  for  Elwell's  inter- 
est; that  he  refused  to  sign  the  note,  and  tore  it  up,  but  that  some 
three  weeks  after  the  execution  of  the  deed  he  gave  her  a  note  for 
♦1,875, — the  sum  which  she  had  paid  for  her  brother's  interest,— 
writing  in  the  words  payable  "after  two  years,  at  my  convenience." 
This  note  is  dated  July  22,  1894,  while  the  deeds  to  Baker  and  the 
husband  are  dated  December  21, 1893.  No  sooner  had  the  doctor  ob- 
tained a  title  to  the  34  lots,  than  he  began  operations  to  dispose  of 
them.  He  seems  to  have  forgotten  that  according  to  his  version  of 
the  conversation  between  his  wife  and  himself  it  was  her  intention 
simply  to  put  him  upon  a  pecuniary  equality  with  herself,  and  that 
to  effectuate  that  design  he  should  have  retained,  rather  than  dis- 
posed of,  the  lots.  In  March,  1894,  he  traded  off  a  portion  of  the 
lots  for  an  ai>artment  house  on  Herkimer  street,  which  was  sub- 
ject to  a  large  mortgage.  The  title  to  this  house,  however,  waa  taken 
in  the  name  of  his  fathw,  the  drfendant  Benjamin  R  Lamb,  who 
gave  him  back  a  second  mortgage  of  f  10,000,  covering  the  equity  iu 
the  property.  He  testified  that  his  reason  for  taking  the  title  in  his 
father's  name  was  his  fear  that  his  wife  might  refuse  to  execute  the 
deed  when  he  should  want  to  sell  the  house,  or  that  she  might  make 
some  other  trouble  about  it  No  consideration  was  paid  by  the  father 
for  the  conveyance.  It  would  seem,  also,  to  have  been  the  doctor's 
intention  to  secure  himself  against  any  trouble  with  his  father  when 
he  took  the  mortgage  back  to  himself,  thus  keeping  the  key  to  the 
situation.  He  also  sold  three  of  the  lots  fw  f  1,500,  which  he  ap- 
propriated to  his  own  use.  This  summary  covers  the  premises  de- 
scribed in  the  complaint  and  judgment  in  the  first  action.  The  other 
11  lots  are  those  to  which  the  second  action  relates.  These  lots 
were  included  in  the  deed  already  set  out,  but  the  doctor  had  another 
deed  prepared,  which  covered  these  11  lots,  and  he  and  his  wife  ex- 
ecuted and  acknowledged  it  in  August,  1894.  It  did  not  contain  the 
name  of  any  grantee,  the  space  therefor  being  left  blank.  The  doc- 
tor told  his  wife  that  the  name  of  the  grantee  waa  to  be  filled  in  when 
a  sale  or  exchange  should  be  effected.  Subsequently  the  name  of 
Benjamin  B.  Lamb  was  written  into  this  space,  and  this  deed  was 
put  on  record  December  11,  1894.  The  plaintiff  received  no  consider- 
ation for  this  deed.  In  January,  1895,  a  mortgage  to  the  Hamilton 
Trust  Company  for  |2,500  was  executed  by  Benjamin  and  his  wife, 
and  in  October,  1895,  this  mortgage  was  canceled,  and  a  new  mort- 
gage of  ?3,000  to  the.  same  company  waa  executed.  In  Novembei, 
1894,  the  plaintiff's  suspicions  seem  to  have  been  awakened  to  such 
an  extent  that  she  consulted  counsel,  who  examined  the  records,  and 
found 'the  conveyances  to  William  B.  Lamb  recorded,  and  this  was 
the  first  intimation  she  had  that  her  husband  had  written  the  name 
of  his  father  in  the  deed  which  had  been  executed  in  blank,  or  that 
the  Herkimar  street  house  had  been  conveyed  to  him.  She  at  once 
wrote  to  William  R  Lamb,  asking  him  to  deed  the  property  back  to 
her,  which  he  refused  to  do,  writing  her  a  letter  in  which  he  told  her 
to  do  her  "wifely  duty."  What  were  his  ideas  of  that  wifely  duty 
does  not  appear,  nor  how  he  expected  her  to  perform  it. 
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The  Bitaation  thus  detailed  may  be  briefly  summarized  as  followB: 
The  plaintiff  has  uo  lots,  but  she  has  a  note  of  her  husband's  for 
|1,875,  payable  "at  his  convenience,"  and  which  has  not  been  paid, 
while  her  note  for  f2,000  is  outstanding:  Her  husband  has  received 
|1,500  for  the  three  lots,  fa.OOO  on  the  mortgage  to  the  trust  com- 
pany, a  mortgage  of  f  10,000  on  the  Herkimer  street  house,  and  his 
wife's  note  for  f2,000,  and  the  defendant  Benjamin  has  the  title  to 
the  11  lota,  valued,  possibly,  at  f  5,500  (the  price  at  which  the  doctor 
sold  the  other  three  lots),  subject  to  the  mortgage  of  |3,000.  This  is 
at  least  a  peculiar  method  of  "equaling  up"  property  matters  between 
wife  and  husband.  Bo  canny  a  proceeding  as  this  throws  a  flood 
of  light  backward  upon  the  antenuptial  and  postnuptial  transactions 
of  the  doctor  with  the  plaintiff.  Surely,  there  never  was  a  more 
bald  and  flimiy  attempt  to  convert  an  apparently  casual  conversation 
between  lovers,  occurring  under  the  sanction  of  a  marriage  engage- 
ment, into  an  antenuptial  contract,  about  which,  from  time  immemo^ 
rial,  the  law  has  placed  guards  and  hedges;  a  contract  which,  since 
the  time  of  the  passage  of  the  statute  of  frauds,  in  the  reign  of  Charles 
n.,  so  far  as  I  have  been  able  to  find,  no  one  has  ever  attempted  to 
prove,  or  been  permitted  to  establish,  by  parol,  or  otherwise  than  by 
a  duly-executed  instrument  in  writing,  or  by  such  written  evidence 
as  would  be  sufficient  to  establish  any  other  contract  which  is  within 
the  statute  of  frauds.  The  audacity  of  such  an  effort  is  equal  to  the 
muoanliness  shown  in  the  disclosure,  for  purposes  of  personal  gain^ 
of  convOTsation  and  correspondence  which  are  usually  r^arded  as 
sacred  confidences.  It  is  undoubtedly  true  that  it  has  been  the  con- 
stant practice  of  the  courts  to  enforce  antenuptial  contracts  accord- 
ing to  their  terms  (Johnston  v.  Spicer,  107  N.  Y.  185,  194,  13  N.  E. 
753).  but  such  enforced  contracts  have  invariably  been  written  con- 
tracts, the  existence  of  which  could  not  be  open  to  question.  It  wa» 
held  in  Clark  v.  Clark,  28  Hun,  509,  that  the  court  will  scrutinize 
even  such  written  contracts  very  closely,  and  will  prevent  their  be- 
ing made  the  instruments  of  oppression,  deception,  or  fraud.  How 
much  more  swift  will  a  court  of  equity  be  to  brand  an  attempt  like 
that  presented  foe  its  consideration  in  the  case  at  bar  as  an  unright- 
eous attempt  to  persuade  a  court  of  justice  to  use  its  high  prerogatives 
to  sanction  a  fraud  upon  a  confiding  and  deceived  wife. 

The  defendants'  counsel  urges  with  great  zeal  that  a  trust  can  only 
be  created  by  some  writing  signed  by  the  party  who  is  enabled  to 
declare  such  trust,  citing  the  statute  of  29  Car.  IL,  which  has  become 
a  part  of  our  common  law;  but  he  has  evidently  overlooked  the  provi- 
sions of  the  Bevised  Statutes  which,  in  the  title  on  "Fraudulent  Con- 
veyances and  Contracts  Relative  to  Lands,"  provide:  "Nothing  in 
this  title  contained,  shall  be  construed  to  abridge  the  powers  of  courts 
of  equity,  to  compd  the  specific  performance  ol  agreements  in  cases 
«f  part  performance  of  such  agreements."  2  Rev.  St.  (9th  Ed.)  p». 
1885,  §  10.  Executory  agreements  made  between  a  man  and  woman 
who  afterwards  marry  were  invalid  and  absolutely  void  at  common 
law,  and  irrespective  of  statute.  Pom.  Eq.  Jur.  §  1297.  In  1849  an 
act  was  pass^  providing  that  "all  contracts  made  between  persons 
in  contemplation  of  marriage  shall  remain  in  full  force  after  such  mar- 
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riage  takes  place"  (Laws  1849,  c  375,  §  3);  but  this  assumes  and  refers 
to  a  contract  legally  executed,  which  an  antenuptial  contract  is  not, 
unless  it  be  in  writing,  and  subscribed  by  the  party  to  be  charged 
thereby.  The  Revised  Statutes  (2  Rev.  St.  p.  135)  provide  that  every 
agreement,  promise,  or  undertaking  made  upon  consideration  of  mar- 
riage, except  mutual  promise  to  marrv.  shall  be  void  unless  such  agree- 
ment, or  some  note  or  memorandum  thereof,  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith.  In  Peck  v.  Vande- 
mark,  99  N.  Y.  29,  1  N.  E.  41,  it  was  held  that  such  a  contract  could 
be  established  by  letters  between  the  parties,  and  for  this  purpose,  ap- 
parently, in  the  present  action,  the  husband  introduced  a  letter  writ- 
ten to  him  by  the  plaintiff  before  her  marriage;  but,  in  spite  of  this 
publication  to  the  world  of  his  wife's  private  letter,  the  attempt  failed 
before  the  learned  court  below,  and  I  do  not  find  a  line  or  woid  in  it 
sufiScient  even  to  hint  at  the  existence  of  any  such  contract,  much  less 
to  suppmt  and  establish  it  Nor  is  it  any  answer  that  the  plaintiff 
did  not  demur  to  the  allegation  of  the  answer  that  there  was  an 
antenuptial  contract  in  pursuance  of  which  the  plaintiff  conveyed 
the  property  to  her  husband.  The  answer  alleged  that,  "in  pursu- 
ance of  an  antenuptial  agreement  entered  into  between  the  plaintiff 
herein  and  the  defendant  William  R.  Lamb,  and  for  a  good  and  valu- 
able consideration,"  the  deeds  were  executed.  This  allegation  was 
not  demurrable,  as  it  did  not  allege  that  the  agreement  was  verbal, 
and  so  within  the  statute ;  and,  as  the  Code  does  not  require  a  reply 
to  such  a  defense,  it  was  not  necessarv  to  plead  the  statute.  Be- 
sides,  the  action  is  to  impress  a  trust  upon  the  premises,  and  this 
constitutes  an  appeal  to  the  equitable  power  of  the  court,  llie 
husband  occupies  such  a  relation  of  trust  and  confidence  to  his  wife 
that,  in  a  case  like  the  present,  he  is  bound  to  show  by  unmistakable 
evidence  that  the  gift  was  freely  and  deliberately  made,  and  that  the 
transaction  was  fair  and  proper.  Boyd  v.  De  La  Montagnie,  73  y.  Y. 
498;  Haack  v.  Weicken,  118  N.  Y.  67,  23  N.  E.  133. 

The  case  at  bar  seems  to  us  to  present  a  condition  of  affairs  analo- 
gous to  that  considered  in  (Joldsmith  v.  Gtoldsmith,  143  N.  Y.  813,  39 
N.  E.  1067,  where  the  court  held  that  when  a  person,  through  the 
influence  of  a  confidential  relation,  acquires  a  title  to  property  which 
he  cannot  conscientiously  retain,  the  court,  to  prevent  an  abuse  of 
confidence,  may  impress  upon  the  property  an  implied  trust,  and  so 
grant  relief.  The  defendants'  counsel  cites  in  support  of  his  conten- 
tion to  the  contrary  the  case  of  Hutchinson  v.  Hutchinson,  84  Hun. 
482,  32  N.  Y.  Supp.  390,  where  Mr.  Justice  Brown  said:  "The  reported 
cases  where  it  has  been  attempted  to  establish  a  trust  by  parol  evi- 
dence are  numerous,  but  the  decisions  are  uniform  that  the  statute 
cannot  be  thus  set  aside,"  citing  authorities;  but  counsel  seems  to 
have  overlooked  entirely  the  language  of  the  learned  justice  when  he 
said: 

"The  appellant  ha8  dlscnssed  upon  his  brief  very  fully  the  proposition  tliat 
neither  the  allefcatlons  of  the  oompUlnt  nor  the  testimony  of  the  plaintiff  was 
sutilcient  to  establish  such  a  fraud  or  misrepresMitatlon  as  would  Justify  .n 
court  of  equit}'  in  setting  aside  the  conveyance.  But  that  element  Is  ellmlnatoil 
from  the  case  by  the  concession  of  tlie  respondent's  counsel  In  his  first  point 
that  'DO  frand  Is  charged  agnhist  the  defendant  and  appellant  In  the  procuriiis 
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of  reopondenf  B  signature  to  the  deed.'  Nelthor  does  the  case  pi«se&t  thofie 
elements  usual  In  constructive  or  Implied  frauds.  There  was  no  fiduciary  re- 
lation between  the  parties.  They  did  not  occupy  relations  to  each  other  where 
the  defendant  naturally  exercised  any  influence  over  the  plaintlfT.  She  owed 
him  no  duty  whatever." 

Instead  of  this  case  being  an  authority  to  support  the  defendant's 
theory,  it  seems  to  me  exactly  in  line  with  the  reasoning  of  this  opin- 
ion. It  would  be  a  monstrous  reproach  upon  equity  if  it  should 
prove  itself  unable  to  redress  a  wrong  such  as  the  evidence  discloses. 
The  case  of  Wood  v.  Eabe,  96  N.  Y.  414,  422,  offers  abundant  author- 
ity for  impressing  the  property  in  the  hands  of  the  defendants  with  a 
trust  for  the  benefit  of  the  plaintiff,  without  regard  to  the  statute 
mt  frauds.     Judge  Andrews,  in  a  very  elaborate  opinion,  said: 

"But  there  Is  a  large  class  of  so-called  constructive  trusts,  or  trusts  ex 
malefldo,  where  courts  of  equity  treat  the  holder  of  the  legal  title  to  land  bm 
a  trustee,  and,  through  the  medlimi  of  an  assumed  trust,  makes  that  title  sub- 
servient to  the  circumvention  of  fraud  and  the  attainment  of  Justice.  Trusts 
of  this  character  are  not,  I  assume,  within  the  exception  In  the  statute.  If 
tbey  were  so  considered,  then  wherever  a  court  of  equity,  acting  upon  its 
own  principles,  would.  Independently  of  the  statute  of  frauds,  separate  the  legal 
title  and  the  beneficial  interest,  and  fasten  a  trust  upon  the  property  to  subserve 
the  purposes  of  Justice,  no  question  under  the  statute  would  arise  for  the  obvious 
reason  that  the  case  was  by  Its  express  terms  excepted  from  Its  operation,  and 
'he  statute  would  never  be  an  obstacle  to  relief.  But  see  Davies  v.  Otty,  3& 
3eav.  208;  Seichrlst's  Appeal,  66  Pa.  St  237.  So,  where  a  trust  Is  sought  to  be 
established  from  the  violation  of  an  oral  agreement  purporting  to  create  a  trust, 
and  a  court  of  equity  upholds  the  trust,  and  enforces  specific  performance,  the 
trust  Is  not  an  implied  or  constructive  trust  within  the  statnte.  See  BeUasIs  v. 
Gompton,  2  Vem.  294.  The  court.  In  granting  relief  In  case  of  an  oral  agree- 
ment, proceeds  upon  the  ground  of  fraud,  actual  or  constructive,  and  enforces 
the  agreement  notwithstanding  the  statute,  by  reason  of  the  special  circum- 
stances." 

And  in  the  case  of  Bitter  v.  Jones,  28  Hun,  492,  which  was  a  case 
involving  the  confidential  relation  of  husband  and  wife,  Mr.  Justice 
Dykman  said: 

"The  statnte  against  the  creation  of  a  trust,  unless  by  writing,  does  not  em- 
barrass. It  cannot  be  involved  to  protect  these  defendants,  for  that  would 
result  In  their  assistance  In  the  perpetration  of  a  fraud  on  the  plaintiff.  That 
Is  never  permitted.  Ryan  v.  Dox,  84  N.  Y.  812.  Another  reason  Is  that  section 
10,  tit.  1,  c.  7,  pt.  2,  of  the  Revised  Statutes  (2  Rev.  St  p.  135)  Is  that  nothing 
therein  contalneid  shall  be  construed  to  abridge  the  power  of  the  court  to  compel 
specific  pa^ormance  of  agreements  partly  executed.  The  imperious  demand  ^f 
Justice  In  this  case  Is  for  the  administration  of  relief  to  the  plaintiff." 

There  was  other  testimony  tending  to  support  the  statements  of 
the  plaintiff  and  the  husband,  respectively,  but  upon  the  whole  evi- 
dence the  learned  justice  at  the  special  term,  after  hearing  and  see- 
ing the  witnesses,  decided  that  the  plaintiff's  evidence  was  true,  and 
that  the  husband's  testimony  was  false.  By  this  I  do  not  mean  even 
to  suggest  that  any  other  conclusion  can  be  drawn  from  the  evidence 
as  it  stands  in  the  cold  print  of  the  record  on  appeal,  or  that  the 
appearance  and  demeanor  of  the  witnesses  at  the  trial  were  needed  to 
enable  the  court  to  arrive  at  its  decision. 

The  claim  set  up  by  the  defendants  William  R  Lamb  and  Benjamin 
R  Lamb  to  hold  the  property  as  their  own  is  absolutely  without  foun- 
dation, and  they  hold  the  premises  impressed  with  a  trust  in  favor  of 
46N.Y.S.-16 
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the  plaintill.  The  mortgage  to  the  Hamilton  Trust  Cwnpany,  how- 
ever, is  valid  as  against  tiie  plaintiff.  She  testified  that  she  acknowl- 
(idged,  executed,  and  deliveix'd  a  deed  of  the  premises  to  Baker  iat 
the  purpose  of  having  him  convey  the  same  to,  and  thus  vest  the  title 
thereto  in,  her  husband.  It  is  true  that  she  claims  that  her  husband 
was  to  hold  the  title  for  her  benefit,  but  this,  at  most,  was  a  secret 
trust  between  them,  and  her  husband's  abuse  of  her  confidence  can- 
not be  permitted  to  injure  or  defeat  the  rights  of  innocent  strangers 
to  the  transaction.  Crosby  t.  Association,  6  App.  Div.  440,  39  N.  Y. 
Supp.  678.  Besides,  the  legal  title,  apparently,  was  already  vested  in 
the  husband  by  conveyance  to  him  through  Baker,  by  her  execution 
of  the  deed  in  blank  as  to  the  grantee,  although  the  blank  was  after- 
wards filled  in  with  the  name  of  Benjamin  B.  Lamb.  She  executed 
the  deed  for  the  purpose  of  releasing  her  dower,  not  of  conveying  the 
fee.  That  had  already  passed  to  her  husband  by  the  Baker  deeds. 
The  trust  company  found  a  valid  record  title,  and  was  justified  in 
advancing  money  upon  the  faith  thereof.  The  plaintiff's  own  evi- 
dence shows  that  when  she  executed  the  deed  she  knew  and  spoke  of 
the  fa«t  that  the  name  of  a  grantee  was  not  inserted,  and  that  she 
authorized  her  husband  to  insert  one.  It  makes  no  difference  that 
she  supposed  the  name  of  an  actual  bona  fide  purchaser,  instead  of  the 
name  of  her  father-in-law,  was  to  be  inserted.  Her  authorization 
was  not  limited  by  any  such  special  designation.  It  has  been  fre- 
quently held  that  parol  authority  is  sufficient  to  authorize  the  filling 
up  of  a  blank,  even  as  to  a  material  part  of  a  sealed  instrument.  For- 
ster  V.  Moore,  79  Hun,  472,  29  N.  Y.  Supp.  1032;  Caiauncey  v.  Arnold, 
24  N.  Y.  330;  Kane  v.  Kane,  13  App.  Div.  544,  43  N.  Y.  Supp.  662. 
The  judgments  are  aiBrmed.     All  concur. 


(18  App.  Div.  261.) 

BEDELL  T.  VILLAGE  OF  SEA  CLIFP. 

(Supreme  Court,  AppeHate  DlvlBlon,  Second  Department    June  IS,  1897.) 

Municipal  Corporations— Divbrsion  of  Sdrpace  Water— LiABiiaxY. 

Thoni^h  a  municipal  corporation  Is  not  bound  to  construct  drains  to  carry 
off  surface  water,  and  Is  not  liable  for  a  failure  to  exercise  the  power  of 
draining  the  streets,  or  for  an  erroneous  estimate  of  the  public  need,  yet 
if  such  a  corporation  collects  a  material  I)ody  of  water,  by  diverting  it  from 
its  natural  flow,  or  otherwise,  and,  when  so  collected,  discharges  it,  by  an 
artificial  channel,  upon  private  property,  It  is  liable  for  damage  thereby 
caused. 

Appeal  from  trial  term. 

Action  by  Mary  E.  Bedell  against  the  village  of  Sea  Oiff.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Bougier  Thome,  for  appellant. 
George  B.  Stoddard,  for  respondent. 
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GOODEICH,  p.  J.  The  plaintiff  in  1892  became  the  owner  of 
certain  premises  on  the  north  side  of  Seventh  avenue,  in  the  village 
of  tiea  Cliif,  upon  which  she  erected  a  dwelling  house.  Her  lot  and 
the  adjacent  streets  are  on  a  hillside,  Which  slopes  from  Seventh  ave- 
nue northward  to  Parkwaj,  and  from  Summit  avenue  westward  to- 
ward Central  avenue.  This  slope  indicates  what  was  originally  the 
natural  course  of  surface  water.  Previous  to  plaintiff's  purchase, 
Summit  avenue  was  laid  out  from  Eighth  avenue  to  Parkway,  but  was 
not  cut  through  from  Seventh  avenue  to  Parkway,  and  the  surface 
water,  or  most  of  it,  which  came  into  Summit  avenue  from  the  south- 
ward, and  from  Seventh  avenue  from  the  eastward,  was  diverted 
from  its  natural  flow,  and  discharged  upon  the  plaintiff's  premises 
through  that  portion  of  Summit  avenue  which  lay  between  Seventh 
avenue  and  Parkway.  The  village  authorities  rounded  up  the  road- 
way of  Summit  avenue  down  to  Seventh  avenue,  and  made  gutters 
or  ditches,  constructing  the  same  in  such  manner  as  to  gather  the 
surface  water  into  Summit  avenue  as  a  channel,  diverting  it  from 
its  passage  through  the  lower  part  of  Summit  avenue,  and  sending  it 
down  Seventh  avenue,  until  it  poured  in  considerable  volume  over  the- 
plaintiff's  {H-emises,  making  gullies  therein,  tearing  away  piazza  posts, 
and  flowing  her  stable. 

This  statement  of  facts  is  to  be  derived  frMn  the  verdict  of  the 
jury,  to  whom,  upon  conflicting  testimony,  the  court  submitted  the 
question  whether  the  village  had  negligently,  unskillfully,  or  inten- 
tionally done  the  work  "so  as  to  divert  the  flow  of  water  from  its 
natural  course  across  Seventh  avenue  into  the  fields  or  the  woods,  and 
turn  it  around  into  Seventh  avenue,  and  thus  cast  it  upon  the  prop- 
erty of  the  plaintiff."  This  question  is  by  their  verdict  found  in 
favor  of  the  {daintiff. 

This  court,  in  the  cases  of  Anchor  Brewing  CJo.  v.  Village  of  Dobbs 
Perry,  84  Hun,  274,  32  N.  Y.  Supp.  371;  McCarthv  v.  Village  of  Far 
Bockaway,  3  App.  Div.  379,  38  N.  Y.  Supp.  989;  aid  Oarll  v.  Village 
of  Nortbport,  11  App.  Div.  120,  42  N.  Y.  Supp.  576,— held  that,  while 
a  municipal  corporation  may  grade  or  change  the  grade  of  its  streets 
whenever  it  deems  it  necessary,  and  property  owners  have  no  ground 
of  complaint,  even  though  the  consequence  be  that  surface  water  is 
thrown  upon  their  land,  or  is  prevented  from  flowing  therefrom,  yet 
no  right  exists  to  collect  a  material  body  of  water,  by  diverting  it 
from  its  natural  flow,  or  by  other  means  to  gather  it  together,  and, 
when  thus  collected,  to  conduct  it  by  any  artificial  channel,  and  dis- 
charge it  in  a  body  upon  private  property. 

The  appellant's  counsel  relies  upon  the  case  of  Lynch  v.  Mayor,  etc., 
TC  N.  Y.  62,  and  othw  cases,  in  support  of  the  doctrine  that  the 
village  was  under  no  obligation  to  construct  drains  to  carry  off  the 
surface  water,  and  thus  prevent  its  flowing  upon  plaintiff's  prem- 
ises, and  that  the  duty  of  draining  the  streets  is  judicial  in  its  nature. 
and  for  a  failure  to  exercise  this  power,  or  an  erroneous  estimate  ot 
the  public  need,  no  civil  action  is  maintainable.  This  is  undoubt- 
edly the  law,  but  the  court  of  appeals  in  that  case  affirmed  a  judg- 
ment in  favor  of  the  municipal  corporation,  on  the  ground  that  there 
was  no  allegation  that  the  defendant,  by  the  work  complained  of,  had 
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diverted  any  stream  of  water  apon  the  plaintifPs  lot,  or  that  it  col- 
lected water  into  a  channel,  and  threw  it  upon  such  lot,  or  caaaed  any 
more  water  to  flow  upon  such  lot  than  woidd  have  flowed  there  if  the 
avenue  had  not  been  raised.  "This  does  not  conflict  with  the  princi- 
ple enunciated  by  this  department,  because  the  allegation  ot  the 
plaintiff  is  that  the  defendant  willfully  and  negligently  constructed 
the  roads  in  such  manner  and  condition  that  the  water  and  sewage 
from  the  roads  and  streets  flowed  upon  the  plaintiff's  property,  which 
we  construe  to  be  an  allegation  of  damage  occadoned  in  the  man- 
ner, and  within  the  principle,  of  the  case  cited.  We  think,  therefore, 
that  the  judgment  should  be  afiQrmed.  All  concur,  except  BABT- 
UETT,  J.,  not  voting. 


(18  App.  DlT.  293.) 

WHITE  v.  RAMKIN. 

(Supreme  Court,  Appellate  DIviBlon,  Second  Department    Tune  15,  1897.) 

1.  Trusts — Accounting  bt  Trustee. 

Three  persons  agreed  to  enter  upon  the  construction  of  several  bouses, 
title  to  which  was  tp  be  taken  In  the  name  of  one  of  the  parties,  who  was 
to  act  aa  treasurer,  calling  upon  the  others  for  funds  as  needed,  and  mak- 
ing the  disbursements,  and  accounting  upon  the  sale  of  the  houses.  Upon 
a  suit  agalDBt  such  treasurer  for  an  accounting,  held  that  the  case  was  one 
for  the  application  of  the  rule  that  a  trustee  must  show  that  the  account  he 
renders  and  the  expenditures  which  he  claims  are  connect,  Just,  and  neces- 
sary, and  that,  If  he  does  not  keep  clear  and  accurate  accounts,  all  obscuri- 
ties and  doubts  are  to  be  resolved  against  him. 

9.  Same— Keceipts  as  Evidence. 

A  receipt,  signed  by  a  trustee,  for  a  sum  alleged  to  have  been  paid  by  him 
to  a  firm  of  which  he  Is  a  member,  Is  no  higher  evidence,  upon  his  account- 
ing, of  a  credit  claimed  by  him,  than  his  own  oral  statement. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  James  White  against  James  D.  Rankin  and  another. 
From  a  judgment  against  him,  defendant  Bankin  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BAETLETT, 
HATCH,  and  BBADLEY,  JJ. 

Daniel  B.  Thompson,  for  appellant. 
Hector  M.  Hitchings,  for  respondent. 

HATCH,  J.  The  purpose  of  this  action  was  to  procure  an  account- 
ing by  the  defendant  Bankin,  as  trustee  for  the  plaintiff,  the  defend- 
ant Christian,  and  himself.  The  parties,  by  agreement,  entered  up- 
on the  construction  of  five  houses,  the  arrangement  being  that  the 
defendant  Rankin  should  take  the  title  to  the  houses,  should  act  as 
•.reasurer,  pay  all  bills,  and  render  an  account  to  his  cestui  que  trust. 
The  houses,  when  finished,  were  to  be  sold,  and  the  proceeds  divided 
between  the  parties.  Each  party  was  to  contribute  one-third  of  the 
money  necessary,  and  the  same  was  to  be  paid  to  Rankin  from  time 
to  time,  as  the  necessity  of  construction  required.  TSie  evidence 
warranted  the  conclusion  that  Rankin  was  to  account  whenever  a 
house  should  be  sold.  The  action  was  brought  after  three  houses 
had  been  sold,  and  after  Rankin  had  refused,  upon  demand,  to  ao- 
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coont  for  the  proceeds.  He  claimed  that  he  wafi  not  to  account 
antU  all  the  houses  were  sold.  This  question  is  not  of  paramount  im- 
portance, for,  after  the  action  was  at  issue,  the  remaining  two  houses 
were  sold,  and  all  of  the  parties  were  brought  in,  and  joined  in  the 
accounting  action  brought  by  the  plaintiff. 

It  appeared  upon  the  trial  before  the  referee  that  Bajikin  kept  no 
regular  books,  and  that  his  accounts  were  in  a  very  unsatisfactory 
state,  some  being  found  in  a  journal  book,  some  in  checks,  and  some 
in  a  check  bo(^,  from  which  he  testified,  but  which  does  not  seem 
to  bare  been  produced  upon  the  triaL  For  many  of  his  expenditures 
he  had  no  vouchers,  and  his  verbal  account  of  a  large  number  of 
items  is  confused,  in  some  respects  contradictory,  and  upon  the  whole 
very  unsatisfactory.  The  general  rule  of  law  applicable  to  a  trustee 
burdens  him  with  the  duty  of  showing  that  the  account  which  he 
renders  and  the  expenditures  which  he  claims  to  have  made  were 
correct,  just,  and  necessary.  Marvin  v.  Brooks,  94  N.  Y.  71.  He 
is  bound  to  keep  clear  and  accurate  accounts,  and,  if  he  does  not,  the 
presumptions  are  all  against  him;  obscurities  and  doubts  being  re- 
solved adversely  to  him.  2  PeiTy,  Trusts,  §  821.  We  find  no  equitable 
considerations  present  in  this  case  which  call,  in  any  respect,  for  a 
mitigation  of  this  rule.  Application  of  this  principle  to  tiie  facts  of 
this  case  would  have  warranted  the  referee  in  charging  the  trustee 
with  other  items,  which  by  the  findings  have  been  allowed  him. 

It  is  not  needful  that  we  state  in  detail  the  result  of  our  examina- 
tion of  the  case.  We  have  read  the  whole  of  the  testimony,  and  shail 
content  ourselves  with  a  discussion  of  some  of  the  larger  items  of 
which  the  trustee  complains.  The  item  of  (583.75,  claimed  to  be 
a  payment  made  by  the  defendant  to  the  firm  of  which  he  was  a  mem- 
ber, is  not  satisfactorily  accounted  for,  and  the  evidence  was  sufiQ- 
dent  to  warrant  the  referee  in  rejecting  it.  This  item  is  made  up 
of  quite  a  number  of  items  paid  to  employes  for  work  done,  ranging 
hi  soms  of  frwn  fS  to  $211.25.  No  vouchers  are  produced,  and  no 
proof  is  given  by  any  of  the  workmen  to  whom  the  several  sums  were 
claimed  to  have  been  paid,  except  as  to  the  largest  item  in  the  bill, 
and  in  respect  to  this  it  was  not  conclusive  upon  the  referee,  in 
view  of  the  other  testimony  in  the  case.  The  voucher  filed  was  sim- 
ply the  receipt  of  Sankin  that  he  had  paid  his  fii-m  that  amount. 
This  was  no  higher  evidence  than  his  oral  statement.  The  payment 
was  not  admitted  by  the  plaintiff,  as  his  admission  of  paj-ments  rep- 
resoited  by  vouchers  was  qualified,  and  this  item  falls  within  the 
qualification.  So  far  as  the  Lewis  and  Meyer  notes  are  concerned, 
it  appears  tram  the  evidence  that  the  defendant  Bankin  from  time 
to  time  called  upon  his  associates  to  furnish  proportionate  shares  of 
money,  for  the  purpose  of  paying  notes  as  they  fell  due.  The  notes, 
when  taken  up,  were  retained  by  Bankin.  They  constituted  in  his 
hands  a  voucher  of  the  fact  that  the  notes  had  been  paid,  but  not  of 
the  fact  that  Bankin  had  paid  the  entire  amount.  When  upon  the 
stand  Bankin  would  not  testify  that  he  had  not  received  from  his 
associates  their  proportionate  share  of  these  notra.  Ilie  payment 
was  not  admitted,  as  the  admission  was  of  vouchers,  and  these  notes 
did  not,  upon  their  face,  in  view  of  the  dealings  between  the  parties. 
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stand  as  a  voucher,  beyond  the  fact  of  payment  by  Bankin  of  his 
proportionate  share;  and  in  this  respect  the  case  is  not  aided  by  the 
production  of  the  <:heck  payable  to  Fisher  &  Valz,  as  it  rests  upon 
the  same  ground.  It  is  not  profitable  to  further  pursue  the  discus- 
sion upon  this  branch  of  the  case. 

The  defendant  Baiikin  claims  commissions..  The  claim  has  been 
disallowed  by  the  referee.  This  finding  could  have  been  based  upon 
the  ground  that  it  was  not  within  the  contemplation  of  the  parties 
that  Bankin  should  receive  any  compensation  by  way  of  commis- 
sions. Such  ground  would  have  the  support  of  evidence  and  of  au- 
thority to  sustain  it.  2  Perry,  Trusts,  p.  576,  §  918;  Blunt  v.  Syma, 
40  Hun,  566.  Or  the  referee  could  have  found  that,  by  reason  of  the 
mismanagement  of  the  estate,  he  had  forfeited  his  right  to  commis- 
sions. Either  ground  is  a  sufficient  answer  to  the  claim  now  made. 
C!ook  V.  Lowrey,  95  N.  Y.  103. 

The  award  of  costs  was  within  the  discretion  of  the  referee,  and  we 
find  no  reason  for  interfering  with  its  exercise.  2  Perry,  Trusts,  §§ 
891-900.     The  judgment  should  be  affirmed,  with  C0Bt&     All  concur. 


<1S  Ai)p.  Div.  333.:» 

McCXJRMACK   V.   NASSAU   ELECTRIC   R.   CO. 

(Supreme  Court,  Appellate  DiTision,  Second  Department.    June  15,  ISOT.) 

Impdtbd  Nkoi.ioemcb. 

The  fact  tliat  one  who  haa  been  injured  through  the  negligence  of  aaotli<»- 
Is  a  fellow  servant  of  a  third  party,  whose  negligence  eontiibuted  to  tho  In- 
Jury,  does  not  make  such  contributory  negligence  Imputable  to  the  Injurei] 
party. 

Motion  for  reargument  denied.  For  prior  report,  see  44  N.  Y. 
Supp.  684. 

Reargued  before  GOODEICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  BBADLEY,  JJ. 

PEB  CTJBIAM.  No  question  Is  presented  on  the  ai^tument  of 
this  motion  that  was  not  considered  by  the  court  in  originally  dis- 
posing of  the  appeal.  It  is  unquestionable  that  the  deceased  and  the 
driver  of  the  ice  wagon  were  fellow  servants  in  the  employ  of  the  ice 
company.  We  did  not  discuss  the  proposition  that  the  mere  fact 
that  the  deceased  and  the  driver  were  fellow  servants  of  a  common 
master  made  the  negligence  of  the  driver  attributable  to  the  decejwedj 
for  we  did  not  understand  that  such  a  point  was  seriousl.T  raised. 
The  proposition  can  rest  on  no  sound  principle,  but  it  is  useless  to 
discuss  it,  for  the  contrary  rule  is  settled  by  authoritv.  Galvin  v. 
Mayor,  etc.,  112  N.  Y.  223, 19  N.  E.  675;  Seaman  v.  Koehler,  122  N.  Y. 
646,  25  N,  E.  353,  We  may,  however,  say  this:  that  as  the  concur- 
ring negligence  of  a  co-servant  is  no  bar  to  the  action  of  a  servant 
against  a  master  for  the  latter'a  negligence  ((^^one  v.  ^ilroad  Co., 
81  N.  Y.  200;  Anthony  v.  Leeret,  105  N.  Y.  591,  12  N.  E.  561^.  we  do 
not  well  see  how  it  can  have  any  greater  efFect  to  relieve  a  third  party 
from  liability  from  wrong. 
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The  principle  in  this  class  of  cases  of  imputed  contributory  negli- 
gence is  that  at  times  the  neRligence  of  the  servant  may  bar  the 
master's  action,  for  the  master  is  liable  for  the  acts  of  his  servant; 
but  a  servant  is  not  liable  for  the  acts  of  his  master,  nor  for  those 
of  his  fellow  servant.  He  simply  takes  the  risk  of  the  latter.  The 
evidence  does  not  conclusively  show  that,  in  addition  to  their  duty 
to  the  ice  company,  the  driver  and  the  deceased  were  engaged  in 
a  joint  enterprise  for  the  sale  and  delivery  of  ice  on  their  own  account. 
The  testimony  of  the  driver,  construed  literally  and  strictly,  would 
make  the  deceased,  in  respect  to  this  business,  no  more  than  his  (the 
driver's)  servant  The  most  favorable  view  that  can  be  taken  of  the 
testimony  is  that  it  presented  a  question  of  fact  for  the  jury  to  pass 
upon.  This  the  defendant  did  not  request  The  motion  should  be 
denied,  with  flO  costs. 


(18  App.  Dlv.  .3315.) 

PEOPLE  ex  rel.  DADY  v.  BENNETT  et  al. 

(Supreme  Court,  AppeOate  Division,  Second  Department     J  one  15,  1897.) 

1.   GRAVESKND— LOCAI,    lMI>R0VEMENT8 — PAYMENT  OF  C08T. 

Laws  1895,  c.  639,  providing  for  the  iwyment  ot  the  cost  of  local  Improve- 
ments In  the  late  town  of  Oravesend,  appllra  only  to  such  claimants  as  shall 
voluntarily  appear  before  the  commission  therein  designated,  and  Rtibmit 
to  its  Jurisdiction;  and  no  relief  can  be  obtained  under  said  act  by  one 
who  does  not  so  appear  and  submit. 
8w  Pkactice— Desiai,  of  Relief  without  Prejubice. 

A  mandamus  was  denied  on  the  ground  that  a  sufficient  form  of  relief 
was  provided  for  the  relator  under  a  special  statute.  Upon  application  for 
such  relief  the  relator  was  held  not  entitled  to  It,  In  consequence  of  a  point 
of  law  not  raised  or  considered  on  the  application  for  a  mandamus.  Beld, 
that  such  denial  should  be  without  prejudice  to  a  renewal  of  the  application 
for  a  mandamus. 

Appeal  from  special  term,  Kings  county. 

Mandamus  by  the  people  on  the  relation  of  Michael  J.  Dady  against 
William  V.  B.  Bennett,  supervisor  of  the  town  of  Gravesend,  and 
others.  From  an  order  denying  the  application  for  a  peremptory 
writ  commanding  defendants  as  members  of  a  commission,  under  I^ws 
1895,  c.  639,  to  pay  the  amount  alleged  to  be  due  relator  on  a  contract 
for  constructing  and  grading  Neptune  avenue  in  the  town  of  Grave- 
send,  or  to  take  proceedings  for  the  issue  of  bonds  on  account  of  said 
contract,  relator  appeals.     AflBrmed. 

Laws  1895,  c.  639,  entitled  "An  act  to  provide  for  the  payment  of  the  cast 
of  local  Improvements  and  bonds  issued  for  the  pajrment  therefor  In  the  Inte 
town  of  Gravesend,  now  the  Tldrty-First  ward  of  the  city  of  Brooklyn,"  cre- 
ates a  commission  to  audit  and  adjudicate  upon  such  claims,  and  provides 
(section  1)  that  "the  award  *  *  •  shall  be  final  and  conclusive  as  against 
the  said  late  town  of  Gravesend  and  all  persons  In  Interest  who  shall  voluntarily 
appear  before  them  and  submit  to  their  Jurisdiction." 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATOH,  and  BRADLEY,  JJ. 

Charles  F.  Brown,  for  appellant. 
Alfred  E.  Mudge,  for  respondents. 
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WILLARD  BABTLETT,  J.  We  think  the  learned  judge  at  Bpe- 
cial  term  was  right  in  holding  that  chapter  639  of  the  Laws  of  1895  is 
applicable  only  to  such  claimants  as  shall  voluntarily  appear  before 
the  commission  therein  designated,  and  submit  to  its  jurisdiction; 
and  hence  that  the  relator  could  obtain  no  relief  uxxder  that  statute, 
inasmuch  as  he  had  not  consented  that  the  commission  should  adjudi- 
cate upon  his  claim.  His  application  was  doubtless  due  to  the  view 
which  we  expressed  in  regard  to  the  scope  and  operation  of  the  act 
of  1895  in  People  v.  Supervisor  of  Town  of  Gravesend,  6  App.  Div. 
225,  39  N.  Y.  Supp.  983.  The  argument  is  now  pressed  upon  us  that 
the  construction  then  given  to  the  statute  would  make  it  impair  the 
obligation  of  the  contract  which  the  relator  is  seeking  to  enforce; 
and  there  seems  much  force  in  this  suggestion,  which  was  not  made, 
and  perhaps  could  not  have  been  anticipated,  by  counsel  in  the  fwrner 
case.  At  all  events,  the  point  certainly  escaped  our  attention,  and 
was  not  then  considered.  On  the  present  appeal  it  is  clear  that  the 
order  of  the  special  term  should  be  affirmed;  but  it  is  also  equally 
clear  that  the  relator  is  entitled  to  a  reconsideration  by  this  court 
of  the  question  upon  which  the  reversal  in  People  v.  Supervisor  of 
Town  of  Gravesend  was  based.  It  may  be  that  the  reversal  can  be 
sustained  on  other  points,  but  the  decision  was  placed  solely  on  the 
substitution  of  a  sufficient  scheme  of  payment  by  the  act  of  1895. 
The  relator  may  seek  a  further  hearing  on  that  question  by  renewing 
his  application  for  a  mandamus  against  the  supervisor  of  Gravesend,  or 
in  such  other  manner  as  he  may  be  advised;  and  the  order  of  affirm- 
ance in  the  case  at  bar  will  be  without  prejudice  to  such  proceedings 
on  his  part. 

Order  affirmed,  but  with  leave  to  the  relator  to  renew  his  applica- 
ti<m  for  a  mandamus  against  the  supervisor  of  Gravesend,  or  take 
such  other  proceedings  as  he  may  be  advised  to  take  for  the  like 
purpose.     No  costs  of  this  appeal.     All  concur. 


(20  Misc.  Ucp.  461.) 

FOX  V.  MOHAWK  &   H.   R.  HUMAKE  SOa 

EVANS  V.  SAME. 

(Supreme  (Dourt,  Trial  Term.  Albany  (jounty.    March,  1897.) 

t.  Ddk  Process  of  Law— Animam— Reodlations. 

Laws  1896,  c.  448,  providing  that  any  person  who  harbors  a  dog  In  a 
city  of  more  than  20,0(X)  and  less  than  8(X),000  Inhabitants,  where  a  duly-In- 
corporated society  for  the  prevention  of  cruel^  to  animals  exists,  except  in 
■  the  city  of  Buffalo,  shall  procure  a  license  for  such  dog,  and  pay  a  fee  there- 
for, and  that  unlicensed  dogs  may  be  seized  and  destroyed  by  the  society 
for  the  prevention  of  cruelty  to  animals,  such  societies  being  authorized  to 
carry  out  the  act,  and  collect  and  use  the  fees,  is  a  proper  exercise  of  the 
police  power,  and  does  not  violate  the  constltatlon  of  the  state  or  of  the 
United  States  by  depriving  persons  of  property  without  due  process  of  law 
or  without  just  compensation. 

9.  Taxbs — What  Akr— License  Pees. 

No  provision  being  made  In  said  act  for  the  collection  of  tlie  license  feen. 
but  the  keeping  of  the  dogs  being  merely  prohibited  unless  the  fees  ai"e  paid. 
such  fees  are  not  taxes,  and  are  not  governed  by  the  provisions  of  the  con- 
stitution of  the  state  relating  to  the  Imposition  of  taxes. 
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&  Same— Dbvotion  to  Pobi.ic  Usm. 

The  legislature  may  devote  sucb  fees  to  the  benefit  oc  ibe  societies  for 
the  preyention  of  cruelty  to  animals  having  public  duties,  and  recognized 
In  the  general  statutes  of  the  state. 
i.  General  and  Special  City  Laws. 

Said  act,  embracing  all  the  cities  of  the  second  class  aiid  parts  of  the' 
dtles  of  the  first  and  third  classes,  and  not  relating  to  the  property,  affairs 
of  government  of  cities,  or  of  the  several  departments  thereof,  Is  neither  a 
general  nor  a  special  city  law. 
5.  Pbivate  and  Locai,  Bit.ls. 

Said  act,  relating  to  all  persona  generally  harboring  dogs  in  cities  within- 
the  specified  limits  of  population  as  a  class.  Is  not  a  private  or  local  bill, 
and  the  exception  of  the  city  of  Buffalo  does  not  affect  the  character  of  the 
act 

Separate  actions  by  Frederick  Fox  and  by  Melvine  L.  Evans 
against  the  Mohawk  &  Hudson  River  Humane  Society.  Judgments 
for  defendant. 

The  two  above-entitled  actions  were  respectively  brought  by  the  owners  of  cer- 
tain dogs  within  the  corporate  limits  of  the  city  of  Albany,  who  ask  in  their 
complaints  that  chapter  448  of  the  Laws  of  1806  be  adjudged  unconstitutional 
and  void,  and  that  the  defendant,  its  officers  and  agents,  be  restrained  from  de- 
stroying the  plaintiffs'  dogs.  OTbe  defendant  was  Incorporated  by  a  tmlon  of  a 
society  for  the  prevention  of  cruelty  to  children  and  a  society  for  the  preven- 
tion of  cruelty  to  animaLi  by  chapter  292  of  the  Laws  of  1804,  and,  besides  the 
powers  conferred  upon  the  society  for  the  prevention  of  cruelty  to  children 
by  chapter  130  of  the  Laws  of  1875,  and  upon  the  society  for  the  prevention  of 
cruelty  to  animals  by  chapter  490  of  the  Laws  of  1888,  it  has  the  powers  enu- 
merated in  article  5  of  chapter  559  of  the  Laws  of  18d5,  and  also  the  police  pow- 
ers particularly  specified  in  section  6G8  of  the  Penal  Code. 

By  section  1  of  chapter  448  of  the  Taws  of  1896  it  was  provided  tliat:  "Every 
person  who  owns  or  harbors  one  or  more  dogs  within  the  corporate  limits  of 
any  city  having  a  population  of  more  than  twenty  tliousand  and  less  than 
eight  hundred  tiiousand,  where  a  duly-incorporated  society  exists  or  may  here- 
after exist  for  the  prevention  of  cruelty  to  animals  except  In  the  city  of  Buffalo- 
shall  procure  a  yearly  license  for  each  animal  paying  the  sum  of  one  dol- 
lar for  each  one  as  hereinafter  provided;  in  applying  for  such  license  the  own- 
er shall  state  In  writing  the  name,  sex,  breed,  age,  color  and  markings  of  thn- 
dog  for  which  a  license  is  to  be  procured."  The  act  further  provides  that  the 
dog  so  licensed  shall  have  a  collar  about  its  neck,  with  a  metal  tag  attached 
thereto,  bearing  the  number  of  the  license.  Such  tag  is  to  be  supplied  to  the- 
owner  with  the  certificate  of  license.  Dogs  not  licensed  pursuant  to  the  pro- 
visions of  the  act  shall  be  seized,  and.  If  not  redeemed  within  48  hours,  may  be 
destroyed  or  otherwise  disposed  of  at  the  discretion  of  the  society  empowered 
and  authorized  to  carry  out  the  provisions  of  the  act.  Any  person  claiming  any 
dog  seized  under  the  provisions  of  the  act,  on  proving  ownership,  shall  be  en- 
titled to  resume  possession  on  payment  of  two  doUara.  The  act  further  pro- 
vides that  the  societies  referred  to  are  empowered  and  authorized  to  carry 
out  the  provisions  of  the  act,  and  to  issue  licenses  and  renewals  and  collect 
fees,  "which  fees  are  to  be  used  by  such  society  towards  defraying  the  cost  of 
carrying  out  the  provisions  of  tliis  act,  and  maintaining  a  shelter  for  lost, 
strayed,  or  homeless  animals,  and  for  Us  own  purposes."  The  act  also  pro- 
vides tliat  any  person  who  shall  hinder,  molest,  or  interfere  with  any  officer  or 
agent  of  such  society  while  in  the  performance  of  any  duty  enjoined  by  the  act 
Shall  be  deemed  guilty  of  a  misdemeanor.  The  plaintiffs  clainr  the  act  to  be 
onconstitational  for  the  following  reasons:  (1)  It  takes  property  without  due 
process  of  law,  and  without  Just  compensation,  In  violation  of  article  5,  I  1, 
of  the  constitution  of  the  United  States,  and  of  article  1,  {  6,  of  the  constitution 
of  the  state  of  New  York.  (2)  It  Is  an  unauthorized  exercise  of  the -power  of 
taxation.  (3)  It  permits  Irresponsible  persons  without  any  badge  of  authority 
other  than  that  employed  by  the  society  for  the  prevention  of  cruelty  to  animals- 
U>  invade  the  reiddence  or  home  of  a  cItisieM,  and,  in  case  a  person  hinders,  mo- 
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lests,  or  interferes  with  any  officer  or  agent  of  such  society  white  in  tlie  per- 
formance of  his  duty,  subjects  such  person  to  criminal  liability.  (4)  It  is  a 
-special  city  law,  and  has  not  been  submitted  to  any  municipal  authority  for 
approval  (5)  It  is  a  local  act,  -within  the  meaning  of  artlde  3,  g  16,  of  the  oon- 
stltutloD  of  the  state  of  New  Yorlc,  and  the  subject  is  not  expressed  in  the  title 
■as  thereby  required. 

Luther  C.  Warner,  S.  J.  Daring,  and  J.  S.  Frost,  for  plaintifEs. 
Marcus  T.  Hun,  for  defendant. 

OHASE,  J.  Although  the  constitution  of  the  United  States  and 
the  constitution  of  the  state  of  New  York  proTide  that  a  person 
shall  not  be  deprived  of  his  property  without  due  process  of  law, 
and  that  private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation,  yet  all  the  states  of  the  Union  recognize  and 
exercise  a  certain  power,  known  as  the  police  power  of  the  state, 
to  preserve  and  promote  public  safety  and  welfare.  Police  power 
IS  exercised  by  the  legislature  of  the  several  states,  and  the  legis- 
latm-e  detennines  when  the  public  safety  and  welfare  requires  its 
exercise.  Unless  the  legislature,  under  pretense  that  it  is  essential 
to  the  public  safety  and  welfare,  arbitrarily  exercises  such  police 
power,  the  courts  will  not  interfere  with  or  restrain  the  carrying  out 
of  the  provisions  of  such  statutes. 

The  first  question  for  determination  in  this  case  is  whether  chap- 
ter 448  of  the  Laws  of  1896  is  a  proper  exercise  of  the  police  power 
of  this  state.  In  this  state  dogs  are  recognized  as  property,  and 
^n  action  will  lie  for  their  conversion  or  injury.  At  common  law 
the  crime  of  larceny  could  not  be  committed  by  feloniously  taking 
and  carrying  away  a  dog.  Mullaly  v.  People,  86  N.  Y.  36o.  The 
United  States  supreme  court  very  recently  (April  26,  1897)  decided 
the  case  of  Sentell  v.  Kailroad  Co.,  17  Sup.  Ct.  G93,  being  an  action 
to  recover  for  injuries  to  a  dog  in  the  state  of  Louisiana.  The  opin- 
ion of  Mr.  Justice  Brown  in  discussing  the  nature  of  dogs  and  the 
right  of  the  several  states  to  pass  statutes  relating  to  dogs  is  so 
complete,  and  accords  so  fully  with  my  own  views  on  the  subjects 
discussed,  that  I  quote  from  the  same  at  length : 

"The  very  fact  tliat  they  are  without  the  protection  of  the  criminal  laws  shows 
■tliat  property  In  dogs  Is  of  an  Imperfect  or  qualified  nature,  and  that  they  stand, 
as  It  were,  l)etween  animals  fene  natiirse,  in  which,  until  killed  or  subdued, 
there  Is  no  property,  and  domestic  animals  In  which  the  right  of  property  is 
perfect  and  complete.  They  are  not  considered  as  being  upon  the  same  plane 
with  horses,  cattle,  sheep,  and  other  domesticated  animals,  but  rather  to  the 
■category  of  cats,  monkeys,  parrots,  singing  birds,  and  similar  animals  Icept  for 
pleasure,  curiosity,  or  caprice.  They  liave  no  intrinsic  value,  by  wiilch  we  under- 
stand a  value  common  to  aU  dogs  as  such,  and  independent  of  the  particular 
bree<1  or  Individual.  Unlike  other  domestic  animals,  they  are  useful  neither  as 
"beasts  of  burden,  for  draught  (except  to  a  limited  extent),  nor  for  food.  They 
are  peculiar  In  the  fact  that  tliey  differ  among  themselves  more  widely  than  any 
other  class  of  animals,  and  can  liardly  be  said  to  have  a  characteristic  common 
to  the  entire  race.  While  the  higher  breeds  rank  among  the  noblest  representa- 
tives of  the  animal  kingdom,  and  are  Justly  esteemed  for  their  Intelligence, 
sagacity,  fidelity,  watchfulness,  affection,  and  above  all  for  their  natural  com- 
panionsliQ)  with  man,  others  are  afflicted  with  such  serious  Infirmities  of  temper 
as  to  be  little  l)etter  tlian  a  public  nuisance.  All  are  more  or  less  subject  to 
attacks  of  hydrophobic  madness.  As  It  is  pracHcally  impossible  by  statute  to 
distinguish  between  the  dUferent  breeds,  or  between  the  valuable  and  the  worth- 
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leas,  each  legjslation  as  has  been  enacted  upon  the  subject,  though  nomlnaHy 
including  the  whole  canine  race,  Is  reaUy  directed  against  the  latter  class,  and  is 
baaed  upon  Cue  theory  that  the  owner  of  a  really  valuable  dog  will  feel  sufficient 
Interest  In  him  to  comply  with  any  reasonable  regulation  designed  to  distinguish 
liim  from  the  common  herd.  Acting  upon  the  principle  that  there  is  but  a  quali- 
fled  property  In  them,  and  that,  while  private  Interests  require  that  the  valu- 
able ones  shall  be  protected,  public  Interests  demand  that  the  worthless  shall 
be  exterminated,  they  have  from  time  immemorial  been  considered  as  holding 
their  lives  at  the  will  of  the  legislature,  and  properly  falling  within  the  iwUce 
powers  of  the  several  states.  [See  cases  cited  in  opinion.]  •  •  •  Even  if  it 
were  asstuned  that  dogs  are  property  in  the  fullest  sense  of  the  word,  they 
would  still  be  subject  to  the  police  power  of  the  state,  and  might  be  destroyed 
or  otherwise  dealt  with  as  in  the  judgment  of  the  legislature  is  necessary  for 
the  protection  of  Its  citizens.  That  a  state,  In  a  bona  fide  exercise  of  its  police 
power,  may  Interfere  with  private  property,  and  even  order  its  destruction.  Is 
as  well  settled  aa  any  legislative  power  can  be  "which  has  for  its  objects  the 
welfare  and  comfort  of  the  citizen.  [See  cases  cited  in  opinion.]  •  •  •  Al- 
though dogs  are  ordinarily  harmlefss,  they  preserve  some  of  their  hereditary 
wolfish  Instincts  which  occasionally  break  forth  in  the  destruction  of  sheep  and 
other  helpless  animals.  Others,  too  small  to  attack  these  animals,  are  simply 
vicious,  noisy,  and  pestilent.  As  their  depredations  are  often  committed  at  night. 
It  is  usually  hnpossible  to  identity  the  dog  or  to  fix  the  liability  upon  the  owner, 
who,  moreover.  Is  likely  to  be  pfeunlarlly  hresponsible.  In  short,  the  damages 
are  usually  such  as  are  beyond  the  reach  of  judicial  process,  and  legislation  of 
a  drastic  nature  is  necessai?  to  protect  persons  and  property  from  destruction 
and  annoyance.  Such  legislation  is  clearly  within  the  police  power  of  the  state. 
It  optUnarily  takes  the  form  of  a  license  tax,  and  the  Identification  of  the  dog  by 
a  collar  and  tag  upon  which  the  name  of  the  owner  is  sometimes  requU-ed  to 
be  engraved,  but  other  remedies  are  not  uncommon." 

Aa  early  as  1789  the  legislature  of  this  state  passed  an  act  tax- 
ing dogs,  and  providing  that  any  person  might  kill  a  dog  when 
found  chasing  sheep.  From  1789  down  to  this  time  statutes  have 
been  passed  from  time  to  time  relating  to  dogs,  and  providing  that 
dogs  should  be  taxed,  and  also  providing  that  dogs  should  be  killed 
without  notice  to  the  owner  when  found  chasing  sheep,  and  at  other 
times,  as  providtnl  in  the  different  acts.  See  laws  1789,  c.  22,  and 
various  other  laws  from  time  to  time,  including  the  present  "county 
law."  These  statutes  have  been  generally  acquiesced  in  as  a  proper 
exercise  of  the  police  power  of  the  state,  and  such  exercise  of  power 
for  more  than  100  years  is  strong  argument  in  favor  of  the  right  of 
the  legislature  to  exercise  such  power  without  violating  the  consti- 
tution. If  the  flrst  contention  of  the  plaintiffs  is  right,  it  would 
require  the  courts  to  hold  that  the  legislation  referred  to,  and  which 
has  been  acquiesced  in  during  our  entire  history  as  a  state,  is  un- 
constitutional and  void.  I  cannot  so  hold.  The  right  of  the  state 
in  the  interest  of  public  safety  and  welfare  to  destroy  property  of 
trifling  ot  little  value  has  been  frequently  recognized  by  our  courts. 
The  person  whose  property  is  destroyed  is,  in  the  theory  of  the  law, 
compensated  by  sharing  in  the  general  benefits  which  the  destruc- 
tion is  calculated  to  secure.  Health  Department  of  City  of  New 
York  v.  Rector,  etc.,  of  Trinitv  Church,  145  N.  Y.  32,  39  N.  E.  833; 
T^awton  v.  Steele,  119  N.  Y.  226,  23  N.  E.  878;  People  v.  West. 
106  N.  Y.  293,  12  N.  E.  610;  People  v.  Havnor,  149  N.  Y.  195,  43 
N.  E.  541.  The  purpose  of  the  act  is  not  to  secure  a  revenue,  but 
to  prevent  the  running  at  large  of  ownerless  doga  which  have  no 
provirion  made  for  their  support,  and  which  may  become  dangerous 


Digitized  by  vaOOQ  IC 


236  46  NBW  YORK  SVPPLKMENT  (Bop.  Ct 

and  80  New  York  State  Reporter. 

to  the  public  by  reason  of  their  not  haTing  proper  care  and  atten- 
tion. The  evidence  shows  that  there  are  a  large  number  of  dogs 
on  the  public  streets  of  the  cities  of  this  state  that  are  or  may  be- 
come dangerous  to  himian  life.  Payment  of  a  license  fee  and  the 
purchase  of  a  tag  as  provided  by  the  act  is  a  condition  precedent 
to  the  right  to  own  or  harbor  a  dog.  In  the  absence  of  a  compli- 
ance with  this  condition,  the  dog  is  liable  to  be  seized,  and,  after 
a  certain  interval  of  time,  destroyed  as  provided  by  the  act  No 
provision  whatever  is  made  in  the  act  for  the  collection  of  the  license 
fee.  Where  the  general  purpose  of  the  act  is  not  the  raising  of  a 
revenue,  but  the  regulation  of  a  business,  or  the  restriction  of  the 
right  to  keep  an  animal  that  may  become  dangerous  to  the  public, 
and  no  provision  is  made^  for  the  enforcement  of  the  collection  of 
the  license  fee,  but  simply  prohibiting  the  conduct  of  such  business 
or  the  keeping  of  such  animal  unless  the  license  fee  is  paid,  the 
amount  so  to  be  paid  is  not  a  tax,  and  is  not  governed  by  the  pro- 
visions of  the  constitution  of  the  state  relating  to  the  imposition  of 
taxes.  Trustees  v.  Boome,  93  N.  Y.  313;  People  v.  Murray,  149 
N.  Y.  367,  44  N.  E.  146;  People  v.  Fire  Ass'n  of  Philadelphia,  92 
N.  Y.  311.  Societies  for  the  prevention  of  cruelty  to  animals  or 
children  are  recognized  in  the  general  statutes  of  this  state.  They 
exercise  certain  public  duties,  and  the  service  they  perform  is  in 
part  a  public  service.  The  officers  and  agents  of  all  duly-incorpo- 
rated societies  for  the  prevention  of  cruelty  to  animals  or  children 
are  declared  to  be  peace  officers,  within  the  provisions  of  section 
154  of  the  Code  of  Criminal  Procedure.  Pen.  Code,  §  668.  Any  agent 
or  officer  of  any  such  society  may  arrest  without  warrant,  and  bring 
before  the  court  or  magistrate  having  jurisdiction,  any  person  of- 
fending against  any  of  the  provisions  of  title  16  of  the  Penal  Code. 
Any  person  who  shall  interfere  with  or  obstruct  any  such  officer  or 
agent  in  the  discharge  of  his  duties  is  guilty  of  a  misdemeanor. 
Pen.  Code,  §  668.  The  right  of  the  l^slature  to  devote  license  fees 
to  the  benefit  of  a  society  having  public  duties,  and  which  can  be 
properly  described  as  a  subordinate  governmental  agency,  has  been 
recently  upheld  bv  our  court  of  appeals.  Tru-stees  v.  Boome,  93  N. 
Y.  313.  See  Board  v.  Whipple,  2  App.  Div  361,  37  N.  Y.  Supp.  712. 
Section  2  of  article  12  of  the  constitution  provides; 

"All  cities  are  classified  aecopcUng  to  the  latest  state  ennineration  as  from  time 
to  time  made  as  follows:  The  first  class  includes  :U1  cities  having  a  population 
of  two  hundred  and  fifty  thousand  or  more;  the  B{>cond  class  all  cities  having 
a  population  of  fifty  thousand  and  less  than  two  hundred  and  fifty  thousand; 
the  third  class  all  other  cities.  Laws  relating  to  the  property,  affairs  of  gov- 
ernment of  cities,  and  the  several  departments  thereof  are  divided  into  general 
and  special  city  laws;  general  city  laws  are  those  which  relate  to  all  cities  of 
one  or  more  classes;  special  city  laws  are  those  wliich  relate  to  a  single  city 
or  to  less  than  all  the  cities  of  a  class.  Special  city  laws  shall  not  be  pas.ceil 
except  in  conformity  with  the  provisions  of  this  section.     •     *     *" 

The  act  under  consideration  embraces  all  cities  of  the  second  class 
and  part  of  the  cities  of  the  first  and  third  class.  It  does  not  relate 
to  a  single  city,  or  to  less  than  all  the  cities  of  a  class.  It  is  nei- 
ther a  general  nor  special  city  law,  for  the  reason  that  it  does  not 
relate  to  the  property,  affairs  of  govemm^it  oi  cities,  or  of  the  ^ev- 
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eral  departments  thereof.    People  v.  SherifiE  of  Kings  Co.,  13  Misc. 
Rep.  587,  35  N.  Y.  Supp.  19;   People  v.  Murray,  149  N.  Y.  367,  44 
N.  E.  146;  People  v.  Havnor,  149  N.  Y.  195,  43  N.  E.  541. 
Article  8,  §  16,  of  the  state  constitution  provides: 

"No  priyate  or  local  bill  whicli  may  be  passed  by  the  legislature  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

The  court  of  appeals,  in  construing  chapter  664  of  the  Laws  of 
1881,  relating  to  all  incorporated  cities  containing  100,000  inhab- 
itants or  upwards,  uses  this  language: 

"A  law  relating  to  particular  persons  or  things  as  a  class  was  said  to  be  gen- 
eral, while  one  relating  to  particular  persons  or  things  of  a  class  was  deemed 
local  and  private.  The  act  of  1881  relates  to  a  class,  and  applies  to  it  as  such, 
and  not  to  the  selected  or  particular  elements  of  which  It  is  composed.  The 
class  consists  of  every  county  in  the  state  having  within  Its  boundaries  a  city 
ct  one  hundred  thousand  Inhabitants,  and  territory  beyond  the  city  limits  mapped 
Into  streets  and  avenues.  How  many  such  counties  there  are  now,  or  may  be 
in  the  future,  we  do  not  know,  and  It  is  not  material  that  we  should.  Whether 
many  or  few,  the  law  operates  upon  them  all  alilce,  and  reaches  them,  not  by 
a  separate  selection  of  one  or  more,  but  through  the  general  class  of  which  they 
are  indlTldoal  elements.  The  force  of  the  law  of  1881  is  not  localized  In  Kings 
county  and  confined  to  its  territory.  By  Its  terms  it  applies  equally  to  every 
other  county  which  may  prove  to  be  within  the  constituted  class."  In  re  Church, 
«2  X.  Y.  1. 

Again,  the  co'jrt  of  appeals,  construing  chapter  449  of  the  Laws  of 
1885,  relating  to  all  cities  containing  more  than  500,000  inhabitants, 
uses  this  language: 

"Neither  Is  the  act  a  local  or  private  one  within  the  meaning  of  the  section 
referred  to.  Such  was  the  decision  of  this  court  in  Re  New  Vork  Kl.  R.  Co.,  70 
N.  Y.  827;  In  re  Church,  92  N.  Y.  1.  This  act  Is  general  In  its  terms,  apply- 
ing to  all  cities  in  the  state  of  a  certain  class,  and  to  every  corporation  carry^ 
ing  on  a  business  requiring  the  use  of  electrical  wires  or  conductors  in  such  ' 
dties.  That  the  number  of  such  cities  Is  limited  or  restricted  does  not  make  the 
Wil  a  private  or  local  one,  within  the  constitutional  meaning  and  intent  of  these 
words,  was  expressly  decided  in  the  cases  referred  to."  People  v.  Squire,  107 
N.  Y.  598,  14  N.  E.  820. 

The  act  under  consideration  is  general  in  its  nature.  It  relates 
to  particular  cities  as  a  class.  It  does  not  relate  alone  to  people 
residing  in  cities  having  a  population  of  more  than  20,000  and  leas 
than  800,000,  except  in  the  city  of  Buffalo.  It  relates  to  all  people 
generally  owning  or  harboring  dogs  in  specified  cities  as  a  class. 
The  exceptiMi  of  the  city-  of  Buffalo  does  not  affect  the  character  of 
the  act.  People  v.  Havnor,  149  N.  Y.  195,  43  N.  E.  541;  People  v. 
Sheriff  of  Kings  Co.,  13  Misc.  Kep.  587,  35  N.  Y.  Supp.  19;  People 
T.  Plank  Boad  Co.,  86  N.  Y.  1. 

All  the  objections  raised  to  the  act  by  the  plaintiffs  have,  in  my 
judgment,  been  substantially  passed  upon  by  the  courts  in  this 
state  adversely  to  the  claim  of  the  plaintiffs.  The  complaint  of  the 
plaintiff  in  each  case  is  dismissed,  with  costs 
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(20  Misc.  R^.  602.) 

COLE   T.   STEARNS. 

(Supreme  Conrt,  Trial  Term.  New  York  Ck>unt7.    Jane,  1897.) 

COUKTBRCLAIM — BUKACH  OF  CONTRACT. 

The  8.  Co.  baring  brought  an  action  against  defendant  and  attached  cer- 
tain real  and  personal  property,  it  was  agreed  tliat,  In  consideration  of  de- 
fendant's giving  a  bill  of  sale  of  the  personalty  and  a  mortgage  of  the  realty, 
the  action  should  be  discontinued,  In  order  that  a  sacrifice  of  the  property  at 
sherlfTs  sale  might  be  avoided.  Defendant  executed  and  delivered  the  bill 
of  sale  and  mortgage,  but  the  S.  Co.,  on  the  ground  that. defendant  had  de- 
clined to  execute  a  fmilier  agreement  containing  other  terms,  refused  to- 
carry  out  its  agreement,  and  caused  the  property  to  be  sold  by  the  sherifT,  re- 
sulting In  a  serious  loss  to  defendant.  The  S.  Co.  having  assigned  the  note 
after  maturity,  an  action  was  brought  against  defendant  to  recover  the 
balance  unpaid.  Held,  that  the  S.  Co.'s  breach  of  its  agreement  with  de- 
fendant constituted  a  good  counterclaim,  uiwn  which  defendant  could  re- 
cover the  difference  between  the  actual  value  of  the  property  and  the 
amount  realized  at  sheriff's  sale. 

Action  by  Frederick  A,  Cole  against  George  A.  Steams.     Judg- 
ment for  defendant 

Conway  &  Westbrook,  for  plaintiff. 
Oscar  Frisbie,  for  defendant. 

McADAM,  J.  The  action  is  on  a  f  1,500  past-due  promissory  note 
made  by  the  defendant  to  the  Shepard  &  Morse  Lumber  Company,  of 
Boston,  and  assigned  by  it  to  the  plaintiff.  As  the  transfer  was  made 
after  maturity,  it  was  subject  to  the  equities  between  the  original 
parties,  and  lets  in  the  defense  pleaded.  While  the  owner  of  the  note,, 
it  appears  that  the  company,  in  a  suit  founded  thereon,  attached  cer- 
tain real  and  personal  property  of  the  defendant  situate  at  Aldene, 
N.  J.  Subsequently,  in  consideration  of  a  bill  of  sale  of  the  personalty, 
and  a  bond  secured  by  mortgage  on  the  realty,  the  company  agreed  to 
discontinue  the  attachment  action,  and  to  expend  fSOO  in  improving 
the  realty,  to  facilitate  its  renting.  In  furtherance  of  the  agreement 
the  defendant  executed  and  delivered  to  the  company  the  bill  of  sale 
and  bond  and  mortgage,  together  with  an  order  (in  which  it  is  recited 
that  the  action  has  been  discontinued)  directing  the  sheriff  to  deliver 
over  to  the  company  the  personalty  attached;  and  in  every  way  the 
defendant  performed  his  part  of  the  agreement.  Tlie  minds  of  the 
parties  met  in  one  and  the  same  intention,  arid  the  agreement  resulting 
was  valid  in  law.  Clark,  Cont.  (Hornbook  Ed.)  1,  4.  The  defendant 
was  an  impecunious  debtor,  with  sufficient  property,  but  no  ready 
money,  to  pay  the  indebtedness.  The  agreement  was  made  in  view 
of  that  fact  — First,  to  insure  the  ultimate  payment  of  the  debt ;  and, 
second,  to  enable  the  defendant  to  save  whatever  he  could  out  of  the 
property  seized,  by  opportune  sales  under  more  favorable  circum- 
stances. Both  parties  contemplated  this  end,  and  the  receipt,  dated 
November  10, 1893  (defendant's  Exhibit  No.  6),  shows  that  they  regard- 
ed the  transaction  as  consummated  and  closed.  If  the  agreement 
had  been  carried  out,  the  company  would  have  realized  f  1,200  from  the 
personalty  alone,  for  it  brought  that  sum  at  the  sherifTs  sale,  and  there 
was  more  than  enough  equity  in  the  realty  to  pay  the  demand  in  full 


Digitized  by  V^OOQ  IC 


t5up.  Ct.)  a)LE   V.  STEARNS.  '-23^ 

The  result  demonstrates  that  the  company  would  have  been  pecunia- 
rily better  off  if  it  had  performed  its  pai-t  of  the  contract,  but  it  vio- 
lated the  a^eement,  proceeded  with  its  suit,  and  caused  the  entire 
property  to  be  sold  at  sheriff's  sale,  at  which  it  brought  f  1,700. 
Enough  was  realized  to  satisfy  the  demand  of  the  company,  but  under 
the  then  existing  statute  of  New  Jersey  the  proceeds  of  sale  were  di- 
vided among  the  company  and  four  other  creditors,  who  obtained  judg- 
ments after  the  sale;  and  on  this  account  the  company,  after  the 
division  and  payment  of  expenses,  netted  only  |18.89.  The  property 
was  actually  worth  about  |6,000.  So  that  the  sale  resulted  in  a  di- 
rect and  immediate  pecuniary  damage  to  the  defendant  ot  about 
|2,300  over  the  |2,000  mortgage  covering  the  realty,  being  ?800  more 
than  the  indebtedness.  The  breach  of  contract  by  the  company  and 
the  consequent  damages  are  a  good  counterclaim  against  the  debt  in 
suit  Code  Civ.  Proc.  §§  501,  502,  1900.  The  plaintiff  claims  that 
the  agreement  to  abandon  the  attachment  proceeding  was  not  effective, 
because  not  in  writing,  and  for  the  additional  reason  that  the  defend- 
ant declined  to  execute  another  instrument  expressing  more  clearly  the 
conditions  upon  which  the  discontinuance  was  granted.  But  the 
paper  referred  to  was  presented  after  tlie  minds  of  the  parties  had  met 
in  an  agreement  to  abandon  the  sale,  and  an  executory  contract  to 
that  effect  had  been  made,  and  the  defendant  was  under  no  obligation 
to  assent  to  new  terms  more  onerous  than  those  imposed  when  the  con- 
tract was  made.  The  agreement  was  founded  on  a  good  consideration. 
It  gave  the  company  immediate  possession  of  the  personalty  for  sale, 
and  released  to  it  the  dower  right  in  the  realty  of  the  defendant's  wife. 
Clark,  Cont.  (Hornbook  Ed.)  160.  The  defendant's  counterclaim  arises 
on  contract,  and  is  founded  on  the  duty  assumed  thereunder  by  the 
creditor  to  discontinue  the  l^al  proceedings,  prevent  the  sacrifice  of 
the  property  at  a  forced  sale,  and  stop  sheriff's  fees  and  expenses.  The 
defendant  was  not  personally  served  with  process  in  the  attachment 
suit,  and  did  not  appear  therein.  So  that  the  creditor  had  entire  con- 
trol of  the  proceeding,  and  could,  by  ex  parte  order,  have  discontinued 
the  action  without  any  act  on  the  part  of  the  defendant ;  and  that  is 
what  ought  to  have  been  done  to  satisfy  the  requirements  of  the  com- 
promise agreement.  The  creditor  refrained,  however,  from  entering 
any  such  order,  gave  no  countermand  of  the  writ  to  the  sheriff,  and 
purposely  allowed  the  sale  to  proceed,  and  the  entire  property  to  be 
bid  in  for  tl,700.  Tb.e  company  knew  that  the  defendant  had  not  the 
cash  to  pay  its  claim  or  to  release  his  property  from  the  impending 
sale,  so  that  it  was  practically  understood  that  he  could  do  nothing  in 
the  way  of  lessening  the  damages  which  might  follow  a  breach  by  the 
company  of  its  agreement,  and  that  in  such  an  event  the  defendant 
would  have  to  submit,  and  seek  his  legal  remedy.  The  plaintiff  con- 
tends that  the  defendant  should  have  applied  to  the  New  Jersey  courts 
for  a  stay,  but  it  is  difficult  to  perceive  how  the  failure  to  obtain  a 
judicial  writ  forbidding  a  wrong  justifies  or  palliates  it  The  wrong- 
doer always  takes  his  chances  of  the  law  reaching  him,  and  is  never  re- 
garded with  favor  when  it  calls  him  to  account.  Under  the  circum- 
stances, the  measure  of  damages  naturally  and  directly  flowing  from 
the  breach,  and  within  the  supposed  contemplation  of  the  parties, 
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would  seem  to  be  the  difference  between  the  actual  value  of  the  prop- 
erty sold  and  what  it  realized  at  the  sherifiTs  sale.  No  other  rule 
would  indemnify  for  the  wrong,  and,  as  the  difference  amounts  to  more 
than  the  plaintiff's  demand,  there  must  be  judgment  for  the  defendant. 


WAYDEI.L  et  al.  t.  ADAMS  et  al. 
(Supreme  Court,  Trial  Term,  New  York  County.    May  27,  1897.) 

1.  SntppiNQ— CoNCLUstvENEsa  OP  Bill  op  Lading. 

In  an  action  by  the  charterers  of  a  vessel  against  the  shippers  of  the 
cargo,  a  bill  of  lading,  given  by  the  charterers  to  parties  from  whom  the 
shippers  purchased  the  cargo,  and  who  placed  it  on  board,  is  not  conclusive 
as  to  the  amount  of  goods  carried. 

8,  Same— Estoppel  to  DispnTB. 

When  the  cargo  of  a  vessel  has  been  put  on  board  by  persons  from  wliom 
the  shippers  Itave  purchased  it,  and  who  are  accordingly,  for  this  pur- 
pose, tlie  shipper's  agents,  and  the  charterers  of  the  vessels  have  given  a 
bill  of  lading  for  a  certain  quantity  of  merchandise,  but  siieclally  stamped 
on  its  face,  "Weights  and  measurement  unknown,"  such  charterers  are  not 
estopped  from  disputing  the  statement  of  the  bill  of  lading  as  to  the  amount 
of  merchandise,  though  the  shippers  have  settled  with  the  vendors  thereof 
on  the  basis  of  the  quantity  so  stated. 

Action  by  John  C.  Waydell  and  others  against  Edwin  W.  Adams 
and  others  to  recover  freight  moneys.  Plaintilfs  were  charterers,  and 
defendants  were  shippers.    Judgment  for  plaintiffs. 

Action  to  recover  balance  of  freight  upon  a  quantity  of  lumber  shipped 
from  the  port  of  New  York  to  Matanzas,  Cuba,  under  a  contract  between  the 
plaintiffs,  as  charterers  of  the  schooner  James  A.  Garfield,  and  the  defendants,  as 
shippers  of  the  cargo.  The  answer  admitted  the  contract,  and  denied  that  It 
iiad  been  performed.  It  further  alleged  that  the  lumber  was  placed  on  board 
by  the  Bulmer  Company,  of  Brooklyn;  that  the  mate  of  the  vessd  issued  a  re- 
ceipt for  it,  stating  the  quantity  shipped;  that  the  defendant  had  paid  the  Bul- 
mer Company  for  the  lumber  according  to  the  receipt  and  the  bill  of  lading 
Issued  thereon.  The  defendants  further  alleged  that  the  freight  had  all  Ijeen 
paid.  There  was  a  dlfCerence  in  the  tally  of  the  lumber  at  Brooklyn  and  the 
tally  out  at  Matanzas.  Upon  the  delivery  of  the  lumber  at  Matanzas  the  con- 
signee deducted  for  what  he  claimed  to  be  shortage  In  delivery;  that  is,  the 
difference  between  the  two  tallies,  and  paid  $123.56  on  the  freight,  leaving  the 
plaintiffs  and  defendants  to  determine  the  liability  of  the  defendants,  as  ship- 
l)er8,  for  the  balance  of  the  freight,  and  the  action  was  to  recover  this  balance, 
and  enforce  the  defendants'  liability  therefor. 

Owen  &  Sturges,  for  plaintiffs. 

Butler,  Notman,  Joline  &  Mynderse,  for  defendants. 

McADAM,  J.  The  lumber  carried  on  the  schooner  James  A.  Gar- 
field was,  no  doubt,  correctly  tallied  and  measured  at  Matanzas, 
Cuba,  the  port  of  delivery,  where  it  was  found  to  amount  to  185,422 
feet.  Upon  this  measurement  the  freight,  according  to  the  contract, 
was  1838.40,  on  account  of  which  f  123.56  was  paid,  leaving  a  balance 
of  $710.84  (Spanish),  which,  at  a  discount  of  10  per  cent.,  makes 
1646.21  due  the  plaintiffs.  The  voyage  was  in  fair  weather  and  on  a 
smooth  sea.  None  of  the  cargo  was  lost  or  thrown  overboard,  and 
the  master  evidently  delivered  all  the  lumber  he  received.    The  tally 
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at  the  port  of  New  York,  the  place  <4  Bhipment,  was  therefore  inac- 
carate,  and  the  error  made  was  carried  into  the  bill  of  lading.  The 
bill  of  lading  is  not  conclusive  as  to  the  quantity  of  lumber  carried, 
because  the  parties  to  it  are  not  the  parties  to  the  action,  the  rights 
of  bona  fide  indorsees  or  assignees  being  in  no  manner  affected. 
Meyer  t.  Peck,  28  N.  Y.  590;  Ellis  v.  Willard,  9  N.  Y.  529;  Abbe 
V.  Eaton,  51  N.  Y.  410;  Price  v.  Hartshorn,  44  N.  Y.  94;  Gleadell 
T.  Tliomson,  66  N.  Y.  194;  Byrne  v.  Weeks,  4  Abb.  Dec.  657;  Law 
V.  Botsford,  26  Fed.  651;  Crenshawe  v.  Pearce,  37  Fed.  432;  The 
Delaware,  14  Wall.  601,  602. 

The  point  urged  by  the  defendants,  that  there  was  an  estoppel 
of  the  plaintiffs  because  the  former  had  settled  with  the  vendors 
of  the  lumber  on  the  faith  of  the  statement  contained  in  the  bill 
of  lading,  is  without  merit,  since  the  vendors,  respecting  the  ship- 
ment, were  practically  the  agents  of  defendants,  for  whose  errors 
the  defendants,  and  not  the  charterers,  are  liable.  Moreover,  the 
plaintiffs,  before  delivering  the  bill  of  lading,  stamped  upon  it,  in 
red  ink,  "Weights  and  contents  unknown,"  and  then  substituted 
'Measurement"  for  "contents,"  making  it  read,  "Weights  and  meas- 
urement unknown."  This  was  notice  to  the  defendants  when  they 
ft  ceived  the  bill  of  lading  that  the  plaintiffs  were  not  to  be  con- 
cluded by  the  measurements  of  the  lumber.  In  Law  v.  Botsford, 
supra,  the  vessel  took  on  board  at  Port  Huron  a  cargo  of  wheat  for 
Buffalo,  and  the  measurement  at  the  port  of  delivery  was  less  than 
that  called  for  by  the  bills  of  lading.    The  court  said : 

"It  cannot  be  too  well  understood  that  a  vessel  has  discharged  her  entire  duty 
when  she  has  delivered  all  she  has  received.  This  Is  not  only  the  dictate  of 
common  sense,  bnt  Is  also  the  law,  as  laid  down  In  Shepherd  v.  Naylor,  5 
Gray,  501.  and  Kelley  v.  Bowker,  11  Gray,  428.  So  that,  while  the  fact  that  the 
vessel  did  not  tally  as  much  at  Buffalo  as  at  Port  Huron  cast  upon  the  master 
the  bnrden  of  proving  that  she  delivered  all  that  she  received,  he  fully  satisfied 
this  requirement,  and  hence,  I  think,  is  exonerated  from  liability  in  that  particu- 
lar. In  this  view.  It  is  not  necessary  for  me  to  solve  the  question  which  in  its 
natnre  Is  Insoluble,  viz.  wtiether  the  cargo  was  correctly  weighed  at  Port  Huron 
or  at  Buffalo.  It  Is  impossible  for  ns  to  tell  at  this  time  where  the  mistake 
occnrred.  There  was  a  mistake  in  measuring  this  cargo,  either  Inboard  or  out- 
board. If  the  mistake  occurred  at  BufFalo,  then  the  vessel  is  entitled  to  her 
frdfcbt  upon  the  whole  amount  of  the  bUl  of  lading.  If  the  mistake  occurred 
at  Port  Huron,  she  is  entitled  to  her  freight  upon  the  Buffalo  weight" 

Bhodes  v.  Newhall,  126  N.  Y.  574,  27  N.  E.  947,  was  an  action 
against  the  consignee  of  a  cargo  of  wheat,  under  the  bills  of  lading 
providing,  "All  deficiency  in  cargo  to  be  paid  by  the  carrier  and 
deducted  from  the  freight,  and  any  excess  in  the  cargo  to  be  paid 
for  to  the  carrier  by  the  consignee."  The  court,  without  questioning 
the  rule  laid  down  in  Ellis  v.  Willard,  9  N.  Y.  529 ;  Abbe  v.  Eaton, 
51  US.  Y.  410;  Meyer  v.  Peck,  28  N.  Y.  590;  and  similar  cases,— that 
"an  ordinary  bill  of  lading  is  not  conclusive  as  between  the  original 
parties,  either  as  to  the  shipment  of  the  goods  or  the  quantity,"  and 
that,  "as  to  those  matters,  it  operates  merely  as  a  receipt,  and  is  open 
to  explanation  on  the  trial  by  parol  evidence," — said : 

"This  case  is  distinguishable  in  its  facts  from  those  considered  in  the  cases 
referred  to.    Here  the  parties  have  provided  by  express  language  for  the  par- 
ticnlar    contingency   under  this   contract    •    •    •    The   provisions   fixing   the 
46  N.Y.8.— 16 
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quantity  of  grain  received,  and  providing  a  mode  by  which  any  deficiency  or  ex- 
cess In  quantity  shall  be  dealt  with,  do  not  seem  susceptible  of  any  other  effect 
than  to  prescribe  a  rule  by  which  the  consignee  can  determine  the  amount  of 
freight  and  charges  payable  by  him  to  the  carrier." 

This  action  is  against  the  shipper  under  the  ordinarj-  form  of  bill 
of  lading,  without  any  such  special  provision;  so  that  Rhodes  v. 
Kewhall  is  not  controlling  on  the  questions  arising  here. 

I'pon  the  entire  case,  the  plaintiffs  are  entitled  to  judgment  for 
fU46.21. 


(20  Misc.  Rep.  506.) 

McCUE  T.  PINCK. 

(Supreme  Court,  Trial  Term,  New  York  County.    June,  1887.) 

BxBCUTOR— Ihditidcal  Liability. 

When  an  executor,  under  the  provisions  <rf  the  will,  continues  to  conduct 
the  business  of  the  testator,  he  Is  answerable  Individually,  and  not  In  his 
representative  capacity,  for  torts  committed  In  connection  with  such  business. 

Action  by  John  McCue  against  Elizabeth  Finck  as  executrix,  and 
August  Finck  as  executor  and  individually,  to  recover  damages  for 
negligence  of  defendants'  8er\-ant&  Amendment  of  complaint  al- 
lowed. 

E.  M.  Welch,  for  plaintiff. 
A.  P.  Fitch,  for  defendants. 

McADAM,  J.  The  action  is  against  the  executrix  and  executor  of 
the  estate  of  Andrew  Finck,  in  their  representative  capacity  and  as 
individuals,  to  charge  the  estate  and  the  defendants  personally  with 
the  result  of  an  accident  alleged  to  have  occurred  by  reason  of  the 
negligence  of  the  defendants'  servant,  whereby  the  plaintiff,  a  police 
officer,  was  run  down  and  injured  by  a  brewery  truck  driven  by  said 
employ^.  The  ground  upon  which  the  plaintiff  seeks  to  charge  the 
defendants  in  their  representative  capacity  is  that  the  testator  by  his 
will  directed  that  his  business  be  conducted  after  his  death  bv  August 
Finck,  one  of  the  defendants.  Notwithstanding  this  provision  of  the 
will,  August  Finck,  if  answerable  for  the  tort  complained  of,  became 
liable  individually,  and  not  in  his  representative  character.  7  Am. 
&  Eng.  Enc.  Law,  342,  344;  Donohue  v.  Kendall,  50  N.  Y.  Super.  Ct 
386,  affirmed  98  N.  Y.  635;  Willis  v.  Sharp,  113  N.  Y.,  at  pjige  591, 
21  N.  E.  705;  Kenvon  v.  Olnev  (Sup.)  15  N.  Y.  Supp.  416;  In  re 
Rumsey's  Will  (Sup.)  18  N.  Y.  Supp.  402;  Railroad  Ck).  v.  Gil- 
bert, 44  Hun,  201;  Wakeman  v.  Hazel  ton,  3  Barb.  Ch.  148;  People  v. 
Townsend,  3  Hill,  479.  The  liability  is  not  founded  on  any  act  of  the 
testator,  but  on  the  contractual  relation  of  master  and  8er\'ant  which 
existed  between  August  Finck,  as  master,  on  the  one  hand,  and  the 
driver,  as  servant,  on  the  other.  1  Shear.  &  R  Neg.  (4th  Ed.)  §  141;  8 
Wait,  Act.  &  Def.  27,  399;  1  Wait,  Act.  &  Def.  287.  The  executrix 
died  after  suit  brought,  and  if  any  cause  of  action  e.^isted  against  her 
it  abated  on  her  death.  The  complaint  contains  no  cause  of  action 
against  the  estate  of  the  testator,  and,  even  if  it  did,  its  union  with  a 
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demand  for  the  Rame  relief  ap;ainBt  the  defendonta  individually  wonld 
make  it  bad  for  duplicity.  Dicey,  Parties  (2d  Am.  Ed.)  marg.  p.  322; 
Pngaley  t.  Aikin,  14  Barb.  114.  The  case  does  not  fall  within  the  special 
provisions  of  section  1815  of  the  Code  of  Civil  Procedure,  because  the 
facts  alleged  do  not  show  a  liability  in  a  representative  capacity,  nor 
make  it  uncertain  whether  it  so  existed  or  was  against  the  representa- 
tives individually.  On  the  contrary,  it  clearly  appears  that  whatever 
liability  existed  is  against  August  Finck  individually,  and  not  other- 
wise. An  executor  may,  by  his  act  or  neglect,  create  in  favor  of  an- 
other an  obligation  against  himself;  but  he  cannot,  as  a  rule,  create  a 
liability  against  the  estate  he  represents.  He  is  not  an  agent,  for 
death  terminates  agency.  And  it  is  a  self-evident  proposition  that  a 
dead  man  can  neither  create  obligations  nor  authorize  others  to  create 
them  for  him.  Liquidation  and  winding  up  of  earthly  affairs  begin 
at  death.  Obligations  created  thereafter  are  acts  of  the  living,  for 
which  they  become  responsible,  in  the  expectation,  perhaps,  of  reim- 
bursement, which  may  or  may  not  follow,  according  to  circumstances. 
There  can  be  no  misunderstanding  as  to  the  present  form  of  the  action. 
It  is  against  the  defendants,  both  as  executors  and  individually.  It 
is  not,  therefore,  a  case  wherein  the  designation  "executors,"  etc.,  is 
merely  descriptio  personse  (Donohue  v.  Kendall,  supra),  but  one  in 
which  a  recovery  is  sought  against  the  defendants  in  their  representa- 
tive and  individual  capacities,  upon  the  mistaken  notion  that  the  es- 
tate and  its  representatives  are  joint  tort  feasors.  The  objection  taken 
to  the  form  of  the  complaint  requires  that  it  should  be  amended  by 
continuing  the  action  against  August  Finck  individually,  with  appro- 
priate allegations  to  charge  him  in  some  legal  tana  with  the  negli- 
gence complained  of;  the  amended  pleading  to  be  served  within  20 
days,  and  the  answer  to  be  served  within  20  days  thereafter,  and  the 
amen&nent  to  be  without  prejudice  to  the  proceedings  already  had,  so 
aa  not  to  unreasonably  delay  the  trial.     Settle  order  on  notice. 


(20  Misc.  Rep.  87&) 

MERZ  ▼.  INTERIOR  CONDUIT  &  INSULATION  CO.  et  al. 

(Snpreme  Court,  Spedai  Term,  New  York  County.    May,  1897.) 

1.  CoKK)RATioN8— Rights  ov  Stookhoi.dkr8— Dbbenturk  Bonds. 

A  stockholder  in  a  corporation  cannot  be  required  to  take  debenttize 
bonds  issued  by  it,  or  to  surrender  any  part  of  bi»  lioidings  of  stock  In  pay- 
ment therefor. 

i.  Same— IiraDHcnOH— Damages— f*LBADiHG. 

In  an  action  by  a  stockholder  in  a  corporation  to  restrain  the  Issue  of  bonds, 
In  which  an  Injunction  against  their  issue  is  granted,  damages  cannot,  at 
fbe  same  time,  be  awarded  for  the  issue  of  the  tx>nds,  though  it  is  alleged 
tn  an  amended  complaint,  and  qnalifledly  admitted  by  the  answer,  that  some 
such  bonds  have  been  Issned  during  the  pendency  of  the  action. 

>.   AMKNDKD  COHFUUBT— SnPFLBMBKTAL   PLEADINGS. 

An  amended  complaint  speaks  of  the  period  at  and  prior  to  the  issue  of 
ttie  Bommons,  and,  in  order  to  review  and  hare  relief  for  or  against  action 
taken  during  the  poidency  ot  the  suit,  leave  must  be  obtained  to  serve  snp- 
Iriemental  pleadings. 
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Action  by  Franz  Men  against  tlie  Interior  Ooodnit  &  Insolation 
Company  and  others  to  refitrain  the  issue  of  debenture  bonds  and  the 
reduction  of  capital  stock.     Judgment  for  plaintifl. 

Dittenhoefer,  G«rber  &  James,  for  plaintifC. 
Eaton  &  Lewis,  for  defendants. 

BUSSELL,  J.  The  plaintiff,  as  a  minority  stockholder,  brings 
action  to  restrain  the  defendant  company  and  its  directors  from 
issuing  debenture  bonds  to  the  amount  of  J5O0,OOO,  upon  the  plan 
of  having  them  taken  by  the  stockholders  to  the  amount  of  40  per 
cent,  of  their  holdings  of  capital  stock,  and  pay  for  such  subscrip- 
tions, onerhalf  in  capital  stock  at  par,  12^  per  cent,  in  dividend  scrip, 
at  par  or  cash,  and  37^  per  cent,  in  cash,  the  subscription  to  be  made  on 
or  before  the  Ist  day  of  April,  1895,  and  the  balance  of  such  de- 
benture bonds  presumably  to  provide  for  liabilities  of  the  company 
not  discharged  by  the  resources  from  the  stockholders'  subscriptions 
to  the  bonds.  This  resolution  of  the  directors  was  adopted  March 
22,  1895,  and  contained  also  a  request  to  the  stockholders  to  return 
to  the  transfer  agent  their  certificate  of  stock,  for  the  purpose  of  sur- 
render, in  order  to  receive  new  certificates  for  80  per  cent,  of  their 
then  holdings,  and  an  additional  certificate  of  interest  in  the  surplus 
capital  of  the  company. 

It  is  claimed  by  the  company  and  the  directors  that  the  capital  stock 
of  the  company,  three  days  before  this  meeting  of  the  directors,  had 
been  lawfully  reduced  from  11,575,000  to  f  1,000,000  by  the  stock- 
holders, at  a  lawful  meeting  called  for  that  purpose.  It  is  apparent 
that  the  reduction  of  the  stock  and  the  issue  of  the  debenture  bonds 
were  designed  for  the  purpose  of  defraying  pressing  liabilities,  then, 
perhaps,  more  onerous  on  account  of  the  financial  depression,  and 
to  raise  also  a  fund  in  cash  for  the  operations  of  the  comxmny  in  the 
carrying  on  of  its  legitimate  business.  These  efforts  were  the  result 
of  a  previous  attempt  to  accomplish  the  same  purpose  by  an  increase 
of  capital  stock  alone,  and  the  issue  of  preferred  stock;  but  which,  not 
meeting  the  assent  of  the  stockholders  of  a  sufiQcient  amount,  became 
abortive,  and  hence  the  adoption  of  the  other  plan.  A  preliminary 
injunction  was  granted  by  Justice  Beekman,  restraining  the  issue 
of  the  bonds  and  the  canceling  the  cei'tificates  of  the  stock  holdings  of 
the  plaintiff,  or  reducing  the  same  to  80  per  cent.,  or  interfering  with 
the  stock  holdings,  such  injunction  order  containing  a  provision  re- 
quiring the  defendants  to  show  cause  why  it  should  not  be  continued 
<3uring  the  pendency  of  the  litigation.  The  hearing  of  the  continu- 
ance motion  was  had  before  Justice  Beach,  who  denied  the  motion 
for  an  injunction,  and  vacated  the  order  to  show  cause,  with  the 
qualification  that  the  plaintiff  should  not  be  called  upon  to  surren- 
der any  part  of  his  stock,  or  subscribe  for  debenture  bonds.  An  ap- 
peal was  taken  to  the  general  term  (34  N.  Y.  Supp.  215)  by  both  par- 
ties; the  defendants  appealing  from  the  modification,  and  the  plain- 
tiff from  the  denial  of  the  injunction  as  to  the  other  matters  asked 
for.     By  the  opinion  of  the  general  term,  written  by  Justice  Follett, 
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and  coneiirred  in  bj  Presiding  Justice  Van  Bmnt,  it  was  decided 
that  the  iaaue  of  the  bonds  for  the  paj^ment  of  scrip  dividend,  the 
reduction  of  stock  of  the  corporation,  and  to  raise  the  balance  only  in 
cash,  was  not  a  compliance  vritb  sections  23  and  42  of  the  stock  cor- 
poration law,  which  require  the  issue  of  bonds  for  money,  labor,  or 
jMroperty,  and  the  injunction  was,  therefore,  restored,  and  continued 
dnring  the  pendency  of  the  action.  Justice  O'Brien,  also  sitting  up- 
<Mi  the  apptti,  dissented  in  a  carefully  reasoned  opinion  sustaining  the 
issue  of  the  bonds,  except  that  the  plaintiff  should  not  be  required 
to  surrender  any  portion  of  his  stock  for  retirement.  An  a^^al  was 
taken  to  the  coi^t  of  appeals  (45  N.  E.  1133)  by  the  defendants,  but  the 
merits  of  the  injunction  were  not  there  considered,  and  the  appeal 
waa  diamissed. 

On  the  present  trial  of  the  issues  of  the  action  the  same  facts 
appear,  substantially,  as  were  displayed  to  the  courts  upon  the  argu- 
ments for  and  against  the  preliminary  injunction.  It  is  therefore 
plain  that  the  law  of  the  case  as  announced  by  the  general  term  in 
the  prevailing  opinion  requires  a  continuance  in  the  final  judgment 
of  the  injuBctiflo  to  the  extent  determined  by  the  legal  principles  set- 
tled by  the  appellate  court. 

Thne  are  many  matters  set  forth  in  the  pleadings  in  regard  to  the 
ctmdact  and  management  of  this  company,  its  connection  with  the 
standardizing  company,  and  the  president,  Johnson,  which  are  not 
directly  involved  in  the  determination  of  this  action,  and  the  merits  ' 
of  v^ich  were  not  tried  upon  the  facts;  so  that  care  must  be  taken 
to  confine  the  decision  here  to  the  legal  wrong  displayed  by  the  evi- 
dence, without  onbarrassing  the  directors  in  the  legitimate  conduct 
of  the  affairs  of  the  e<Hnpany.  Upon  them  rests  the  burden  of  man- 
aging its  affairs,  chosen,  as  they  are,  by  the  majority  of  the  stock- 
holdm^  aad  the  court  will  refrain  from  attempting  to  substitute  its 
discretion  for  their  wisdom  and  responsibility,  so  far  as  it  is  possible 
to  do  so.  The  judgment  will  therefore  restrain  the  defendants  from 
the  issue  of  the  debenture  bonds  to  the  amount  of  $500,000,  or  any 
part  thereof,  as  being  illegal  in  the  plan  of  their  inception. 

I  asB  asked  also  to  enjoin  the  defendants  from  attempting  to  re- 
duce the  stock  biddings  of  the  plaintiff.  I  regard  the  resolutions  of 
March  22,  1895,  in  regard  to  the  reduction  of  the  stodi  holdings 
to  80  per  cent,  and  the  proposition  to  take  a  part  of  the  stock  in 
payment  of  subseriptions  to  the  bonds,  as  inviting,  in  effect,  what 
is,  legally  speaking,  a  voluntary  action,  not  compellable  or  obliga- 
tory open  the  atoekholders,  and  not  even  in  terrorem  with  the  ad- 
judication of  the  legal  character  of  the  bonds  so  to  be  issued.  'Hiere 
are  prt^r  skethods  for  the  reduction  of  the  stock,  and  from  the  view, 
so  far  as  it  is  displayed  in  this  action,  of  the  measures  taken  for  the 
reduction  of  the-  stock,  I  am  not  preparei^to'say  that  the  capital  stock 
was  not  lawful^  reduced  from  f  1,575,000  to  |1,000,000.  It  must  be 
resMmhcved  that  that  reduction  was  the  result  of  a  stodcholders'  meet- 
ing af  entirdy  difCerent  and  independent  legal  authority  from  anj 
directors'  meciiog,  and  that  the  resolution  for  the  issue  of  the  de- 
bentnre- bonds- was  by  action  of  the  directors  at  a  meeting  subsequokt- 
ly  held.     The  injwKtioa  as  to  the  reduction  of  stock,  thecefote,  must 
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be  limited  to  an  inhibition  against  any  interference  with  the  stock 
of  the  plaintiff  as  an  incident  to,  or  in  connection  with,  the  proposed 
issue  of  the  debenture  bonds. 

The  additional  relief  asked  for  by  the  plaintiff  in  the  proposed 
judgment  submitted  and  in  his  brief  is  for  damages  against  the  de- 
fendants for  tlie  issue  of  the  bonds.  The  request  is  that  the  court 
shall  presume  that  the  bonds  are  outstanding,  and  that  they  have 
been  issued  for  value  without  corresponding  benefit,  and  that  the 
plaintiff,  suing  in  form  on  behalf  of  all  the  stockholders,  is  entitled  to 
judgment  for  the  presumptive  damages  sustained.  It  is  strongly 
maintained  by  the  defendants  that  there  are  no  bonds  issued  or  out- 
standing, and  it  would  be  hazardous  justice  to  award  a  money  judg- 
ment of  such  magnitude  upon  the  incidental  presumptions  afforded 
by  the  pleadings  and  the  documents  in  a  case  tried  to  determine  other 
issues.  But  that  issue  is  not  properly  solvable  here.  The  whole 
scope  and  foundation  of  the  complaint,  even  iu  its  amended  form, 
is  to  prevent  a  threatened  wrong  in  the  proposed  issue  of  the  bonds, 
and  the  proposed  reduction  of  the  plaintiff's  stock.  The  effort  of  the 
plaintiff  has  been  all  through  to  obtain  an  injunction  against  such 
anticipated  injury.  It  would  be  an  anomaly  to  award  such  an  in- 
junction as  the  main  relief,  and  also  full  damages  resulting  from  the 
consummated  act  which  the  injunction  was  asked  for  to  prevent. 
Again,  the  sole  ground  upon  which  the  court  might  determine  the 
fact  as  to  the  issue  of  the  bonds  is  derived  from  an  allegation  in  the 
amended  complaint,  and  a  qualified  admission  by  the  answer  to  it 
After  the  hearing  of  the  motion  for  the  injunction,  an  amended  com- 
plaint was  served,  in  which  it  was  incidentally  stated,  upon  informa- 
tion and  belief,  that  the  defendants,  after  the  denial  of  the  injunction 
by  Justice  Beach,  in  order  to  take  advantage  of  the  occasion,  before 
the  injunction  could  be  restored  by  appeal,  had  issued  the  bonds  to 
some  extent,  but  to  what  extent  was  unknown  to  the  plaintiff.  That 
allegation  was  not  directly  admitted  by  the  answer,  but  the  affirma- 
tive averment  was  made  that  the  bonds  had  been  issued  for  the  legiti- 
mate purposes  of  the  company.  It  will  be  thus  seen  that,  to  deter- 
mine the  responsibility  and  liability  upon  the  pleadings,  it  will  be 
necessary  to  determine  how  many  of  the  bonds  had  been  issued  and 
were  outstanding,  and  also  to  what  purpose  they  had  been  devoted, 
upon  which  investigation  it  might  appear  that  they  had  been  received 
for  proper  purposes  for  money,  labor,  or  liabilities  previously  lawfully 
accruing.  It  must  also  be  remembered  that  this  action  is  in  no  sense 
placed  by  the  pleadings  in  a  position  to  try  the  lawfulness  of  events 
occurring  during  the  two  years  of  the  pendency  of  the  liti^tion.  An 
amended  complaint,  like  an  original  complaint,  speaks  of  the  period 
at  and  prior  to  the  service  of  the  summons.  In  order  to  review  and 
have  relief  for  or  against  action  taken  during  the  pendency  of  the 
suit,  application  must  be  made,  and  leave  had  from  the  court,  to  serve 
supplemental  pleadings,  which  perform  a  very  different  office  from 
that  of  simply  amended  pleadings.  Code  Civ.  Proc.  §  544;  Holyoke  v. 
Adams,  59  N.  Y,  23.3.  It  would  be  a  very  wide  stretch  of  judicial 
power  to  award  heavy  damages  against  the  defendants  for  events 
occurring  during  the  litigation,  suggested  simply  by  an  amended  oom- 
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plaint,  where  the  scope  of  the  action  is  purely  to  prevent  a  threatened 
injury.  Judgment  is  directed  for  the  plaintiff,  aa  herein  indicated, 
with  costs.     Ordered  accordingly. 


(2<)  Misc.  Rep.  371.) 

In  re  HEINZE'S   ESTATE. 

(Surrogate's  Cionrt,  Kings  County.     May,  1897.) 

1.  Wills — Cohstrcction— Vested  Estate. 

Under  a  will  bequeathing  a  fund  to  a  trustee  to  iHTest  the  same,  and 
pay  over  the  net  Income  to  the  testator's  widow  for  life,  and  bequeathing 
such  fund,  upon  her  death,  to  the  children  of  the  testat(»  and  the  Issue 
of  any  deceased  child,  the  remainder  In  the  trust  fund  becomes  vested  in 
the  testator's  children  at  his  death. 

2.  COHSTITDTIONAL  LaW— DUK   PhOCESS   OF   LaW. 

Laws  1893,  c  452,  providing  that  whenever,  a  person  beneflcially  interested 
In  the  Income  of  a  trust  sluiil  become  entitled  to  the  remainder  In  the  fund. 
he  may  convey  or  release  to  himself  his  Interest  in  the  hieome,  and  thei-e- 
upon  the  estate  of  the  trustee  shall  cease,  and  the  trust  estate  shall  be 
merged  In  the  remainder,  was  not  affected,  so  far  as  it  relates  to  personal 
property,  by  the  real  property  law  (Laws  1806,  c.  547),  and  does  not,  so  far 
as  It  Is  retroactive,  and  relates  to  trust  estates  in  existence  at  the  time 
of  Its  passage,  violate  the  constitutional  provision  against  taking  proi)erty 
without  due  process  of  law. 

In  the  matter  of  the  judicial  settlement  of  Eliza  M.  Heinze  and 
others,  executors  of  Konrad  Heinrich  Otto  Heinze,  deceased.  Objec- 
tions to  accounts  overruled. 

Cowen,  Wing,  Pntnam  &  Bnrlingham,  for  execntors. 
Edward  W.  Sheldon,  for  United  States  Trust  Ca 

ABBOTT,  S.  Konrad  Heinrich  Otto  Heinze  died  on  November 
1,  1891.  His  estate  consisted  entirely  of  personal  property.  By 
his  will,  dated  May  10,  1889,  he  directed  that  his  residuary  estate 
be  transferred  by  the  executors  to  the  United  States  Trust  Company, 
aa  trustee,  and  directed  such  trustee  to  divide  eighty  one-huudredths 
thereof  among  legatees  to  whom  he  bequeathed  the  same  absolutely. 
The  execntors  named  in  the  will  made  distribution  of  such  eip;lity 
one-hnndredths  of  the  residuary  estate  to  the  legatees  named  willi- 
ont  the  intervention  of  the  trustee,  and,  upon  being  furnished  with 
proper  releases  by  such  legatees,  all  of  whom  are  of  full  age,  the 
United  States  Trust  Company  will  be  satisfied  with  the  disposition 
made  of  the  eighty  one-hundredths  part  of  the  residuary  estate.  By 
the  third  subdivision  of  paragraph  "second"  of  the  will  the  testator 
makes  disposition  of  his  property  as  follows: 

"Twenty  (20)  one-hnndredths  part  tliereof  I  give,  bequeath,  and  devise  to 
the  said  United  States  Trust  Ckimpany  of  New  York,  the  tnistee  hereunder,  In 
trust  In  hold,  manage.  Invest,  and  reinvest  the  same,  the  net  income.  Issues,  and 
profits  thereof  to  c(dlect  and  receive,  and  to  pay  over  and  apply  such  net  In- 
come and  proflts  semiannually  to  the  use  of  my  said  wife,  Eliza  M.  Heinze.  dnr 
Ing  her  natural  life.  Upon  the  death  of  my  said  wife,  I  give,  bequeath,  and 
devise  the  said  twenty  one-hundredths  part  of  my  residuary  estate  so  directed 
to  be  ^d  in  trust  for  her  to  my  children  and  the  issue  of  any  deceased  child 
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or  children,  to  be  eqaally  divided  between  them,  such  Issue,  however,  to  take 
by  representation  the  share  which  the  parent  would  have  taken  If  living." 

In  the  fall  of  1896,  after  the  commencement  of  this  proceeding  by 
the  United  States  Trust  CJompany  to  compel  an  accounting  by  the 
executors  of  the  will,  all  of  the  testator's  children,  being  of  full  age, 
executed  and  delivered  to  Eliza  M.  Heinze  deeds  purporting  to  con- 
vey and  assign  to  her  absolutely  the  r^nainder  in  the  said  trust  fund, 
relying  upon  the  authority  of  chapter  452  of  the  Laws  of  1893.  The 
said  Eliza  M.  Heinze  also  made  and  executed  to  herself  an  assignment 
of  her  interest  in  the  trust  fund,  and  contends  that  by  reason  of  such 
assignments  the  trust  was  terminated,  and  that  she  became  and  now 
is  the  absolute  owner  of  the  trust  fund.  I  am  of  the  opinion  that 
under  the  provision  of  the  above-quoted  portion  of  the  will  the  remain- 
der in  the  trust  fund  became  vested  in  testate's  children  at  the  time 
of  his  decease.     Nelson  v.  Eussell,  135  N.  Y.  137, 31 N.  E.  1008. 

The  more  difficult  question  arises  upon  the  claim  that  the  trust  pro- 
vision for  testator's  widow,  Eliza  M.  Heinze,  has  been  abrogated  by 
the  voluntary  acts  of  the  parties  beneficially  interested  in  the  fond. 
At  the  time  of  the  decease  of  the  testator  it  is  clear  that  such  a  result 
could  not  have  been  accomplished.  Cuthbert  v.  Chauvet,  136  N-  Y. 
326,  32  N.  E.  1088.  By  chapter  452  of  the  Laws  of  1893  it  was  pro- 
vided that  whenever  a  person  beneficially  interested  in  the  "income  of 
any  trust  heretofore  or  hereafter  created  for  receipt  of  the  ♦  •  • 
income  of  personal  property"  shall  become  entitled  in  his  own  right 
to  the  remainder  in  the  trust  fund,  "he  may  convey  or  release  to  him- 
self •  •  *  all  his  or  her  right,  title,  and  interest  in  and  to  the 
income  of  such  trust  estate,  *  *  *  and  thereupon  the  ^tate  of 
the  trustee  •  •  •  ^lall  cease  and  determine,  and  the  trust  estate 
for  a  life  or  lives  or  a  shorter  term  ♦  ♦  •  shall  be  and  become 
forthwith  merged  in  such  remainder  or  reversion."  I  am  of  the  opin- 
ion that  the  provisions  of  the  act,  in  so  far  as  they  relate  to  personal 
property,  were  in  nowise  affected  by  the  provisions  of  the  real  prop- 
erty law  (chapter  547,  Laws  1896). 

The  only  remaining  question  is  the  constitutionality  of  the  provi- 
sions of  chapter  452  of  the  Laws  of  1893  in  so  far  as  they  are  retro- 
active, and  relate  to  trust  estates  already  in  existence  at  the  time 
of  the  passage  of  the  act.  It  is  contended  in  behalf  of  the  trustee  that 
its  effect  is  to  permit  the  taking  of  property  without  due  process  of 
law.  This  contention  cannot  be  sustained.  The  trustee  has  no  ben- 
eficial interest  whatsoever  in  the  fund  except  the  right  to  receive  com- 
pensation for  services  rendered  by  way  of  commissions.  If  the  con- 
stitutional provision  cited  has  any  application  whatever,  it  would  ap- 
ply to  the  rights  of  the  parties  having  a  beneficial  property  interest  in 
the  fund.  The  legislative  enactment  in  question  does  not  deprive 
such  owners  of  any  right  of  property  or  ownership  in  the  fund  with- 
out their  consent.  The  owners  in  remainder  have  made  an  absolute 
assignment  of  their  interest  in  the  fund  to  the  life  beneficiary.  The 
right  of  property  of  the  cestui  que  trust  to  receive  the  income  during 
her  life  has  been  changed  by  a  compliance  with  the  terms  of  the  stat- 
ute to  an  absolute  owner^p  of  the  fund.     So  far  from  depriving 
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her  of  property,  the  effect  of  the  statute  and  proceedings  thereunder 
haa  been  to  confer  upon  her  additional  rights  of  property.  The  cases 
cited  by  the  counsel  for  the  trustee  all  relate  to  beneficial  interests 
acquired  under  the  wills  in  question  in  those  cases.  Inasmuch  as  the 
provisions  of  the  statute  were  not  complied  with  until  after- the  com- 
mencement of  this  proceeding,  I  am  of  the  opinion  that  the  trustee 
should  be  reimbursed  its  expenses  of  this  proceeding  oat  of  the  trust 
fund.  The  objections  to  the  account  are  overruled. 
Decreed  accordingly. 


(20  Misc.  Rep.  405.) 

HENNESSY  v.  KBNNBT, 

■    (Clt7  Court  of  New  York,  General  Term.   May  29, 1897.) 

LiABKs — Construction. 

Tbe  owner  of  a  building  on  land  of  which  she  was  a  lessee,  at  an  annual 
rental  of  $1,500,  leased  a  store  in  tbe  building  to  defendant  for  $1,200 
a  year,  with  a  privilege  of  renewal  at  the  same  rental,  unless  the  owner 
of  the  land  should  increase  the  rental  thereof,  in  which  event  defendant 
shonld  "pay  pro  rata."  Reld,  that  the  term  "pro  rata"  meant  the  pro- 
portion of  the  rent  paid  by  defendant  to  the  ground  rent  (twelve-fifteenths), 
and  therefore,  in  case  of  an  increase  of  the  ground  rent,  defendant,  oa 
renewing  his  lease,  would  have  to  i>ay  twelve-fifteenths  of  such  Increase. 

Appeal  from  trial  term. 

Action  by  Forbes  J.  Hennessy  against  Bartholomew  P.  Kenney, 
The  complaint  was  dismissed,  and  plaintiff  appeals.    Reversed. 
Argued  before  SOHUCHMAN,  O'DWYER,  and  OONLAN,  JJ. 

John  Delahunty,  for  appellant. 
Whitehead  &  Titus,  for  respondent. 

SCHTJCHMAN.  J.  This  is  an  appeal  from  a  judgment  of  dismiss- 
al of  the  plaintiff's  complaint.  The  action  was  brought  to  recover 
the  balance  of  rent  due  upon  certain  premises,  situated  on  the  north- 
east comer  <rf  Greenwich  and  Houston  streets,  in  the  city  of  New 
York,  known  as  No.  585  Greenwich  street,  in  said  city.  On  the  Ist 
day  of  May,  1894,  a  lease  was  made  of  the  store  of  said  premises- 
between  Cktherine  Bradley,  the  landlord,  and  the  defendant,  the 
tenant,  for  the  term  of  two  years  from  the  1st  day  of  May,  1894,  at 
tiie  yearly  rent  of  the  sum  of  |900  for  the  first  year,  and  fl,200  for 
the  second  year,  "with  renewal  for  the  term  of  five  years  more  at 
the  annual  rent  hereinbefore  mentioned,  to  wit,  the  sixm  of  twelve 
hundred  dollars  per  year,  provided  always  that  the  Trinity  Corpo- 
ration shall  not  increase  the  present  rent  paid  by  the  party  of  the 
first  part  [namely,  Catherine  Bradley],  then  and  in  that  case  the 
party  of  the  second  part  [the  defendant,  respondent]  shall  pay  pro 
rata."  Catherine  Bradley  was  a  tenant  of  the  Trinity  Oorporatioft 
as  to  the  land.  She  owned  the  building.  Her  lease  from  the  Trinity 
Corporation  expired  on  the  Ist  day  of  May,  1896.  The  rent  reserved 
in  that  lease  was  f  1,500  per  year.  On  the  28th  day  of  April,  1896,. 
the  Trinity  Corporation  renewed  the  lease  for  the  further  term  of  21 
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years,  at  an  annual  rent  of  {2,200  per  year.  This  lease  was  granted 
to  Ellen  M.  Hennessy,  as  ezecatrix  of  the  last  will  and  testament 
•of  Catherine  Bradley,  deceased.  Thereafter  Ellen  M.  Hennessy,  as 
such  executrix,  assigned  said  lease  to  the  plaintiff  (appellant).  On 
May  1,  1896,  the  defendant  (respondent)  elected  to  take  advantage  of 
the  privilege  of  renewal  contained  in  the  lease  to  him  from  Cath- 
erine Bradley;  and  thereupon  the  plaintiff  tendered  to  him  a  lease 
in  terms  the  same  as  the  lease  to  him  from  Catherine  Bradley,  except 
as  to  the  rent,  which  is  put  at  the  sum  of  $1,760  per  year,  with  the 
privilege  of  renewal  for  the  further  term  of  five  years  more.  Tiie 
defendant  declined  to  accept  that  lease,  on  the  ground  that,  he  claimed 
that  the  rent  should  not  be  f  1,760  per  year,  but  only  |1,329.63  per 
year.  The  defendant  has  paid  from  May  1,  1896,  to  the  1st  day 
of  November,  1896,  at  the  rate  of  |1,329.63;  and  he  is  sued' for  the 
■difference  between  that  and  the  |1,760  per  year  for  the  same  period. 

The  sole  question  of  inquiry  is,  what  construction  is  to  be  put 
upon  the  term  "pro  rata,"  applied  in  the  lease?  Plaintiff  maintains 
that  the  term  "pro  rata"  means  at  the  proportion  of  any  increase 
in  the  rent  which  plaintiff  was  paying  before  to  the  Trinity  Corpo- 
ration, to  wit,  |1,500,  with  the  rent  that  defendant  was  paying,  |1,200, 
being  twelve-fifteenths,  and  that  twelve-fifteenths  of  the  $700  increased 
rent  is  f560,  which,  added  to  the  {1,200,  makes  the  renewal  rental 
|1,760.  Defendant  maintains,  and  the  court  held  with  him,  that  the 
term  "pro  rata"  means  at  such  proportion  of  any  increase  in  the 
rent  as  defendant's  rental  is  or  bears  to  the  net  i-ental  of  the  whole 
premises,  and  dismissed  the  plaintiff's  complaint.  In  this,  we  think, 
the  court  erred.  The  contracting  parties  to  the  lease  are  bound  by 
its  stipulations,  which  must  be  construed  by  the  natural  import  of 
the  words  employed,  provided  they  are  definite  and  certain.  They 
stipulated  that  the  renewal  rent  shall  be  f  1,200,  and,  in  case  of  an 
increase  in  the  rent  by  the  Trinity  Corporation,  the  defendant  shall 
pay  "pro  rata."  That  means  in  proportion  to  the  rent  the  defendant 
paid  before  to  the  plaintiff  with  the  rent  the  plaintiff  before  paid 
to  the  Trinity  Corporation,  to  wit,  twelve-fifteenths.  There  is  noth- 
ing uncertain,  indefinite,  or  conjectural  in  this.  The  defendant  made 
his  bargain  in  unmistakable  terms,  and  he  must  stand  by  it.  De- 
fendant's contention  that  such  a  construction  would  make  the  con- 
tract unreasonable,  and  place  the  defendant  wholly  at  the  mercy  of 
the  plaintiff,  as  held  in  Russell  v.  Allerton,  108  N.  Y.  288,  15  N. 
E.  391,  does  not  avail,  because  that  rule  is  only  applicable  "where 
there  is  uncertainty  or  doubt  as  to  the  meaning  of  words  or  phrases 
used  in  a  contract." 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  tlii:> 
appellant  to  abide  the  event.    All  concur. 
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(20  Misc.  Rep.  034.) 

XBLLOW  PINE  CO.  T.  QXJTWILOO. 

(City  (Jonrt  of  New  York,  (Seneral  Term.    Jxme  14,  1897.) 

TbiAL — WlTUUKAWAL  OF  JUROR. 

It  Is  not  error,  when  the  plaintiff,  before  resting  his  case,  applies  to  with- 
draw a  Juror,  to  grant  such  motion,  and  deny  a  motion  by  the  defendant 
for  a  nonsuit 

Appeal  from  special  term. 

Action  by  the  Yellow  Pine  Company  against  Alfred  Gotwillig. 
From  an  order  at  trial  term  allowing  plaintiff  to  withdraw  a  juror,  and 
denying  defendant's  motion  to  dismiss,  and  from  an  order  of  special 
term  granting  plaintiff's  motion  for  leave  to  amend  the  complaint, 
defendant  appeals     Affirmed. 

Argued  before  VAN  WYOK,  0.  J.,  and  McCARTHY,  J. 

G.  Elliott  Minor,  for  appellant. 
Eugene  Sondheim,  for  respondent. 

VAN  WYCK,  0.  J,  The  plaintiff  had  not  rested  when  its  request 
to  withdraw  a  juror  and  defendant's  motion  to  nonsuit  plaintiff  were 
made.  It  was  not  error  to  deny  the  nonsuit,  nor  to  permit  plaintiff 
to  withdraw  a  juror,  with  leave  to  apply  at  special  term  for  leave  to 
amend  the  complaint.  It  was  proper  for  the  special  term  to  permit 
an  amendment  of  the  complaint  upon  payment  of  |30  (the  trial  fee) 
to  defendant.  The  defendant's  motion,  made  at  the  opening  of  the 
trial,  to  dismiss  the  complaint  because  it  did  not  state  a  cause  of  ac- 
tion, was  properly  denied,  as  the  complaint  did  state  facts  sufficient  to 
constitiite  a  good  cause  of  action.     The  orders  are  affirmed,  with  costs. 

McGABTSY,  J.,  concurs. 
(20  .VIlsc.  Kep.  6fi9.) 


KLINKOWSTEIN  v.  ORBENBERO. 
(City  Court  of  New  York,  General  Tom.    July  2,  189T.) 

AXBRDMENT  OF  COUFLAINT. 

An  amendment  of  a  complaint,  which  does  not  change  the  cause  of  ac- 
tion, may  properly  be  allowed  at  the  trial,  and  Its  allowance  at  special  tenu 
Is  a  proper  ezerdse  of  discretion. 

Appeal  from  special  term. 

Action  by  Alex  Klinkowstein  against  Samuel  Greenberg.  From  an 
order  allowing  an  amendment  of  the  complaint,  defendant  appeals 
Affirmed.    See  37  N.  Y.  Supp.  206. 

Argued  before  VAN  WYGK,  a  J.,  and  SOHUOHMAN,  J. 

Jacob  Bamett,  for  appellant 
A.  H.  Berrick,  for  respondent. 

VAN  WYCK,  0.  J.  At  trial  the  justice  granted  plaintiff  leave  to 
amend  complaint,  with  |20  costs  to  defendant  to  abide  the  event,  but, 
upon  defendant's  counsel  claiming  surprise,  this  ruling  was  with- 
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drawn,  and  plaintiflf  allowed  to  withdraw  a  juror,  with  leave  to  move 
at  special  term  for  leave  to  amend.  The  motion  at  special  term  was 
granted  upon  condition  that  plaintiff  within  10  days  pay  |30  to  defend- 
ant's attorney,  and  it  is  from  the  order  granting  the  motion  that  de- 
fendant now  appeals.  The  amendment,  if  necessary,  should  have 
been  allowed  at  trial,  and  its  allowance  at  special  term  was  a  proper 
exercise  of  discretion,  for  it  does  not  change  the  cause  of  action,  which 
is  still  in  replevin.     The  order  is  affirmed,  with  $10  costs. 

SOHUCHMAN,  J.,  concurs. 
(20  Misc.  Rep.  061.) 


CARPENTER   v.   CUMMINOS. 

(City  Court  of  New  Yoric,  General  Term.    July  2,  1897.) 

Attornbt — Pdrchase  of  Note— Action. 

It  Is  a  good  defense,  under  section  73  of  the  Code  of  Civil  Procedure,  to 
an  action  brought  by  an  attorney  at  law  upon  a  promissory  note,  that  the 
plaintiff  bought,-  or  was  Interested  In  buying,  the  note  with  the  Intent  and 
for  the  purpose  of  bringing  an  action  thereon;  and  It  is  error  to  exclude 
evidence  tending  to  prove  such  defense. 

Appeal  from  trial  term. 

Action  by  Ingle  Carpenter  against  Minnie  L.  Cnmmings.  From  a 
judgment  on  a  verdict  directed  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.     Reversed.     See  42  N.  Y.  Supp.  239. 

Argued  before  VAN  WYCK,  O.  J.,  and  McCART5ErY,  J. 

L.  J.  Morrison,  for  appellant. 
Philip  Carpenter,  for  respondent. 

YAH  WYGK,  0.  J.  The  plaintift,  an  attorney  and  counselor,  sues 
as  the  assignee,  by  written  assignment  from  the  indorsee  of  the  payee, 
of  the  note  made  by  defendant ;  and  one  of  defendant's  alleged  defenses 
was  that  plaintiff,  in  violation  of  section  73  o£  the  Code  of  Civil  Pro- 
cedure, bought,  or  was  interested  in  buying,  the  note  with  the  intent 
and  for  the  purpose  of  bringing  an  action  thereon.  If  the  plaintiff 
did  so  purchase  the  note,  or  was  so  interested  in  its  purchase,  and  de- 
fendant had  made  any  proof  which  tended  to  show  that  plaintiff  had  so 
done,  a  question  would  have  been  raised  which  should  go  to  the  jury 
for  determination.  But  defendant  was,  by  a  number  of  adverse  rul- 
ings, to  which  exception  was  duly  taken,  prevented  from  making  such" 
I»^)of,  and  for  these  errors  alone  the  judgment  must  be  reversed. 
Such  alleged  defense,  if  proven  at  trial  to  the  satisfaction  of  the  jury, 
must  compel  a  verdict  for  defendant  Browning  v.  Marvin,  100  N.  Y. 
lU,  2  N.  E.  635. 

l^e  judgment  and  order  are  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

McCABTHY,  J.;  concurs. 
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(ao  MUtt.  Rep.  065.) 

PA8HINSKA   T.   SEiLT. 

(City  court  of  New  York,  General  Term.    July  2,  1897.) 

OOKTBRSION— EVIDBNOB. 

In  an  action  for  conversion  of  a  trunk  held  on  storage  by  defendant  for 
plaintiff,  it  appeared  that  defendant,  upon  an  alleged  order  from  plaintiff's 
agent,  which  he  claimed  to  hare  lost,  had  delivered  the  trunk  to  a  third 
party,  whom  he  did  not  produce  as  a  witness,  and  whose  Identity,  though 
known  to  him,  he  had  refused  to  disclose  to  the  plaintiff  before  the  trial. 
Held  sofflclent  to  JustU^  a  verdict  for  plaintiff. 

Appeal  from  trial  term. 

Action  by  Melania  Pashinska  against  William  Selt.  Verdict  for 
plaintiff.  From  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.     AflSrmed. 

Argued  before  VAJ^  WYCSK,  0.  J.,  and  McCABTHY  and  SCHUCH- 
MAN,  JJ. 

John  B.  Marshall,  for  appellant. 
Nicholas  Aleinik<kF,  for  respondent. 

•VAN  WYCK,  0.  J.  The  appeal  is  not  from  the  judgment,  but 
from  the  order  denying  motion  for  new  trial,  made  on  return  of  ver- 
dict for  plaintiff.  The  action  is  for  conversion  by  defendant  of 
plaintiff's  trunk  and  its  contents,  stored  by  her,  for  hire,  with  defend- 
.ant.  The  defendant's  receipt  (Exhibit  A)  for  the  trunk,  and  the  cor- 
roborating testimony,  is  overwhelming  proof  that  he  held  the  same  on 
storage.  The  defendant  contended  by  his  proof  that  plaintiff's  brother, 
who  concededly  had  authority  to  act  for  her,  instructed  him  to  deliver 
the  trunk  to  an  expressman,  who  would  call  for  it,  and  present 
his  (the  brother's)  written  order  for  such  delivery;  that  a  coal  peddler 
called  with  his  wagon,  presented  such  written  order,  and  received  and 
took  away  the  trunk,  first  giving  to  defendant  such  order,  and  his 
receipt  for  the  trunk.  The  defendant  produced  what  purported  to 
be  the  coal  peddler's  receipt  for  the  trunk,  and  it  was  marked  in  evi- 
dence, but  testified  that  the  brother's  written  order  which  he  re- 
ceived from  the  coal  peddler  upon  delivery  of  the  trunk  had  been 
destroyed  by  fire,  and  had  been  kept  by  him  in  a  different  place  than 
the  one  where  he  had  kept  the  coal  peddler's  receipt.  The  plaintiff's 
lMt>ther  testified  that  he  had  never  signed  such  a  written  order,  or 
given  any  one  oral  or  written  instruction  to  receive  the  trunk  from 
defendant,  or  instructed  the  defendant  to  deliver  the  trunk  to  any 
one.  The  defendant  testified,  and  the  purported  receipt  showed,  that 
he  had  all  the  time  known  the  number  of  the  coal  peddler's  wagon,  and 
refused  to  disclose  it  to  plaintiff's  attorney  when  asked  to  show  the  re- 
ceipt, before  the  action  was  commenced,  and  did  not  produce  the 
coal  peddler  at  trial,  or  show  that  be  had  made  any  effort  to  ascer- 
tain his  whereabouts  by  means  of  the  number  of  his  wagon  or  other- 
wise. The  proofs,  as  shown  by  the  record,  required  that  this  case 
should  be  submitted  to  the  jury  for  their  determination,  and  it  would 
have  been  reversible  error  to  have  directed  a  verdict  for  defendant, 
if  requested,  but  which  was  not  requested.     The  defendant  does  not 
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appeal  from  the  judgment,  and  concedes  that  no  error  was  committed 
in  the  charge,  or  in  admitting  or  ezclading  evidence.  The  rwdict 
for  plaintifF  is  not  excessive,  or  contrary  to  evidence  or  the  law,  nor  is 
it  against  the  weight  of  evidence,  and  is  a  finding  that  defendant 
converted  the  tmnk  and  its  contents.  If  one  man,  who  is  intrusted 
with  the  goods  of  another,  put  them  into  the  hands  of  a  third  person, 
contrary  to  orders,  it  is  a  conversion. 
The  order  appealed  from  is  affirmed,  with  costs.     All  concur. 


(20  Misc.  R^.  666.) 

WATKIN8  ▼.  PETBBS. 

(City  Oonrt  of  New  Zork,  Ctoioal  Tetm.   JtUy  2,  1897.) 

AonOH  ON  Notes — Bvidkncs. 

EMdenoe  tbat  notes  sued  on  were  given  rally  as  memoranda  held  soffi- 
dent  to  Justify  a  verdict  for  defendant 

Appeal  from  trial  term. 

Action  by  Benjamin  P.  Watkins  against  Augustus  N.  Peters.' 
From  a  judgment  for  defendant,  and  an  order  denying  a  new  trial, 
plaintiff  appeals.     Affirmed.  • 

Argued  before  VAN  WYCK,  0.  J.,  and  McOABTHY  and  SOHUCSa- 
MAN,  JJ. 

Harrison  &  Bird,  for  appellant 

J.  W.  &  0.  W.  Bidgway,  for  respondent 

VAN  WYCK,  O.  J.  The  facts  were  not  very  fully  brought  out  by 
either  party  at  trial,  yet  there  is  sufficient  proof  to  justify  the  verdict 
for  defendant.  It  appears  that  prior  to  the  giving  of  the  original 
notes  by  defendant  he  was  the  owner  of  160  shares  of  certain  stock. 
The  plaintiff  was  then  under  contract  to  sell  and  deliver  100  shares 
of  like  stock  for  (1,000,  but  for  some  reason  could  not  make  delivery, 
and  requested  defendant  to  deliver  100  shares  of  his  own  stock,  and 
receive  the  |1,000,  which  defendant  did,  and  thereafter  lent  |800  of 
this  sum  to  plaintiff,  who  thereafter  returned  |800  in  two  sums — 
|500  and  |300 — ^to  defendant,  who  gave  notes  for  the  same,  merely  as 
memoranda,  but  not  to  be  used  or  paid  until  there  was  an  adjustment 
between  him  and  plaintiff  in  r^ard  to  defendant's  100  shares  of 
Bto<^,  for  which  plaintiff  had  received  |800  cash  out  of  the  purchase 
price  of  f  1,000  therefor;  that  thereafter  defendant  delivered  to  plain-  ' 
tifFs  attorney,  duly  authorized  to  receive,  60  other  shares  of  his 
stock,  and  received  a  further  sum  of  about  $500,  to  cover  which  he 
gave  another  memorandum  note,  not  to  be  used  or  paid  until  there 
was  an  adjustment  by  plaintiff  in  regard  to  these  60  shares  of  defend- 
ant's stock;  and  that  these  160  shares  of  defendant's  stock  have  not 
been  returned  by  plaintiff,  nor  has  there  been  any  adjustment  in 
regard  to  the  same. 

The  judgment  and  order  are  affirmed,  with  costs.     All  concur. 
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KLOTZ  V.  KLOTZ. 

(Olty  Cbnrt  of  New  Yoiic,  General  Term.    Jnly  2,  1S97.) 

OOMTRAOT— CONStDKRATION. 

In  an  action  bronght  by  a  woman  upon  a  promise  made  upon  valuable 
eonsldemtion  to  her  supposed  busband  to  pay  her  a  certain  sum  npou  his 
death.  It  is  error  to  refuse  to  cliarge  ttiat,  if  a  former  husband  of  tlie 
woman  was  alive  at  the  time,  there  was  no  consideration  for  the  defendant'* 
promise. 

Appeal  from  trial  term. 

Action  by  Antonia  Klotz  against  Charles  Klotz.  From  a  judgment 
on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     Beversed. 

Argued  before  VAN  WYCK,  C.  J.,  and  SCHUOHMAU,  J. 

Alfred  Steckler,  for  appellant 
Frank  Herwig,  for  respondent. 

VAN  WTCK,  0.  J.  The  plaintiff's  alleged  cause  of  action  is  that 
she  was  the  lawful  wife,  and  is  the  widow,  of  one  Henry  Klotz,  her 
second  husband,  who  was  the  brother  of  defendant,  ChJEU'les  Klotz, 
who  induced  Henry  to  become  a  member  of  a  mutual  benefit  society, 
which  issued  bonds  to  its  members,  agreeing  to  pay  to  the  beneficiary 
selected  by  a  member  a  sum  fixed  in  the  bond;  that  such  a  bond  for 
|3,000  was  issued  to  Henry,  who  had  Charles  named  as  the  benefi- 
ciary therein,  upon  Charles'  express  oral  promise  made  at  the  time 
to  Henry  that  he  would,  after  Henry's  death,  and  receipt  of  the  |3,000, 
pay  f  1,000  thereof  to  Henry's  wife,  the  plaintiff;  and  that  Charles 
has  collected  the  f3,000  from  the  society,  but  refuses  to  pay  plaintiff 
the  f  1,000  part  thereof.  The  court  of  appeals  has  never  directly  de- 
cided that  such  a  cause  of  action  could  be  maintained,  and  the  appel- 
late division  of  the  First  department  has  held,  in  Buchanan  v.  Tilden, 
5  App.  Div,  354,  39  N.  Y.  Supp.  228  (Ingraham,  J.,  dissenting),  that  a 
wife  cannot  maintain  an  action  against  a  person  who  has  agreed,  for 
a  valuable  consideration,  with  her  husband,  to  pay  her  a  fixed  snm 
If  a  wife  cannot  maintain  such  an  action,  can  a  widow?  However, 
this  judgment  must  be  reversed,  irrespective  of  whether  the  action  is 
maintainable  or  not,  because  of  reversible  errors  committed  in  the 
admission  of  plaintiff's  evidence  to  establish  the  fact  that  she  was  the 
lawful  wife  of  the  deceased  brother,  and  in  refusing  to  charge  the 
jury  that,  if  plaintiffs  first  husband  was  alive,  then  that  there  was 
no  consideration  for  defendant's  promise.  The  plaintiff  relies  upon 
Lawrence  v.  Fox,  20  N.  Y.  268,  as  an  absolute  authority  for  main- 
taining her  cause;  but  that  case  merely  held  that  where  one  Holly 
was  indebted  to  I^wrence,  the  plaintiff  therein,  in  the  sum  of  fSOO, 
and  lent  f300  to  Fox,  the  defendant,  upon  his  promise  to  pay  the 
same  on  the  next  day  to  Lawrence,  in  satisfaction  of  Holly's  indebt- 
edness to  him,  that  Lawrence  could  maintain  the  action  against  Fox 
on  his  promise  to  do  that  which  the  promisee,  Holly,  himself  was  un- 
der legal  obligation  to  Lawrence  to  do,  to  wit,  to  pay  his  debt  to 
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Lawrence.  Was  the  plaintiff's  husband  under  any  obligation,  en- 
forceable at  law  or  in  equity,  to- insure  his  life  for  her  benefit?  Judg- 
ment and  order  reversed,  with  costs  to  appellant  to  abide  the  event. 

SOHUCHMAN,  J.,  concurs. 


(20  Misc.  Rep.  664.) 

H.  C.  MINER  LITHOGRAPH  CO.  v.  CANART  et  aL 
(City  Court  of  New  Tori^  General  Term.    July  2,  1897.) 

ASSIONMSNT  OK   CLAIU — ACTION  BY    ASSIONKE. 

A  complaint  alleging  that  plaintiff's  assignor,  at  defendants'  request,  ren- 
dered tor  them  certain  work,  labor,  and  services,  and  furnished  materials 
therefor  of  a  certain  reasonable  value;  that  the  cause  of  action  was  as- 
signed to  the  plaintiff,  a  corporation  duly  organized  under  the  laws  of  New 
York;  and  that  payment  was  demanded,  but  has  not  been  made,— Is  a.b- 
solutely  good  In  law. 

Appeal  from  trial  term. 

Action  by  H.  C.  Miner  Lithograph  Company  against  Thomas  C^ary 
and  othera  From  an  interlocutory  judgment  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  YJLS  WYGK,  C.  J.,  and  McCAKTHY,  J. 

J.  H.  Egan,  for  appellant 

J.  C.  Bosenbaum,  for  respondent. 

VAN  WYCE:,  0.  J.  The  complaint  alleged  that  plaintiffs  assignor, 
at  defendants'  request,  rendered  for  them  certain  work,  labor,  and  serv- 
ices, and  furnished  materials  therefor,  all  of  the  reasonable  value  of 
|684,  and  that  this  cause  of  action  was  duly  assigned  to  plaintiff,  a 
corporation  duly  organized  under  the  laws  of  New  York,  and  that 
payment  of  this  sum  was  demanded  of  defendants,  who  promised  to 
pay,  but  same  was  not  paid.  This  complaint  is  absolutely  good  in 
law,  and  the  demurrer  should  have  been  overruled  instead  of  sus- 
tained. 

The  interlocutory  judgment  is  reversed,  with  costs,  and  the  demur- 
rer overruled,  with  costs,  with  leave  to  defendants,  upon  payment  of 
the  costs  within  10  days,  to  serve  an  answer. 

McCarthy,  J,,  concurs. 
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(19  App.  DiT.  471.) 

PIBHL  T.  ALBANY   RAILWAY. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  6,   1897.) 

ExriiOsioK  o.  FiiY  Whebl— Knoinbbr— MiSTAKB  or  Jddome.nt. 

Belts  connected  the  fly  wheels  of  engines  In  a  power  house  of  an  electric 
street-railway  company  with  two  generators  of  electricity.  The  engines 
worked  In  multiple,  thehr  products  of  electricity  being  blended.  When  the 
engineer  went  on  dniy,  he  found  everything  running  smoothly;  bat  shortly 
afterwards  a  generator  began  to  spark  violently.  Unable  to  ascertain  the 
cause,  he  promptly  went  to  the  ammeters,  and  discovered  a  great  disparity 
In  amperage  of  the  generators.  There  were  two  methods  of  equalizing  the 
amperages,— one  by  means  of  the  rheostat,  which  operates  gradually,  and 
the  other  by  breaking  the  circuit,  which  operates  immediatdy.  Both  of 
these  means  were  at  the  engineer's  band.  He  noticed  that  one  of  the  engines 
was  "running  away,",  and  broke  the  circuit,  and  Immediately  went  to  the 
throttle  of  said  engine,  24  feet  distant,  and  shut  off  steam,  but  a  moment 
later  Its  fly  wheel  burst.  Plaintiff  and  his  experts  claimed  that  the  en- 
gineer, on  observing  that  the  engine  was  "running  away,"  should  have  shut 
off  steam  first,  and  then  broken  the  circuit,  since  to  do  the  latter  first,  was 
to  lighten  the  engine's  load,  and  thus  Increase  the  speed  of  its  fly  wheel. 
Defendant  and  its  experts  claimed  that  the  engineer  acted  properly,  and  that 
he  could  rely  on  the  automatic  governor  of  the  engine  to  prevent  Its  run- 
ning beyond  the  «afety  limit  between  the  breakhig  of  the  circuit  and  the 
shutting  off  of  the  steam.  The  governor  was  evidently  out  of  order.  The 
cause  of  the  explosion  was  not  shown.  Beld  insufllcient,  as  a  matter  of 
law,  to  show  that  the  engineer  was  either  hicompetent  or  negligent 

Appeal  from  trial  term,  Albany  county. 

Action  hj  Maggie  Piehl,  administratrix  of  the  goods,  chattels,  and 
effects  of  John  Piehl,  Jr.,  deceased,  against  the  Albany  Railway,  to 
recover  damages  for  the  death  of  deceased.  From  a  judgment  en- 
tered on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  motion 
for  new  trial,  made  on  the  minutes,  defendant  appeals.    Reversed. 

Argued  before  PAKKER,  P.  J.,  and  LANDON,  PUTNAM,  and 
MEBWIN,  JJ. 

Lewis  E.  Carr  and  Edward  W.  Donglas,  for  appellant. 
Mark  C!ohn,  for  respondent. 

LANDON,  J.  On  November  12,  1895,  a  fly  wheel,  20  feet  in  di- 
ameter, weighing  50,000  pounds,  forming  part  of  one  of  the  steam 
engines  operated  by  the  defendant  in  its  power  house  upon  the  east 
side  of  South  Pearl  street,  in  the  city  of  Albany,  burst,  and  some 
of  the  fragments,  flying  through  the  west  side  of  the  power  house 
across  the  street  and  into  a  saloon  upon  the  west  side  of  the  street, 
struck  and  killed  John  Piehl,  the  plaintiff's  intestate.  The  plain- 
tiff brought  this  action  under  the  statute  to  recover  damages,  charging 
that  Piehl's  death  was  caused  by  the  negligence  of  the  defendant. 
Fpon  the  trial  the  plaintiff  sought  to  prove  defects  in  the  defendant's 
machinery  and  appliances;  also  the  inadequacy  of  its  force  of  opera- 
tives; but  upon  the  close  of  the  testimony  the  learned  trial  court  held 
that  the  evidence  was  not  sufficient  to  raise  any  qnestion  in  thew 
respects,  and  that  the  only  evidence  raising  any  question  of  negii- 
gence  upon  the  part  of  the  defendant  was  in  respect  fo  the  action  and 
competency  of  the  engineer  in  charge  of  the  power  house  at  the  time 
of  the  explosion  and  immediatolv  preceding  it.    We  are  not  called 
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upon  to  review  the  ruling  of  the  learned  trial  judge  in  thus  narrow- 
ing the  range  of  the  questions  submitted  to  the  jury.  The  plaintiff 
cannot  now  sustain  the  verdict  upon  the  ground  taken  from  him  by 
the  trial  judge.  Wangler  v.  Swift,  90  N.  Y.  38.  We  must  assume 
:hat  the  explosion,  in  view  of  this  condition  of  things,  did  not  raise 
1  presumption  of  negligence  upon  the  part  of  the  defendant  Cosu- 
fich  v.  Oil  Co.,  122  N.  Y.  118,  25  N.  E.  259;  Reiss  v.  Steam  CJo.,  128 
N.  Y.  103,  28  N.  E.  24.  The  burden  therefore  rested  upon  the  plain- 
tiff to  show  some  act  of  negligence  in  the  operation  of  this  suitably 
equipped  plant. 

The  main  question  for  us  to  consider  is  whether  the  evidence  touch- 
ing the  action  of  the  engineer  under  the  circumstances  disclosed,  or 
his  competency,  presented  a  case  justifying  the  submission  to  the 
jury  of  the  question  whether  the  explosion  of  the  fly  wheel  was  caused 
by  the  negligence  of  the  defendant.    The  defendant  operated  several 
lines  of  street  cars  by  means  of  electricity  generated  in  this  power 
liouae  and  distributed  from  it.    There  were  five  steam  engines  in  the 
engine  room  of  the  power  house,  three  of  which  were  in  operation  at 
the  time  of  the  explosion.    Two  of  the  three  were  the  Cooper,  Cor- 
liss &  Co.  engines,  each  of  500  normal  horse  power,  and  are  designated 
in  the  record  as  Kos.  1  and  2,  and  were  exactly  alike.    The  fly  wheel 
of  No.  1  burst    The  third  engine  was  of  250  horse  power.    These 
engines  consisted  of  a  cylinder  for  the  piston,  a  crank  turned  by  the 
piston,  a  shaft  to  which  the  crank  was  attached  which  drove  the  fly 
wheel.    A  belt  from  the  fly  wheel  of  No.  1  to  the  pulley  of  a  generator 
of  electricity  of  500  horse  power,  standing  near,  drove  the  latter 
with  great  rapidity,  and  thus  generated  the  electricity,  which  was 
taken  from  the  generator  to  the  commutator,  and  from  thence  passed 
upon  trolley  wires  over  the  railroad  tracks.    The  steam  was  fed  to 
the  cylinder  from  the  boilers  in  an  adjoining  boiler  room  from  an 
overhead  pipe.    At  3  o'clock  in  the  afternoon  upon  which  the  explosion 
occurred,  John  Herlihy,  one  of  the  three  assistant  engineers  employed 
by  the  defendant,  took  charge  of  the  power  house,  succeeding  William 
Viwr,  who  had  been  in  charge  the  eight  previous  hours.    Herlihy 
nuiile  an  examination,  and  found  everything  in  apparent  good  order, 
and  working  smoothly.    At  3:40  o'clock  he  was  engaged  in  trim- 
ming an  electric  lamp  which  was  suspended  from  above,  and  was 
raised  and  lowered  by  a  cord.    This  lamp  was  between  engines  1 
and  2,  and  was  about  12  feet  from  the  easterly  side  of  the  room. 
While  thus  engaged,  his  attention  was  arrested  by  the  violent  spark- 
ing at  the  generator  of  engine  No.  1.    He  instantly  went  to  the  gen- 
erator, about  40  feet  distant,  to  ascertain  the  cause.    He  did  not  dis- 
cover it.    He  then  went  to  the  switch  board,  about  12  feet  further 
on,  in  a  diagonal  direction,  and  looked  at  the  ammeters  of  engines 
Nos.  1  and  2, — that  is,  the  measurers  of  the  cuirent  or  amount  of 
load  that  each  generator  produces,  which  were  attached  to  the  switch 
board, — and  noticed  a  great  disparity  in  what  the  case  terms  the 
"amperage,"  or  load  of  electricity,  which  each  generator  was  making, 
and  which  each  engine  was  carrying.    The  ammeters  indicated  be- 
tween 700  and  800  amperes  upon  engine  No.  1 ,  and  between  200  and 
300  amperes  upon  No.  2.    When  he  went  upon  duty,  he  had  noticed 
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that  each  engine  or  generator  was  carrying  aboat  400  amperes.  En- 
gines Noa  1  and  2  worked  in  multiple;  that  is,  their  aggregate  product 
of  electricity  was  blended  so  as  to  pass  to  its  work  in  the  same  cur- 
rents. There  were  two  methods  of  equalizing  the  two  amperages, 
or  loads  of  electricity.  One  was  by  means  of  a  rheostat,  which  was 
at  the  hand  of  the  engineer,  and  was  gradual  in  its  operation, — that 
is,  four  or  five  minutes  in  completing  its  work ;  the  other  way,  speedy, 
almost  instantaneous.  That  was  to  break  the  circuit,  and  then  re- 
store it;  an  operation  performed  by  pulling  the  little  handle  of  the 
'circuit  breaker  one  way,  waiting  a  second  or  two,  and  then  pulling 
the  handle  the  other  way.  The  engineer  pulled  the  handle  one  way, 
and  broke  the  circuit.  Now,  if  the  engines  had  both  been  working 
properly,  the  evidence  tends  to  show,  and  the  trial  court  so  held, 
that  the  act  of  the  engineer  would  have  been  proper;  but  he  testified 
npon  his  direct  examination,  the  plaintiff  having  called  him  as  a 
witness,  that  as  he  was  at  the  switch  board,  "I  looked  back  at  the 
engine,  and  I  noticed  it  speeding  up,  and  I  pulled  the  circuit  break- 
er," and  then  immediately  went  to  the  throttle  of  engine  No.  1  and 
shut  off  the  steam,  and  then  was  passing  toward  No.  2  to  shut 
tlie  steam  off  there,  when  the  explosion  took  place.  He  afterwards 
characterized  this  "speeding  up"  as  "racing,"  and  "running  away." 
The  theory  of  the  plaintiff  was  that,  if  the  engineer,  before  be  pulled 
the  circuit  breaker,  saw  that  his  engine  was  "running  away,"  it  was 
improper  for  him  first  to  pull  the  circuit  breaker,  and  shut  off  steam 
afterwards;  that  he  should  have  shut  off  the  steam  first,  since  to 
break  the  circuit  was  to  lighten  the  load  the  engine  was  carrying, 
and  thus  to  increase  the  speed  of  its  fly  wheel,  and  precipitate  its 
destruction.  Upon  his  cross-examination  the  engineer  said  that  be 
did  not  notice  the  engine  speeding  up  until  after  he  had  pulled  the 
circuit  breaker,  and,  although  he  was  rigorously  examined  by  coun- 
sel npon  both  sides  touching  the  matter,  he  adhered  to  the  latter 
statement.  It  may  well  be  that  when  the  witness  testified  in  the 
words  above  quoted  from  his  direct  examination  that  he  did  not  give 
attention  to  the  order  in  which  his  pulling  the  circuit  breakar  stood 
to  his  observation  of  the  speeding  up  of  the  engine,  and  that  his  final 
statement,  made  when  his  attention  was  directed  to  the  order  of  these 
two  acts,  should  have  been  taken  as  his  corrected  testimony.  But 
the  learned  trial  judge,  who  saw  and  heard  the  witness,  did  not  feel 
at  liberty  to  adopt  that  view,  and  he  left  it  as  a  question  for  the 
Jury  to  determine  which  took  place  first. 

The  question  of  fact  next  presented  to  the  jury  was:  If  the  en- 
gineer saw  the  engine  was  running  away  before  he  pulled  the  circuit 
Itreaker,  was  this  a  mistake,  and  did  it  cause  the  explosion?  Expert 
witnesses  upon  the  side  of  the  plaintiff  testified  that  it  was  a  mistake. 
Expert  witnesses  npon  the  part  of  the  defendant  testified  that  it  was 
not.  We  have  already  indicated  the  reason  given  by  the  expert 
witnesses  for  the  plaintiff,  namely,  that  lightening  the  load  the 
engine  was  carrying  would  remove  the  obstacle  to  its  speed.  The 
reasons  given  by  the  expert  witnesses  for  the  defense  were  that  the 
violent  sparking  at  the  generator  indicated  that  something  was 
wi^ng  with  it;   that  the  inspection  of  the  ammeters  was  the  next 
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thing  to  do;  that,  such  inspection  disclosing  a  great  disparity  in  the 
loads  of  engines  Nos.  1  and  2,  that  disparity  should  be  arrested  by 
breaking  the  circuit,  and  then  seizing  the  throttle  of  the  engine,  and 
shutting  off  steam, — all  of  which  would  be  the  work  of  a  few  sec- 
onds of  time;  that  if,  while  about  to  pull  the  circuit  breaker,  the  en- 
gineer discovered  that  the  engine  was  running  away,  he  neverthe- 
less did  right  in  pulling  the  circuit  breaker — the  work  of  an  instant — 
so  aa  to  put  a  stop  to  the  trouble  at  the  generator;  that  the  engine 
had  an  automatic  governor,  so  made  and  adjusted  as  to  prevent  the 
engine  from  running  beyond  the  limit  of  safety  if  it  was  in  good- 
order;  and,  since  it  had  never  been  known  to  fail  in  its  duty,  the  en- 
gineer could  still  trust  to  it  for  the  short  interval  between  palling 
the  circuit  breaker  and  seizing  the  throttle  of  the  engine,  the  dis- 
tance from  the  switch  board  to  the  throttle  not  exceeding  24  feet. 
Assuming  that  the  engineer  did  see  the  engine  running  away,  and 
that  he  made  a  mistake  in  pulling  the  circuit  breaker  before  he  seized 
the  throttle,  the  next  and  graver  question  submitted  by  the  court  to 
the  jury  was  whether  this  act  of  the  engineer  was  either  attributable 
to  his  negligence  or  attributable  to  his  incompetency.  We  think  that 
it  was  error  to  submit  either  question  to  the  jury.  The  evidence  shows 
that  the  engineer  acted  with  the  utmost  promptness,  and  strictly 
in  accordance  with  his  best  judgment  upon  the  facts  as  they  then 
appeared  to  him.  He  is  not  to  be  judged,  in  the  light  of  facts  then 
unknown  and  since  discovered,  unless  it  is  shown  that,  but  for  hia 
negligence  or  incompetency,  he  would  have  known  them.  Burke  v. 
Witherbee,  98  N.  T.  562,  568.  But  if  he  should  be  subjected  to  this 
unjust  test,  he  should  not  be  condemned,  for  nothing  was  disclosed 
'  upon  the  trial  that  threw  any  new  light  upon  the  cause  of  the  ex- 
plosion. The  fly  wheel  was  running  too  fast,  and  therefore,  to  em- 
ploy the  terms  of  the  experts,  its  centrifugal  force  overcame  its  co- 
hesive power,  or  tensile  strength,  and  it  burst.  The  engineer  rightly 
judged  that  it  was  best  to  shut  off  steam,  and  stop  the  engine,  and 
not  to  trust  to  the  usual  automatic  action  of  the  governor.  If ,  as  is 
now  conjectured,  from  the  nonaction  of  the  governor,  and  the  in- 
ability to  find  fault  with  anything  else,  the  governor  was  out  of  or- 
der, the  engineer  was  prompt  to  act  upon  that  conjecture,  and  he 
hastened  to  the  throttle  and  shut  off  steam.  It  is  not  urged  that  he 
was  slack  in  discovering  or  in  acting  ujjon  the  discovery.  The  break- 
ing of  the  circuit,  as  the  learned  judge  charged,  did  not  appreciably  de- 
lay the  engineer  in  going  to  the  throttle.  The  evidence  is  insufficient 
to  convict  him  of  negligence  by  omission.  Nor  does  the  evidence  sup- 
port the  finding  of  Herlihy's  incompetency.  His  duties  were  not  to 
construct  or  install  these  steam  engines  and  electrical  appliances, 
but  to  operate  them.  He  was  serving  under  the  consulting  engineer 
of  the  defendant,  who,  though  not  present  at  the  time  of  the  ex- 
plosion, daily  visited  the  works.  No  question  is  made  as  to  the  com- 
petency of  the  consulting  engineer,  and  his  testimony  is  to  the  effect 
that  Herlihy  acted  properly  upon  the  occasion;  and  the  testimony 
of  the  electrical  superintendent  of  the  Gkneral  Electric  Company, 
which  manufactured  the  electrical  machines  used  in  the  power  house, 
is  to  the  same  effect.    The  experience  of  the  latter  witness  prao- 
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tically  covered  the  entire  period  in  which  electricity  had  been  used 
as  the  motive  power  for  street  railroads.  Herlihy  entered  the  em- 
ploy of  the  defendant  in  April,  1892,  as  an  oiler  of  the  machinery 
in  the  power  honse.  He  had  had  some  previous  experience — not 
much — in  operating  steam  engines.  Alter  three  years'  service  ais 
oiler,  he  was  employed  as  engineer,  and  had  served  as  such  eight 
months  when  this  explosion  occurred.  No  fault  had  ever  been  found 
in  respect  to  his  capacity  or  carefulness.  The  learned  counsel  for 
the  plaintiff  examined  Mm  at  some  length  with  reference  to  his 
scientific  attainments.  It  is  conceivable  that  a  person  thus  exam- 
ined may  make  such  answers  as  to  convince  the  lay  mind,  unassisted 
by  professional  opinion,  of  his  incompetency.  But  we  do  not  per- 
ceive that  any  of  his  answers  disclosed  his  incompetency  for  the  serv- 
ice in  which  he  was  employed,  or  afforded  anything  more  than  a  pre- 
tense for  denouncing  him.  He  is  accused  of  but  one  wrong  act, 
namely,  pulling  the  circuit  breaker  before  shutting  off  steam.  The 
most  that  can  be  said  of  this,  in  view  of  the  dividwl  opinion  of  com- 
petent experts,  is  that  it  may  have  been  an  error  in  judgment;  and, 
if  it  was,  and  although  committed  in  an  emergency  demanding  prompt 
action,  and  admitting  only  a  second  or  two  of  time  for  reflection,  it 
waa  such  an  act  as  experts  of  high  rank,  upon  reflection,  still  approve. 
While  we  cannot  be  certain  that  Herlihy's  action  ought  to  be  com- 
mended, it  is  clear  that  an  unbiased  mind  cannot  condemn  it  as  evi- 
dence of  incompetency.  It  is  enough  to  say  that  the  plaintiff  has  not 
maintained  the  burden  of  proof  resting  upon  her  in  this  respect.  To 
convert  into  evidence  of  negligence  a  mistaken  act  of  omission  or  com- 
mission based  upon  the  actor's  best  judgment  of  the  needs  of  the 
situation,  it  is  necessary  also  to  show  that  the  error  in  judgment  is 
traceable  to  negligence  or  incompetency.  Wynn  v.  Railroad  Ck).,  133 
N.  Y.  575,  30  N.  E.  721;  Chrystal  v.  Railroad  Ck).,  105  N.  Y.  171, 
11  N.  E.  380.  It  is  quite  clear,  we  think,  in  this  case,  that  the  weight 
of  experience  is  upon  the  side  of  the  engineer,  and  the  weight  of 
theory  against  him.  We  need  not  say  that  it  is  easier  to  procure 
theories  than  experience.  In  snch  a  case,  to  condemn  his  act  because 
it  was  not  successful,  and  then  to  condemn  him  because  we  have 
condemned  his  act,  is  to  proceed  upon  speculation,  or  at  least  upon 
evidence  which  no  more  tends  to  support  the  verdict  than  to  sub- 
vert it  The  burden  of  proof  is  not  thus  to  be  maintained.  Baulec 
V.  Railroad  Co.,  59  N.  Y.  356;  Hayes  v.  Railroad  Co.,  97  N.  Y.  259; 
Linkauf  v.  Lombard,  137  N.  Y.  417,  33  N.  E.  472. 

Without  discussing  other  question's  urged  by  the  appellant,  we 
think,  for  the  reasons  above  stated,  the  case  was  improperly  submitted 
to  the  juiy. 

Judgment  and  order  reversed;  new  trial  granted;  costs  to  abide  the 
event.    All  concur. 
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(19  App.  DlT.  334.) 

OAK8MIXH  T.  BAIRD. 

(Supreme  Ciourt,  Appellate  Division,  First  Department   July  2,  1887.) 

1.  Money  Had  and  Received — Evidence. 

Where,  In  a  suit  against  a  corporation  for  advances  made,  the  defense 
Is  that  the  advances  have  been  repaid  by  labor  and  materials  furnished, 
and  the  evidence  shows  that  employte  of  defendant  performed  labor  on 
plaintiff's  bouses  and  were  paid  by  defendant,  but  that  no  credit  for  such 
labor  was  given  by  plaintiff,  a  verdict  for  plaintiff  for  the  full  amount  of  her 
claim  was  erroneous. 

&  Appeal— Review— Settled  Case. 

A  certificate  to  the  settled  case,  that  "the  foregoing  case  contains  all  the 
evidence  relating  to  the  matters  contained  in  said  case  and  bill  of  exc^>- 
tions,"  is  sufficient  to  bring  up  for  review  on  appeal  the  portion  of  the 
cause  contained  in  the  settled  case. 

Appeal  from  trial  term,  New  York  county. 

Suit  for  balance  due  on  account  by  Frances  W.  Oaksmith  against 
Matthew  Baird.  From  a  judgment  for  plaintiff,  and  an  order  refus- 
ing a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  ENGRAHAM,  JJ. 

Joseph  Fettretch,  for  appellant. 
George  C.  Gomstock,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  an  al- 
leged balance  due  to  the  plaintiff  on  account  of  advances  made  by  her 
to  the  Sargent  Granite  (ilompany,  a  dcmiestic  corporation,  for  which 
the  defendant  became  liable  by  reason  ol  the  failure  of  said  company 
to  file  an  annual  report;  the  said  defendant  being  a  trustee  of  the  cor- 
poration. The  answer  admitted  the  incorporation  of  the  Sargent 
Granite  Company,  and  denied  the  other  allegations  of  the  complaint, 
and,  for  an  affirmative  defense,  set  up  that  the  Sargent  Granite  Com- 
pany furnished  to  the  plaintiff,  during  the  period  in  question,  labor 
and  materials  in  value  equal  to  the  amount  loaned  by  her  to  the  com- 
pany, and  that  thus  her  loans  to  the  company  had  been  paid.  Upcm 
the  trial  all  claims  subsequent  to  the  16th  of  April,  1892,  were  stricken 
out ;  it  appearing  that  the  defendant  had  ceased  to  be  a  trustee  of  the 
company  on  said  date.  The  jury  found  a  verdict  for  the  plaintiff,  and 
from  the  judgment  thereupon  entered,  and  from  an  order  doiying  a 
motion  for  a  new  trial,  this  appeal  is  taken. 

It  appeared  from  the  evidence  in  the  case  that  the  plaintiff  was  the 
mother-in-law  of  Francis  E.  Sargent,  another  director  of  the  Sargent 
Granite  Company,  and  resided  with  him.  Sargent  was  also  superin- 
tendent and  manager  of  the  company  at  its  quarries  at  Mt.  Haegen, 
in  the  state  of  Maine.  The  plaintiff  claimed  that  between  the  29th 
of  June,  1891 ,  and  the  16th  of  April,  1892,  she  gave  to  Sargent,  for  the 
use  of  the  company,  or  expended  at  his  request,  certain  moneys,  for 
the  benefit  of  the  company,  amounting  to  the  sum  of  f  1,082.89";  and 
she  admitted  payments  which  aggregated  either  $338.38  or  I35S.38. 
It  is  exceedingly  difficult,  upon  an  examination  of  the  record  in  this 
case,  to  determine  exactly  what  the  true  state  of  affairs  was  aa  to  the 
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acconntB  between  the  plaintiff  and  the  company  in  reference  to  the 
work  done  for  her  by  men  employed  by  the  company,  and  who  were 
upon  its  pay  rolls.  The  plaintiff,  by  her  aon-in-law,  was  constructing 
certain  houses  in  the  vicinity  of  the  quarries  of  the  company.  The 
work  upon  these  houses  was  all  done  by  employes  of  the  company,  and 
the  time  occupied  therein  was,  to  a  very  large  extent,  included  in  the 
pay  rolls  which  were  paid  by  the  company;  and  the  di£Qculty  in  the 
determination  of  the  rights  of  the  parties  arises  from  the  informal  way 
in  which  these  accounts  were  kept,  and  the  want  of  definite  distinc- 
tion between  the  time  when  these  men  were  working  for  the  plaintiff 
and  the  time  when  they  were  working  for  the  company,  lliere  seem, 
however,  to  be  a  few  salient  features  and  conceded  facts  in  the  case 
which  tend  to  show  that  the  verdict  of  the  jury  was,  beyond  question, 
ezcesaive.  There  was  also  evidence  tending  to  show  thiat  much  woric 
was  done  upon  the  houses  of  the  plaintiff  for  which  no  credit  whatever 
was  given  to  the  company.  The  witness  West  testified  to  having 
worked  a  considerable  length  of  time  in  getting  out  the  trim  for  these 
houses,  and  in  superintending  the  work  done.  In  the  credits  which 
were  given  for  work  done  by  the  employes  of  the  company,  no  credit 
is  given  in  the  plaintiff's  accounts  for  the  time  expended  by  West  upon 
these  houses.  It  is  true  that  Sargent  swears  that  West  did  not  get 
out  any  of  the  trim,  but  he  does  say  that  West  superintended  the  work, 
and  there  is  no  allowance  whatever  therefor.  The  same  is  true  of 
some  of  the  other  workmen  who  were  employed  by  the  company,  and 
an  analysis  of  the  evidence  of  Sargent  shows  conclusively  that  proper 
credit  was  not  given  for  the  work  which  was  concededly  done  upon 
these  houses  by  the  servants  of  the  company.  The  plaintiff  gives 
credit  for  labor,  |338.38.  Sargent  admits  that  the  cost  of  the  work 
done  upon  the  cellars  of  the  houses  was  9168.78,  leaving  a  balance  for 
carpenter  work  of  1169.60,  but  in  another  place  he  swears  that  the 
value  of  the  carpenter  work  was  |175  a  house,  aggregating  |350;  thus 
making  a  discrepajicy  of  f  180.40,  or,  deducting  the  sum  of  920,  a  differ- 
ence in  the  credits,  fl€0.40.  No  explanation  whatever  of  this  dis- 
crepancy is  famished,  and  it  is  manifest  that  proper  consideration  of 
this  evidence  was  not  given  by  the  jury.  In  view  of  the  relations  be- 
tween Sargent,  the  company,  and  tiie  plaintiff,  it  is  apparent  that  it 
was  the  duty  of  the  plaintiff  to  explain  and  make  clear  these  questions. 
The  son-in-law  of  the  plaintiff  was  using  the  employes  of  the  corpora- 
tion of  which  he  was  a  director  for  the  purpose  of  doing  work  upon 
the  houses  which  his  mother  in-law  was  building.  He  had  charge  of 
their  construction,  and  it  was  his  duty,  as  against  the  corporation, 
to  have  kept  true  and  just  accounts,  so  that  the  rights  of  the  parties 
might  be  intelligently  and  definitely  settled.  This  fie  utterly  failed 
to  do,  as  these  accounts  were  kept  in  the  greatest  confusion,  and  there 
being  nothing  which  clearly  distinguishes  the  time  spent  by  the  em- 
ployes of  the  company  in  working  for  his  mother-in-law  and  the  time 
spent  by  them  in  working  for  the  company.  It  seems  to  us,  upon  an 
examination  of  this  record,  that  the  defendant  has  not  received  the 
credits  to  which  he  was  entitled,  and  that  work  was  done  by  the 
employ^  of  the  company,  both  as  carpenters  and  stonecutters,  for 
which  no  credit  whatever  was  given.     There  is  also  some  evidence 
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that  there  was  a  mingling  of  materials,  bat  upon  that  point  the  proof 
is  not  satiafactoiy. 

A  question  is  made  in  regard  to  the  form  of  the  certificate  on  appeaL 
It  is  claimed  upon  the  part  of  the  respondent  that  the  certificate  is  not 
sufficient  to  entitle  the  court  to  look  into  the  facts.  The  certificate 
reads,  "The  foregoing  case  contains  all  the  evidence  relating  to  the 
matters  contained  in  said  case  and  bill  of  exceptions."  It  seems  to 
us  that  this  certificate  is  sufficient.  If  the  case  contains  all  the  evi- 
dence relating  to  the  matters  contained  in  the  case,  which  are  neeea- 
sarily  the  only  ones  that  can  be  considered  here,  it  is  a  compliance 
with  the  rale.  It  is  not  necessary  that  the  case  should  contain  all  the 
evidence  taken  on  the  trial  when  only  a  portion  of  the  cause  of  action 
or  of  the  defenses  litigated  on  the  trial  is  brought  up  for  review. 

Upon  the  whole  case,  therefore,  it  would  seem  that  the  proper  cred- 
its were  not  given,  and  that  the  verdict  was  excessive.  The  judgment 
and  order  appealed  from  should  be  reversed,  and  a  new  trial  oedeted, 
with  costs  to  the  appellant  to  abide  the  event     All  concur. 


(19  App.  Dlv.  411.)  j^  ^^  SLOANE-S  ESTATE. 

(Supreme  Cioart,  Appellate  DIvlalon,  First  Department    July  2,  1807.) 

1.  TsANSFBR  Tax— Legacy  in  Remainder. 

The  value  of  a  legacy  In  remainder,  bequeathed  subject  to  the  use  of 
the  income  of  the  fund  by  testator's  widow  during  her  life  or  widowhood, 
is  to  be  ascertained,  for  the  purposes  of  assessment,  under  the  collateral 
inheritance  tax  act,  upon  the  termination  of  the  widow's  estate  by  re- 
marriage, by  deducting  from  the  principal  of  the  legacy  then  payable  the 
value  of  the  particular  estate  of  the  widow  therein  during  the  torn  the 
widowhood   actually   existed. 

2.  Bahb. 

Act  May  27,  1896  (section  230),  amending  the  collateral  Inheritance  tax 
act,  and  providing  thai,  "w'lienever  an  estate  for  life  or  years  can  be  di- 
vested by  the  act  or  omission  of  the  legatee  or  devisee.  It  shall  be  taxed  as 
If  there  was  no  possibility  of  such  limitation,"  does  not  furnish  a  rule  for 
fixing  the  value  of  the  estate  in  remainder  upon  such  estate  for  life  or 
years,  but  only  for  fixing  the  value  of  the  life  estate  Itself. 

Appeal  from  surrogate's  court.  New  York  county. 

Appeals  by  both  the  comptroller  and  the  legatee,  Yale  College, 
from  an  order  of  the  surrogate  in  the  matter  of  the  appraisal  of  the 
property  of  Thomas  C.  Sloane,  deceased,  undo*  the  transfer  act. 
Order  affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,,  and  INGRAHAM,  JJ. 

Emmet  R.  Olcott,  for  appellant  comptrollo' 
G«o.  O.  Holt,  for  appellant  Tale  College. 

INGRAHAM,  J.  This  appeal  presents  the  question  as  to  what 
was  the  fair  value  of  the  bequest  to  Yale  College  contained  in  the 
will  of  Thomas  C.  Sloane,  deceased.  Both  the  comptroller  and  the 
legatee  appeal  from  the  order  of  the  surrogate,  and  we  have  to  deter- 
mine upon  what  principle  the  assessment  is  to  be  made.     Thomas  O. 
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Stoane  died  on  the  17th  day  of  Jane,  1890,  a  resident  of  the  city  of  New 
York.  By  his  will  he  gave  to  his  executors  the  sum  of  |400,000,  in 
trust  to  keep  the  same  invested,  and  to  apply  the  net  income  thereof 
to  the  use  of  his  wife  during  her  life,  or  until  her  remarriage;  and 
upon  her  death  or  her  remarriage  |200,000  of  this  sum  of  f  400,000  was 
given  to  the  President  and  Fellows  of  Yale  College  at  New  Haven,  a 
corporation  existing  under  the  laws  of  the  state  of  Connecticut  The 
wife  of  the  testator  was  at  the  time  of  his  death  37  years  old.  She 
received  the  income  of  this  sum  until  her  remarriage,  on  the  16th  day 
of  April,  1896,  at  which  time,  under  the  provisions  of  the  will,  the 
trust  ceased.  Subsequent  to  the  death  of  the  testator,  upon  an  ap- 
plication made  to  assess  the  value  of  his  estate  for  taxation  under  the 
collateral  inheritance  tax  act,  an  order  was  entered  whereby  it  was 
"adjudged  that  the  tax  on  the  remainder  value  of  the  {H-incipal  sum  of 
four  hundred  thousand  dollars,  of  which  two  hundred  thousand  dol- 
lars is  bequeathed  to  the  President  and  Fellows  of  Yale  College, 
•  *  *  is  not  now  determinable."  Subsequent  to  the  ronarriage 
of  the  testator's  wife,  an  application  was  made  to  the  surrogate  to 
have  the  value  of  the  estate  which  was  subject  to  taxation  airaesaed. 
The  appraiser  assessed  the  estate  as  subject  to  taxation  at  the  whole 
amount  payable  to  the  legatees.  Upon  an  appeal  to  the  siirrogate 
that  assessment  was  set  aside,  and  the  matter  was  remitted  to  the 
appraiser  to  make  a  new  report,  and  "to  compute  the  value  of  the 
estate  in  remainder  of  the  President  and  Fellows  of  Yale  College  by 
deducting  from  the  principal  fund  of  the  said  sum  of  |196,600  the 
value  of  the  particular  estate  of  the  widow  of  Thomas  C.  Sloane  for 
the  term  during  which  the  v.idowhood  actually  existed,  to  wit,  a 
period  of  five  years  and  ten  months."  On  the  16th  day  of  April,  1896, 
the  day  upon  which  the  trust  estate  terminated  by  the  remarriage  of 
the  testator's  widow,  the  legacy  theretofore  vested  in  Yale  College 
became  payable.  The  appraiser,  however,  was  not  to  fix  the  value 
of  the  jH-operty  at  the  time  of  the  termination  of  the  life  estate,  be- 
cause what  was  taxed  was  not  the  property  that  passed  to  the  legatee, 
but  the  right  of  succession  to  the  property  which  vested  in  it  upon  the 
death  of  the  testator. 

It  is  settled  now  that  what  is  taxed  under  the  provisions  of  this 
statute  is  not  the  property  that  pai^es  by  the  will,  but  the  right  of  suc- 
cession vesting  in  the  legatee.  So,  upon  the  termination  of  this  trust 
estate,  what  had  to  be  detennined  by  the  appraiser  was  what  was  the 
value  of  the  right  of  succession  which,  upon  the  death  of  the  testator 
in  June,  1890,  vested  in  it  xmder  the  will.  Upon  the  death  of  the 
testator  it  was  determined  that  it  was  impossible  at  that  time  to 
ascertain  such  value,  because  the  trust  estate  was  not  limited  upon  the 
life  of  the  testator's  widow,  but  was  to  determine  upon  her  death,  or 
upon  her  remarriage.  There  was  no  method  by  which  it  could  be  de- 
termined when,  if  at  all,  the  widow  would  remarry.  There  was, 
therefore,  no  method  by  which  the  value  of  interest  of  both  of  them 
at  that  time  could  be  ascertained.  The  very  object  of  the  postpone- 
ment of  this  appraisement  was  to  enable  the  value  of  the  legacy  to 
Yale  College  to  be  fixed  with  some  degree  of  certainty.  That  value 
could  only  be  determined  after  the  period  of  time  which  would  elapse 
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between  the  death  of  the  testator  and  the  death  or  remarriage  of  the 
widow  was  ascertained  definitely.  Had  the  trust  estate  been  deter- 
mined upon  the  death  of  the  widow,  its  duration  could  have  been 
ascertained  by  accepting  the  average  period  of  human  life  for  a  person 
of  her  age  as  the  period  during  which  the  trust  estate  would  continae; 
and,  while  t^s  might  not  be  accurate  in  a  particular  cafle,  the  wrer- 
age  has  been  so  clearly  ascertained  that  in  the  long  run  no  injustice  is 
done.  There  is  manifestly  no  such  average  that  can  be  predicated 
upon  the  period  which  is  to  determine  by  the  remarriage  of  a  widow, 
and  there  was  no  rule,  under  the  laws  that  then  existed,  by  which  the 
duration  of  the  trust  could  be  determined.  The  valuation  of  the  be- 
quest to  Yale  College  having  been  postponed  until  the  subsequent 
events  could  enable  the  surrogate  accurately  to  determine  the  value 
of  the  bequest,  and  by  the  remarriage  of  the  testator's  widow,  on  April 
16,  1896,  the  exact  duration  of  the  trust  having  been  determined, 
it  is  now  possible  by  a  very  simple  method  of  computation  to  ascer- 
tain the  exact  value  of  the  legacy  which,  upon  the  death  of  the  testa- 
tor, vested  in  Tale  College,  and  this  the  surrogate  did  when  he  directed 
the  appraisement  upon  such  property  in  the  order  appealed  from.  We 
think  the  surrogate  was  right. 

Our  attention  has  been  called  to  the  amendment  of  section  230  of 
the  tax  law,  which  became  a  law  on  May  27,  1896.  To  this  section,  as 
it  existed  prior  to  that  time,  there  was  added  a  provision,  which  is  as 
follows:  "Whenever  an  estate  for  life  or  for  years  can  be  divested  by 
the  act  or  omission  of  the  legatee  or  devisee,  it  shall  be  taxed  as  if 
there  was  no  possibility  of  such  limitation."  We  do  not  think  that 
this  provision  of  the  law  hos  such  a  retroactive  effect  as  to  control  a 
case  where  the  value  of  the  tax  has  been  fixed  prior  to  its  passage. 
The  trust  estate  here  had  ended  prior  to  the  time  when  this  provision 
became  incorporated  in  the  law.  The  life  estate  having  thus  come  to 
an  end,  all  that  was  necessary  to  determine  the  value  of  what  had  vest- 
ed in  Yale  College  at  the  death  of  the  testator  was  to  ascertain  the 
present  value  of  a  sum  of  money  payable  in  5  years  and  10  months, 
and  this  the  surrogate  has  directed  shall  be  done  by  the  order  ap- 
pealed from.  It  should  also  be  noted  that  this  provision  of  the  act  of 
1896  only  provides  for  fixing  the  value  of  the  life  estate.  Where  for 
any  reason  the  life  estate  is  not  taxable,  it  does  not  attempt  to  affect 
the  appraisement  of  the  remainder.  We  do  not  think,  therefore,  that 
this  statute  applies. 

The  order  of  the  surrogate  was  right,  and  it  is  affirmed,  with  costs. 
All  concur. 


{2.>  Misc.  Rpp.  337.) 

FAR&IBRS'  LOAN  &  TRUST  00.  v.  BAKER  et  aL 

(Snpreme  Court,  Special  Term,  New  York  County.    May,  188T.) 

L  Chattbi,  Moktoaoks— Pailurb  to  Filk— Riohtb  or  Cbbditobs. 

Though  a  creditor.  In  order  to  take  advantage  of  the  failure  to  file  or  re- 
file  a  cliattel  mortgage  upon  his  debtor's  property,  must  acquire  a  Hen  upon 
or  interest  In  such  property,  by  Judgment  and  execution  or  otherwise.  It  is 
not  the  existence  of  such  Hen  or  Interest  which  renders  the  mortgage  void 
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as  to  Mm,  bnt,  the  mortgage  being  nonexistent  as  against  the  creditor,  be 
ean  assert  an  interest  In  the  mortgaged  property  only  as  he  could  In  any 
other  property  of  the  debtor. 

2.  Same — (X>rpokation8 — Receivkhs— Kights. 

A  receiver  of  a  corporation,  appointed  in  proceedings  for  Its  rolontary 
disaotutlon,  being  Tested  with  the  title  to  the  property  of  the  corporation, 
and  representing  the  Interests  of  creditors  as  well  as  stockholdeiu  may 
take  advantage  of  the  failure  to  file  or  reflle  a  chattel  mortgage  made  by 
the  corporation,  and  may  assert  Its  Invalidity  on  that  groimd  in  the  interest 
of  creditors,  though  It  Is  valid  as  between  the  corporation  and  the  mort- 
gagee. 

S.  Sahb — Possession  of  Moktoaoed  Pkopeuty — Sofpicienct. 

The  holders  of  bonds  of  a  corporation,  secured  by  a  chattd  mortgage  on 
the  furniture  of  an  hotel  owned  by  It,  appointed  a  committee  to  look  into  the 
alFalrs  of  the  corporation.  Subsequently  the  stockholders  appointed  one  of 
this  committee  manager  nf  the  company.  He  took  control  of  the  business, 
and  managed  the  hotel,  buying  supplies,  and  depositing  and  drawing  monegr 
in  the  name  of  the  company.  Held,  that  these  proceedings  did  not  Rive  the 
bondholders  such  possession  of  the  mortgaged  property  as  to  dispense  with 
the  necessity  for  refiling  the  chattel  mortgage. 

Action  by  the  Farmers'  Loan  &  Trust  Company,  as  trustee,  against 
Josiah  H.  Baker,  receiver  of  tlie  Hotel  Brunswick  Company,  and  oth- 
ers.    Judgment  for  defendant  receiver. 

David  McClure,  for  plaintiff. 

Ira  Leo  Bambo-ger,  for  defendant  receiver. 

BEEKMAlf,  J.  The  defendant  the  Hotel  Brunswick  Company, 
being  desirous  of  securing  an  issue  of  bonds,  made  its  chattel  mort- 
gage to  the  plaintiff,  as  trustee  for  the  bondholders,  whereby  it  mort- 
gaged certain  furniture  and  other  chattels  in  use  by  it  for  the  purposes 
of  its  business,  which  was  that  of  carrying  on  an  hotel  in  this  city. 
It  has  become  insolvent,  and  in  voluntary  proceedings  for  its  dissolu- 
tion, instituted  under  the  statute,  the  defendant  Josiah  H.  Baker  hax 
been  appointed  temporary  receiver,  with  plenary  power  to  carry  on 
the  business,  and  also  with  all  of  the  powers  of  a  permanent  receiver, 
as  far  as  the  statute  permits.  This  action  has  been  instituted  for 
the  foreclosure  of  the  mortgage,  and  the  defendant  receiver  resists  on 
the  following  grounds:  First,  that  the  requisite  consent  of  the  stock- 
holders to  the  mortgage  was  not  obtained  and  filed  as  required  by  law; 
second,  that,  as  the  mortgage  was  not  refiled,  as  required  by  law,  it  is 
void  under  the  statute  as  against  creditws,  and  cannot,  therefore,  be 
enforced  in  this  action.  The  first  objection  is  disposed  of,  I  think, 
by  proof  of  the  fact  that  the  stockholders  did  consent  in  the  manner 
required  by  law,  and  that  such  consent  was  filed  in  the  proper  ofiBce. 
The  contention  of  the  plaintiff  is  that  the  mortgage  can  be  attacked 
on  the  ground  of  failure  to  refile  it  only  by  a  judgment  creditor,  or 
one  who  has  acquired  some  lien  upon  or  interest  in  the  property  by 
a  judicial  process,  and  that  the  receiver  does  not  come  within  that 
category;  second,  that  the  plaintiff,  by  reason  of  certain  transactions, 
which  will  be  referred  to  hereafter,  was  in  actual  possession  of  the 
mortgaged  property  prior  to  the  time  when  it  should  have  been  re- 
filed,  that  such  possession  continued  until  the  appointment  of  the 
receiver,  and  that  consequently  the  obligation  to  refile  for  the  preserva- 
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tion  of  its  lien  did  not  exist  nnder  the  statute.     I  will  consider  these 
in  the  order  in  which  they  are  stated. 

It  is  doubtless  true  that  there  must  be  some  act  done  by  which  the 
creditor  acquires  a  lien  upon  or  interest  in  the  mortgaged  property, 
in  order  that  he  may  realize  the  benefit  of  the  statute  which  declares 
that  such  a  mortgage  shall  be  void  as  to  him  where  the  mortgagor 
remains  in  possession,  and  there  has  been  a  failure  to  file  or  to  refile 
the  mortgage.  This  necessity  is  usually  expressed  by  the  statement 
that  he  must  obtain  a  judgment  and  issue  execution  in  order  to  ac- 
quire a  lien  upon  the  property.  It  is,  however,  incorrect  to  assume 
that  the  mortgage  is  void  as  to  him  because  he  is  a  judgment  creditor. 
It  has  been  repeatedly  declared  by  the  court  of  appeals  that  the  word 
"creditors,"  as  used  in  the  chattel  mortgage  act,  applies  to  simple  con- 
tract creditors,  and  that  the  word  is  ns^  in  its  most  comprehensive 
sense.  Southard  v.  Benner,  72  N.T.  424;  Karst  v.  Gane,  136  N.  Y. 
316,  323,  32  N.  E.  1073.  The  reason  for  the  requirement  is  that,  so 
far  as  the  creditors  are  concerned,  the  mortgage  is  nonexistent.  The 
property,  under  such  circumstances,  is  not  held  upon  any  trust  for 
their  benefit,  but  is  to  be  considered  solely  as  the  property  of  the  mort- 
gagor, free  fi-om  the  mortgage  lien,  and  in  the  same  situation  as  any 
other  property  owned  by  him,  and  therefore  subject  to  appropriation 
by  his  creditors  for  the  payment  of  their  claims  only  through  the 
use  of  such  remedies  as  the  law  supplies  for  the  appropriation  of  a 
debtor's  property  to  the  discharge  of  the  claims  <rf  his  creditors. 
Tremaine  v.  Mortimer,  128  N.  Y.  1,  6,  27  N.  E.  1060.  The  reason  for 
the  rule,  therefore,  does  not  make  the  recovery  of  judgment  upon  the 
daim  indispensable  if  the  property  has  been  in  some  form  legally  ap- 
propriated for  the  discharge  of  their  debts.  It  is  contended  that  this 
has  been  done  in  the  present  case.  A  proceeding  has  been  instituted, 
the  object  of  which  is  to  secure  the  application  of  the  assets  of  the 
corporation,  as  far  as  may  be,  to  the  payment  of  its  creditors.  The 
appointment  of  the  receiver  was  predicated  upon  an  adjudication  of 
insolvency  by  the  court,  and  upon  the  appointment  being  made  the 
title  to  all  of  the  property  of  the  corporation  vested  in  him.  His  re- 
lation to  it  is  a  well-defined  one.  He  is  a  trustee  for  the  creditors  as 
well  as  the  stockholders.  They  are  the  beneficiaries  of  the  trust  thus 
created,  and  the  assets  are  administered  by  the  receiver,  under  the 
direction  of  the  court,  primarily  for  the  benefit  of  the  creditors,  on 
equitable  principles.  It  is  also  to  be  observed  that  the  court,  in  thna 
assuming  control  over  the  property,  has  also  undertaken  to  determine 
all  controversies  and  all  questions  which  may  arise  with  respect  to 
the  appropriation  of  the  insolvent  estate  in  that  proceeding;  for  in 
the  order  appointing  the  receiver  the  creditors  are  enjoined  from  cmn- 
mencing  any  actions,  suits,  or  proceedings  against  the  corporation, 
and  from  issuing  any  execution,  process,  or  proceeding  upon  any  judg- 
ments, or  from  interfering  in  any  way  with  the  property  of  the  corpo- 
ration, or  frraa  levying  upon  any  such  proi)erty  without  the  express 
permission  of  the  court.  In  that  proceeding  the  claims  of  creditors 
may  be  judicially  established,  and  satisfaction  obtained,  not  by  inde- 
pendent process,  but  through  the  act  of  the  court  in  the  proceeding 
exercising  its  equitable  powers  in  the  distribution  of  a  fund  which  is 
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under  its  conti-ol,  and  which  has  been  sequestrated  by  it  for  the  benefit 
of  all  the  creditors. 

The  property  in  question  passed  to  the  receiyer  upon  his  appoint- 
ment, and,  as  the  mcH-tga^e  was  valid  as  between  the  corporation 
and  the  plaintiff,  it  might  well  be  claimed,  if  the  receiver  represented 
the  corporation  and  its  stockholders  alone,  that  he  could  not  attack  it. 
But.  as  has  been  said,  he  stands  in  a  similar  trust  relation  towards  the 
creditors,  and  is  their  representative  as  well,  with  the  additional  sanc- 
tion that  their  interests  are  of  primary  consideration.  It  is  well  set- 
tled by  authority  that  a  receiver  appointed  by  the  court  in  proceedings 
supplementary  to  execution  can  maintain  an  action  for  the  recovery 
of  property  on  the  ground  of  the  invalidity  of  a  chattel  mortgage  af- 
fecting it.  Stephens  v.  Perrine,  143  N.  Y.  476,  39  N.  E.  11.  It  is 
claim^  however,  that  in  such  a  case  he  is  acting  for,  and  is  the  rep- 
resentative of,  a  creditor  who  has  reduced  his  claim  to  judgment, 
and  who  has,  therefore,  satisfied  the  conditions  which  are  essential 
to  enable  him  to  take  advantage  of  an  omission  to  comply  with  the 
chjittel  mortgage  act.  The  right  of  a  receiver  to  bring  an  action  im- 
peaching a  transfer  made  by  a  debtor  over  whose  property  the  re- 
ceivership extends  is  to  some  extent  dependent  upon  statute.  Laws 
lSr>S,  c.  314.  It  has  been  claimed,  and  apparently  with  some  show  of 
authority  to  support  it,  that  only  such  transfers  as  are  fraudulent  in 
fact  and  in  intent  can  be  so  impeached  under  the  statute.  Later  de- 
cisions, however,  do  not  seem  to  bear  out  this  contention.  Mande- 
ville  V.  Avery,  124  N.  Y.  376.  26  N.  E.  951;  Stephens  v,  Britannia  Co., 
13  App.  Div.  268,  43  N.  Y.  Supp.  226;  Stephens  v.  Perrine,  143  N.  Y. 
476,  39  N.  E.  11. 

In  Stephens  v.  Britannia  Co.,  supra,  Mr.  Justice  Rumsey  says  (page 
272,  13  App.  Div.,  and  page  229,  43  N.  Y.  Supp.): 

"The  statute  says  that  any  receiver  of  the  property  and  effects  of  a  cor- 
poration may,  for  the  benefit  of  creditors,  treat  as  void  all  acts  done,  trans- 
fers and  agreements  made,  In  fraud  of  the  rights  of  any  creditor  Interested 
In  any  property  held  by  or  of  right  belonging  to  the  trustee.  Laws  1858,  c. 
314,  {  1.  It  also  says  that  every  person  who  shall,  in  fraud  of  the  rights 
of  creditors,  have  received,  taken,  or  In  any  manner  Interfered  with  the  prop- 
erty of  any  insolvent  corporation,  shall  be  liable  to  the  receiver  of  such  prop- 
erty for  the  same,  or  for  the  value  of  any  property  or  effects  so  received  or 
taken.  Id.  {  2.  A  mortgage  which  is  void  as  against  credltoiB  for  failure  to 
file  is  fraudulent  under  this  section,  precisely  as  though  it  was  made  in  fraud 
of  creditors." 

In  Stephens  v.  Perrine,  supra,  in  which  the  action  was  brought  by 
a  receiver  appointed  in  proceedings  supplementarv  to  execution,  the 
court  says  (page  483, 143  N.  Y.,  and  page  13, 39  N.  E.): 

"It  has  been  decided  by  this  court  that  such  a  receiver  can  maintain  an  ao- 
tioD  of  this  nature  where  the  assignment  or  mortgage  la  void  on  the  ground 
that  It  was  executed  for  the  purpose  of  defrauding  creditors,  and  we  think 
the  same  principle  reaches  the  case  where  the  mortgage  is  void  because  it 
was  not  filed,  and  there  was  no  change  of  possession.  Gases  above  cited.  We 
see  no  distinction  between  the  two  cases,  so  far  as  this  question  Is  concerned. 
The  mortgage,  as  already  stated.  Is  equally  void  in  both  cases,  and  a  re- 
ceiver in  supplementary  proceedings  represents  the  creditors,  or,  in  other 
words,  is  trustee  for  them,  Just  as  much  when  the  mortgage  is  void  on  the 
ground  -of  tbe  failure  to  file  It  as  when  it  is  void  because  executed  with  a 
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fraudulent  purpose.     The  case  of  Underwood  v.  Sutcliffe,  77  N.  T.  58,  has, 
plainly,  no  bearing  upon  this  point" 

I  can  perceive  no  distinction  founded  on  principle  between  the  case 
of  a  receiver  appointed  in  proceedings  supplementary  to  execution  in 
the  interest  of  one  creditor  and  a  receiver  appointed  in  a  proceeding 
which  seeks  the  apja-opriation  of  the  debtor's  property  for  the  pay- 
ment of  all  of  his  creditors.  If,  as  we  have  seen,  the  former  may  in- 
stitute an  action  for  the  recovery  of  property  affected  by  a  chattel 
mortgage  which  is  void  for  lack  of  refiling  under  the  statute,  there 
seems  to  be  no  sound  reason  why  similar  action  may  not  be  taken  by 
the  latter. 

In  the  case  of  Vail  v.  Hamilton,  20  Hun,  355,  affirmed  85  N.  Y.  453, 
the  plaintiff,  who  had  been  appointed  receiver  of  a  corporation,  insti- 
tuted an  action  to  set  aside  a  mortgage  which  had  been  made  by  the 
corporation  without  the  previous  consent  of  two-thirds  of  the  stock- 
holders. He  had  been  appointed  such  receiver  in  proceedings  for  the 
sequestration  of  the  property  of  the  corporation  instituted  under  the 
Revised  Statutes,  and,  therefore,  whatever  property  might  be  recov- 
ered by  him  would  be  applicable  to  the  payment  of  the  claims  of  all 
of  the  creditors  without  preference.     At  page  357,  the  court  says: 

"Every  Illegal  transfer  of  property  to  secure  one  creditor  at  the  expense  or 
to  the  detriment  of  another  is  in  fraud  of  the  rights  of  the  latter.  It  Is  by 
reason  of  such  consequences  that  conveyances  and  transfers  of  property  In 
numberless  Instances  are  declared  fraudulent.  The  receiver  represents  all  the 
stockholders  and  creditors  of  the  corporation,  and  it  Is  as  much  bis  duty  to 
set  aside  illegal  and  fraudulent  transfers  made  by  the  company  in  fraud  of 
some  of  Its  creditors  to  other  of  Its  creditors  as  when  made  in  fraud  of  all  its 
creditors  to  those  who  are  not  its  creditors.  We  think  the  receiver  had  this 
power  to  bring  this  action  at  common  law.  Osgood  v.  Laytln,  48  Barb.  463. 
But,  with  the  enabling  provisions  of  the  statute  of  1858,  we  think  there  can 
be  no  doubt  that  the  action  was  well  brought." 

It  has  never  been  held  that  no  one  but  a  judgment  creditor,  or  a 
receiver  representing  such  a  creditor  only,  can  avail  himself  of  the 
nonfiling  of  a  chattel  mortgage,  although  here  and  there  in  the  de- 
cisions statements  are  found,  which,  standing  by  themselves,  might 
seem  to  afford  some  basis  for  that  conclusion.  But  in  Sullivan  v. 
Miller,  106  N.  Y.  635,  13  N.  E.  772,  the  rule  is  stated  with  greater  pre- 
cision, and  clearly  indicates  that  the  condition  which  must  exist  is 
that  the  creditors  must  have  acquired  an  interest  in  the  property 
in  some  form,  either  by  judgment  and  execution  or  through  any  other 
lawful  instrumentality.  At  page  641.  106  N.  Y.,  and  page  774,  13 
N.  E.,  the  court  says: 

"The  general  creditors  of  a  mortgagor  of  chattels  have  no  right  to  assail  a 
mortgage  or  other  conveyance  of  property  made  by  him  as  invalid,  until  they 
have  secured  a  lien  thereon  by  levy  under  a  Judgment  and  execution,  or  by 
some  other  method  acquired  a  legal  or  equitable  Interest  in  the  property." 

That  the  creditors  of  the  insolvent  corporation  in  this  case  have  ac- 
quired an  equitable  interest  in  the  property  is,  I  think,  a  proposition 
which  is  beyond  controversy.  The  receiver  is  their  trustee,  and  the 
property  has  been  impounded  by  the  court  for  the  payment  and  dis- 
chaise  of  their  daims.  It  cannot  be  diverted  from  that  purpose,  and 
their  interest  in  it  is  such  that  at  all  times  they  have  a  standing  in 
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court  to  question  the  administration  of  the  insolvent  estate  by  the 
receiver,  and  to  ask  the  intervention  of  the  court  for  the  protection  of 
their  rights. 

There  is  a  line  of  cases  holding  that  where  the  mortgage  has 
mude  a  valid  general  assignment  for  the  benefit  of  creditors,  an 
individual  creditor  who  had  not  previously  acquired  a  lien  upon  the 
mortgaged  property  by  judicial  proceedings  cannot,  as  against  such 
assignee,  secure  the  appropriation  of  the  property  to  the  payment  of 
his  debt  on  the  ground  that  the  chattel  mortgage  was  void  for  non- 
filing or  other  imperfection.  The  reason  for  this  is  apparent.  As 
has  been  already  stated,  the  statute  which  declares  the  mortgage  to 
be  void  as  to  creditors  simply  removes  an  obstacle  in  the  way  of  the 
collection  of  the  debt.  The  statute  makes  no  special  appropriation 
of  the  property  to  the  payment  of  the  debts,  but  with  respect  to  cred- 
itors it  i's  as  it  the  mortgage  never  had  been  made,  and  the  property 
affected  by  it  must,  therefore,  be  reached  by  the  individual  creditor 
in  the  same  manner  as  any  other  p-operty  of  the  debtor.  His  ina- 
bility to  reach  the  mortgaged  property,  therrfore,  when  such  an 
assignment  has  been  made,  does  not  proceed  from  any  special  rule 
applicable  to  property  so  situated,  but  from  the  general  principle 
that  no  part  of  the  assigned  estate  can  be  reached  at  his  suit  after  the 
assignment  has  become  operative.  The  case  of  Tremaine  v.  Morti- 
mer, 128  N.  Y.  1,  27  N.  E.  lOGO,  may  be  cited  as  an  example. 

But  these  cases  are  not  inconsistent  with  the  claim  of  the  receiver 
in  this  action.  They  simply  hold  that  an  individual  creditor  can- 
not assert  a  claim  to  the  appropriation  of  the  mortgaged  property 
to  the  discharge  of  his  individual  debt  as  against  the  assignee  who 
has  by  a  valid  assignment  acquired  title  to  the  property  before  the 
individual  creditor  has,  by  the  recovery  of  a  judgment  and  the  issu- 
ing of  execution,  acquired  a  lien  thereon.  They  do  not  undertake 
to  hold  that  the  assignee,  as  trustee  for  the  creditors,  is  not  entitled, 
on  their  behalf,  to  assert  a  claim  to  the  property  as  against  the 
mortgagee.  Indeed,  in  the  case  last  above  cited,  the  existence  of 
s(Hne  form  of  remedy  of  which  the  creditors  might  avail  themselves- 
in  SQCb  a  case  is  suggested.  At  page  9,  128  'N.  Y.,  and  page  1062,  27 
N.  E.,  Judge  Earl  states  that  it  is  possible  that  the  creditors  might 
maintain  some  equitable  action  in  such  a  case,  even  assuming  that 
the  contention  on  the  part  of  the  plaintiff  there  was  true  that  the 
assignee  could  not  impeach  the  title  of  the  mortgagee  because  the 
mortgage  was  not  reflled,  for  the  reason  that,  by  virtue  of  chapter  314 
of  the  Laws  of  1858,  he  could  disaffirm  and  treat  as  void  mortgages 
only  when  made  in  fraud  of  the  rights  of  creditors;  and  that,  as  the 
mly  infirmity  alleged  against  such  mortgage  was  that  it  was  not  re- 
flled,  it  might  be  that  the  assignee  had  no  greater  right  to  assail  it 
than  the  mortgagor  had.  The  doubt,  however,  as  to  the  right  of  an 
assignee  or  receiver  to  attack  a  mortgage  which  is  void  for  failure  to. 
comply  with  the  statute  was  subsequently  settled,  as  we  have  seen, 
in  the  case  of  Stephens  v.  Perriiie,  143  N.  Y.  476,  483,  39  N.  E.  11.  It 
will  thus  be  seen  that,  so  far  as  the  mortgagee  is  conctirned,  the  mort- 
gage continues  at  all  times  to  be  void  as  against  creditors,  and  that 
the  cases  referred  to  deal  simply  with  the  method  by  which  the  rights 
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of  such  creditors  may  be  asserted.  Where  an  individual  creditOT 
seeks  by  independent  proceedings  to  appropriate  the  property  to  the 
payment  of  his  claim,  he  must  have  acquired  a  lien  by  judicial  process 
before  an  assignment  or  other  legal  appropriation  for  the  benefit  of 
creditors  has  l)een  made.  If  he  fails  so  to  do,  his  right  to  challenge 
the  mortgage  is  not  lost,  but  passes  to  another,  whether  assignee  or 
receiver,  who  is  iiis  representative,  as  well  as  that  of  all  of  the  other 
creditors,  and  entitled  on  their  behalf  to  assert  and  enforce  a  claim  to 
the  property  despite  the  mortgage,  which  the  statute  declares  is  void 
as  to  tiiem.  Southard  v.  Benner,  72  N.  Y,  424,  427.  In  short,  all  of 
these  cases  rest  upon  the  necessary  assumption  that  the  mortgage  is 
void,  and  deal  only  with  the  question  of  remedy. 

The  authorities  relied  upon  by  the  learned  counsel  for  the  plain- 
tiff are  mainly  cases  where  the  individual  creditor  was  seeking  to 
appropriate  the  property  for  the  satisfaction  of  his  individual  claim 
without  having  acquired  a  lien  upon  it.  None  of  them  warrants 
the  conclusion  that  an  assignee  for  the  benefit  of  creditors  or  a 
receiver  cannot  avail  himself  of  the  right  to  contest  such  a  mort- 
gage, except  possibly  Van  Heusen  v.  Badcliff,  17  N.  Y.  580;  but  that 
case  was  decided  in  1858,  about  two  months  after  the  passage  of 
chapter  314,  Laws  1858,  and  was  evidently  based  upon  the  condition 
of  the  law  prior  to  that  enactment.  The  question  is,  however,  now 
settled  by  the  case  of  Stephens  v.  Perrine,  supra. 

A  question  similar  to  the  one  raised  in  this  action  arose  in  the 
case  of  Receiver  v.  Spielmann,  50  N.  J.  Eq.  120,  24  Atl.  57L  There 
the  receiver  of  an  insolvent  corporation  brought  an  action  for  the  pur- 
pose of  obtaining  a  decree  adjudging  that  a  chattel  mortgage  was  void 
as  against  the  creditors  of  the  corporation  by  reason  of  a  failure  to 
comply  with  the  statute  under  which  the  mortgage  was  made,  and  the 
court  held  that  the  receiver  of  an  insolvent  corporation  is  the  repre- 
sentative of  its  creditors,  and,  as  such,  might,  by  suit  or  defense, 
avoid  any  instrument  which  is  void  as  against  them;  and  that  to 
successfully  contest  the  validity  of  a  chattel  mortgage  the  receiver  of 
such  a  corporation  is  not  required  to  show  that  it  is  fraudulent  as  to 
creditors,  but  only  such  f.ncts  as,  under  the  statute,  render  it  void  as 
against  the  creditors  of  the  corporation.  At  page  126,  60  K.  J.  Eq., 
and  page  573,  24  Atl.,  the  court  says: 

"After  the  property  of  a  debtor  passes  Into  the  custody  of  the  law  pursuant 
to  either  statute,  the  right  of  his  creditors  to  have  his  property  converted  tato 
money,  and  the  money  applied  In  discharge  of  his  debts.  Is.  In  all  essential 
respects,  precisely  the  same  as  that  of  a  judgment  creditor  after  levy  under 
execution.  In  both  cases  the  law  grasps  the  property  In  order  that  It  may  be 
applied,  by  legal  methods,  to  tlie  payment  of  Its  owner's  debts.  Wlien  It  Is 
seized  by  execution,  the  proceeds  of  Its  sale  can  only  be  applied  In  dlschai^ 
of  a  particular  debt  or  debts;  but  .when  It  Is  seized  for  tlie  purposes  of  admin- 
istration its  proceeds  must  be  distributed  to  all  the  creditors  standing  ou  the 
same  plane  who  make  proof  of  their  debts.  The  Hen,  however,  created  by  the 
seizure  Is  Just  as  perfect  and  effectaal  In  the  one  case  as  It  is  in  the  other." 

In  the  case  of  Doe  t.  Ball,  11  Mees.  &  W.  .531,  it  is  said  that  a  deed 
which  is  void  against  creditors  may  be  avoidnl  by  the  assignee  who 
represents  creditors.  In  the  case  of  Farmers'  L.  &  T.  Co.  v.  Minne- 
apolis £.  &  M.  Works,  36  Minn.  543,  29  N.  W.  349,  the  plaintiff 
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brought  an  action  for  the  foreclosure  of  a  chattel  mwtgage  made  to 
secure  an  issue  of  bonds  by  the  defendant  corporation.  The  company 
subsequently  became  insolvent,  and  in  sequestration  proceedings  in- 
stituted by  its  creditors  a  receiver  was  appointed.  It  appears  that 
there  was  a  failure  to  reflle  the  mortgage,  and  that  by  force  of  the 
statute  it  was  void  as  to  creditors.  The  question  was  raised  as  to  the 
right  of  the  receiver  to  defend  the  action  on  that  ground.  Referring 
to  the  proceeding  In  which  the  receiver  was  appointed,  the  court  says 
(page  546, 35  Minn.,  and  page  350,  29  N.  W.): 

"The  sequestration  is  in  the  nature  of  an  attachment  or  execution  on  be- 
half of  the  creditors.  Bankruptcy  piT>ceedlngs  have  been  likened  to  an  equi- 
table attachment  (In  re  Hinds,  8  N.  B.  B.  351,  Fed.  Cas.  No.  6,516)  in  respect  to 
their  purpose  and  their  effect  on  the  debtors'  property.  Bankruptcy  proceed- 
ings, when  Involuntary,  are  shnilar  to  the  proceedings  under  consideration.  The 
assignee  hi  bankruptcy  may  avoid  a  chattel  mortgage  void  as  to  creditors  for 
want  of  filing.  Bank  ot  Leavenworth  v.  Hunt,  11  WalL  391.  He  succeeds  to 
the  rights  of  creditors  as  well  as  of  the  bankrupt  Bump,  BaniEr.  603,  and 
cases  dted.  A  leceiver  In  proceedings  supplementary  to  execution  also  has  the 
lights  of  the  creditors  at  whose  instance  he  was  appointed,  as  well  as  of  the 
debtor,  and  may  avoid  transfers  void  as  to  such  creditors,  though  good  as  to 
the  debtor.  EDgh,  Rec.  §  454,  and  cases  cited.  A  receiver  of  an  Insolvent 
corporation  has  the  same  powers  and  functions  as  a  receiver  upon  a  creditors' 
bin,  or  upon  proceedings  supplementary  to  execution.  Powers  v.  Paper  Co.,  60 
Wis.  23,  18  N.  W.  20.  That  he  should  have  the  power  to  enforce  the  rights 
which  the  creditors,  but  for  the  proceedings,  might  have  enforced  in  their  own 
t)ehalf,  seems  reasonable.  The  pendency  of  the  proceedings  disables  the  cred- 
itors to  go  on,  each  In  his  /own  behalf,  to  enforce  his  clahn  by  action,  judg- 
ment, execution,  and  levy.  So  that,  unless  all  the  rights  of  the  creditors  can  be 
enforced  In  this  proceeding,  unless  their  right  to  avoid  transiers  can  be  made 
available  by  means  of  it,  then  It  to  to  some  extent  an  obstruction  rather  than 
a  remedy  to  them.  It  to  evident  that  It  was  intended  to  facilitate,  and  not  to 
hinder,  a  complete  remedy;  and  this  It  will  not  do  unless  its  scope  to  to  apply 
to  satisfaction  of  the  creditors  all  the  property  of  the  corporation  applicable  to 
that  piu-|xitie,— that  is,  all  the  property  which,  but  tor  the  proceedings,  they 
could  have  so  applied.  For  these  reasons  we  decide  that  tlie  receiver  may  ayoid 
any  transfers  void  as  to  creditors." 

I  think  it  is  plain,  therefore,  both  on  reason  and  authority,  that  the 
defendant  receiver  has  a  clear  ri^t  to  impeach  the  mortgage  in  ques- 
tion, and  that  he  may  do  so  by  way  of  defense  in  the  action. 

It  now  becomes  necessary  to  consider  whether  the  plaintiff, 
throng  the  bondholders  whom  it  represents,  had  such  possession  of 
the  mortgaged  pr<q)erty  as  to  render  a  refiling  of  the  mortgage  under 
the  statute  tinneceesary.  It  appears  that  some  time  prior  to  tiie  insti- 
tution of  the  proceedings  for  the  dissolution  of  the  corporation  the 
bondholders  held  a  meeting,  and  a  committee  was  appointed  to  look 
into  the  affairs  of  the  corporation,  and  to  act  in  an  advisory  capacity. 
Subsequently  a  meetine  of  the  stockholders  was  held,  at  which  a  reso- 
lution was  passed  appointing  Mr.  Merrill,  one  of  the  bondholders,  and 
a  member  of  the  committee  above  referred  to,  the  manager  of  the  com- 
pany. He  accordingly  proceeded  to  act  in  that  capacity,  and  under 
that  authority.  He  had  general  control  of  the  business  of  the  hotel. 
He  purchased  supplies  for  it,  but  always  in  the  name  of  the  Hotel 
Brunswick  Company.  The  moneys  that  were  received  by  him  in  the 
course  of  his  management  were  deposited  in  the  bank  to  the  account  of 
the  Hotel  Brunswick  Company,  and  all  checks  that  were  drawn  by 
46  N.T.S.— 18 
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him  were  drawn  against  that  account  in  the  name  of  the  Hotel  Bruns- 
wick Company  by  him  as  agent  In  fact,  under  the  sanction  of  the 
ofScers  of  the  corporation,  he  had  general  charge  of  the  business.  It 
is  manifest,  however,  that  he  assumed  to  act  wily  for  the  corporation, 
and  in  the  exercise  of  powers  and  functions  which  appertained  to  the 
corporation.  There  was  no  declaration,  nor  was  there  any  act,  which 
unequivocally  indicated  that  he  had  taken  possession  of  the  property 
as  against  the  corporation  and  on  behalf  of  the  mortgagee.  On  tke 
contraiy,  the  evidence  shows  that  the  property  continued  to  remain  in 
the  hotel,  and  in  use  for  the  purpose  of  its  business,  and  under  the  con- 
trol of  the  corporation.  It  cannot  be  questioned  that  if  the  trustees 
had  at  any  time  seen  fit  to  do  so  they  could  have  terminated  Mr. 
Merrill's  agency,  and  put  some  other  person  in  his  place.  He  acted 
in  suboi-dination  to  the  officers  of  the  corporation,  and  his  possession, 
as  far  as  it  went,  was  at  all  times  that  of  the  corporation. 

The  nature  of  the  possession  of  a  mortgagee  under  a  chattel  mort- 
gage which  renders  refiling  of  the  mortgage  unnecessary  has  been 
dearly  defined  by  the  courts.  The  statute  requires  that  there  must 
be  an  actual  and  continued  change  of  possession  under  his  mortgage. 
The  courts  have  held  that  the  language  is  to  be  construed  according  to 
the  literal  meaning  of  the  words  used.  In  Steele  v.  Benham,  84  N.  Y. 
634,  the  authorities  are  reviewed  for  the  purpose  of  showing  the  in- 
sistence of  the  courts  upon  a  literal  construction  of  the  statute.  At 
page  638  the  court  says: 

"To  satisfy  tbe  statute  the  possession  most  be  actual,  not  merely  conatmcUve 
or  legal.  In  Topping  v.  I^ynch,  2  Rob.  (N.  T.)  484,  It  was  said  that  the  words 
'actual  and  continued  change  of  possession'  In  this  statute  'mean  an  open  public 
change  of  possession,  which  is  to  continue  and  be  manifested  continually  by 
outward  and  visible  signs,  such  as  render  it  evident  that  the  possession  of  the 
judgment  debtor  has  ceased.'  In  Craudall  v.  Brown,  18  Hun,  461.  it  was  said 
that  'constructive  possession  cannot  be  taken  under  a  chattel  mortgage,'  that 
'possession  must  be  taken  In  fact,'  and  that  'possession  cannot  be  taken  by 
words  and  inspection.' " 

I  think  it  quite  plain  upon  the  facts  that  at  no  time  was  there  any 
actual  change  of  possession  of  the  property  in  question  from  the  cor- 
poration to  the  bondholders  or  the  plaintiff  mwtgagee.  The  mort- 
gaged property  has  been  sold,  and  is  now  represented  by  a  definite 
fund,  the  appropriation  of  which  awaits  the  determination  of  this 
action.  It  follows  that  there  must  be  judgment  in  favor  of  the  de- 
fendant receiver  dismissing  the  complaint,  with  costs  to  be  paid  out  of 
the  fund,  and  awarding  the  possession  of  said  fund  to  him.  I  will 
hear  the  parties  on  the  settlement  of  the  decision  with  respect  to  any 
claim  which  the  plaintiff  may  make  for  its  costs  and  compensation. 

Ordered  accordingly. 
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(20  HlK.  Bep.-  554.) 

LA  PASTA  V.  WEIL  et  ah 

(Supreme  Cwat,  Appellate  Term.    Jnly  1,  1897.) 

1.  Hbchanic's  Lien — Riohts  of  Subcontractor. 

The  mere  fact  that  an  owner  stands  by  and  sees  a  subcontractor  at 
work  does  not  render  bis  propei-ty  chargeable  with  a  mechanic's  lien  in 
faror  of  such  subcontractor,  where  at  the  time  there  was  nothing  due  from 
the  owner  to  the  contractor. 

2.  Pleading— Variance. 

Where  the  notices  of  Hen  of  the  subcontractor  and  complaint  both  set 
out  that  the  work  was  done  for  the  contractor,  and  that  defendant  is  the 
owner  of  the  property,  pUilntlS  cannot  show  that  he  contracted  directly 
with  defendant  for  the  work,  and  enforce  his  lien  as  an  Independent  con- 
tractor. 
&  Appkai.— Review— Sdfficienot  op  Evidknck. 

Where,  at  the  close  of  a  suit  to  enforce  a  mechanic's  lien,  tried  before 
the  court,  defendant  moves  to  dismiss,  without  specifying  his  reasons  there- 
for, and  the  court  denies  the  motion,  and  files  tlndlags  of  fact  and  con- 
clusions of  law  to  which  defendant  duly  excepts,  the  question  as  to  wheth- 
er the  Judgment  Is  supported  by  the  evidence  Is  presented  by  such  ex- 
ceptions. 

Appeal  from  dty  court  of  New  York,  general  term. 

Suit  by  Raphael  La  Pasta  against  Samuel  Weil  and  others  to  fore- 
close a  mechanic's  lien.  Judgment  for  plaintiff  affirmed  by  general 
term.  44  N.  Y.  Supp.  778.  Defendant  Weil  appeals.  Berersed  and 
remanded  for  new  trial. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

E.  Amstein  (A.  G.  Thomas,  of  counsel),  for  appellant. 
Lx)nB  &  Todd  (D.  B.  Todd,  of  counsel),  for  respondent 

McADAM,  J.  The  notice  filed  by  the  plaintiff  to  acquire  a  Hen 
■ets  forth  that  the  person  by  whom  he  was  employed  and  for  whom  the 
work  was  done  was  John  McNally,  and  that  the  property  was  owned 
by  Samuel  Weil.  No  reference  is  in  any  manner  made  to  any  person- 
al claim  against  Weil.  Tbe  complaint  charges  that  the  work  was 
done  for  McNally,  and  that  the  latter  had  a  contract  therefor  with 
Weil,  so  that  the  action  was  apparently  one  l^  a  mechanic  to  foreclose 
a  subcontractor's  lien.  The  owner  pleaded  nonperformance  of  the 
contract  by  McNally,  and  that  it  cost  him  $5,000  over  and  above  the 
contract  price  to  complete  the  work  McNally  had  agreed  to  perform, 
but  left  undone.  It  is  not  alleged,  nor  was  it  proved,  that  there  was 
any  money  due  from  Weil,  the  owner,  to  McNally,  the  contractor;  so 
that  there  was  nothing  to  which  a  subcontractor's  lien  could  attach. 
Laws  1885,  c.  342,  §  1;  Lemieux  v.  English,  19  Misc.  Bep.  545,  43 
N.  Y.  Supp.  1066;  Keavey  v.  De  Eago,  20  Misc.  Bep.  103,  45  N.  Y. 
Supp.  77;  Biggs  v.  Chapin  (CSty  Ot.  N.  Y.)  7  N.  Y.  Supp.  765.  Indeed, 
the  owner  attempted  to  prove  what  work  was  left  undone  by  McNally 
under  his  contract,  for  the  purpose  of  showing  that  there  was  no  money 
due  to  McNally  as  contractor,  and  the  evidence  was  excluded  as  im- 
material. This  ruling  was  evidently  made  on  the  erroneous  theory 
that  the  owner  had  in  some  manner  bound  himself  personally  to  the 
plaintiff,  and,  having  become  liable  to  him  as  principal,  the  relations 
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between  McXally  and  the  appellant  were  no  longer  of  any  ligDifl- 
cance. 

The  plaintiff  had  another  theory;  for,  in  order  to  charge  the  prop- 
erty of  Weil,  the  owner,  he  alleged  that  the  work  was  performed  by 
the  plaintiff  with  Weil's  knowledge  and  consent  Bat  the  mere  fact 
that  an  owner  stands  by  and  sees  a  subcontractor  at  work  does  not 
render  his  property  chai-geable  with  a  lien,  irrespective  of  the  amount 
due  to  the  contractor.  The  owner  certainly  consented  that  all  the 
work  necessary  to  complete  his  buildings  according  to  his  contract 
with  McNally  should  be  done.  The  contract  itself  proves  that  But 
whether  done  by  the  contractor,  or  by  persons  employed  by  him,  the 
owner's  liability  could  not  be  enlarged  beyond  the  terms  of  the  con- 
tract without  some  aillrmative  act  on  his  part  evidencing  some  new 
obligation  independent  of  such  contract  The  appellant's  position  is 
not  to  be  confounded  with  that  of  an  owner  whose  lessees,  by  his  con- 
4sent,  make  alterations  in  the  premises;  for  an  owner  in  such  a  case 
cannot  object  that  liens  are  filed  against  his  property  for  the  work  so 
done,  and  to  the  full  extent  of  its  value,  because  he  must  have  known 
that  this  result  would  follow  if  the  mechanics  employed  to  do  it  were 
not  paid.  Mosher  v.  Lewis,  14  App.  Div.  565,  43  N.  Y.  Supp.  1032; 
Boss  V.  Simon  (Com.  PI.)  9  N.  Y.  Supp.  536.  Although,  where  a  lease 
of  a  building  provides  that  the  lessee  shall  not  make  any  alterations 
without  the  consent  of  the  owner,  under  penalty  of  forfeiture,  a  mere 
general  consent  of  the  owner  that  the  lessee  in  occupation  may  make 
alterations  at  his  own  expense  does  not  constitute  a  consent  by  the 
owner,  that  a  third  party  shall  furnish  labor  or  materials,  so  as  to  make 
such  labor  and  materials  the  basis  of  a  mechanic's  lien  upon  the  build- 
ing, especially  in  the  absence  of  any  notice  or  knowledge  on  the  part 
of  the  owner  from  which  such  consent  can  be  implied.  Hankinson 
v.  Vantine,  152  N.  Y.  20,  46  N.  E.  292.  In  this  instance  it  was  known 
that  the  owner's  consent  to  do  the  work  was  expressed  in  a  written 
contract  which  limited  the  owner's  liability,  and  made  any  obliga- 
tion oiforceable  against  him  dependent  ujwn  performance  of  that 
contract  as  a  condition  precedent.  The  plaintiff  knew  that  McNally 
was  not  the  owner  of  the  premises.  He  was  therefore  put  upon  his 
inquiry  to  ascertain  McNallv's  rights  as  contractor.  Hankinson  v. 
Vantine,  at  page  31,  152  N.  Y.,  and  at  page  295,  46  N.  E.  Upon  the 
facts  stated  in  the  notice  of  lien  and  those  alleged  in  the  complaint,  or 
even  the  evidence  adduced  thereunder,  the  plaintiff  established  no 
right  of  action  against  the  owner  or  his  property,  and  we  are  at  a 
loss  to  discover  any  ground  upon  which  the  recovery  may  be  sustained. 
Upon  the  trial  the  plaintiff  evidently  abandoned  all  effort  to  enforce 
a  subcontractor's  lien,  by  claiming  a  contract  directly  with  the  own&c, 
and  it  was  on  this  theory  he  succeeded. 

The  plaintiff  testified  that  in  a  conversation  with  the  defendant's 
agent,  Meyer,  the  latter  said:  "When  you  are  ready  for  the  beams, 
call  the  architect  and  measure  the  extra  work.  I  will  pay  you."  The 
plaintiff  and  McNally  were  present  at  the  conversation,  and  what 
Meyer  said  was  evidently  addressed  to  the  contractor,  and  not  to  the 
plaintiff.  The  conversation  was  competent  to  prove  that  McNally 
might  have  some  claim  for  extra  work  to  which  the  plaintiff's  li^ 
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might  attach,  provided  the  condition  wafl  performed  and  the  architect 
certified  to  the  work.  It  did  not  establish  that  the  plaintiff  was  to 
have  a  personal  claim  against  the  owner  as  an  independent  contractor, 
— a  thing  not  within  the  contemplation  of  the  parties,  nor  within  any 
issue  on  trial.  The  condition  was  never  performed  by  any  one,  and 
the  architect's  certificate  was  never  produced,  or  its  production  in 
any  manner  dispensed  with. 

The  plaintiff  claims  that  because,  on  a  motion  to  dismiss  the  com- 
plaint at  the  close  of  the  case,  the  owner  did  not  particularly  specify 
the  reasons  why  a  recovery  should  not  go  against  him  or  his  property, 
the  appellant  is  precluded  from  objecting  to  the  recovery  had.  The 
owner,  no  doubt,  assumed,  as  perhaps  he  might,  that,  if  the  justice 
rendered  a  judgment  in  favor  of  the  plaintiff,  it  wonld  be  against 
McNally  alone;  for  in  no  aspect  of  the  case,  under  the  form  of  the 
notice  of  lien  filed  and  the  issues  created,  was  a  judgment  recoverable 
against,  or  which  could  affect,  Weil.  Be  this  as  it  may,  the  trial  was 
without  a  jury,  the  trial  judge  filed  findings  of  fact  and  conclusionB  of 
law,  and  the  defendant  filed  exceptions  to  such  findings  and  con- 
dosions.  These  are  printed  in  the  case,  and  constitute  part  of  the 
papers  upon  which  the  appeal  from  the  judgment  must  be  heard. 
Code,  §§  992,  994.  As  the  judgment  is  destitute  of  evidence  to  sup- 
port it,  a  question  of  law  is  presented  by  the  exceptions  filed,  which 
we  may  review.  Healy  v.  Clark,  120  N.  Y.  642,  24  N.  E.  316;  Yale 
y.  CJnrtiss,  161 N.  Y.,  at  page  607,  45  N.  E.,  at  page  1127;  Baylies,  New 
Trials,  280. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  co8t» 
to  the  appellant  to  abide  the  event.     All  concur. 


(19  App.  Dlv.  51».) 

SMITH  T.   SMALUJY,   Sheriff. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  0,  1897.) 

1.  COKVBBSIOK — PoaSKSSIOK. 

To  recover  In  an  action  for  conversion,  there  must  have  been  possession 
of  the  property  by  the  plaintiff,  or  an  existing  right  to  immediate  actual 
posseRslon. 

2.  Hamb. 

Where  a  sheriff  levies  on  certain  personal  property  under  attachment,  anft 
leaves  it  in  the  place  where  it  was,  in  the  custody  of  the  occupants  of  the 
building,  and  the  diattel  mortgagee  and  his  attorney  go  to  the  building, 
and  assume  to  take  possession  of  the  property  under  the  danger  clause  li» 
the  mortgage,  the  mortgagee  has  such  Immediate  right  to  possession  as  en- 
aides  him  to  maintain  an  action  for  conversicm. 
8.  Saxk — Dekaro  ahd  Rbfdbal. 

Where  a  sheriff  Illegally  levies  an  attachment  on  the  property  of  a  tliirO' 
person,  a  demand  and  refusal  are  unnecessary  before  a  suit  for  conversion. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  l<ewis  M.  Bmith  against  Jer«niah  Smalley,  sheriff. 
Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

On  the  25th  day  of  August,  1803.  .Tohn  H.  McNaney,  who  was  engaged  In  a 
fpenenl  merchandise. business,  by  a  written  b'll  of  sale  conveyed  to  his  father, 
Jobn  McNaney,  all  the  merchandise  In  bis  store.    Thereafter,  and  on  the  Otb 
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day  of  September,  189B,  the  defendant,  as  sheriff,  levied  upon  the  merchandise 
so  conveyed  by  John  H.  McNaney  to  his  father,  under  an  attachment  issued 
in  an  action  commenced  by  certain  creditors  of  the  said  John  H.  HcNaney 
against  him,  as  defendant;  it  being  claimed  that  the  bin  of  sale  from  John  H. 
McNaney  to  his  father  was  without  consideration,  and  fraudulent  and  void. 
The  same  day  the  attachment  was  levied,  but  thereafter,  John  McNaney,  the 
father,  gave  a  chattel  mortgage  upon  the  same  merchandise  to  the  plaintiff. 
The  attaching  creditors  thereafter  obtained  judgment,  and  execution  was  Issued 
thereon,  and  the  property  levied  upon  under  the  attachment  was  sold  by  the 
defendant  as  sheriff,  and  thereafter  the  plaintiff  commenced  this  action  against 
the  defendant  for  the  conversion  of  such  property.  The  referee  to  whom  the 
action  was  referred  has  fotmd  that  there  was  a  gootl  and  sufficient  considera- 
tion for  the  transfer  of  said  merchandise  from  John  H.  McNaney  to  John  Mc- 
Naney, and  that  such  transfer  was  not  fraudulent  and  void,  but  was  a  legal 
and  valid  one.  He  has  also  found  tluit  tine  cliattel  mortgage  was  given  to  secure 
a  valid  Indebtedness,  without  fraudulent  intent,  and  was  duly  filed,  and  is  a 
valid  Instnmient.  He  also  found  that  the  merchandise  covered  by  the  mort- 
gage, while  being  in  the  possession  of  the  defendant,  was  In  his  possession  with- 
out title  thereto.  The  referee  directed  Judgment  for  the  defendant,  upon  the 
ground  that,  when  the  sheriff  sold  the  property,  the  plaintiff  had  never  been 
In  the  possession  thereof,  and  had  not,  before  the  commencement  of  this  action, 
made  any  demand  upon  the  defendant  for  the  return  of  the  property.  Other 
facts  will  be  stated  In  the  opinion. 

Argued  before  PABKEB,  P.  J.,  and  LANDON,  HERRICK.  MER- 
WIN,  and  PUTNAM,  JJ. 

Youmans  &  Moss  (Frederick  Ck>llin,  of  counsel),  for  appellant. 
Baldwin  &  Baldwin  (Francis  £.  Baldwin,  of  counsel),  for  reqtond- 
ent 

HERRICK,  J.  To  recover  in  an  action  for  conversion,  there  must 
have  been  possession  of  the  property  by  the  plaintiff,  or  there  must 
be  an  existing  right  to  take  immediate  actual  possession  of  it.  Es- 
may  v.  Fanning,  9  Barb.  176;  Petrie  v.  Stark,  79  Hun,  550,  29  N.  Y. 
Supp.  881;  Clements  v.  Yturria,  81  N.  Y.  285-290.  In  this  case  the 
evidence  shows  that,  when  the  sheriff  made  his  levy  under  the  at- 
tachment, he  left  the  property  in  the  place  where  it  then  was.  It 
is  perhaps  doubtful  whether  he  did  everything  that  is  necessary  to 
constitute  a  legal  levy,  but  for  the  purposes  of  this  case  it  will  be 
assumed  that  he  did,  and  that  he  was  in  actual  possession  of  the 
property  when  the  chattel  mortgage  was  given.  Immediately  after 
the  chattel  mortgage  was  given,  the  plaintiff  and  his  attorney  went 
to  the  store,  and  assumed  to  take  possession  of  the  property  in  ques- 
tion under  the  chattel  mortgage,  pursuant  to  the  so-called  "danger 
clause"  in  such  mortgage,  which  provided  that  if,  nt  any  time,  the 
mortgagee  deemed  the  property  or  debt  unsafe,  it  should  be  lawful 
for  him  to  take  possession  of  such  property,  and  sell  it  at  public  or 
private  sale. 

The  referee  found  in  regard  to  the  question  of  possession  as  fol- 
lows: 

"It  Is  claimed  by  the  plaintiff  that  prior  to  the  sales  by  the  sheriff,  and 
shortly  after  levying  the  attachment,  he  took  possession  under  his  mortg;age. 
At  the  time  the  mortgage  was  ^ven,  the  possession  was  In  the  sheriff,  and  I 
am  unable  to  find  that  .such  possession  was  ever  changed.  Both  could  not  be 
In  possession  at  the  same  time,  and,  in  view  of  all  the  evidence,  I  find  that 
possession  was  not  taken  by  the  plaintiff  at  any  time." 


Digitized  by  V^OOQ  IC 


Ism».  Ct.)  SMllU    V.  SMAI.I.EY.  27a 

The  theorj-  of  the  referee  seems  to  be  that,  because  the  sheriff  was 
in  possession,  the  plaintiff  could  not  acquire  it  Having  found  that 
the  sheriff  was  wi-ongfully  in  possession  under  his  levy,  and  that 
an  action  might  be  maintained  against  him  by  the  true  owner  of  the 
pro|H'rty  for  conversion,  it  is  ditticult  to  see  how  such  a  possession 
could  prevent  the  acts  of  the  plaintiff  and  his  attorney  in  endeavoring 
to  take  possession  from  constituting  and  being  an  actual  possession; 
the  sheriff  not  having  actual  physical  possession  of  the  property,  ho 
having  left  it  in  the  store  in  the  custody  of  its  occupants,  and  his 
possession  being  dependent  upon  his  legal  right  to  take  such  pro|)- 
erty,  which  the  referee  has  found  did  not  exist.  But,  however  the 
fact  may  be  as  to  actual  possession,  the  plaintiff  had  a  right,  undor 
the  mortgage,  to  take  possession  whenever  he  deemed  the  property 
unsafe.  Whether  his  acts  under  the  circmnstances  amounted  to  an 
actual  taking  possession  or  not,  the  fact  is  undisputed  that  he  en- 
deavored to  take  possession,  and  was  only  prevented  by  the  posses- 
sion of  the  sheriff.  He  showed  his  intention  of  exercising  the  option 
the  mortgage  gave  him,  and  that  entitled  him  to  immediate  posses- 
sion. That  was  an  existing  right,  from  that  time  down  to  the  sale 
by  the  defendant,  and  to  the  time  of  the  commencement  of  the  ac- 
tion, and,  under  the  authorities  above  cited,  gave  him  a  right  to 
maintain  an  action  for  conversion,  the  same  as  if  he  had  been  in 
physical  possession  of  the  property,  and  the  defendant  had  taken  it 
away  from  him. 

Was  there  a  conversion  in  this  case?  Where  the  defendant  takes 
the  property  into  his  own  possession,  or  disposes  of  it  to  others,  or 
exercises  dominion  and  control  over  it,  to  the  exclusion  of  the  pei*son 
rightfully  entitled  thereto,  it  is  a  conversion.  Boyce  t.  Brockway, 
31  N.  y.  490;  Pease  v.  Smith,  61  N.  Y.  477;  Laverty  v.  Snethen,  68 
N.  Y.  522.  Here  the  defendant  assumed  to  be  in  possession  of  the 
property.  He  was  forbidden  to  sell  the  property  by  the  plaintiff's 
attorney,  who  told  him  that  the  plaintiff  claimed  ownership  under 
a  chattel  mortgage.  Nevertheless,  he  proceeded  to  sell.  He  exer- 
cised dominion  and  control  over  it,  to  the  exclusion  of  the  rights 
of  the  plaintiff,  and  sold  it  to  others.  I  do  not  think  it  was  neces- 
sary for  the  plaintiff  to  prove  a  demand  before  commencing  his  ac- 
tion. A  demand  and  refusal  are  not  a  conversion,  but  simply  evidence 
of  it,  and  are  necessary  where  the  property  has  come  lawftiUy  into 
the  defendant's  possession;  but  where  it  has  not  so  come  into  his 
possession,  and  his  acts  in  relation  thereto  amount  to  a  (conversion, 
then  no  demand  and  refusal  need  be  proved.  Esmay  v.  Fanning,  9 
Barb.  176;  Pease  v.  Smith,  61  N.  Y.  477-481.  The  principle  rmder- 
lying  the  different  instances  of  where  conversion  will  lie  is  the  same 
in  all,  requiring  that,  before  an  action  for  conversion  can  be  main- 
tained, the  person  sought  to  be  held  shall,  either  by  his  own  act  or 
the  act  of  the  owner  of  the  property,  be  placed  in  the  wrong.  Castle 
V,  CJom  Exchange- Bank,  75  Hun,  89.  26  N.  Y.  Supp.  1035.  Here 
the  defendant  was  not  lawfully  in  possession  of  the  property  in  the 
beginning.  He  sold  it  despite  the  protest  of  the  plaintiff,  and  with- 
out any  legal  right  to  sell  it,  and  thus,  by  his  own  act,  placed  him- 
self in  the  wrong;  and  it  was  not  necessary  that  there  should  be  a 
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demand  and  refusal  either  to  constitute  a  conversion  or  to  famish 
the  evidence  of  a  conversion. 

Fot  these  reajsons,  the  judgment  should  be  reversed,  the  referee  dis- 
charged, and  a  new  trial  granted;  costs  to  abide  the  event.  All  con- 
cur. 


(19  App.  Dlv.  420.) 

McDOUGAIiL  et  aL  ▼.  DIXON. 

(Supreme  Court,  Appellate  Division,  First  Department    July  2.  1897.) 

1.  WiMifl — BEtiUBST  IN  Trubt— Appointment  ok  Tbustbb. 

A  will  provided  that,  after  a  certain  portion  of  the  estate  was  divided 
into  four  equal  shares,  "one  share  each  to  be  given  absolutely  to"  three 
of  testatrix's  children,  "the  remaining  one-fourth  sliare  la  to  be  Invested 
and  held  in  trust  for  the  benefit  of'  the  fourth  child,  "and  the  Income 
from  said  share  to  lie  paid  him;  •  •  •  t)ut  he  is  to  have  the  right  to 
bequeath  Ills  share  at  his  death,  •  •  •  should  he  survive  me."  Bdd 
that,  as  to  the  fourth  sliare,  the  will  created  a  valid  express  trust,  within 
the  provisions  of  the  statute  of  uses,  and,  the  will  not  designating  a  trus- 
tee, equity  would  appoint  one,  in  whom  the  title  to  an  nndivlded  fourth  In- 
terest in  the  estate  would  vest 

a.  Title  of  Trust  Estate— Convetance  bt  Bbkbpiciart. 

The  legal  title  in  the  trust  estate  cannot  be  devested'  by  a  conveyance  by 
the  beneficiary;  his  only  power  of  disposition  tmder  the  will  being  by 
bequest  at  tiis  death. 

John  W.  McDougall  and  others  tendered  to  William  P.  Dixon  a 
deed  of  premises  which  plaintiffs  had  contracted  to  convey  to  defend- 
ant. Defendant  declined  to  accept  the  deed,  on  the  grotmd  that 
plaintiffs  conld  not  give  title.  The  qaestion  as  to  the  8afQcien<7  of 
the  title  tendered  by  plaintiffs  was  ^en  submitted  to  the  suprone 
court  on  an  agreed  statement  of  facta.     Judgment  for  defendajit. 

Argued  before  VAN  BRTINT,  P.  J.,  and  WILLIAMS,  PATTEB- 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Brainard  Tolles,  for  plaintiffs. 
Bufus  W.  Peckham,  Jr.,  for  defendant 

INGRAHAM,  J.  The  question  submitted  is  aa  to  the  Buffidency 
of  the  title  tendered  to  the  defendant  by  the  plaintiffs  in  pursuance  of 
a  contract  of  sale  of  a  house  and  lot  on  West  Twenty-Ninth  street  in 
the  city  of  New  Ywk.  The  premises  in  question  were  owned  in  fee 
by  one  Susanna  McDongall,  who  died  July  26,  1893,  leaving,  as  her 
keirs  at  law  and  next  of  kin,  four  children,  all  of  whom  are  plaintiffs 
in  this  action,  as  are  also  the  executors  of  her  last  will  and  testament. 
Susanna  McDougall  left  a  last  will  and  testament,  by  which  all  the 
remainder  of  her  estate,  after  the  legacy  of  a  specific  house  and  lot, 
was  to  be  divided  into  four  equal  shares.  "One  share  each  to  be  given 
absolntely  to  my  two  sons  John  Wilson  McDougall  and  Sidney  Mc- 
Dougall, and  my  daughter,  Laura  K.  McDougall."  As  to  these  three 
shares,  there  can  seem  to  be  no  doubt  but  that  they  vested  at  once  in 
the  devisees,  who  thereby  became  tenants  in  common  of  all  the  real 
estate  of  the  testator,  together  owning  three  undivided  fourths  of  it. 
The  provision  as  to  the  fourth  share  is  as  follows: 
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"The  remaining  one-fourth  share  1b  to  be  invested  and  held  In  trust  for  the 
benefit  of  my  son  Addison  McDougall,  and  the  income  from  said  share  to  be 
paid  him  semiannually  or  annnaUy,  as  he  may  desire  it;  but  he  (Addison) 
is  to  have  the  right  to  bequeath  his  share  at  his  death  to  whomsoever  or 
whatsoever  he  pleases,  should  he  anrvlve  me." 

The  general  scheme  of  the  will  is  quite  clear,  though  inartiflcially 
drawn;  and  the  intention  of  the  testatrix  is  not  expressed  in  the  terms 
usually  used  by  the  profession  in  instruments  of  this  character.  Three 
undivided  shares  of  the  estate,  both  real  and  personal,  were  to  vest  ab- 
solutely in  the  three  children  named.  The  remaining  share  was  to  be 
held  in  trust  toe  the  son  Addison;  the  income  of  such  share  to  be  paid 
to  him  semiannually.  The  inexperience  of  the  draftsman  of  this 
instrument  evidently  made  him  oblivious  to  the  necessity  of  a  trustee 
to  carry  the  intention  of  the  testatrix  into  effect,  or,  from  inadvert- 
ence, omit  to  name  a  trustee.  The  rule  is  quite  familiar  that  a  court 
will  never  allow  a  trust  to  fail  for  want  of  a  competent  trustee,  and 
thus  it  would  become  the  duty  of  the  court  to  name  a  trustee  to  carry 
the  trust  into  effect.  It  is  quite  apparent,  I  think,  that  the  directimi  to 
divide  was  equivalent  to  a  direction  to  separate  this  shai-e  to  be  held 
in  trust  from  that  which  was  to  vest  in  the  other  children.  The  di- 
vision directed  by  the  will  was  evidently  not  intended  to  accomplish  a 
physical  separation  of  the  property  by  operation  of  the  will  itself,  but 
that  each  of  the  four  shares  should  be  distinct,  as  to  their  vesting  in 
four  different  individuals.  The  provision  that  the  remainder  of  the 
estate  "is  to  be  divided  into  four  equal  shares"  does  not  contain  a 
direction  to  any  individual  to  make  such  a  division  or  partition 
among  the  legatees  or  devisees.  No  direction  to  any  one  to  make 
such  partition  is  given.  No  direction  is  expressed  as  to  the  physical 
partition  or  division  before  the  vesting  of  the  estate.  The  will  says 
that  "my  residuary  estate  is  to  be  divided  into  four  shares" ;  that  is, 
'%  by  this  will,  direct  it  to  be  divided  into  four  shares,  one  of  which 
I  give  to  each  of  the  three  children  named.  As,  however,  to  the 
fourth  share,  it  is  my  wish  to  create  a  trust,  the  income  of  which  is  to 
be  paid  to  the  son  named  during  his  life;  such  son  to  have  a  right  to 
dispose  of  the  share  at  his  death."  It  is  quite  clear  that  this  is  an  ex- 
press trust,  within  section  55  of  the  statute  of  uses  and  trusts,  and  is 
in  all  respects  valid;  the  only  difSculty  about  it  being  the  failure  to 
name  a  trustee.  That  defect  a  court  of  equity  will  supply,  and  upon 
the  designation  by  the  court  of  equity  of  a  trustee  the  title  to  an  un- 
divided fourth  interest  in  the  estate  would  vest  in  such  trustee.  Now, 
it  seems  to  me  quite  dear  that  this  proposed  conveyance  would  not 
convey  such  undivided  fourth  part  of  this  estate  as  vested  in  this 
trustee.  Certainly  the  legal  title  vested  in  such  trustee  when  ap- 
pointed could  not  be  devested  by  the  conveyajace  ot  all  the  plaintiffs 
in  the  action.  Under  the  power  of  disposition  contained  in  this  will, 
Addison,  by  disposing  oi  his  interest  in  this  prc^rty  upon  his  death, 
eonld  create  an  estate  in  one  not  a  party  to  this  conveyance  or  to  this 
action,  whose  title  would  pass  under  the  will,  and  would  be  superior 
to  that  ot  the  grantee  of  the  deed  tendered  by  the  plaintiffs.  In  all 
events,  a  question  is  presented  which  would  be  quite  serious,  and 
which,  in  the  absence  of  the  person  who  would  then  be  entitled  to  the 
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«state,  conld  not  be  determined  in  a  manner  to  bind  him ;  and  the  facf 
that  such  a  serious  dispute  as  to  the  title  may  be  presented  in  the 
future,  although  such  a  dispute  rests  upon  a  question  of  law,  is  one 
that  should  not  be  thrown  upon  the  purchaser  undo:  such  a  contract 
as  the  present  one.  A  partition  of  this  property,  making  all  of  these 
persons,  including  a  trustee,  when  appointed,  parties,  would  undoubt- 
edly vest  a  good  title  in  the  purchaser,  but  we  thinli  that  this  convey- 
ance would  fail  to  vest  such  a  title  in  the  defendant  as  he  is  entitled 
to  under  his  contract. 

ThCTe  should  be  judgment  for  the  defendant,  therefore;  but,  as  the 
parties  expressly  waived  costs  on  the  submission,  it  should  be  without 
costs. 

WILMAMS,  PATTEBSON,  and  O'BRIEN,  JJ.,  concur.  VAN 
BBUNT,  P.  J.,  concurs  in  result. 


<1»  App.  Dlv.  COT.) 

CRAM    ▼.    ORANFORD. 

(Supreme  Court,  Appellate  Division,  Second  Department.    .Tuly  T.   1807.) 

Plbaoino  and  Pkoof. 

Plaintiff  sued  to  recover  for  excavating  rock  for  defendant.  Defendant 
sought  to  show  a  breach  of  contract  by  failure  to  brealc  the  rocic  Into  build- 
ing stone,  and  that  a  portion  of  the  rock  was  taken  from  a  lower  level 
than  gpecifled  In  the  contract.  The  answer  alleged  that  the  work  was  done 
In  pursuance  of  a  certain  contract,  and  not  otherwise.  Belt)  that,  under 
such  an  answer,  defendant  could  not  show  that  a  portion  of  the  work  was 
done  outside  of  the  contract,  and  hence  should  not  be  paid  for. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Gteorge  W.  Cram  against  Kenneth  Orauford.  From  a 
judgment  in  favor  of  plaintiff,  rendered  on  the  verdict  of  a  jury, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Isaac  N.  Mills,  for  appellant. 
William  L.  Snyder,  for  respondent. 

WILLAJRD  BARTLETT,  J.  This  action  was  brought  to  recover 
a  balance  alleged  to  be  due  to  the  plaintiff  for  excavating  3,475  cubic 
yards  of  rock  for  the  defendant.  On  the  trial  the  defendant  sought 
to  show  (1)  that  the  plaintiff  had  not  fulfilled  the  provision  of  the 
contract  which  required  him  to  break  up  the  rock  into  building 
stones  small  enough  for  two  men  to  lift  each  piece;  and  (2)  that  the 
3,475  cubic  yards  of  rock  actually  excavated  included  a  considera- 
ble quantity  taken  from  a  lower  level  than  that  specified  in  the  con- 
tract as  the  desired  depth  of  the  excavation.  The  trial  court  allowed 
the  defendant  to  put  in  his  proof  in  support  of  the  first  proposition, 
but  excluded  all  evidence  tending  to  prove  that  a  portion  of  the  ex- 
cavation was  below  the  depth  designated  in  the  contract. 'holding  that 
no  such  defense  had  been  pleaded.    In  this  ruling,  I  think  the  learned 
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judge  was  right.  The  complaint  alleged  that  "at  South  Mount  "Ver- 
non, in  the  county  of  Westchester,  in  the  state  of  New  York,  be- 
tween and  including  the  4th  day  of  April,  1891,  and  the  25th  day 
of  July,  1891,  both  inclusive,  the  plaintiff  rendered  and  performed 
certain  work,  labor,  and  services  for  the  defendant,  consisting  of 
the  blasting,  excavating,  and  removing  of  three  thousand  four  hun- 
dred and  seyenty-flve  cubic  yards  of  rock."  This  allegation  was 
not  denied.  In  the  second  subdivision  of  the  answer  the  defendant 
set  out  the  contract  substantially  in  accordance  with  its  terms  as 
proved  upon  the  trial,  and  then  proceeded  to  aver  "that  the  work, 
labor,  and  services  done  bv  the  plaintiff  for  the  defendant,  and  al- 
leged in  the  complaint,  were  done  and  performed  under  and  in  pur- 
suance of  the  said  contract,  and  not  otherwise."  Here  was  the 
clearest  sort  of  admission  and  averment  that  the  3,475  cubic  yards 
of  excavation,  for  which  the  plaintiff  was  seeking  payment,  was 
work  done  under  the  contract  between  the  parties;  and,  if  so,  it 
must  have  been  work  for  which  the  plaintiff  was  entitled  to  be 
paid.  With  such  a  statement  in  hie  pleading,  the  defendant  could 
not  properly  be  allowed  to  prove  that  a  portion  of  this  very  work 
was  done  outside  the  contract,  and  hence  should  not  be  paid  for. 
It  seems  probable  that  the  importance  of  this  defense  was  not  im- 
pressed upon  the  mind  of  the  learned  counsel  for  the  appellant  when 
he  drew  the  answer,  as  so  skillful  a  pleader  would  hardly  have  omit- 
ted to  state  it  in  a  form  which  would  admit  of  no  doubt  am  to  the 
meaning. 

The  judgment  should  be  affirmed.    All  concur. 


<lf»  .\pp.  Dlv.  !W3.) 

MUBPHT  V.  NASSAU  ELECTRIC  R.  CO. 

(Supreme  Ooart,  Appellate  Division,  Second  Department    July  7.  1807.) 

Appeal  -Review — Conplicttno  Evidence. 

Where,  In  an  action  for  injuries  by  a  collision  with  a  street  car,  the  evi- 
dence as  to  all  tUe  questions  of  fact  Is  conflicting,  the  verdict  of  the  Jury 
Witt  not  be  disturbed,  where  there  is  evidence  to  svistaln  it 

Appeal  from  trial  term. 

Action  by  James  Murphy  against  the  Nassau  Electric  Bailroad 
CJompany.  From  a  judgment  entered  on  a  verdict  for  plaintiff,  and 
from  an  order  denying  a  motion  to  set  it  aside,  defendant  appeals. 
AlBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  HATCH,  and 
BRADLEY,  JJ. 

Henry  Yonge,  for  appellant. 
John  F.  Clarke,  toe  respondent. 

GOODRICH,  P.  J.  The  plaintiff  sues  to  recover  for  damages  which 
he  suffered  by  a  collision  with  a  car  of  the  defendant  which  ran 
westward  along  Johnson  avenue.  He  was  employed  by  ihe  contractor 
for  cleaning  Johnson  avenue  and  other  streets  in  the  city  of  Brook- 
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lyn,  and  was  driving  a  cart  eastward  at  the  time  of  the  accident. 
Street  dirt  had  been  gathered  along  the  sides  of  the  avenue,  and  the 
cart  which  the  plaintiff  was  using  and  another  cart  were  being  filled 
with  this  dirt  After  loadyig  his  cart,  the  plaintiff  started  for  the 
dump,  some  distance  further  to  the  eastward.  Between  the  eajst- 
bound  track  and  the  curbstone  was  the  other  cart,  then  engaged 
in  taking  up  dirt,  which  obliged  the  plaintiff  to  drive  upon  the  east- 
bound  ti'ack,  along  which  he  proceeded  for  some  distanjce,  when  he 
was  signaled  by  the  motorman  of  a  car  behind  him  to  get  off  the 
track.  The  position  of  the  other  cart  prevented  his  going  between 
this  track  and  the  cnrb,  and  he  drove  over  upon  the  west-bound 
track,  and  proceeded  along  it  for  a  distance  variously  estimated  in 
the  neighborhood  of  100  feet,  until  the  car  had  either  reached  or 
passed  him.  Another  car  was  on  the  east-bound  track,  a  short  dis- 
tance behind  the  first-named  car,  and  had  arrived  at  or  near  the 
point  of  collision  at  the  time  of  the  accident.  While  the  plaintiff 
was  thus  driving  upon  the  west-bound  track,  a  third  car  came  around 
the  comer  of  Johnson  avenue  and  a  cross  street,  several  hundred 
feet  distant.  The  plaintiff  saw  this  car,  as  he  testifies,  half  a  block 
away, — probably  100  or  200  feet,  the  block  being  a  long  one;  and  when 
he  saw  it  he  turned  to  go  into  the  east  track,  but  the  car  was  com- 
ing so  fast  that  he  could  not  get  out  of  the  way  in  time  to  avoid  the 
collision,  his  wheel  catching  and  scraping  along  the  track.  The 
left-hand  wheel  of  the  cart  was  struck  by  the  car  and  badly  broken, 
the  cart  upset,  and  the  plaintiff  thrown  under  the  car  and  dragged 
some  25  or  30  feet,  receiving  serious  injury.  As  to  all  the  salient 
questions  of  fact,  there  is  much  conflicting  testimony.  The  plain- 
tiff has  produced  his  fellow  workmen  and  a  passenger,  and  the  de- 
fendant has  produced  conductors  or  motormen  from  the  three  cars, 
and  passengers  and  bystanders,  who  give  varying  testimony  as  to 
the  different  circumstances  of  the  collision.  The  court  submitted 
to  the  jury  these  questions  of  fact,  and  we  must  assume,  for  the 
purposes  of  this  appeal,  that  all  of  these  questions  were  decided  in 
favor  of  the  plaintiff.  The  defendant's  counsel,  however,  contends 
that,  even  upon  the  plaintiff's  version  of  the  accident,  he  was  guilty 
of  contributory  negligence,  because,  being  confronted  with  danger, 
he  turned  on  to  the  west-bound  track,  which  he  might  have  avoided 
doing,  with  only  slight  delay  and  inconvenience,  by  turning  towards 
the  curb  until  the  car  had  passed;  that  he  was  negligent  in  taking 
the  former  course,  and  that  having  gone  into  a  position  of  danger, 
and  the  necessity  for  continuing  there,  if  any,  being  removed,  it  was 
negligence  for  him  to  remain  upon  the  west-bound  track  until  it  was 
too  late  for  escape.  There  is  no  doubt  of  the  correctness  of  the  ab- 
stract view  stated,  but  the  difficulty  is  that  the  jury  have  found  the 
■facts  assumed  by  defendant's  counsel  adversely  to  his  assumption. 
The  facts  deducible  from  the  verdict  are  that  there  was  no  danger 
when  the  plaintiff  turned  into  the  west-bound  track,  that  he  did  not 
go  into  a  position  of  danger,  that  the  necessity  of  continuing  on 
the  west-bound  track  was  not  removed  when  he  attempted  to  turn 
from  the  west  to  the  east-bound  track,  and  that  the  car  was  at  such 
a  distance  from  the  cart  as  to  make  it  safe  for  the  plaintiff  to  be 
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upon  the  west  track.  Under  these  circnmBtances,  the  verdict  of  the 
jury  oaght  not  to  be  disturbed,  as  there  was  ample  evidence  to  jus- 
tify their  findings  on  all  these  questions.    All  concur. 


(19  App.  Dlv.  388.) 

McGOWN  V.  MeOOWN. 

(Supreme  Oonrt,   Appellate  Division,   Flist  Department    July  2,   1807.) 

1.  FoRBioir  Divorce— Subsequent  Marruob— Adultery. 

The  courts  of  New  York  do  not  recognize  a  divorce  procured  In  another 
state,  to  which  plaintiff  went  from  her  home.  In  New  York,  for  the  purpose 
of  <Atainlng  a  divorce;  and  where  summons  was  not  served  personally  on 
defendant  In  snch  other  state,  and  he  did  not  appear  In  the  action,  such 
divorce,  ^rhere  plaintiff  remarries,  is  not  a  defense  to  an  ^tk>n  by  defend- 
ant in  New  York  for  divorce  on  the  ground  of  adultery. 

8.  Same— Custody  of  Cbildbex. 

The  custody  of  a  child  will  be  awarded  to  the  father,  where  the  mother 
left  him  and  the  child,  and  went  to  another  state,  for  the  purpose  of  pro- 
curing the  divorce. 

Aj^al  from  special  term,  New  York  county. 

Action  by  Henry  P.  McGown,  Jr.,  against  Mary  E.  McGown,  an- 
swering the  c<Hnplaint  under  the  name  of  Mary  E.  Belt,  for  divorce. 
From  a  judgment  in  favor  of  plaintiff  (43  N.  Y.  Supp.  745),  defendant 
appeals.    A£9rmed. 

Argued  before  VAN  BHUNT,  P.  J.,  and  WIUilAMS,  PATTER- 
SON, P'BBIEN,  and  INGRAHAM,  JJ. 

L.  E.  Prendergast,  for  appellant. 
C.  Blandy,  for  respondent. 

PATTERSON,  J.  By  the  judgment  appealed  from,  an  absolnte 
divorce  was  granted  to  the  plaintiff  from  the  defendant  on  the  ground 
of  the  adultery  of  the  latter.  That  adultery  consisted  in  her  co- 
habitation with  another  man  than  the  plaintiff,  with  which  other 
man  she  entered  into  a  ceremonial  marriage  in  North  Dakota  in 
September  24,  1896,  and  with  whom  she  has  since  lived  and  co- 
habited as  his  wife  in  the  city  of  New  York.  She  claims  as  a  de- 
fense to  this  action  that  her  present  so-called  matrimonial  relations 
with  the  man  she  married  in  Dakota  are  not  adulterous,  and  that 
her  cohabitation  with  him  is  lawful  and  innocent;  and  in  support 
of  that  contention  she  asserts  that,  eight  days  prior  to  her  North  Da- 
kota marriage,  she  obtained  a  decree  of  divorce  in  that  state  from 
the  plaintiff.  That  such  a  decree  was  entered  is  proven,  but  it  is 
also  proven  that  the  plaintiff  was  never  served  with  process  in  that 
action,  and  that  he  did  not  appear  therein,  and  was  never  a  resident 
of  North  Dakota.  It  is  conceded  that  the  Dakota  decree  of  divorce 
is  within  this  state  an  absolute  nullity,  as  affecting  the  plaintiff;  but 
the  claim  is  that  defendant  was  lawfully  divorced  in  North  Dakota, 
waa  at  liberty  to  marry  there,  and  that,  her  contract  of  marriage 
made  there  being  valid  by  the  law  of  that  state,  she  is  not  guilty 
of  adultery  in  maintaining  her  existing  matrimonial  relations  with 
the  person  she  married  there.    It  is  unnecessary  to  discuss  the  ques- 
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tion  of  the  validity  of  the  defendant'e  second  marriage,  as  between 
the  parties  to  it,  and  under  the  law  of  ^North  Dakota.  Under  the 
law  of  this  state,  the  marriage  between  the  plaintiff  and  the  defend- 
ant was  not  dissolved  bj  the  decree  of  the  Dakota  court.  The  de- 
fendant still  remained  the  wife  of  the  plaintiff,  and.  while  so  re- 
maining she  cohabited  with  another  man,  and  lived  with  him  mat- 
rimonially. The  intercourse  which  results  from  such  a  relation  with 
a  man  other  than  the  plaintiff  constitutes  adultery.  The  status  of 
the  defendant  in  the  courts  of  this  state,  as  to  the  plaintiff,  is  to  be 
fixed  and  defined  by  the  law  of  this  state,  and  not  by  that  of  the 
state  of  North  Dakota.  The  plaintiff  was  entitled  to  sue  here  for 
a  divorce.  Bell  v.  Bell,  4  App.  Div,  529,  40  N.  Y,  Supp.  443,  and 
eases  there  cited.  And  his  action  must  necessarily  proceed  upon  the 
basis  that  his  'marriage  with  the  defendant  was  in  this  state,  still  in- 
tact and  undissolved.  He  was  her  husband,  she  his  wife,  and  while 
that  relation  existed  she  had  sexual  relations  with  another  man. 
What  contract  she  voluntarily  made  with  that  other  man  is  of  no 
consequence  as  affecting  this  plaintiff.  It  is  her  act  that  constitutes 
the  offense,  and,  no  matter  under  what  claimed  sanction  she  may 
liave  performed  it,  she  cannot  excuse  it  as  to  him,  or  keep  him  bound 
to  that  marriage,  by  claiming  immunity  through  a  decree  of  a  for- 
eign tribunal  in  no  wise  binding  upon  him  in  this  jurisdiction,  and 
which  cannot  here  take  away  or  impair  his  right  in  any  respect. 

The  only  subject  remaining  is  that  provision  of  the  decree  which 
awards  the  custody  of  the  child  to  the  father.  He  was  entitled  to  it, 
and  should  have  it.  On  this  record,  the  mother  is  an  unfit  person 
to  bring  up  the  child;  she  having,  as  adjudged,  been  guilty  of  adultery. 
It  is  needless  to  narrate  the  circumstances  of  deceit  under  which  she 
left  her  husband,  ostensibly  to  make  a  visit  to  friends  in  Minnesota, 
but  really,  as  the  event  shows,  to  gain  a  90-dayB  residence  in  Da- 
kota, to  qualify  herself  to  procure  an  absolute  divorce,  which  was 
followed  by  her  remarriage  8  days  after  that  decree  was  obtain- 
ed. She  left  her  child  behind  her,  with  its  father.  He  was  thought 
to  be  a  proper  custodian  of  that  child  while  she  was  in  the  far  West, 
seeking  a  divorce  from  the  father  of  her  child,  and  a  technical  jus- 
tification for  repudiating  him  and  marrying  another  man.  The  court 
below  was  right  in  leaving  the  child  just  where  the  mother  left  it 
when  she  deserted  it,  and  where  it  should  remain  until  the  further 
order  of  the  court,  as  the  decree  provides. 

The  judgment  is  afBimed,  with  costs.    All  concur. 


(20  Misc.  Rep.  438.) 

DAMUTH  T.    USB   et  al 

(Snpreme  Oonrt,  Trial  Term,  Lewis  Gonnty.   May,  1897.) 

WlM*— COKSTRUCTION. 

Testator  devised  to  two  daughters  a  farm,  wlfli  a  provision  that  they 
should  pay  to  a  third  daughter  $3,000,  Id  $600  yearly  payments,  and,  la 
default  of  Buch  payments,  devised  said  third  daughter  60  acres  of  the 
farm.   Held,  that  whae  the  daughten  to  whom  the  fans  was  devised,  be- 
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fore  the  first  Installment  to  their  sister  became  dae,  notified  her  that  they 
conld  not  pay  it,  and  that  she  rould  take  the  60  acres,  as  provided  in  said 
clause,  they  were  not  also  chargeable  with  the  13,000. 

Action  by  Ida  E.  Damath  against  Jennie  M.  Lee  and  Jessamine 
Lee.    Ck>mplaint  dismissed. 

Thomas  F.  Kearns,  for  plaintiff. 
Charles  S.  Mereuess,  for  defendants. 

HI8CXX!K,  J.  Lafayette  Lee  had  a  wife  and  three  daughters,  two 
of  them,  the  defendants,  by  said  wife,  and  one  of  them,  the  plaintiff, 
by  a  fonner  wife.  On  or  about  February  14,  1896,  he  died,  leaving 
the  real  estate  hereinafter  mentioned,  and  also  a  last  will  and  tes- 
tament, which  was  thereafter  admitted  to  probate,  and  the  sixth 
clause  of  which  read  as  follows: 

"I  give,  devise,  and  bequeath  to  my  daughters  Jennie  M.  Lee  and  JessamUie' 
Lee  my  homestead  farm,  on  which  I  now  live,  situate  In  the  town  of  Martins- 
burgh,  Lewis  county,  N.  Y.,  consisting  of  about  two  hundred  and  flXty-four 
acres  of  land,  to  be  equally  divided  between  rliem,  share  and  share  alike; 
and  I  direct  that  said  Jennie  M.  Lee  and  Jessamine  Lee  shall  pay  to  Ida  E. 
Damuth  three  thousand  dollars,  to  be  paid  in  five  hundred  dollar  yearly  pay- 
ments, the  first  payment  to  be  made  one  year  from  the  time  of  my  death;  and. 
In  default  of  such  juiyments  or  any  of  them,  I  give  and  devise  to  said  Ida  £!. 
Damuth  sixty  acres  of  said  homestead  farm  on  the  north  side  of  said  farm, 
and  next  to  Martin  Sheldon's  farm,  and  to  be  wide  enough  to  contain  sixty 
acrea  of  land  to  run  the  whole  length  of  said  farm,  to  have  and  to  hold  the 
same  during  her  natural  life,  and  after  her  death  I  give,  devise,  and  beqaeatb 
to  the  children  all  the  real  and  personal  properly  that  said  Ida  E.  Damuth 
receives  from  my  estate,  to  be  equally  divided  between  them,  siiare  and  share 
alike." 

Before  the  date  when  the  first  installment  of  said  (3,000  became 
due,  defendants  in  substance  notified  plaintiff  that  they  could  not 
pay 'said  sum,  and  that  she  could  take  the  60  acres  of  land,  as  pro- 
vided in  said  clause.  Defendants,  with  their  mother,  entered  into  the 
occupation  and  possession  of  the  farm  mentioned  in  said  clause,  ex- 
cept said  60  acres,  of  which  they  did  not  take  possession. 

It  is  claimed  by  plaintiff  that,  by  this  devise  and  by  defendants' 
acceptance  of  said  portion  of  said  farm,  they  became  personally  and 
irrevocably  charged  with  the  payment  of  said  sum  of  f3,000,  and 
that  in  addition  thereto,  if  they  made  default  in  the  payment  of  any 
installment,  they  were  to  lose  said  60  acres  of  laud,  by  its  passage 
under  the  terms  of  said  will  to  plaintiff  and  her  children.  There  is 
no  dispute  between  the  parties  about  the  general  doctrine  of  charging 
the  payment  of  a  legacy  upon  the  real  estate  devised,  or  upon  the 
devisee  thereof  personally,  or,  as  I  understand  it,  that  this  clause 
and  the  acceptance  by  said  defendants  of  said  devise,  in  whole  or 
in  part,  woyld  accomplish  such  result,  except  for  the  latter  part  of 
the  clause,  providing  certain  results  in  case  defendants  made  de- 
fault in  the  jrayment  of  the  legacy.  It  is  urged  by  defendants  that 
the  fair  construction  and  meaning  of  this  whole  clause,  taken  to- 
gether, is  that,  if  defendants  retained  the  whole  farm,  then  they 
were  to  pay  plaintiff  the  sum  mentioned,  as  a  fair  equivalent  of 
what  otherwise  might  be  her  natural  interest  in  the  land,  but  that, 
on  ^e  other  band,  they  were  not  to  be  personally  charged  with  s^ch 
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payment,  the  remedy  and  compensation  to  plaintiff  for  their  failure 
to  make  it  being  furnished  in  the  then  transfer  of  nearly  a  quarter 
of  the  real  estate  to  her,  in  lieu  of  the  money.  I  believe  that  this 
is  the  reasonable  interpretation  of  the  clause.  Ordinarily,  where  a 
legacy  is  charged  upon  a  derisee  personally,  the  very  act  which 
makes  him  so  chargeable  likewise  vesta  in  him  the  title  to  the  real 
estate,  and  the  result  of  his  default  to  pay  is  a  liability  to  proceed- 
ings t6  enforce  such  payment.  He  is  not  by  such  default  devested 
of  his  title  to  the  real  estate.  The  same  act  which  makes  him  lia- 
ble to  an  action  for  the  legacy  does  not  at  the  same  time  derive 
him  of  the  estate  which  furnishes  the  compensation  and  consid- 
eration for  his  liability.  The  only  theory  upon  which  plaintiff  seeks 
to  sustain  her  theory  of  this  case  is  that  the  last  provision  of  the 
clause  in  question,  providing  for  a  transfer  of  the  title  of  the  60 
acres  from  defendants  to  plaintiff  in  case  the  former  did  not  pay  the 
legacy,  was  intended  to  provide  a  penalty  for  the  failure  to  pay; 
that  is,  if  defendants  paid  five  of  the  six  installments  provided,  and 
should  be  unable  to  pay  the  latter,  they  were  to  be  punished  for 
such  failure  by  losing  the  entire  60  acres.  This  construction  and 
interpretation,  as  stated,  does  not  seem  to  me  so  reasonable  as  that 
urged  by  defendants.  The  spirit  of  the  law  is  against  penalties  and 
forfeitures,  and  there  must  be  found  a  very  clear  intention  to  exact 
and  impose  them,  which  I  do  not  think  is  exin^saed  by  the  clause 
in  question. 

Evidence  has  been  given  with  reference  to  some  of  the  surroun'i 
ings  of  the  parties,  with  reference  to  the  value  of  the  real  osfate, 
etc.,  but  none  which,  in  my  judgment,  is  sufficient  to  overthrow  the 
views  above  expressed.  It  is  urged  by  plaintiff  that  the  provision 
of  the  clause  which  says  that  "all  the  real  and  personal  property" 
that  said  plaintiff  might  receive  from  the  testator  should  be  equally 
divided  between  her  children  sustains  her  view  of  this  case,  that 
she  was  not  only  to  hold  the  defendants  liable  personally  for  the 
payment  of  the  f3,000,  but  also  in  a  certain  contingency  to  receive 
the  real  estate.  The  words  in  question,  however,  if  as  important 
as  claimed  by  plaintiff,  do  not  require  her  construction.  They  would 
be  as  well  satisfied  by  the  happening  of  a  contingency  that  defend- 
ants, having  paid  plaintiff  one  or  two  installments,  might  be  unable  to 
pay  the  remainder,  and  keep  the  real  estate,  in  which  case  the  plaintiff 
would  have  received  from  the  testator's  estate  both  personal  laid 
real  estate.  The  complaint  is  therefore  dismissed,  with  costs,  and 
findings  may  be  prepared  in  accordance  therewith. 

Ck)mplaint  dismissed,  with  costs. 


(19  App.  Dlv.  552.) 

WBMPLB    V.    HAUENSTEIN    et    aL 

(Supreme  Court,  Appellate  Division,  Ttiird  Department.    July  6,  1887.) 

1  EsTOPPBi.— Elkction  of  Remedtes. 

Defendant  promised,  In  writing,  to  pay.  on  his  father's  deatb,  $2,600  to 
plaintiff,  and  further  agreed  to  pay  such  amount  out  of  any  property  that 
might  come  to  him  from  the  estate  of  his  father,  provided  the  debt  should 
tlien  remain  unpaid.   On  the  father's  death,  plaintiff  sued  for  and  recor- 
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ered  a  money  Jadgment  on  said  tnstrament,  and  Issued  an  execution,  which 
was  levied  on  personalty  bequeathed  to  defendant  by  the  father,  realizing. 
however,  >only  a  nominal  sum,  and  demanded  (rf  the  executor  that  he  pay 
over,  to  be  applied  on  the  execution,  all  property  In  hla  ttanda  belonging  to 
defendant  as  beneficiary  under  the  will,  which  demand  was  refused,  and 
In  surropite's  court  claimed  the  right  to  receive  said  property  on  the  judg- 
ment. Ueia,  that  plaintiff  was  not  thereby  precluded,  on  the  ground  of 
estoppel  or  of  election  of  remedies,  from  asserting,  in  a  subsequent  action, 
that  he  had  an  equitable  lien  on  the  fund  payable  to  defendant  under  tba 
will,  or  that  the  Instrument  constituted  an  equitable  assignment  thereof. 
2.  Equitable  Assionxentb  and  Libns. 

▲n  agreement  to  pay  a  debt  out  of  a  designated  fund  does  not  give  an 
equitable  lien  on  the  fund,  or  operate  as  an  equitable  assignment  thereof. 

S.    R£FORMATI01t  OF   InSTRDMENTS— MISTAKE   OP  LaW. 

Where  it  la  not  alleged  that  the  instrument  Is  not  In  the  form  that  both 
parties  Intended  it  should  take,  or  that  there  was  fraud  In  the  transaction, 
t)te  Inxhnmient  will  not  be  reformed  at  the  Instance  of  one  of  the  parties 
because,  by  their  mistake  of  law,  it  did  not  effectuate  tbdr  Intention. 

4.  OrDBRD   FOIt    .MONKY — TRUSTS. 

Defendant  promised  to  pay  on  his  father's  death  a  sum  of  money  to  plaln- 
tUT.  atiA  further  agreed  to  pay  the  amount  out  of  any  property  that  mlglit 
come  to  blm  from  the  estate  of  his  father.  BeM  not  to  create  a  trust  In 
favor  of  plahititf  In  the  property  subsequently  bequeathed  to  defendant. 

5.  Parol  Agreements — Merger  in  Writing. 

Defendant  applied  to  plaintiff  for  advances,  agreehig  to  assign  his  hiterest  , 
In  his  father's  estate  to  an  amount  equal  to  the  moneys  advanced.  After- 
ward«  a  writing  wa.«  executed  whereby  defendant  promised  to  pay  plaintiff 
the  amonat  of  the  advances  on  the  father's  death,  and  agreed  to  pay  said 
amoimt  out  of  any  property  that  might  come  to  him  from  the  father's  estate^ 
and  the  advances  were  made  under  such  Instrument  Beld,  that  the  parol 
-  agreement  to  assign  was  merged  in  the  writing,  and  hence  could  not  be 
prored  In  an  action  on  the  latter. 

Appeal  from  special  term,  Albany  county. 

Action  by  John  Wemple  against  John  J.  Hauenstein  and  Andrew 
Vanderzee,  executor  of  the  last  will  of  John  Hauenstein,  deceased,  and 
others,  to  establish  a  right  to  a  fund  payable  to  defendant  Hauen- 
stein under  the  will  of  deceased.  From  an  order  fniranting  a  mo- 
tion to  vacate  a  preliminary  injunction  order  restraining  defendant 
Vanderzee,  as  executor,  from  paying  out  the  moneys  bequeathed  to 
defendant  Hauenstein  in  said  will,  plaintiff  appeals.    Affirmed. 

The  instruments,  construction  of  which  is  sought  in  the  complaint, 
are  as  follows: 

"Albany,  Oct.  16.  18T8. 
"For  value  received,  I  hereby  promise  to  pay  to  John  Wemple  twenty-five 
hundred  dollars,  with  Interest,  payable  at  the  death  of  my  father,  John  Hauen- 
stein; and  I  further  agree  with  llie  said  John  Wenlple  to  pay  the  amount  due 
on  said  note  out  of  any  money  or  property  that  may  come  to  me  from  the 
estate  of  my  father,  the  said  .John  Hauenstein,  provided  this  note,  or  any  part 
of  the  same,  remains  unpaid  at  that  time:  and  this  note  is  executed  by  me. 
•nnd  dellverefl  to  said  Wemple,  and  accepted  by  said  Wemple,  upon  the  an- 
nexed conditions,  which  are  made  a  part  of  tills  note. 

"[Signed]  John  3.  Hanenatein." 

"Tl»«  conditions  referred  to  in  Hie  foregoing  note  are  as  follows:  That  the 
Raid  Wemple  accept  said  note  in  full  satisfaction  and  payment  to  said  Wemple 
of  any  and  all  debts  owing  by  said  Hauenstein  to  said  Wemple,  and  of  any 
and  all  promissory  notes  heretofore  executed  for  the  accommodation  of  said 
Ilanensteln.  and  wliich  promissory  notes  were  duly  indorsed  and  negotiated  by 
sahl  Hauenstein:  and.  in  consideration  of  the  execution  and  delivery  of  the 
foregoing  note  by  said  Hanenstdn  to  said  Wemple,  the  said  Wemple  agrees  to 
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and  with  said  Hauenstein  to  pay  said  notes  executed  by  said  Wemple,  as  tlore- 
Bald,  and  Indorsed  by  said  Hauenstein,  as  aforesaid,  at  the  maturity  of  the 
same,  and  to  save  the  said  Hauenstein  harmless  of  and  from  all  damages  and 
costs  which  may  arise  by  reason  of  said  promissory  notes. 

"[Signed]  John  Wemple. 

"John  J.  Hauenstein. 
"Witness:    Scott  M.  D.  Goodwin." 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEBMOK;,  PUT- 
NAM, and  MEBWIN,  JJ. 

Van  Alstyne  &  Hevenor  (E.  Countryman,  of  counsel),  for  appellant 
Burlingame  &  Le  Boeuf  and  Peter  A.  Delaney,  for  respondents. 

MEBWm,  J.  In  March,  1894,  John  Hauenstein  died,  leaving  a 
will,  in  and  by  which  he  devised  or  bequeathed  to  his  aon,  the  de- 
fendant John  J.  Hauenstein,  certain  property  or  moneys;  and  Ihe 
defendant  Vanderzee,  as  executor  of  the  will,  now  has  in  his  hands 
a  fund  which,  by  the  terms  of  the  will,  is  payable  to  said  John  J. 
The  plaintiff  claims  that  by  virtue  of  certain  transactions  between 
him  and  John  J.,  in  October,  1878,  he  has  an  equitable  charge  or 
lien  upon  the  fund  for  the  payment  of  certain  moneys  then  advanced 
by  him  to  or  for  the  said  John  J.  This  claim  of  the  plaintiff  is  con- 
troverted by  one  or  more  of  the  defendants  who  have  claims  upon  the 
fund,  under  transactions  with  John  J.  since  the  death  of  his  father. 
This  action  is  brought  to  establish  the  right  of  plaintiff  to  the  fund, 
in  preference  to  the  other  claimants,  upon  the  theory  that  he  has  an 
equitable  assignment  thereof  or  lien  thereon. 

Two  instruments  were  executed  by  John  J.  Hauenstein,  bearing 
date  October  10,  1878,  and  they  are  set  out  in  full  in  the  complaint. 
After  the  death  of  the  father,  and  on  May  31,  1894,  the  plaintiff 
commenced  in  the  supreme  court  an  action  against  John  J.  In  the 
complaint  in  that  action  the  execution  and  delivery  of  these  two 
papers  are  alleged,  and  they  are  set  out  in  full.  It  is  also  iilleged 
that,  subsequent  to  their  date,  the  plaintiff  paid  and  took  up  all  the 
notes  referred  to  in  the  conditions  in  the  papers,  and  that  the  moneys 
paid  by  him  for  the  same,  together  with  the  moneys  for  which  the 
defendant  John  J.  was  indebted  to  him  on  the  16th  October,  1878, 
amounted  to  more  than  $2,500,  no  part  of  which  had  been  paid,  ex- 
cept the  sum  of  |1,  paid  October  15,  1894.  It  was  also  alleged  that 
the  father,  at  his  death,  in  March,  1894,  left  a  will,  devising  and 
bequeathing  to  John  J.  a  legacy  and  property  of  an  amount  sufficient 
to  pay  the  note.  Judgment  was  demanded  for  the  sum  of  $2,500, 
with  interest  from  October  16,  1878,  less  $1.  The  defendant  put  in 
an  answer,  denying  that  plaintiff  had  taken  up  the  notes  referred  to 
in  the  conditions,  or  that  the  defendant  was  indebted  to  plaintiff 
in  the  sum  of  $2,500.  The  defendant  also  set  up  the  six  year  stat- 
nte  d  limitations.  The  case  went  to  trial,  and  the  plaintiff  re- 
covered the  sum  of  $5,242.95,  besides  costs.  An  execution  was  issued 
on  the  judgment,  and  under  it  the  plaintiff  levied  upon  and  sold  cer- 
lain  furniture  speciflcally  bequeathed  to  John  J,  in  the  will  of  his 
father,  realiz-ing,  however,  only  a  nominal  sum.  The  sheriff  also,  I 
at  the  request  of  the  plaintiff's  attorneys  in  the  judgment,  demanded  i 
of  the  executor  that  he  pay  over  to  him,  to  be  apfdied  u]n>ii  tlie  ex- 
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ecution,  all  monejs  and  property  in  his  hands  belonging  to  John  J., 
as  legatee  or  devisee  under  the  will.  The  executor  refused.  It,  also 
appears  that  the  plaintiff  claimed  in  the  surrogate's  court  the  right 
to  receive  upon  the  judgment  the  mone.vs  in  the  hands  of  the  ex- 
ecutor, the  proceeds  of  property  willed  to  J<An  J. 

It  is  argued  on  the  part  of  the  defendants  that  the  plaintiff,  by 
bringing  suit  against  John  J.,  and  recovering  judgment,  and  taking 
the  proceedings  which  he  did  under  the  judgment,  is  now  estopped 
from  claiming  that  he  has  any  equitable  assignment  or  lien  by  virtue 
of  the  instruments  of  October  16.  1878;  that  he  has  treated  the  ob- 
ligation as  personal  against  John  J.,  and  the  property  as  vesting  in 
John  J.,  and  therefore  cannot  now  claim  a  lien.  The  doctrine  of 
election  of  remedies  is  sought  to  be  applied.  The  suit  upon  the  ab- 
solute promise  of  Jphn  J.  to  pay  the  amount  was  not  inconsistept 
with  any  remedy  the  plaintiff  might  have  upon  the  "further"  agi-ee- 
ment  stated  in  the  paper.  The  latter  was  not  involved  in  the  action, 
and  no  relief  sought  thereon.  A  money  judgment  was  only  asked 
.'or  or  obtained,  and  it  only  operated  to  fix  the  amount  of  the  debt 
for  which  he  might  enforce  any  security  he  might  have.  The  agree- 
ment of  the  debtor  to  pay  out  of  his  interest  in  his  father's  estate 
was  only  a  security  for  the  debt,  as  it  was  contemplated  that  the 
debt  might  be  paid  before  the  death  of  the  father.  The  fact  that, 
in  trying  to  enforce  the  judgment,  the  plaintiff  may  have  claimed 
to  reach  the  fund  or  the  property  of  the  debtor,  should  not,  at  least 
at  this  stage  of  the  case,  interfere  with  any  assertion  by  the  plain- 
tiff of  an  equitable  lien  or  assignment.  It  is  not  apparent  that  the ' 
defendants  have  been  injured  by  such  claim,  and  the  plaintiff,  if 
he  has  a  lien,  was  seeking  only  to  obtain  what  he  was  entitled  to 
have.  The  doctrine  of  estoppel  or  of  election  of  remedies  should  not 
be  applied. 

The  main  question  in  the  case  is  whether,  upon  the  facts  alleged 
in  the  complaint,  the  plaintiff  has  an  equitable  assignment  or  lien. 
At  the  special  term  the  rule  was  applied,  which  is  to  be  regarded  as 
I  he  settled  law  of  this  state  (M'illiams  v.  Ingersoll,  89  N.  Y.  518; 
Thonaas  v.  Bnilway  Co.,  139  N.  Y.  163,  34  N.  E.  877),  that  an  agree- 
ment, either  by  parol  or  in  writing,  to  pay  a  debt  out  of  a  designated 
fund,  does  not  give  an  equitable  lien  upon  the  fund,  or  operate  as  an 
equitable  assignment  thereof.  Taking  the  instrument  alone,  I  see 
no  way  of  avoiding  the  application  of  this  rule.  The  plaintiff,  how- 
ever, claims  that  the  intention  of  the  parties  was  that  the  plaintiff 
aboQld  have  an  assignment  or  lien,  and  that,  if  the  instrument  as 
executed  does  not  give  this,  reformation  should  be  had  in  this  ac- 
tion. The  complaint  was  drawn  evidently  upon  the  theory  that 
reformation  was  not  needed  or  desired.  It  was  not  prayed  for.  The 
r^ef  asked  was  that  the  papers  should  be  adjudged  to  be  an  assign- 
meflt.  It  was  alleged  that,  when  John  J.  applied  to  the  plaintiff 
for  jiecuniary  assistance,  he  "represented  that,  at  the  death  of  his 
said  father,  he  [the  said  defendant  John  J.  Hauenstein]  would  be- 
come possessed  of  one-half  of  his  father's  estate,  and,  if  the  plain- 
tiff would  assist  him  as  requested,  he  would  assign  to  plaintiff  his 
iuterest  in  said  estate,  to  an  extent  to  be  equal  to  pay  the  moneys 
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80  advanced  by  plaintiff,  or  to  procure  wtiich  plaintiff  tbould  assist 
him,  and  become  responsible,  with  interest  thereon ;  the  same  not  to 
be  due  or  payable  until  the  death  of  said  John  Hauenstein.  This 
plaintiff  consented  so  to  do  in  consideration  of  said  assiKoment  for 
the  purpose  above  mentioned,  and,  as  security  to  plaintiff  for  the 
repayment  to  him  of  such  moneys  advanced  or  procui-ed,  the  said 
John  J.  Hauenstein  made,  executed,  and  deliv^ed  to  plaintiff,  at 
the  time  they  bear  date,  the  two  papws  of  which  the  following 
are  copies"  The  papers  are  then  set  out  in  full,  and  it  is  then  al- 
leged that  the  plaintiff  was  "ignorant  of  law  and  forms  of  legal 
papers;  that,  at  the  time  said  pa^jers  were  executed  and  delivered, 
he  understood  and  believed,  and  still  understands  and  believes,  and 
is  advised  by  his  said  counsel,  that  said  two  papers  are  to  be  con- 
strued together  as  one,  and  constitute  an  assignment  to  plaintiff  of 
the  estate,  thereafter  to  be,  and  which  has  been,  inherited  by  said 
John  J.  Hauenstein  by  devise  in  his  father's  will,  to  the  amount  and 
interest  thereon  of  moneys  advanced  and  procured  to  be  advanced 
by  plaintiff;  that  each  and  every  said  money  advanced  by  plaintiff 
as  above  was  in  pursuance  of  the  agreement  and  promise  of  said 
Jolin  J.  Hauenstein,  as  contained  in  said  paper,  and  under  said  un- 
derstanding and  belief,  and  not  otherwise." 

It  is  not  alleged  tliat  there  was  any  mistake  in  the  drawing  of  the 

papers,  or  that  they  were  not  in  the  form  that  both  parties  intended 

they  should  be,  or  that  there  was  any  fraud  in  the  matter.    The  law 

as  laid  down  in  Pitcher  v.  Hennessey,  48  N.  Y.  413,  424,  seems  to 

.  be  applicable.     It  is  there  said : 

"Sometimea  it  hnppons  tbat  parties  agree,  as  In  tiie  case  above  cited  from 
Peters,  to  carry  out  their  agreemeut  by  an  inxtruiuent  which,  by  their  mlxtake 
of  the  law.  will  not  effectuate  their  intention.  In  such  a  case  equity  will  not 
reform  the  institiment.  or  substitute  another  Instniment  which  will.  In  liiw, 
Kive  effect  to  their  Intention,  becauiie  they  adopted  and  agreed  upon  the  par- 
ticular htvtnunent:  and  equity  will  not  compel  them  to  execute  an  agreement 
wlilcli  they  never  agreed  to  execute,  and  tJiua  make  an  agreement  for  tlteu." 

See,  also,  1  Story,  Eq.  Jur.  §  113. 

The  plaintiff  is  not,  I  think,  under  the  allegations  of  his  complaint, 
in  a  position  to  claim  reformation. 

It  is  further  claimed  that  the  written  instruments  are  suiBcient  to 
create  a  trust  in  the  property  for  the  benefit  of  plaintiff.  The  case 
of  Ilirsh  V.  Auer,  146  N.  Y.  13,  40  N.  E.  397,  is  cited  as  furnishing  an 
analogous  rule.  There  the  father  of  plaintiffs,  at  his  death,  held  a 
policy  of  insurance  on  his  life,  iwyable  and  which  was  paid  to  his 
sister.  There  was  a  parol  agreemeut  between  the  father  and  his 
sister  that  the  latter,  on  receiving  the  money,  would  pjjy'a  certain 
portion  thereof  to  the  plaintiffs.  It  was  held  that  the  sister  receiv- 
ed the  money  impressed  with  a  trust  in  favor  of  the  plaintiffs,  which 
they  could  enforce.  Here  the  case  is  different.  It  is  that  of  a  party 
agreeing  to  pay  a  debt  out  of  a  certain  fund  or  property  of  his  own 
when  he  gets  it.  If,  in  such  case,  there  is  no  equitable  lien  or  assign- 
ment, there  is  no  trust. 

There  is  another  phase  that  may  be  considered.  It  is  alleged  that 
John  J.  Hauenstein,  when  he  applied  to  the  plaintiff  for  advances. 
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agreed  to  assign  to  the  plaintiff  his  interest  in  his  father's  estate  to 
an  amount  equal  to  the  moneys  advanced.  This  agreement  has  never 
been  performed,  and  the  question  is  whether  the  plaintiff,  under  his 
complaint,  is  in  a  position  to  compel  specific  performance,  and  in  that 
way  work  out  an  equitable  lien.  In  Williams  v.  Ingersoll,  89  N.  Y. 
519,  it  is  said :  "If  a  contract  to  assign  be  good  in  itself,  and  not  in- 
consistent with  public  policy,  it  will  take  effect  as  an  equitable  as- 
signment." Such  a  contract,  though  by  parol,  as  the  one  in  the  pres- 
ent case  evidently  was,  may  be  effectual.  Id.  521;  Eisley  v.  Ifank, 
83  N.  Y.  318.  It  is  a  maxim  in  equity  that  equity  looks  upon  tliat  as 
done  which  ought  to  have  been  done.  1  Story,  Eq.  Jur.  §  64g.  If 
the  plaintiff  had  rested  upon  this  agreement  to  assign,  and  made  his 
advances  in  reliance  upon  it,  it  may  be  he  would  have  been  in  a  posi- 
tion to  obtain  relief.  Instead  of  that  being  the  case,  the  parties  went 
on,  and  entered  into  a  written  agreement,  complete  in  itself,  and  some- 
what inconsistent  with  the  prior  agreement  to  assign.  Under  this 
written  agreement,  the  advances  were  made.  At  least,  it  is  so  al- 
leged, and  the  addition  of  the  statement  that  the  paper  or  papers 
amounted  to  an  assignment  does  not  affect  the  present  question.  He 
relied  on  the  written  instrument,  and  it  evidently  expressed,  or  was 
designed  to  express,  the  final  arrangement.  That  being  so,  all  prior 
negotiations  would  be  deemed  to  be  merged,  and  it  would  not  be 
competent  to  show  bv  parol  anv  different  prior  arrangement  (Thomas 
V.  Scutt,  127  N.  Y.  133, 140,  27  N.  E.  901;  Eighmie  v.  Taylor,  98  N.  Y. 
288),  unless  for  the  purpose  of  reformation.  So  that,  as  the  case 
stands,  I  see  no  way  for  the  plaintiff  now  to  take  advantage  of  the 
agreement  to  assign  made  prior  to  the  written  instrument.  If  the 
complaint  contained  allegations  sufBcient  for  reformation,  other 
questions  might  arise  that  need  not  be  considered  here.  It  follows 
that  the  order  should  be  affinned. 
Order  affirmed,  with  flO  costs  and  disbursements.     All  concur. 


(lU  App.  Dlv.  561.)  In  re  DE  CAMP. 

WEEKS  et  al.  v.  DB  CAMP. 
(Snpreme  Court,  Appellate  Division,  Third  Department    June  6,  1807.) 

1.  HionwAYs— Latino  Out — Description  in  Order. 

There  Is  not  a  sufficient  description  of  a  highway  in  an  order  of  coniinls- 
sioners  In  an  adverse  proceeding  for  the  laying  out  thereof,  it.lieing.  "A 
highway  ♦  *  •  commencing  about  25  rods  east  of  H.'s  residence,  at 
or  near  the  foot  of  tUe  hill,  which  proposed  highway  will  pass  through  tlie 
lands  owned  and  occupied  by  M.,"  etc.;  Iaws  1800,  c.  5C8,  §  81,  providing 
that  the  commissioners  shall  cause  a  survey  thereof  to  be  made,  and  In- 
corporate It  in  the  order. 

2.  Same— Fii.iKO  Sdrvet. 

The  filing  in  the  proceeding  of  a  survey  of  highway  does  not  avail,  the 
description  In  the  order  not  bchig  referred  to  therein. 

Appeal  from  l^nnpkins  county  court. 

Ai^lication  by  Daniel  De  Camp  to  lay  out  a  highway.    An  order 
of  the  supreme  court  (29  N.  Y.  Supp.  99)  dismissing  an  appeal  by  Ed- 
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win  Bu  Weeks  and  otbera  from  an  order  of  the  county  court  was  se- 
veraed  by  the  court  of  appeals  (45  N.  E.  1039),  and  the  case  remanded 
to  the  appellate  division.    Order  of  countv  court  reversed. 

Argued  before  PAKKEB,  P.  J.,  and  LANDOJf,  HEKKICK,  MEK- 
WDs,  and  PUTNAM,  JJ. 

William  W.  Hare,  for  aj^ellantSL 
Hull  Greenfield,  for  respondent. 

PUTNAM,  J.  A  sufficient  statement  of  the  facts  in  this  case  is 
contained  in  a  report  thereof  in  the  court  of  appeals.  151  N.  Y. 
557,  45  N.  E.  1039,  It  was  remitted  to  us  to  pass  on  two  questions: 
The  first  is,  was  there  any  sufficient  description,  by  reference  or  oth- 
erwise, in  the  order  of  the  commissioners,  of  the  highway  proposed 
to  be  laid  out?  The  second  question  is,  was  it  competent  for  the 
county  court,  after  having  reached  the  conclupion  that  the  damages 
awarded  by  the  commissioners  to  the  appellants  Miller  were  inade- 
quate, to  determine  the  amount  by  which  they  should  be  increased, 
or  were  the  landowners  entitled  to  have  the  case  sent  back  for  a 
reassessment  of  damages  by  commissioners  appointed  as  provided  by 
the  constitution? 

In  our  consideration  of  the  questions  thus  submitted  to  us,  it  is 
proper  to  bear  in  mind  the  well-settled  principle  that  a  statute  au- 
thorizing the  taking  of  private  pw^rty  without  the  owner's  con- 
sent must  be  strictly  construed.  In  re  Water  Com'rs  of  Amsterdam, 
96  N.  Y.  351.  In  the  case  cited,  although  the  proceeding  therein 
was  under  a  different  statute  from  the  one  we  are  called  upon  to 
consider,  it  was  said: 

"It  has  been  uniformly  held  that.  In  proceedings  of  this  character,  extreme 
aeciinicy  Is  essential  for  the  protection  of  the  rights  of  all  parties.  Tlierp  must 
be  no  uncertainty  In  the  description  of  the  properly  to  be  taken,  nor  hi  the 
degree  of  Uiterest  to  be  acquired." 

The  description  of  the  proposed  highway  in  this  case  contained  in 
the  order  of  the  commissioners  was  as  follows: 

"A  highway  In  the  town  of  Lansing,  In  said  county,  commencing  about  twenty- 
five  rods  east  of'  Henry  Houser's  residence,  at  or  near  the  foot  of  the  hill, 
which  proposed  highway  will  pass  through  the  lands  owned  and  occupied  by 
John  H.  Miller,  Jane  Miller,  Dennis  Kelly,  William  Patterson,  Stephen  Malone, 
Perry  Ross,  and  Edwin  Weel^s,  who  do  not  consent  to  the  laying  out  of  Oie 
highway,  and  to  assess  the  dam9ges  to  be  caused  thereby."  . 

It  will  be  seen  that  the  description  of  the  proposed  highway  in  the 
order  of  the  commissioners  substantially  follows  that  contained  in 
the  application  of  the  respondent,  and  in  the  notices  served  in  the 
proceeding.  In  proceedings  for  laying  out  a  highway,  it  is  apparent 
that  the  application  should  be  accompanied  by  a  survey,  or  some 
proper  description,  showing  distinctly  the  line  of  the  proposed  road, 
so  that  persons  through  whose  lands  it  is  to  be  laid  out,  and  others 
interested,  can  determine  its  route.  And  in  the  order  of  the  com- 
missioners, as  said  in  Be  Water  Oom'rs  of  Amsterdam,  supra,  "there 
should  be  no  uncertainty  in  the  description  of  the  property  to  be 
taken."  The  description  should  be  such  that  from  it  alone,  without 
resort  to  other  papers,  the  road  could  be  laid  out.    From  an  examina- 
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tion  of  the  above  description  of  the  proposed  highway,  it  is  apparent 
that  it  is  fatally  defective.  It  commenced  "al^ut  twenty-flve  rods 
east  of  Henry  Honser's  residence."  Abont  25  rods  might  mean  24, 
24},  25|,  or  26  rods.  It  is  impossible  to  determine.  "At  or  near  the 
foot  of  the  hill."  How  near  is  not  stated.  "Which  will  pass  through 
land  owned  and  occupied  by  John  H.  Miller,"  etc.  Where  or  on 
what  line  is  not  stated.  The  description  is  clearly  uncertain  and  in- 
definite. From  it,  it  would  be  clearly  impossible  to  locate  the  pro- 
posed road.  It  is  more  indefinite  than  that  considered  in  People 
V.  Diver,  19  Hun,  263.  Although  that  case  was  decided  before  the 
enactment  of  chapter  568,  Laws  1890,  we  think  the  doctrine  therein 
stated  is  applicable  to  the  case  under  consideration. 
Section  81,  c.  568,  Laws  1890,  provides  as  follows: 

"Survey.  Whenever  the  commissioners  of  highways  shall  lay  out  any  high- 
way, either  npon  application  to  them  or  otherwise,  they  shall  cause  a  survey 
thereof  to  be  made,  and  shall  Incorporate  the  survey  In  an  order  to  be  sl^ed 
by  them,  and  to  be  filed  and  recorded  In  the  office  of  the  town  clerk,  who  shall 
note  the  time  of  recording  the  same." 

While  it  might  not  have  been  necessary  for  the  commissioners  in 
this  case  to  literally  follow  the  direction  of  section  81,  supra,  it  is 
apparent  that  their  order  should  have  contained  a  survey  as  there- 
in prescribed,  or  a  description  of  the  proposed  road  sufficient  to  lo- 
cate it.  We  observe  that  in  the  affidavit  of  0.  E.  Wood,  town  clerk, 
he  states  that  among  the  paf)er8  on  file  in  the  town  clerk's  office 
in  this  proceeding  was  a  "map  of  the  proposed  road,  consisting  of  a 
survey  of  the  same."  Tlie  map  or  survey  is  not  contained  in  the 
case.  As  the  survey,  whatever  it  was,  was  not  incorporated  in  the 
order  laying  out  the  road,  or  in  any  order  made  by  the  commissioners, 
and  is  not  referred  to  in  such  order,  it  does  not  avail  the  respondent 
on  this  appeal. 

On  account  of  the  insufficiency  of  the  description  of  the  proposed 
road  in  the  order  of  the  commissioners,  and  without  considering 
the  other  question  involved  in  the  case,  we  conclude  that  the  order 
of  the  county  court  should  be  reversed,  with  |10  costs  and  disburse- 
ments, and  the  repwt  of  the  commissioner  set  aside,  with  {10  costs. 
All  concur. 


1 19  Aiip.  DIv.  eO!>.) 

•     BURRITT   V.   PRESS    PUB.    00. 

(Supreme  Conrt,  iLppellate  Division,  Second  Department     Jnly  T,  1887.) 

IrrSHPLBADKR— WhBIT   AI.I.OWXD. 

To  entitle  a  defendant  to  an  oriet  of  interpleader  (Code  Civ.  Proc.  {  820), 
the  affidavit  must  set  out  sufficient  of  the  facts  on  which  the  adverse  claim 
is  baaed  to  show  that  such  claim  renders  bis  position  hazardous  to  the  ex- 
tent of  creating  a  reasonable  doubt 

Appeal  from  special  term,  Westchester  county. 

Action  by  Carl  F.  Burritt  against  the  Press  Publishing  Company. 
From  an  order  providing  for  the  discharge  of  defendant,  and  the  sub- 
stitution of  one  Daniel  Corcoran  as  the  defendant,  and  also  from  an 
order  resettling  the  former  order,  plaintiff  appeals.     Reversed. 
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and  80  New  York  Stat»  Reporter. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  BBADIiEY,  JJ. 

Balph  S.  Bounds,  for  appellant. 
Balph  G.  Miller,  for  respondent. 

HATCH,  J.  In  August,  1896,  there  was  stolen  from  the  office  of 
the  defendant  a  print^  list,  called  "Subscription  and  Newsdealers' 
Proofs."  The  defendant  thereupon  offered  a  reward  of  |500  for  in- 
formation leading  to  the  arrest  and  conviction  of  the  parties  engaged 
directly  or  indirectly  in  the  theft  Thereafter,  as  is  averred  in  the 
complaint,  one  John  Cook  furnished  the  defendant  with  information 
leading  to  the  arrest  and  conviction  of  Joseph  W.  Meehan  for  the 
offense.  The  reward  not  being  paid,  Cook  assigned  his  claim  to  the 
plaintiff,  who  thereupon  brought  this  suit  to  recover  the  amount. 
About  a  month  after  the  service  of  the  summons  and  complaint,  and 
after  defendant's  time  to  answer  had  been  extended,  the  defendant 
moved  to  interplead  one  Daniel  Corcwan  in  its  place  and  stead  as  de- 
fendant. The  moving  afSdavit  sets  out  that  Corcoran  has  made  a 
demand  upon  the  defendant  for  the  reward,  claiming  that  he  furnished 
the  informtion  which  led  to  the  arrest  and  conviction  of  the  offender, 
and  this  is  accompanied  by  Corooran's  written  claim  to  the  reward, 
notice  whereof  was  given  by  the  defendant  to  the  plaintiff's  attorneys. 
The  afSdavit  further  states  that  the  cls&m  of  Corcoran  has  been  made 
without  collusion  of  this  defendant  with  either  claimant;  that  the 
defendant  has  no  interest  in  such  controversy  except  to  pay  the  money 
to  the  rightful  claimant;  and  it  therefore  acQ^ed  to  pay  the  money  into 
court,  and  be  discharged  from  all  liability  to  either  person. 

Section  820  of  the  Code  of  Civil  ProccKdure,  which  governs  applica- 
tions of  this  character,  is  a  substitute  for  the  old  action  of  inter- 
pleader, the  rules  of  which  had  become  fairly  well  settled.  Modem 
decision  as  to  what  must  be  made  to  appear  in  order  to  entitle  the 
party  making  the  application  to  the  benefit  of  the  section  is  in  a  very 
inharmonious  condition.  It  was  held  in  the  following  cases,  Boweiy 
Nat.  Bank  v.  Mayor,  etc.,  of  New  York,  4  N.  Y.  St.  Bep.,  565,  Dreyfus 
V.  Casey,  52  Hun,  95,  5  N.  Y.  Supp.  65,  and  some  others,  not  necessary 
to  be  referred  to,  that  it  was  only  necessary  for  the  moving  party  to 
make  plain  to  the  court  that  a  person  not  a  party  to  the  action  makes 
a  demand  for  the  same  debt  without  collusion  with,  him,  in  order  to 
avail  himself  of  this  provision  of  the  Code.  In  the  case  last  cited,  it 
was  said  that  a  distinction  was  created  between  an  action  of  inter- 
pleader and  the  provisions  of  the  Code,  resting  upon  the  reason  that  in 
the  former  it  was  necessary  to  show  that  the  claim  interposed  was 
substantial,  and  would  probably  be  successful,  while  in  the  latter  such 
proof  was  not  necessary.  It  is  quite  evident  that,  if  this  basis  of  dis- 
tinction exist  in  fact,  then  the  moving  papers  in  this  case  are  sufla- 
dent  to  sustain  the  order  appealed  from.  But  wo  are  unable  to  see 
the  basis  for  any  such  distinction.  Both  the  old  action  of  inter- 
pleader and  the  Code  provision  have  for  their  object  the  same  result, 
which  was  to  relieve  a  party  from  contesting  a  claim  in  which  he  had 
no  interest;  and  because  the  practice  has  been  simplified,  which  is  all 
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that  the  Ckide  section  accompliBhee,  furnishes  no  reason  for  dispensing 
with  such  proof  as  was  formerly  required  in  order  to  entitle  a  party  to 
relief.  A  more  difBcult  task,  however,  is  to  establish  the  fact  that  in 
the  former  action  of  interpleader  it  was  essential  to  aver  and  prove 
that  the  claim  interposed  was  substantial,  and  would  probably  be  buc- 
ceasful.  In  Atkinson  v.  Manks,  1  Cow.  691,  it  was  held  that  the  es- 
sential elements  of  a  bill  of  interpleader  was  to  show  (1)  that  two  or 
more  persons  made  a  claim  against  the  complainant;  (2)  for  the  same 
thing;  (3)  that  the  complainant  has  no  beneficial  interest  in  the  thing 
claimed;  (4)  that  determination  cannot  be  made  as  to  who  is  entitled 
without  hazard  to  the  complainant,  and  by  affidavit  that  there  was  no 
collusion  between  the  c(»nplainant  and  any  of  the  claimants.  To  this 
the  court  adds:  "It  may  unquestionably  be  denied  by  the  answer, 
for  the  purpose  of  showing  fraud  or  collusion  on  the  part  of  the  com- 
plainant, and,  I  humbly  conceive,  for  no  other  purpose."  The  doc- 
trine of  this  case  seems  to  leave  the  matter  at  rest  upon  substantially 
the  same  ground  as  was  applied  in  the  Dreyfus  Case  to  the  Code  pro- 
vision. Such  seems  to  have  been  the  view  of  the  court  in  Bank  v. 
Yandes,  44  Hun,  55.  The  full  extent  to  which  the  pleader  was  re- 
quired to  aver  in  his  bill  of  interpleader,  and  show  upon  the  trial,  was 
that  he  is  in  ignorance  of  the  rights  of  the  respective  claimants,  or 
that  there  was  some  doubt  in  fact  to  which  party  the  debt  belonged, 
so  that  he  could  not  safely  pay  without  hazard  to  himself.  Shaw  v. 
Coster,  8  Paige,  339;  2  Daniell,  Ch.  Prac.  1561  et  seq.;  3  Pom.  Eq. 
Jut.  1322-1326.  We  find  no  authority  for  holding  that  in  such  a  suit 
it  was  essential  to  show  that  the  claim  interposed  would  probably  be 
successful.  Tlie  matter  seems  to  turn  upon  a  solution  of  the  question 
whether  the  claim  made  renders  the  position  of  the  moving  party 
hazardous  to  the  extent  of  creating  a  reasonable  doubt;  and,  in  order 
to  solve  this  question,  the  moving  papers  should  establish  such  a  case. 
Bank  v.  Yandes,  supra;  Mars  v.  Bank,  64  Hun,  424.  19  N.  Y.  Supp. 
791;  Williams  v.  Insnirance  Co.,  8  N.  Y.  St.  Rep.  567;  Stevenson  v. 
Insurance  Oo.,  10  App.  Div.  233,  41  N.  Y.  Supp.  964;  Windecker  v. 
Insurance  Co.,  12  App.  Div.  73,  43  N.  Y.  Supp.  358.  It  is  strenuously 
insisted  that  Crane  v.  McDonald,  118  N.  Y.  648,  23  N,  E.  991,  is  op- 
posed to  this  view.  We  do  not  so  read  the  case.  The  court  there  did 
no  more  than  state  the  rule  applicable  to  the  old  action  of  inter- 
pleader, and  apply  it  to  a  case  which  showed  a  claim  resting  upon  a 
reasonable  foundation  where  a  fair  doubt  existed.  And  such  also, 
for  the  most  part,  will  be  found  to  be  the  case  with  the  other  authori- 
ties cited  and  reiied  upon  by  the  respondent.  That  this  rule  we  have 
announced  is  a  correct  exposition  of  the  law  is  decided  in  Hailroad  Co. 
V,  Arthur,  90  N.  Y.  234^238. 

Tested  by  this  rule,  the  affidavit  seemis  defective.  The  most  that 
can  be  claimed  to  be  established  is  that  Corcoran  has  made  a  claim  to 
the  award ;  whether  well  or  ill  founded  is  not  made  to  appear  by  any- 
thing in  the  moving  papers.  It  is  quite  clear  that  the  defendant  is 
possessed  of  sufficient  information  upon  this  point  to  have  placed  be- 
fore the  court  sufficient  of  the  facts  to  create  a  reasonable  doubt,  if 
such  facts  existed.  The  defendant  must  know  from  whom  and  under 
what  circumstances  it  received  the  information  leading  to  the  arrest 
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and  conviction  of  the  offender,  and  is  therefore  able  to  show  what  con- 
nection Corcoran  had,  if  any,  with  such  resalt.  No  fact  whatever  in 
this  connection  is  stated.  The  opposing  aflQdavits  tend  to  establish 
that  Corcoran  had  nothing  to  do  with  the  detection  of  the  offender,  or 
with  the  information  resulting  in  his  conviction,  and  plaintiff  pro- 
dnces  aCQdavits  purporting  to  contain  gtatements  of  Corcoran  to  that 
effect,  and  seems  to  have  tried,  if  not  exhausted,  his  remedies  in  an 
attempt  to  procure  Corcoran's  affidavit,  which  the  latter  refused  to 
make,  or  to  appear  before  a  referee  for  examination  upon  that  subject, 
although  served  with  an  order  of  the  court  and  a  subpoena  command- 
ing him  so  to  do.  Under  such  circumstances,  we  think  that  the  de- 
fendant has  failed  to  show  any  reasonable  ground  of  liability  to 
Corcoran,  and  that  its  hazard  in  that  connection  is  not  made  to  ap- 
pear. The  defendant  ought  not  to  be  permitted  to  procure  the  substi- 
tution, it  may  be,  of  an  iiresjmnsible  party,  and  thereby  subject  the 
plaintiff  to  costs  of  a  litigation,  unless  he  first  establishes  by  some 
proof  an  existing  right  to  the  reward  in  such  claimant.  Williams 
V.  Insurance  Co.,  supra. 

The  orders  should  be  reversed,  with  $10  costs  and  disbursements. 
All  concur. 


(10  App.  DlY.  681.) 

HcVICAR  T.   KEATINO. 

(Supreme  CJourt,  Appellate  Division,  Second  Department   July  7,  1897.) 

OrFBK  OF  JuDOMKNT— Withdrawal. 

Where  defendant  served  an  offer  of  judgment,  he  camiot.  within  the  10 
days  given  by  Code  Civ.  Proc.  {  738,  for  the  service  of  a  notice  of  accept- 
ance, withdraw  the  same. 

Appeal  from  city  court  of  Yonkers. 

Action  by  Thomas  Mc Vicar  against  Norah  Keating.  From  an 
order  denying  a  motion  to  prevent  the  plaintiff  from  taxing  costs  and 
entering  judgment  on  an  offer  of  judgment  served  by  the  defendant, 
she  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

F.  X.  Donoghue,  for  appellant. 
John  H  Ferguson,  for  respondent. 

GOODRICH,  P.  J.  The  plaintiff  sued  on  a  contract  for  work  and 
labor,  f  176.81,  and  interest  from  November  13,  1894.  The  defend- 
ant answered,  setting  up  a  defense  and  counterclaim,  and  at  the  same 
time  served  an  offer  of  judgment  for  |120  and  interest  from  November 
13,  1884,  and  costs.  There  was  an  evident  mistake  of  the  date  frtNu 
which  int«%st  was  to  ran,  and,  when  the  plaintiff's  attorney  called  the 
attention  of  the  defendant's  attorney  to  it,  it  was  agreed  between 
them  that  the  error  should  be  deemed  corrected.  Four  days  after 
the  service  of  the  offer,  the  defendant's  attorney  served  notice  of  its 
withdrawal,  and  claims  to  have  done  so  because  his  client  had  only 
intended  to  authorize  him  to  offer  a  gross  sum  of  |120,  intending 
therein  to  include  claim,  interest,  and  costs.     The  plaintiff's  attorney 
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disregarded  the  withdrawal,  and,  within  the  10  days  which  the  Code 
of  CSvil  Procedure  (section  738)  gives  to  accept  an  offer,  served  notice 
of  acceptance  of  the  same,  whereupon  the  defendant  obtained  an 
order  requiring  the  plaintiff  to  show  cause  why  he  should  not  be  pre- 
vented from  taxing  costs  and  entering  judgment;  and  the  court 
entered  an  order  denying  the  motion,  ftrom  which  the  defendant  ap- 
peals. 

The  defendant's  counsel  contends  that  such  an  offer  is  governed 
by  the  same  rule  which  controls  an  offer  in  the. nature  of  a  proposal 
for  a  contract,  which  may  be  withdrawn  at  any  time  before  accept- 
ance. Stove  Co.  V.  Holbrook,  101  N.  Y.  45,  4  N.  E.  4,  We  are  of 
opinion  that  the  defendant  could  not,  as  a  matter  of  right,  withdraw 
her  offer  of  judgment  in  the  action  within  the  10  days  which  the  Code 
gives  the  plaintiff  to  act  upon  it.  It  is  true  that  the  offer  of  judg- 
ment and  acceptance,  when  served,  constitute  a  contract  between  the 
parties,  which  the  court  cannot  set  aside  upon  motion.  Stilwell  v. 
Stilwell,  81  Hun,  392,  30  N.  Y.  Supp.  961.  And  it  is  also  true  that 
ordinarily  an  offer  of  a  proposed  contract,  made  by  one  party,  can  be 
withdrawn  at  any  time  before  acceptance.  Stove  Co.  v.  Holbrook. 
supra.  But  an  offer  like  this  stands  upon  a  different  basis.  Tlie 
Code  expressly  allows  the  plaintiff  10  days  to  consider  the  offer.  It  is 
therefore  in  the  nature  of  an  <q)tion  given  by  one  party  to  another  to 
exercise  within  a  definite  period,  which,  if  given  for  a  consideration, 
cannot  be  withdrawn  until  the  end  of  the  period  prescribed  for  exercis- 
ing the  option.  Here  the  consideration  for  the  option  is  ample.  It 
is  given  under  the  provision  of  the  Code  which  enables  a  defendant,  by 
msdcing  such  an  offer,  to  avoid  liability  for  any  costs  that  may  accrue 
subsequently,  provided  the  plaintiff's  recovery  does  not  exceed  the 
amount  offered.  We  agree  with  the  opinion  of  Mr.  Justice  Van 
Brunt  in  Eagan  v.  Moore,  2  Civ.  Proc.  R.  300,  that  in  a  proper  case — 
as,  for  instance,  in  cases  of  a  mistake — the  court  might  allow  a  party 
to  amend  his  offer  of  judgment;  and,  as  a  result  of  that  doctrine,  it 
follows  that,  in  a  proper  case,  he  could  also  be  allowed  to  withdraw  it. 
The  facts  attending  the  offer  of  judgment  in  the  case  before  us  are  the 
subject  of  conflicting  affidavits  by  the  parties.  The  city  judge  of 
Yonkers  on  these  affidavits  determined  the  facts  to  be  such  that  the 
plaintiff  should  not  be  prevented  from  entering  judgment,  and  the  dis- 
cretion of  that  court  we  cannot  review. 

The  order  appealed  from  should  be  affirmed,  with  flO  costs  and  dis- 
bursements.    All  conciir. 


(19  .\pp.  Div.  .'vnc.) 

PBOPO!  ex  reL  MALCOM  BREWING  CO.  v.  BOARD  OF  ASSESSORS  OP 

CITY  OF  BROOKLYN. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  7,  1807.) 

1.  Taxation— CoBPOBATiONe—PEBsoNAi,  Assets. 

Where  the  value  of  the  personal  asnets  of  a  company  cannot  be  definitely 
ascertained  for  the  purpose  of  taxation,  and  the  compa  jy  pays  no  dividends, 
and  has  suffered  business  losses,  such  value  may  be  fixed  as  the  market 
value  of  Us  capital  stock,  leas  the  assessed  value  of  its  teal  estate. 
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&  Same— Good  Will— Real  Estate. 

Where  there  has  been  no  depreciation  in  the  value  of  ita  real  estate  and 
fixtures,  the  company  (•.•lunot  diuUuisb  Its  liability  for  taxation  by  diarging 
off  a  certain  amount  from  these  accounts  to  tlie  account  of  good  will,  which 
is  not  taxable. 

Appeal  from  special  term,  Kings  county. 

Special  statutory  proceeding,  on  the  relation  of  the  Malcom  Brew- 
ing Company,  for  a  writ  of  certiorari  to  review  the  proceedings  and 
determinations  of  th^  assessors  of  the  city  of  Brooklyn  in  making  an 
assessment  on  the  capital  stock  and  surplus  profits  of  relator  for  the 
year  1896.  From  an  order  vacating  the  assessment,  and  directing  a 
reassessment,  both  parties  api)oal.     Affirmed. 

Argued  before  GOODRICH,  P.  J,,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Charles  H.  Otis,  for  relator. 

BoUin  A.  Breckinridge,  for  board  of  assessors. 

CUIiLEN,  J.  Althou^  we  do  not  concur  in  the  reasons  given  by 
the  special  term  for  the  order  made  by  it  in  this  proceeding,  yet  we 
are  of  opinion  that  the  order  was  properly  made.  The  difficulty  in 
ascertaining  the  true  financial  condition  of  the  relator  is  vastly  in- 
creased by  the  confused  and  peculiar  character  of  the  balance  rtieet 
produced  before  the  assessors.  The  counsel  on  both  sides,  in  present- 
ing the  case  before  us,  have  taken  from  the  balance  sheet  the  various 
items  of  assets  and  liabilities,  and  from  them  argued  in  support  of 
their  respective  contentions.  As  an  examination  of  the  balance  sheet 
will  show  that  the  question  of  the  financial  condition  of  the  company 
depends  upon  the  correctness  of  but  few  items,  I  find  it  more  conven- 
ient to  take  the  balance  sheet  as  a  basis  from  which  to  work,  and 
strike  off  such  credits  or  charges  as  are  disputed.  By  this  balance 
sheet  it  appears  that  if  its  assets  were  all  resil,  and  convertible  at  the 
value  stated,  the  relator  would  have  its  capital  stock,  unimpaired, 
1320,000;  undivided  gains,  f  101,139.56;  and  a  suspense  account  of 
1197,956.93.  The  officers  of  the  relator  testified  that  the  suspense 
account  was  worthless.  This  would  leave  simply  the  capital  stock 
and  undivided  gains.  But  on  the  side  of  resources  there  are  stated 
some  credits,  which  the  counsel  for  the  relator  insists  were  not  real 
assets,  and  should  b'e  stricken  from  the  account.  The  elimination  of 
these  amounts  would,  of  course,  reduce  the  capital  stock  and  undivid- 
ed gains  to  the  same  extent.  There  are  three  items  of  losses  previous 
to  November,  1895,  amounting  in  the  aggregate  to  $(51,805.46.  which 
are  carried  in  the  balance  sheet  as  resources,  but  on  what  principle 
I  do  not  know.  These  are  plainly  fictitious  or  bookkeeping  entries, 
and  are  in  no  sense  assets.  These  should  be  stricken  out.  In  the  list 
of  resources  there  are  two  items  of  "good  will,"— one  of  $71,807.60, 
the  other  of  f80,000.  If  these  items  were  in  fact  valuations  of  the 
good  will  of  the  business,  they  also  should  be  stricken  out,  for  the 
relator  is  not  assessable  for  the  value  of  any  supposed  good  will.  But 
these  items,  in  fact,  do  not  proceed  from  supposed  valuations  of  good 
will.  The  testimony  shows  that  the  item  of  171,807.60  was  the 
amount  of  previous  losses  in  the  baraness,  and  that  good  will  was 
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credited  with  the  amount  of  such  loss  simply  to  make  a  good  showing 
of  the  condition  of  the  companj-.  It  was  therefore  also  a  fictitious  or 
bo<*ke(.'ping  entry,  and  in  no  sense  a  resource  or  asset.  The  item  of 
180,000  proceeds  from  another  source.  It  appears  that  the  relator 
charged  off  the  amount  of  this  item  from  the  accounts  of  real  estate 
and  fixtures,  and  placed  it  to  the  account  of  good  will.  The  question 
which  this  action  presents  is  not  whether  the  good  will  was  properly 
credited  with  this  amount,  for  a  company  may  value  the  good  will  of 
its  business  at  any  sum,  real  or  fictitious,  as  it  is  not  liable  for  taxa- 
tion. If  the  stockholders  of  the  company  are  satisfied  with  this 
method  of  bookkeeping,  it  is  of  no  concern  to  the  assessors  or  the 
court&  But  the  real  question  is  whether  the  relator  had  the  right 
to  diminish  the  accounts  of  real  estate  and  fixtures  to  this  amount, 
for  such  assets  are  taxable.  It  would  be  a  very  convenient  way  to 
avoid  taxation  for  a  corporation  to  charge  off  its  accounts  for  actual 
property,  and  credit  the  amounts  to  good  will.  The  evidence  fails  to 
show  a  depreciation  in  the  value  of  either  the  real  estate  or  fixtures, 
which  justified  charging  this  amount,  at  least  in  whole,  to  these  ac- 
counts. Thus,  the  whole  dispute  is  narrowed  down  to  the  propriety 
of  this  charge  to  the  real  estate  and  fixture  accounts,  and  to  the  worth- 
les8iios8  of  the  suspense  account.  The  determination  of  these  contro- 
verted matters  by  the  assessors  will  afford  a  basis  on  which  an  assess- 
ment should  properly  be  made. 

In  our  judgment,  in  this  case  probably  the  wisest  way  to  arrive  at 
the  true  value  of  the  assets  of  the  relator  would  have  been  to  ascertain 
the  market  valne  of  its  stock.  This  source  of  information  can  still  be 
resorted  to,  where  the  value  of  the  assets  of  a  company  cannot  be 
definitely  ascertained.  The  company  pays  no  dividends,  and  it  has 
evidently  made  business  losses,  and  its  share  stock  sells  for  only  70  per 
cent.  Assuming  the  capital  of  the  company  to  be  impaired  to  the 
extent  indicated  by  the  depreciation  in  the  value  of  its  stock,  its  lia- 
bility for  assessment  would  be  thus  stated: 

Capital  stock.  $320,000.  at  70  per  cent f224,000 

Leas  aasessed  raloe  of  real  estate..... 191,000 


$33,000 

This  balance  should  be  ansensed  at  the  same  rate  as  other  property; 
but  no  diminution  should  be  made  therefor  on  account  of  any  sup- 
posed good  will  of  the  business,  because  it  is  apparent  that  it  has  no 
good  will  of  any  value  which  enters  into  the  market  price  of  the  stock. 

The  order  appealed  from  should  be  affirmed,  without  costs  to  either 
party.     All  concur. 
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(1»  App.  DIv.  370.) 

BLUMBEKG  v.  LIXDEMAN. 

(Supreme  Conrt,   Appellate  DlTlsion,   First  Department.    July   2,   1897.) 

Discovery— Inspkction  op  Books— Demand. 

On  a  motion  for  an  inspection  of  books,  where  an  order  is  issued  directing 
a  pai'ty  to  grant  the  inspection  or  show  cause,  a  previous  demand  is  not  uev- 


Api>eal  from  special  term,  New  York  county. 
Action  by  Alexander  Blumberg  against  Herman  Lindeman.    From 
an  order  denying  plaintiff's  motion  for  discovery,  plaintiff  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  O'BEIEN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Chas.  M.  Boerman,  for  appellant.         * 
Michael  Schaap,  for  respondent. 

PATTERSON,  J.  This  motion  should  have  been  granted.  The 
plaintiff  sued  for  commissions  on  specific  sales  made  b.y  him  upon  an 
employment  by  the  defendant,  and  under  an  agreement  as  to  com- 
pensation. He  served  a  complaint,  but  was  required,  on  the  defend- 
ant's motion,  to  amend  that  complaint,  and  set  forth  therein  the  sales 
he  had  made,  upon  which  he  claimed  to  be  entitled  to  receive  oommis- 
sions.  He  showed  to  the  court  below,  on  this  motion,  that  he  could 
not  comply  with  the  order  referred  to  without  an  inspection  of  the 
defendant's  books,  and  it  was  for  the  very  purpose  of  putting  himself 
in  the  position  to  obey  that  order  that  he  asked  for  an  inspection. 
The  court  below  denied  his  motion  only  on  the  ground  that  he  had  not 
demanded  such  inspection  before  moving  for  it.  But  an  independent 
demand  was  not  necessary  to  give  him  a  standing  in  conrt  to  make  the 
motion.  Where,  as  in  this  case,  an  alternative  order  to  show  cause 
is  issued,  a  previous  demand  for  an  inspection  and  discovery  is  not 
necessary.  The  decision  of  the  court  below  was  based  on  the  case  of 
Gross  V.  Book  (Sup.  Ct)  1  N.  Y.  Supp.  263.  But  that  case  is  explained 
and  shown  to  be  inapplicable.  Iron  Co.  v.  Hoffman,  86  Hun,  620, 
3.1  N.  Y.  Supp.  1125,  adopting  the  opinion  of  Herrick,  J.,  at  the  special 
term.     12  Misc.  Rep.  169,  33  N.  Y.  Supp.  600. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the  mo- 
tion for  an  inspection  and  discovery  granted,  with  costs.     All  concur. 


(19  App.  Dlv.  446.) 

NOBLE   T.   THAYER   et   aL 

(Ctnpreme  Onrt,  Appellate  Division,  Third  Department.    Inly  6,  1897.) 

1.   Win— CONSTBOCTION. 

By  the  flrst  clause  of  his  will,  testator  gave  to  his  wife  the  use  of  "all" 
his  proper^  for  life.  By  the  second  clause  he  gave,  "after  the  death  of 
my  beloved  wife,"  certain  of  lils  land  to  his  son.  for  life,  remainder  to  hXn 
children.  By  the  third  and  fourth  clauses  he  gave,  witiiout  any  specific 
refprpuce  to  bis  wife's  life  estate,  certain  lands  to  his  two  daughters,  for 
lire,  i-eniainder  to  their  children.  By  the  flftii  clause,  "after  tlie  death  of 
my  wife"  be  gave  tbe  residue  of  bli  property  to  bis  said  three  children. 
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After  making  the  wID,  he  leased  to  one  of  said  daughters  the  land  devised 
to  her,  for  the  term  of  his  own  life  and  of  his  wife.    Beld,  that  the  devises 
to  the  daaghtei-8  did  not  take  effect  till  after  the  death  of  testator's  wife. 
S.  Lbase — Death  of  Lksseb — Liability  for.  Rent. 

A  lessee's  husband,  having  on  her  death  taken  possession,  and  for  a  lime' 
I>ald  the  rent,  la  an  assignee  of  the  lease  in  possession,  and  liable  for  the- 
reat so  long  as  he  remains  In  possession. 

Appeal  from  special  term,  St  Lawrence  county. 

Action  by  Fremont  K.  Noble  against  Newell  Thayer  and  others. 
From  a  judgment  dismissing  complaint,  with  costs,  plaintiff  appeals. 
Berersed  in  part. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRIOK,  PUT- 
NAM, and  MERWIN,  JJ, 

Joseph  George,  for  appellant. 

Conger  &  Orvis  and  Qeo.  W.  Parker,  for  respondents. 

PARKER,  P.  J.  I  cannot  discover  anything  in  the  terms  of  the 
lease  which  gives  the  wife,  Anna,  any  interest  in  the  rent  thereby  re- 
served. If,  however,  she  has  succeeded  to  the  lessor's  title  to  the 
premises  therein  described,  she  is  entitled  to  recover  the  rent  accruing 
after  his  death.  12  Am.  &  Eug.  Enc.  Law,  p.  732;  Van  Wickleu  v> 
Panlson,  14  Barb.  654.  The  question,  therefore,  is  whether  she  take& 
that  title  during  her  life,  by  virtue  of  the  first  clause  of  the  lessor's  will, 
or  whether  such  premises,  by  the  fourth  clause  thereof,  are  given  to 
the  lessee,  Lucelia,  tnd  her  children.  By  the  first  clause  the  use  of 
"all"  the  testator's  real  estate  is  given  to  his  wife,  Anna,  for  and  dur- 
ing her  natural  life.  By  the  fourth  clause  "the  use  and  occupancy" 
of  110  acres,  specifically  described, — and  being  the  premises  leased, — 
are  given  to  his  daughter  Lucelia  for  her  life,  remainder  over  to  her- 
children.  No  provision  or  suggestion  is  made  in  this  clause  that  such 
taking  by  Lucelia  is  to  be  subject  to  the  wife's  use  of  the  same.  I& 
this  fourth  clause,  therefore,  so  repugnant  to  the  first  that  the  first 
must  be  deemed  inapplicable  to  the  particular  lands  in  questioa?" 
The  rule  of  construction  applicable  to  this  case  may  be  stated  as  fol- 
lows: 

"If  possible,  the  court  will  reconcile  two  dispositions  apparently  inconsistent, 
and  In  so  doing  will  endeavor  not  to  disturb  the  first  further  than  is  absolutely 
necessary  to  give  effect  to  the  second.  But,  If  they  are  absolutely  Irreconcil- 
able, the  posterior  in  local,  position  is  to  be  preferred."  29  Am.  &  Eng.  Enc. 
law,  388-369;    Van  Vechten  v.  Keator,  63  N.  Y.  52. 

If  a  specific  parcel  of  land  is  by  the  first  clause  of  a  will  given  to  A., 
and  the  same  parcel  is  by  a  subsequent  clause  given  to  B.,  the  gifts 
are  so  evidently  inconsistent  that  both  cannot  stand.  If  the  first  is  to 
be  sustained  at  all,  no  effect  whatever  can  be  given  to  the  second.  In 
such  a  case  the  last  clause  would  control.  But,  if  by  the  first  clause 
such  parcel  is  given  to  A.  for  life  only,  then  the  subsequent  devise  of 
tlie  same  to  B. — although  no  reference  is  made  in  it  to  the  former  de- 
vise, and  no  limitation  whatever  put  upon  its  immediate  enjoyment — 
can  be  given  effect  by  construing  it  as  a  devise  of  the  remainder  only. 
See  1  Jarm.  Willd,  marg.  p.  475;  Norris  v.  Beyea,  13  N.  T.  283.  A  simi- 
lar condition  is  presented  by  the  case  before  u&     The  wife  is  given. 
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the  use  for  life  of  all  the  real  estate,  which,  of  course,  inclndea  the  110 
aci-es  in  question.  Subsequently  those  same  acres  are  given  to 
Lucelia  and  her  children.  Effect  is  easily  given  to  both  of  those  de- 
vises by  holding  that  the  latter  gift  was  intended  to  take  effect  upon 
the  termination  of  the  first.  Any  other  construction,  however,  must 
cut  down  the  prior  gift  to  the  extent  of  these  110  acres,  and  violate 
the  rules  above  quoted. 

It  is  argued,  however,  that  because  in  the  second  clause  of  the  will 
the  devisp  to  his  son  is  expressly  declared  to  be  subject  to  the  wife's 
use  for  life,  and  that  in  the  third  and  fourth  clauses  that  provision 
is  omitted,  but  is  again  taken  up  and  so  expressed  in  the  fifth  clause, 
an  intention  on  the  part  of  the  testator  is  apparent  to  cut  down  the 
gift  made  by  the  first  clause,  and  to  except  therefrom  the  two  parcels 
of  land  devised  by  the  third  and  fourth  clauses;  that  the  testator  evi- 
dently intended  to  do  differently  by  his  daughters  than  he  did  by  hia 
son,  otherwise  he  would  have  used  the  same  language  in  the  devise  to 
each,  and  in  express  terms  made  the  devise  to  Emma  and  Lucelia  sub- 
ject to  their  mother's  use.  The  intention  claimed  from  those  facts 
is  not  suflSciently  apparent  to  control  the  construction  of  this  will  in 
accordance  with  the  rules  above  stated.  It  is  not  entirely  certain 
that  he  did  not  intend  the  phrase,  "after  the  death  of  my  beloved  wife, 
Anna,"  used  in  the  second  clause,  to  extend  to  and  affect  the  gifts  of 
the  several  parcels  of  his  real  estate  separately  devised  by  the  other 
clauses.  His  general  scheme  seems  to  have  been  to  give  the  nee  of  all 
his  property  to  bis  widow  for  her  life.  This  he  does  by  the  first  clause. 
fhen  he  proceeded  to  partition  his  real  estate  among  his  children  and 
their  heirs,  particularly  .specifying  the  parcel  which  he  wished  each  to 
take.  This  he  does  by  the  second,  third,  and  fourth  clauses  of  the 
will;  and  if  he  had  not  numbered  the  third  and  fourth  clauses,  but 
had  made  the  devises  all  under  the  second  clause,  the  phrase  at  the 
beginning  of  it,  above  quoted,  would  very  easily  and  naturally  apply 
to  each  devise.  He  was  dealing  with  real  estate,  the  use  of  which 
he  had  already  given  to  his  wife,  and  naturally  the  partition  thereof 
which  he  was  then  making  among  his  three  children  he  assumed 
would  be  taken  by  all  of  them  subject  to  that  use.  Then,  by  a  sepa- 
rate and  last  clause,  he  proceeded  to  dispose  of  the  estate  which  he 
had  not  already  disposed  of,  viz.  the  personal  property  after  its  use  by 
the  wife  had  ceased;  and  he  would  natural! v  again  use  the  phrase, 
•"after  the  death  of  my  wife,"  in  order  to  accurately  designate  the  prop- 
■erty  to  which  he  then  referred. 

There  is  another  fact  before  us  that  should  be  considered  in  our 
effort  to  ascertain  the  intent  of  the  testator  in  regard  to  this  devise. 
About  three  months  after  he  executed  this  will,  he  made  a  leaae  to 
bis  daughter  Lucelia  of  the  110  acres  devised  to  her  by  the  fourth 
clause  of  his  will.  By  that  lease  a  rent  of  flfifi.fiO  per  annum  is 
reserved  to  himself,  and  the  terra  of  the  lea.<w>  is  fixed  for  and  during 
the  term  of  his  own  life  and  of  Anna,  his  wife.  Having  the  disposi- 
tion of  the  110  acres  which  he  had  made  by  his  will  then  in  his  mind, 
as  he  must  have  had,  the  fact  that  he  prolonged  the  term  of  the  letting 
•after  his  own  life,  and  during  f  liat  of  his  wife,  indicates  that  he  did  not 
*hen  understand  that  by  such  will  his  daughter  Lucelia  was  to  enter 
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apon  the  use  and  enjoyment  of  it  immediately  upon  hia  deatb.  Why 
would  he  provide  for  her  paying  rent  to  any  one  after  his  death,  if  he 
had  by  hie  will  provided  that  she  should  at  once,  upon  the  happening 
of  that  event,  be  entitled  to  the  use  thereof?  The  fact  that  he  in- 
serted the  name  of  hia  wife  in  the  lease,  and  so  extended  the  term  for 
paying  rent  during  her  life,  indicates  that  he  intended  his  daughter 
Lncelia  should  pay  rent  so  long  as  his  wife  lived;  and  such  fact,  in 
connection  with  the  provision  of  the  will  giving  his  wife  the  use  of  all 
his  real  estate^  Ib  a  strong  indication  that  he  intended  his  wife  to  have 
the  rent  from  such  premises  so  long  as  she  lived.  For  that  reason  the 
term  of  the  letting  was  made  to  extend  during  the  life  of  the  wife; 
and  the  making  of  such  a  lease  is  inconsistent  with  the  construction 
of  his  will  for  which  the  respondents  contend.  I  conclude,  therefore, 
tliat  the  wife,  Anna,  has  succeeded  to  the  reversion  held  by  the  testa- 
tor in  the  leased  premises,  and  that  her  assignee,  this  plaintiff,  is  there- 
fore entitled  to  recover  the  rent  reserved  thereby  and  now  owing 
thereon. 

The  question  remains,  who  of  these  defendants  are  liable  to  pay 
the  same?  The  lessee,  Lucelia  Thayer,  died  in  1884.  The  lessor.died 
in  1893.  This  action  is  brought  to  recover  for  rent  accruing  since 
March  1,  1894.  The  husband,  Newell  Thayer,  and  the  two  children, 
heirs  at  law  and  next  of  kin  of  the  lessee,  Lucelia  Thayer,  are  made 
defendants,  and  judgment  tar  such  rent  is  asked  against  them  all. 
The  interest  of  Lucelia  Thayer  in  the  premises  under  the  lease  was  a 
chattel  real,  and,  upon  her  death,  passed  to  her  personal  representa- 
tives. Code,  §  2712.  It  appears  that  she  died  intestate,  and  it  does 
not  appear  that  any  administrator  has  ever  been  apirainted  for  her 
estate.  Upon  her  death,  however,  her  husband  took  the  possession 
which  she  had  under  such  lease,  and  still  holds  the  same;  and  be  paid 
the  rent  to  the  lessor  so  long  as  he  lived,  and  to  the  wife,  Anna,  for 
the  amount  due  in  1894.  Under  such  circumstances,  he  may  be 
deemed  an  assignee  of  the  lease  in  possession,  and  would  be  liable  for 
the  rent  so  long  as  he  remained  in  possession.  Frank  v.  Railroad  Co., 
122  N.  Y.  197,  215,  25  N.  E.  332.  See,  also,  Pugsley  v.  Aikin,  11 
N.  T.  494  As  to  the  two  children,  however,  although,  on  a  final  dis- 
tribution of  her  estate,  they  would  be  entitled  to  a  distributive  share 
of  the  lease,  or  its  value,  they  have  never  as  yet  assumed  any  relation 
to  it  which  would  make  them  liable  for  rent  under  it.  They  have 
never  taken  possession  of  the  premises,  nor  enjoyed  the  use  and  bene- 
fits therefrom.  All  that  has  been  appropriated  by  the  husband,  and 
he,  first,  is  entitled  to  administer  on  the  estate.  There  is  no  privity, 
either  by  contract  or  estate,  which  renders  the  daughters  liable  for  the 
rent,  and  the  complaint,  as  to  them,  was  properly  dismissed.  As  to 
Newell  Thayer,  however,  the  dismissal  of  the  complaint  was  an  error, 
and  as  to  him  the  judgment  must  be  reversed. 

The  judgment  in  favor  of  Newell  Thayer  reversed,  and  as  to  him  a 
new  trial  granted;  costs  to  abide  the  event.     As  to  the  defendants 
Luetta  CrMsman  and  Bertha  Thayer,  the  judgment  is  affirmed,  with 
costa     All  concur. 
46N.T.S.— 20 
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(10  App.  DlT.  eo6.)  _„^^  „T.„»,    ^     . 

BULL   V.   ODELL  et   aL 

(Supreme  Conrt,  AK)eUate  Dlrlsloo,  Second  Department.   Jnljr  7,  1897.) 

1.  Tb08T8— Intbuest  of  Bbnkffciart— Transtbr— Vauditt. 

Where  the  will  of  a  wife  creates  a  trust  to  pay  over  rents  and  income  of 
the  property  to  her  husband,  a  transfer  by  hhu  of  his  Interest,  by  general 
assignment  or  otherwise,  is  void,  under  1  Rev.  St  p.  724,  S  63,  making  the 
Interest  of  the  beneficiary  inalienable. 

2.  Removal  of  Tkustke— Accounting. 

Where  an  assignment  of  an  Interest  In  a  trust  estate  Is  Told,  the  assignee 
has  no  standing  to  apply  for  the  removal  of  the  trustee. 

Appeal  from  special  term,  Weetchester  county. 

Action  by  Stephen  M.  Bull  against  James  B.  Odell  and  Mary  J. 
Barnes,  executors  and  trustees  under  the  will  of  Martha  A.  Odell,  de- 
ceased, and  others,  to  compel  such  trustees  to  account,  and  to  remove 
them  as  executors  and  trustees.  From  a  judgment  in  favor  of  defend- 
ants, entered  on  a  decision  of  the  court  at  special  term,  dismissing 
the  complaint,  plaintiff  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  GULLEN,  BAKTLETT, 
HA'TCH,  and  BRADLEY,  JJ. 

Adrian  M.  Potter,  tor  appellant 

Ralph  E.  Prime,  Jr.,  for  re8i>ondent8. 

William  0.  Prime,  guardian  ad  litem,  for  respondent  Mary  S.  Odell. 

CUTJ^N,  J.  The  plaintiff  in  his  complaint  alleges  that  one 
Martha  A.  Odell  died  seised  of  certain  real  and  personal  property; 
that  by  the  third  clause  of  her  will,  which  is  set  forth  in  full,  said 
^lartha  A.  Odell  devised  and  bequeathed  the  residue  of  her  property, 
real  and  personal,  to  her  executors,  the  defendants  James  B.  Odell 
and  Mary  Jane  Barnes,  in  trust  to  collect  the  rents,  issues,  and  profits 
thereof,  and  pay  the  same  over  to  her  husband,  the  said  James  B. 
Odell,  during  his  natural  life,  and  upon  his  decease  the  princix>al  to 
be  divided  between  certain  legatees  and  devisees;  that  the  defend- 
ants James  B.  Odell  and  Mary  J.  Barnes  undertook  and  pretend  to 
hold  and  manage  the  lands  as  such  trustees  and  executors;  that 
plaintiff  purchased  from  one  Alansen  J.  Prime,  general  assignee  of 
James  B.  Odell,  all  the  interest  which  the  said  assignee  acquired 
under  and  by  virtue  of  a  general  assignment  dated  the  8th  day  of 
January,  1895;  that  the  said  defendants  have  failed  and  neglected 
to  execute  and  perform  in  a  proper  manner  their  duties  as  execntwa 
and  trustees,  or  to  file  any  account  or  inventory  of  the  proceeds  of 
the  estate,  and  also  have  failed  to  apply  any  moneys  to  the  benefit 
of  the  plaintiff.  Judgment  is  then  demanded  that  the  defendants 
Odell  and  Barnes  be  compelled  to  render  an  account  of  their  proceed- 
ings, and  that  they  be  removed  as  executors  and  trustees.  At  the 
opening  of  the  case  the  court  dismissed  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  or 
any  reason  why  the  court  should  assume  jurisdiction  of  the  action. 
From  the  judgment  entered  on  that  decision  this  appeal  is  taken. 

We  are  of  opinion  that  the  case  was  properly  disposed  of  at  special 
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tenn.  If  the  third  clause  of  the  will  of  Martha  A.  Odell  is  effective 
to  create  a  trust,  it  was  a  trust  to  pay  over  the  rents  and  income  to 
the  husband,  James  B.  Odell.  This  is,  in  effect,  to  apply  soch  in- 
come to  his  use.  Leggett  v.  Perkins,  2  N.  Y.  297.  And  the  interest 
of  the  beneficiary  is,  by  the  statute,  inalienable.  1  Rev.  St.  p.  724, 
§  63.  A  creditor  may,  in  a  proper  action,  compel  the  application 
of  any  surplus  beyond  that  necessary  to  support  the  beneficiary  to 
the  payment  of  his  claim;  but  the  sole  title  of  the  plaintiff  proceeds 
from  the  transfer  of  the  beneficiary,  whicli  is  wholly  void.  The 
plaintiff  has  therefore  no  interest  in  the  subject-matter  of  the  trust, 
prindpal  or  income,  and  it  is  of  no  concern  to  him  how  the  trust  is 
managed  or  mismanaged. 

The  only  objection  that  can  be  suggested  as  to  the  validity  of  the 
trust  is  that  the  beneficiary  is  made  one  of  the  trustees.  If  he  were 
appointed  the  sole  trustee,  no  trust  would  be  ci-eated,  but  the  husband 
would  take  a  legal  life  estate.  Greene  v.  Greene,  125  N.  T.  506,  26 
N.  E.  739.  But  Amory  v.  Lord,  9  N.  Y.  403,  would  seem  authority 
for  the  proposition  that,  where  the  beneficiary  is  only  one  of  sevCTal 
trustees,  the  trust  is  valid.  But,  if  we  assume  that  the  trust  attempt- 
ed to  be  created  fails  and  is  void,  plainly,  in  such  case,  the  plaintiff 
cannot  maintain  this  action.  He  must  go  to  the  surrogate's  court 
to  reach  the  personalty,  and  bring  his  acti(m  of  ejectment  to  recover 
possession  of  the  real  estate. 

The  judgment  appealed  from  should  be  aflQrmed,  with  costs.  All 
concur. 


BINNY   T.   CARNBY. 

(Buiffeme  Court,  Appellate  Dlvialon,  Secmid  Department.    July  7,  1897.) 

NRoi.inENCE — Danoekous  Phemisks. 

Where  the  agent  of  the  owner  of  a  dwelling  opened  a  trapdoor  In  a  water- 
closet  appurtenant  thereto,  for  the  purpose-  of  thawing  frozen  water  pipes, 
he  was  bound  to  take  precautions  against  danger,  not  only  to  persons  who 
he  either  knew  or  had  reason  to  believe  were  approaching  the  opening,  but 
to  those  persons  who  It  was  probable,  In  the  ordinary  use  of  the  premises, 
might  approach  It. 

Appeal  from  trial  term.  Kings  county. 

Action  by  Columbia  M.  Binny,  by  her  guardian  ad  litem,  James 
0.  Binny,  against  Joseph  Carney,  for  personal  injuries  caused  by  de- 
fendant's negligence.  Pending  the  action,  plaintiff  became  of  ago, 
and  the  complaint  and  answer  were  amended  by  sti-iking  out  the  words 
"by  her  guardian  ad  litem,  James  C.  Binny,"  wherever  they  occurred. 
From  a  judgment  entered  on  a  verdict  in  favOT  of  plaintiff,  and  from 
an  ordo-  denying  a  motion  for  a  new  trial,  made  on  the  minutes,  de- 
fendant appeals.    Aftirmed. 

The  complaint  is  as  follows: 

The  plaintiff,  complaining  of  the  defendant  herein,  respectfnlly  states  to  the 
coort:  (1)  That  the  said  defendant  \n  the  owner  of  a  certain  lot  and  the  bui.d- 
tog  erected  tbraeon,  in  the  dtj-  of  Brookljrn,  and  known  as  "No.  6.'i2  Grand 
Street"  in  the  said  dty,  which  building  the  defendant  rented  In  floors  or  apart- 
ment<<  to  several  differoit  parsons  or  families,  and  that,  at  the  times  herein- 
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after  mentioned,  the  plaintiff  resided  with  her  husband  upon  the  third  floor  or 
flat  of  defendant's  said  building,  of  which  floor  her  mother  was  tenant  (2) 
That  the  water-closet  provided  by  the  said  defendant  for  the  use  of  the  tenants 
of  the  said  house  was  erected  upon  the  said  lot,  Immediately  to  the  rear  of 
the  said  house,  and  only  a  few  feet  therefrom,  and  so  close  to  the  rear  wall 
of  the  said  house,  and  hi  such  manner,  as  to  make  the  said  water-closet  very 
dark,  even  In  the  daytime,  so  that,  to  a  person  passing  Into  the  same,  objects 
could  be  seen  only  Indistinctly  and  dimly;  and  that  one  of  the  apartments  or 
divisions  of  the  said  water-cloeet  was  designated  and  appropriated  to  the  use 
of  this  plaintiff,  with  others,  but  was  under  the  care,  management,  and  con- 
trol of  the  said  defendant.  (3)  Upon  Information  and  belief,  that  on  or  about 
the  15th  day  of  January.  1895,  the  defendant,  by  his  servant  and  employ^, 
opened  a  certain  trapdoor  In  the  floor  of  the  said  apartment;  and  that  he  care- 
lessly and  negligently  left  the  same  (Hpen,  and  wholly  unprotected;  and  that  he 
also  at  the  same  time  carelessly  emd  negligently  left  open  the  door  to  the  said 
apai-tment,  and  having  rendered  the  said  premises  dangerous  and  insecure,  as 
aforesaid,  he  carele.o.oly  and  negligently  failed  to  give  to  her,  or  others  desiring 
to  use  the  said  closet,  wnrnlng  or  notice  of  the  fact  that  the  said  trapdoor  had 
been  opened,  and  was  then  open;  and  that  plaintiff,  having  occasloa  to  go 
Into  the  said  department  of  the  said  closet,  did  enter  tibe  same  with  due  care 
and  c-aittion,  and  without  negligence  on  ber  part;  and  that  thereupon  she  tdl 
Into  the  said  opening,  spmlned  her  left  knee,  badly  bruised  her  right  arm,  and 
thereby  received  a  severe  nervous  shock;  and  that  she  was  otherwise  thereby 
bruised,  Injured,  and  made  sick,  lame,  and  sore,  her  general  health  seriously 
affected  and  weakened;  and  tliat  said  Injiu-ies  will  be,  as  she  is  Infonned  and 
l>eUeves,  of  a  permanent  character;  and  tliat  she  will  be  permanently  roi- 
dered  unwell  and  disabled  by  the  same.  (4)  That  the  said  accident  occurred, 
and  the  said  Injuries  were  received,  without  fault  or  negligence  on  the  part 
of  the  plaintiff,  and  wlmlly  through  the  carelessness  and  negligence  of  the 
defendant  and  his  said  servant  and  employe,  and  that,  by  reason  thereof,  the 
plaintiff  has  been  damaged  In  the  sum  of  ten  thousand  dollars  ($10,000). 
Wherefore  plaintiff  demands  judgment  against  the  defendant  for  the  sum  of 
ten  thousand  dollars  ($10,000),  besides  costs. 

The  answer  is  as  follows: 

The  defendant,  appearing  herein  by  Burr  &  Cioombs,  his  attorneys,  for  an- 
swer to  the  plaintiff's  complaint,  respectfully  shows:  (1)  That  he  admits  that 
he  Is  the  owner  of  a  certain  lot,  and  the  building  erected  thereon,  in  the  city 
of  Brooklyn,  and  known  as  "No.  632  Grand  Street,"  in  the  said  dty,  and  that 
he  rented  the  same  In  floors  or  apartments  to  several  different  pei'sons  or  fami- 
lies. (2)  This  defendant  denies  any  knowledge  or  Information  sufficient  to  form 
a  belief  as  to  whether,  at  the  times  mentioned  In  the  complaint,  the  iilaintiff 
resided  with  her  husliand  on  the  third  floor  of  the  said  building,  and  i^on 
Information  and  belief  he  denies  tlint  the  same  was  rented  to  tlie  motha  of  the 
plaintiff.  (3)  This  defendant  admits  that  there  was  erected  on  the  said  lot 
in  the  rear  of  the  said  house,  a  water-closet,  for  the  use  of  the  tenants  of  the 
said  house,  and  that  one  of  the  apartments  or  divisions  thereof  was  designated 
and  appropriated  to  the  use  of  the  persons  occupying  the  third  flow  of  the  said 
building.  (4)  Ui>on  information  and  belief,  tills  defendant  admits  that  the 
plaintiff  fell  through  a  traiKloor  In  the  floor  of  the  said  apartment;  but  this 
defendant  alleges  that  the  same  occivred  on  the  15th  day  of  February,  1883. 
and  not  on  the  15th  day  of  January,  1895,  as  alleged  In  said  complaint  (5) 
Upon  Information  and  belief,  this  defendant  admits  tliat,  In  consequence  of  the 
said  fall,  the  plaintiff  stistalned  certahi  injuries,  the  exact  extent  of  which  are 
unknown  to  this  defendant  but,  as  he  is  infonned  and  beUeves,  they  werv 
vei7  slight.  (6)  This  defendant  tleules  each  and  every  allegation  in  said  com- 
plaint contained  not  hereinbefore  admitted.  (7)  Further  answering,  and  for 
A  further  and  separate  defense,  this  defendant  alleges  that  the  injuries.  If  any. 
»u^italned  by  the  said  plaintiff,  were  due  whoUy  to  her  own  carelessness,  negll 
gence.  and  misconduct,  and  not  to  any  carelessness,  negligence,  or  mls(;onduct 
of  this  defendant  or  his  servants  or  ageiils.  Wherefore  this  defendant  de- 
mands judgment  that  the  eomplahit  la  this  action  be  dismissed,  and  tlut  lie 
recover  his  costs  thereof. 
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The  judge's  charge  is  as  follows : 

GcntlemeD  of  the  Inry,  the  plaintifF  !n  this  action  claims  that  on  the  15th 
ol  FebnuuT,  1886,  she  was  injured  by  falling  Into  what  may  be  called  the  cellar 
«f  a  wa^er-closet.  She  was  a  tenant  of  tlie  building  owned  by  the  defendant. 
and  she  had,  of  coiu^e,  a  right  of  free  access  to  the  closet.  It  is  not  disputed 
that  the  water  pipes  iiad  frozen,  or  that  something  had  occurred  to  prevent 
the  running  of  the  water  in  the  closet  The  tenant  with  whom  the  plaintiff 
lived,  or  some  one  of  the  persons  in  these  rooms,  requested  the  landloiYl  to  re- 
pair the  premises,  by  tliawing  out  the  water  pipes,  l^e  landlm^  sent  his 
brother  to  altend  to  the  repairing.  While  on  the  premises,  the  agent  of  the 
inndlord  called  at  the  rooms  of  the  plaintiff  for  the  purpose  of  obtaining  hot  wa- 
ter to  be  used  in  the  thawing  of  the  pipes.  He  also  obtained  the  key  of  the 
water-closet  from  the  plaintiff  or  SMue  one  In  the  rooms  occui)ied  by  the  plain- 
tiff. The  agent  then  went  below  to  the  doeet,  and  lifted  a  trapdoor,  some  two 
and  a  half  feet  square,  which  exposed  a  cellar  hole  below  of  three  or  four  or 
five  or  stz  feet  In  size,  and  three  or  four  feet  in  depth,  and  the  agent  used 
boiling  water  for  the  purpose  of  thawing  out  the  pipes.  It  would  seem  that  he 
returned  again  to  the  plaintiff's  room,  and  obtained  another  kettle  of  water, 
and  went  back  for  the  purpose  of  finishing  hia  bushiess  of  thawing  out  these 
pipes.  While  he  was  stUl  about  the  closet,  the  plaintiff  came  downstairs  for 
the  purpose  of  emptying  a  chamber  of  its  contents,  and  started  to  go  to  the 
water-closet.  As  she  came  out  of  the  l>ack  door,  she  saw  that  some  one  was 
in  the  closet,  or  atwut  the  closet;  and,  for  motives  of  delicacy  or  otherwise, 
she  suddenly  turned  back  toward  the  bouse,  and  then  Aortly  turned  again, 
and  walked  into  the  hole  in  the  water-closet,  and  received  some  injuries.  tlp<» 
these  facts,  three  questions  arise  for  your  consideration.  In  the  first  place,  was 
the  plaintiff  guilty  of  negligence  which  directly  contributed  to  her  injm??  In 
the  second  place,  was  the  defendant  guilty  of  negligence  which  contributed 
directly  to  this  Injury?  And  If  you  find  that  the  plaintiff  was  not  guilty  of 
negligence,  and  that  the  defendant  was  guilty  of  negligence,  you  then  come  to 
the  question  of  damages,  which  will  be  sufficient  compensation  to  the  plaintiff 
for  the  Buffering  and  pain  which  she  has  endured,  and  which  will  be  a  n>.i.son- 
able  pecuniary  compensation  for  her  condition,  excluding  absolutely  from  yom* 
estimate  all  questions  relating  to  her  condition  of  pregnancy,  or  to  the  effect 
that  she  had  had  a  miscarriage,  whichever  was  the  fact.  That  subject  has 
been  absolutely  withdrawn  from  you,  and  it  would  be  wrong  for  you  to  take 
into  consideration  at  all  any  damage  which  she  has  suffered  or  any  pain  which 
she  has  suffered  by  reason  of  her  delicate  condition.  If,  on  the  other  hand, 
you  find  that  the  plaintiff  was  herself  guilty  of  negligence,  then  she  cannot 
reifftyer,  and  your  vodlct  must  be  for  the  defendant.  In  the  next  place.  If  you 
And  that  tbe  defendant,  by  himself  or  his  brotber,  was  not  guilty  of  negUgencie, 
then  your  verdict  will  be  for  the  defendant 

Now,  you  naturally  Inquire  ot  the  court,  what  is  negligence?  Negligence  on 
the  part  either  of  the  jdalntlff  or  of  the  defendant  is  the  omission  of  a  duty 
which  a  prudent  man  would  observe;  and  of  that  question  of  negligence,  either 
on  tlio  part  of  the  plaintiff  or  on  the  part  of  the  defendant,  you  are  to  be 
tbe  absolute  Judges.  You  know  that  a  motion  has  been  made  by  counsel  for 
tbe  defendant,  and  strenuously  argued,  that  there  is  no  evidence  in  this  case 
that  the  plaintiff  was  free  from  negligence  on  her  part  That  motion  haa  been 
reserved  for  further  consideration,  and  you  will  derive  no  inference,  gentlemen 
of  the  Jury,  one  way  or  the  other,  from  the  fact  that  the  court  has  up  to  this 
time  refusied  to  nonsuit  the  plaintiff.  I  am  intending  to  leave  to  you  absolutely 
an  the  facts  In  the  case,  without  any  expression  of  my  own  opinion  on  the 
subject  of  whether  the  plaintiff,  under  the  circumstances,  was  guilty  of  negli- 
gence, and  whether  the  defendant  was  guilty  of  negligence,  as  I  have  stated. 
It  i^>pears  in  this  case  that  the  plaintiff  has  defective  eyesight,  and  you  have 
the  right  to  take  into  consideration  upon  that  subject  her  appearance  upon  the 
stand.  She  had  tbe  right  to  go  to  this  water-closet.  She  was  bound  to  exercise 
a  reasonable  degree  of  prudence  and  caution  In  entering  that  water-closet,  if 
she  knew  or  had  fair  notice  that  the  water-closet  was  undergoing  repairs.  She 
knew,  or  ought  to  have  known,  that  the  water-closet  was  not  as  bright  and 
light  as  the  back  yard,  and  therefore  she  was  bound  to  take  somewhat  greater 
cantlon  in  entering  the  water-closet,  if  she  knew  that  it  was  undergoing  repairs, 
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than  she  would  have  been  compened  to  exercise  If  she  had  beoi  simply  taking 
a  walk  In  the  open,  uncovered  space  of  the  back  yard.  All  the  facts  antl  cir- 
cumstances of  the  light  or  darkness  of  tne  closet,  of  her  opportunity  to  see 
what  the  condition  of  the  floor  was,  as  to  whether  the  trap  was  opened  oi- 
closed,  If  she  knew  there  was  a  trap  there,  are  within  your  province;  and  you 
must  bring  a  fair,  unbiased  judgmmt,  untouched  by  sympathy  for  one  side  or 
the  other,  to  the  consideration  of  that  question. 

There  are  various  requests  before  me  for  charging.  Are  there  any  special 
ones  which  you  desire  me  to  present  to  the  Jury? 

Mr.  Powell:     I  ask  your  honor  to  charge  my  fifth  request 

The  Court:    I  decline  to  charge  it. 

(Exception.) 

Mr.  Powell:     I  ask  your  honor  to  charge  the  sixth. 

The  Court:  I  charge  you,  gentlemen,  that  if  the  plaintiff  had  received  no 
warning,  and  received  none  as  she  ^K>roached  the  closet,  and  did  not  know  ot 
the  existence  of  the  trapdoor  In  the  floor,  she  was  under  no  obligation  to  look 
out  for  holes  in  the  floor.     I  have  so  charged  already. 

Mr.  Powell:  I  think  yoiu-  honor  has  cliarged  in  substance  the  third  request. 
I  will  not  request  you  to  charge  it. 

Mr.  Wilson:  I  except  to  that  portion  of  the  charge  which  says  that  she  was 
only  bound  to  use  ordinary  care  and  prudence  If  she  knew  that  the  hole  was 
thorp,  and  ask  your  honor  to  charge  that  she  was  iKtund  to  use  ordinary  care 
at  all  times. 

The  Court:     I  have  not  charged  your  flrst  statement,  and  charge  your  second. 

Mr.  Wilson:  I  ask  your  honor  to  charge  that,  if  she  had  defective  eyesight. 
She  was  bound  to  use  more  care  than  if  she  had  good  eyesight. 

(Charged.     Plaintiff  excepts.) 

The  (Sourt:  She  was  bound  to  exercise  a  diligence  and  care  commensurate 
with  alt  the  circumstances,  and  that  into  that  combination  of  circumstances  the 
question  of  her  vision  enters;  but  she  was  not  bound  to  any  extraordinary  care 
In  approaching  tills  place. 

Mr.  Wilson:  I  ask  your  honor  to  charge  that  it  was  not  negligence  for 
Thomas  Carney  to  remove  the  cover  of  the  trapdoor,  and  to  keep  it  off  during 
all  the  time  he  was  working  tliere. 

The  Court:  It  was  not  negligence  provided  he  used  due  care  In  notifying  the 
person.>t  who  had  a  right  to  approach  this  place,  of  its  condition. 

Mr.  Wilson:  I  ask  your  honor  to  charge  that  he  was  not  bound  to  notify  any 
one  of  Its  condition  unless  he  knew  or  had  reason  to  believe  that  some  one  was 
approaching  the  hole. 

(I>('cliiied.    Exception.) 

The  Ckiurt:  He  is  botmd  to  take  precautions  against  persons  approaching  Qie 
place  without  notice  to  him,  because  a  person  might  approach,  and  he  not 
know  it. 

Mr.  Wilson:  I  ask  your  honor  to  charge  that  it  was  not  negligence  fOr 
Mr.  Carney  to  leave  the  door  open  of  the  closet  while  working  there. 

The  Court:  I  so  charge,  provided  he  gave  notice  to  the  plaintiff  of  the  oon- 
dltion  In  which  the  floor  of  the  closet  was  left. 

Mr.  Wilson:     I  except  to  the  modification. 

Argued  before  GOODBICM,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Burr,  dbombs  &  Wilson,  for  appellant. 
Foley  &  Powell,  for  respondent. 

PER  CURIAM.  The  request  to  charge  was  properly  declined.  The 
defendant's  agent  was  bound  to  take  precautions  against  danger,  not 
only  to  persons  who  he  either  knew  or  had  reason  to  believe  were  ap- 
proaching the  hole,  but  of  those  persons  who  it  was  probable,  in  the 
ordinary  use  of  the  premises,  might  approach  the  hole;  and  such  was 
the  charge  of  the  court. 
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(16  App.  IMv.  002.) 

In  re  OPBNINO  OF  FOBTT-BIGHTH  STRBBT. 

(Supreme  Court,  Appellate  Division,  Second  Department    Jnly  T,  189T.) 

MDRIOIPAL  IMPROVBKKNTS — ASSBBBKKHT  Of  DAMAOEB. 

,  Under  tbe  charter  of  the  dty  of  Brooklyn  (title  19),  providing  ttiat  on 
the  taking  of  land  for  public  purposes  the  commissioners  of  estimate  shall 
determine  only  the  value  of  the  land  taken,  while  the  board  of  assessors 
■hall  assess  the  cost  of  the  Improvement  on  the  abutting  property,  the  cmn- 
mlsslonerB  of  estimate  cannot  dednct  from  the  award  for  tta«  land  taken 
supposed  benefits  to  landowners  by  Qie  Improvement 

Appeal  from  special  term,  Kings  county. 

Patrick  H.  Flynn  appeals  from  an  order  confirming  the  report  of 
commissioners  of  estimate  in  the  matter  of  the  opening  of  Forty- 
Eighth  street  from  Fifth  avenue  to  the  city  line  in  the  Eighth  ward 
in  the  city  of  Brooklyn.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Nathaniel  H.  Clement,  for  appellant  Patrick  H.  Flynn. 
Michael  Fnrst,  Asst.  Corp.  Counsel,  tor  respondent 

CULLEN,  J.  The  rale  has  been  so  often  reiterated  that  an  award 
of  commissioners  of  appraisal  will  not  be  set  aude  for  inadequacy, 
or  as  excessive,  unless  the  award  is  so  palpably  wrong  as  to  shock 
the  sense  of  justice,  that  it  is  not  necessary  to  cite  any  authorities 
in  its  support.  At  the  same  time,  an  award  will  be  set  aside  if  it 
appears  that  the  commissioners  proceeded  on  an  erroneous  principle 
in  making  their  award.  The  appellant's  land  is  situate  at  the  inter- 
section of  Forty-Eighth  street  and  Sixth  avenue,  for  the  opening  of 
which  streets  prooeedings  were  instituted.  At  the  time  of  the  insti- 
tution of  this  proceeding,  Sixth  avenue  had  not  been  opened.  The 
land  taken  from  the  appellant  was  a  trifle  less  than  six-sevenths  of 
an  acre.  The  lowest  valuation  of  this  property,  considered  as  farm 
land,  fixed  by  any  of- the  affidavits  in  behalf  of  the  city,  is  f3,500  an 
acre.  The  commissioners  awarded  the  appellant  f  500.  It  is  appar- 
ent, from  the  affidavits  and  the  proceedings  before  the  commissioners, 
that  this  determination  was  reached  by  the  consideration  that  the 
value  of  the  remaining  lands  of  the  appellant  was  enhanced  by  the 
improvement,  and  that  the  amount  awarded  represents  only  what  the 
commissioners  determined  was  the  difference  between  the  value  of 
the  whole  tract  to  the  appellant  before  the  taking  and  that  which 
was  left  after  the  taking.  This  appeal,  therefore,  presents  the  cor- 
rectness of  such  a  rule  and  proceedings  to  open  streets  in  the  city 
of  Brooklyn.  The  learned  counsel  for  the  respondent  contends  that 
the  rule  followed  by  the  commissioners  was  correct,  and  in  support: 
of  his  position  cites  Dill.  Mun.  Corp.  §§  622,  624,  and  Cooley,  Const 
Lim.  p.  697  et  seq.  Judge  Dillon  does  assert  the  rale  that  in  apjvo- 
priating  land  for  a  public  improvement  the  commissioners  may  con- 
sider the  special  benefits  accruing  to  the  landowner  by  the  improve- 
ment, and  deduct  the  amount  of  such  benefits  from  the  value  of  the 
property  taken.    Indeed,  in  all  cases  of  the  openings  of  streets  or 
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highways,  where  the  same  commissioners  both  ascertain  the  com- 
pensation and  assess  ihe  cosit  of  improvement,  that  is  onqoestionably 
the  rule.  But  evidently  Mr.  Dillon  does  not  regard  such  proceedings 
as  merely  for  the  compulsory  acquisition  of  the  property,  for  he  says 
(section  617)  that  they  involve  the  exercise  of  two  diflferent  powers, 
viz.:  that  of  eminent  domain,  for  which  the  property  is  taken,  and 
that  of  taxation,  which  iiicludes  the  assessments  on  the  property 
specially  benefited.  So,  In  Genet  v.  City  of  Brooklyn,  99  N,  Y.  296, 
1  N.  E.  777,  which  arose  out  of  a  proceeding  to  open  Sackett  street 
under  a  special  statute,  where  the  commissioners  both  made  the 
award  for  lands  taken,  and  the  assessment  on  property  benefited, 
Judge  Andrews  writes: 

"We  tlUnk  the  arKUznent  falls  In  omitting  to  separate  the  two  powers  exer- 
elsed  by  the  legislature  In  framing  the  act  of  1868,  viz.  the  power  of  taxation, 
and  the  right  of  eminent  domain.  *  •  •  The  right  to  compensation  is  the 
right  of  the  citizen  whose  land  Is  taken,  which  the  legislature  can  neither  Ignore 
nor  deny.  The  power  of  taxation,  on  the  other  hand,  Is  vested  In  the  li^sla- 
ture,  and  la  practically  absolute,  except  as  restrained  by  constitutional  limita- 
tions. •  •  •  The  Imposition  of  local  assessments  for  benefits  Is  an  exer- 
cise of  the  taxing  power." 

Mr.  Cooley  asserts  that,  in  the  absence  of  constitutional  restric- 
tions, the  benefits  that  the  landowner  may  derive  from  the  improve- 
ment may  be  taken  into  account  in  measuring  the  compensation  he 
is  to  receive  for  the  land  taken.  It  is  unnecessary  for  us  to  discuss 
whether,  in  a  proceeding  strictly  and  solely  in  tiie  exercise  of  the 
power  of  eminent  domain,  benefits  to  the  landowner  may  be  deducted 
from  the  value  of  the  land  taken.  Assuming  that  such  a  rule  would 
not  be  unconstitutional,  it  plainly  cannot  obtain  in  the  proceeding 
under  review.  As  already  stated,  ordinarily  comjnissionere  in  street 
openings  are  both  commissioners  of  estimate  and  commissioners  of 
assessment,  and  such  was  formerly  the  case  in  the  city  of  Brooklyn. 
But  by  title  19  of  the  charter  of  the  city  the  commissioners  determine 
only  tiie  value  of  the  land  taken,  while  the  board  of  assessors  assess 
tbe  cost  of  the  improvement  on  the  abutting  property  within  the 
assessment  district.  Therefore,  if  the  commissioners  of  estimate 
should  make  any  deduction  from  the  award  for  supposed  benefits,  the 
landowner  would  be  compelled  to  pay  his  share  of  the  same  benefits 
over  again  when  the  cost  of  the  improvement  is  assessed  upon  him. 
This  would  plainly  he  unjust. 

The  order  appealed  from  should  be  reversed,  with  flO  costs  and 
disbursements,  and  the  matter  remitted  to  the  commissioner^  with 
directions  to  make  a  new  report    All  concur. 


(19  App.  Dlr.  (M.-?.) 

In  re  OPENING  OF  MOaRIS  STREaBJT. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  7,  1897.) 

Ofbnino  Street — Owmbrshif  of  Awabd— Rbfbrbhcb  PEttoiKO  Apfbal. 

An  award  was  made  to  P.  for  land  taken  for  a  proposed  street.  At  con- 
firmation a  contest  as  to  ownership  was  suggested.  The  order  was  modi- 
fled  by  snbstltntlng  "Unknown  Owners"  for  P.,  and  the  question  of  owner- 
ship was  referred.    A  sum  nearly  equal  to  the  award  had  been  assessed 
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against  P.  for  benefltB  resulting  to  hla  premises,  and  bad  been  deducted 
tmm  the  award.  The  balance  was  stricken  out,  learlng  the  entiie  sum  as- 
sessed for  benefits  to  stand.  P.  appealed  from  the  order  so  modified,  but 
desired  to  proceed  with  the  reference  pending  the  appeaL  Held,  that  the  ref- 
erence was  properly  proceeded  with,  because  mor«  expeditious,  and,  if  in 
P.'s  favor,  it  woidd  terminate  tlie  appeal. 

Appeal  from  special  term,  Dutchess  county. 

In  the  matter  of  the  laying  out  and  opening  of  Morris  street  between 
Kverdale  avenue  and  Hawthorne  avenue,  in  the  city  of  Yonkers,  the 
ownership  of  the  land  taken  was  contested,  and  the  report  of  the  com- 
missioners was  modified  at  confirmation,  the  question  of  ownership 
being  referred.  From  the  order  so  modified  an  appeal  was  taken,  but 
the  reference  was  ordered  to  proceed  pending  the  appeal.  From  the 
order  directing  the  reference  to  proceed,  Annie  L.  Winters  and  James 
B.  Ludlow,  claimants,  appeal.    Affirmed. 

Argued  before  GOODRIOH,  P.  J.,  and  CULLEN,  BAETLETT, 
HATCH,  and  BRADLEY,  JJ. 

James  B.  Ludlow,  for  appellants. 
William  Romcr,  for  respondents. 

BRADLEY,  J.  There  seems  to  be  but  little  occasion  for  contro- 
versy on  the  subject  of  the  order  from  which  this  appeal  was  taken. 
The  order  was  made  on  the  application  in  behalf  of  the  Purser  heirs, 
who  are  the  respondents  on  this  review,  upon  a  hearing  opposed  by  the 
appellants,  who  are  some  of  the  Ludlow  heirs.  The  dispute  between 
the  two  sets  of  heirs  has  relation  to  the  sum  of  f3,240  awarded  in  this 
matter  by  the  commissioners  for  land  taken  for  the  south  half  of  the 
proposed  Morris  street.  This  award  was  made  to  the  Purser  estate, 
and  when  their  report  came  before  the  court,  upon  motion  made  in  be- 
half of  the  city  of  Yonkers  for  confirmation,  tiie  contest  between  the 
Purser  and  Ludlow  heirs  was  brought  to  the  attention  of  the  court, 
and  the  order  was  modified  by  striking  out  the  "Purser  Estate,"  as 
the  beneficiary  of  the  award,  and  inserting  "Unknown  Owners,"  and 
as  so  (and  in  another  respect,  hereinafter  mentioned)  modifleid  was 
confirmed.  And  it  was  referred  to  a  referee,  named,  to  determine  who 
were  the  persons  legally  entitled  to  the  strip  of  land  taken  for  sudi 
south  half  of  the  proposed  street.  It  was  further  ordered  that  in  the 
meantime  the  amount  of  the  award  remain  with  the  city  treasurer, 
to  the  credit  of  this  proceeding,  subject  to  the  further  order  of  the 
court.  From  that  order  the  PursCT  heirs  appealed.  They  neverthe- 
less desired  to  proceed  with  the  reference.  But  the  appellants  re- 
sisted the  proceeding  with  it  nntil  the  appeal  so  taken  should  be  dis- 
posed of.  Thereupon  the  motion  was  made  by  the  Purser  heirs  for  di- 
rection that  the  reference  proceed  to  determination,  and  that  the  ap- 
peal so  taken  by  them  be  suspended  in  the  meantime,  and  from  the  m- 
der  made  to  that  effect  this  appeal  is  taken. 

It  quite  evidently  appears  that  the  real  and  sabstantial  controversy 
of  the  parties  to  this  appeal  is  in  their  conflicting  claims  to  the  sum  of 
the  award  before  mentioned,  and  that,  if  the  result  of  the  refereD<!e 
in  that  respect  gives  it  to  the  Purser  heirs,  they  will  not  care  to  pro- 
ceed with  their  fippeal,  and  the  controversy  will  be  ended.    In  that 
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and  the  further  fact  relating  to  the  exi)ense  of  printing  the  papers  for 
the  hearing  of  the  appeal,  are  reasons  asserted  in  support  of  the  order 
now  under  consideration.  On  the  other  hand,  it  is  urged  that  the  ex- 
pense of  the  reference  will  be  wasted  if  the  Purser  heira  are  not  satis- 
fled  with  the  result,  and  proceed  with  their  appeal  to  reversal  of  the 
order  upon  which  the  reference  is  founded;  and  it  is  further  urged 
that  they  are  chargeable  with  laches  for  failure  to  bring  their  appeal 
on  to  hearing.  There  is  some  force  in  those  suggestions,  althou^  the 
expense  of  the  referee  and  stenographer  will,  by  virtue  of  the  stipula- 
tion to  that  effect,  fall  upon  the  unsuccessful  party  in  the  reference. 
There  is,  however,  the  further  fact  that  the  sum  of  f 2,950  was  assessed 
against  the  Purser  heirs  for  benefits  resulting  to  their  premises  by 
the  street.  In  the  report,  as  made  by  the  commissioners,  this  sum 
was  deducted  from  such  award,  increased  by  the  nraninal  sum  of  $10 
for  land  taken  for  the  north  half  of  the  proposed  street,  thus  leaving 
the  balance  of  $300,  which  in  their  report  was  mentioned  as  such  to  be 
paid  to  the  Purser  heirs.  By  the  fiurther  modification  of  the  report 
made  by  the  order  confirming  it,  such  balance  was  stricken  out,  thus 
reaving  the  entire  sum  assessed  for  benefits  to  stand.  This  furnishes 
a  substantial  reason  for  a  desire  on  their  part  to  have  the  reference 
proceed  to  conclusion  without  unnecessary  delay. 

It  is  now  evident  that  the  appeal  from  that  order  cannot  be  heard  in 
considerable  time.  And  as  it  is  not  seen  that  any  prejudice  will  nec- 
essarily result  to  the  legal  rights  of  the  appellants  by  having  the  hear- 
ing before  the  referee  go  forward  to  an  early  determination  by  him  of 
the  disputed  claims  to  the  amount  of  the  award  in  question,  the  order 
tahould  be  affirmed.    All  concur. 


(10  Api).  Div.  615.) 

MURPHY  V.  DAVIS  et  aL 

(SnpreoM  Court,  Appellate  Division,  Second  Department.    Jnly  7.  1807.) 

1.  Parties— AccocNTiNo  by  Guardian. 

To  an  action  by  an  assignee  of  a  certain  share  of  a  ward's  claim  on  hla 
former  guardian,  brougtit  against  such  guardian,  for  an  accoonting,  the 
-ward  Is  a  proper  party  defendant,  where  he  declines  to  join  as  a  party 
plaintiff. 

2.  Account— When  Bill  MAmTAiRABLE. 

In  an  action  by  an  attorney  against  D.  and  his  former  goardlan  tor  as 
account  by  the  latter,  plaintifT  alleged  that  D.  employed  him  to  require  tbe 
guardian  to  account,  and  agreed  that  plaintiff  should  have  40  per  cent,  of 
the  amount  realized;  that  afterwards  D.  sold  and  assigned  to  plaintlfT  40 
per  cent  of  his  claim  on  his  guardian,  and  plaintiff  agreed  to  prosecute  the 
dalm  as  he  might  deem  to  D.'s  advantage;  that  he  was  about  proceeding  to 
obtain  an  accounting  as  guardian  when  the  latter  and  D.  sought  by  coUu- 
slon  to  make  a  settlement  in  order  to  defeat  plaintiff's  rights  under  said 
agreement;  and  that  said  guardian  had  not  accounted,  and  by  reason  there- 
of plaintiff  could  not  state  the  amount  to  which  he  was  entitled.  Beld, 
that  it  was  error  to  dismiss  the  complaint  where  the  evidence  showed  that 
the  guardian  was  liable  to  account  to  D.,  and  that  the  settlemrait  was  made 
by  the  guardian  with  knowledge  of  the  assignment. 

Appeal  from  special  term,  New  York  county. 
Action  by  Edward  H.  Murphy  against  Henry  L.  Davis,  as  guardian 
of  Edward  M.  Davis,  and  Edward  M.  Davis,  to  compel  the  former  t<> 
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acconnt  as  sncb  gnardlan.  From  a  judgment  entered  on  a  decision 
at  special  term  dismissing  tlie  complaint  on  the  merits,  plaintiff 
appeals.    Reversed. 

The  defendant  Edward  M.  Davis  was  the  sole  heir  and  next  of  kin  of  George 
Davis,  Jr.,  and  Sarah  E.  Davis,  bis  fatlier  and  mother,  deceased.  letters  of  ad- 
ministration on  the  estate  of  each  of  them  were  Issued  to  the  defendant  Henry 
Li.  Davis,  and  in  the  year  1879  he  was  appointed  general  guardian  of  Edward 
M.  Davis,  who  was  then  an  infant.  In  the  year  1894,  when  the  latter  was  up- 
ward of  21  years  of  age,  he  employed  the  plaintiff,  who  was  then  and  yet  Is  an 
attorney  and  counseloi'  at  law,  to  take  proceedings  by  action  or  otherwise  to  re- 
quire Henry  L.  Davis  to  aecoimt  as  such  guardian,  and  agreed  with  the  plaintiff 
that  he  should  have  for  his  services  40  per  centum  of  the  gross  amomit  realized 
from  the  fiuardlan.  Later,  the  defendant  Edward  M.  Davis  and  the  plaintiff  en- 
tered Into  a  further  agreement  In  writing,  of  date  November  20,  1894,  whereby, 
after  reciting,  among  other  things,  the  former  agreement,  Edward  M.  Davis  sold 
and  assigned  to  the  plaintiff  40  per  centum  of  his  claim  upon  the  defendant 
Henry  L.  Davis,  as  his  guardian;  and  the  plaintiff  thereby  agreed  to  prosecute 
the  claim  for  Edward  M.  Davis  against  the  estate  of  Sarah  B.  Davis  and  other 
permns  referred  to,  as  he  (plaintiff)  might  deem  to  be  to  the  advantage  of  Ed- 
wanl  M.  Davis.  By  his  complaint,  the  plaintiff  alleges  all  those  facts,  and  the 
exi.«!t<'nce  of  such  claim  of  Edward  M.  Davis  against  the  defendant  Henry  L. 
Davis,  as  guardian.  The  plaintiff  also  alleges  that  he  proceeded  to  Investigate 
the  matter  of  the  estate  of  Sarah  E.  Davis,  deceased,  and  instituted  proceedings 
to  compel  Henry  L.  Davis  to  account  as  administrator,  and  was  about  proceed- 
ing to  obtain  his  accounting  as  such  guardian  when  the  latter  sought  to  arrange 
a  compromise  with  Edward  M.  Davis,  and,  "by  collusion  and  covin,  to  make  an 
advantageous  settlement,  in  order  to  defeat  the  plaintiff  from  obtaining  his  com- 
pensation, as  provided  in  said  agreement";  that  Edward  M.  Davis  "consented 
to  and  entered  Into  such  scheme"  with  Henry  L.  Davis,  "tac  the  purpose  and 
object  above  named";  that  such  defendant  has  not  filed  any  account  as  guard- 
ian; and  that,  l)ecause  no  accounting  lia.s  been  made,  the  plaintiff  is  unable  to 
state  the  amount  to  which  he  Is  entitled.  The  relief  sought  by  the  plaintiff  was 
an  accounting  by  the  defendant  Henry  L.  Davis,  as  such  guardian,  with  a 
view  to  the  determination  of  the  amount  due  to  the  plaintiff,  and  other  rdlef. 

Aj^ued  before  GOODEICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

John  J.  Joyce,  for  appellant. 
C.  Elliott  Minor,  for  respondents. 

BRADLEY,  J.  The  defendant  Edward  M.  Davis  was  properly 
made  a  party  defendant,  becanse  he  declined  to  join  as  a  party  plain- 
tiff. The  relation  of  attorney  and  client  between  the  plaintiff  and 
defendant  appears.  The  action,  however,  is  not  founded  upon  any 
lien  in  behalf  of  the  plaintiff,  nor  could  it  be  supported  on  such 
ground.  The  foundation  on  which  the  plaintiff  rests  his  alleged 
right  of  action  is  an  executed,  as  distinguished  from  an  executory, 
agreement,  by  which  the  defendant  Edward  M.  Davis  assigned  to  him 
40  per  centum  of  the  amount,  whatever  it  was,  which  existed  against 
the  defendant  Henry  L.  Davis,  and  for  which  he  was  liable  to  account 
as  general  guardian  of  the  other  defendant.  The  fact  that  there  was 
some  and  a  certain  amount  for  which  he,  as  such  guardian,  was  liable 
to  account,  sufficiently  appeared  upon  the  trial  for  the  purpose  of  the 
question  presented  on  tMs  review;  and  the  evidence  tended  to  prove, 
and  it  is  not  questioned,  that  the  defendant  Henry  L.  Davis  was 
advised,  when  he  negotiated  the  settlement  with  his  ward,  that  such 
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agreement  had  been  made  between  Edward  M.  Davis  and  the  plain- 
tiff. 

Without  adding  any  evidence  to  that  introduced  on  the  part  of  the 
plaintiff,  the  defendants'  counsel  moved  that  the  complaint  be  dis- 
missed, on  the  gronnds  (1)  that  no  cause  of  action  was  alleged  in  it 
or  proved;  (2)  that  the  plaintiff,  as  attorney  of  the  court,  could  not 
maintain  the  action;  (3)  tliat  his  only  remedy  was  by  action  at  la^r 
against  his  client  for  damages.  In  gra'nting  the  motion,  the  court 
expressed  the  view  that  the  case  came  within  the  principles  aa- 
nounced  in  Randall  v.  Van  Wagenen,  115  N.  Y.  527,  22  N.  E.  361.  In 
that  case  the  plaintiff  was  an  attorney  and  counselor  at  law.  He 
alleged  that,  as  such,  he  had  been  prosecuting  an  action  in  behalf 
of  parties  O'Niel  against  Van  Wagenen,  upon  a  cause  of  action  on 
contract  for  upward  of  |10,000;  that,  as  compensation  for  his  services^ 
it  was  agreed  between  him  and  the  plaintiffs  therein  that  he  should 
have  one-half  the  amount  of  any  recovery  which  should  be  had;  that 
it  was  further  agreed  that  the  plaintiff  shonld  hold  the  entire  claim 
against  Van  Wagenen  as  collateral  security  for  the  payment  to  hin» 
of  such  compensation;  that  thereafter  the  O'Niels,  fraudulently  col- 
luding with  Van  Wagenen  to  cheat  and  defraud  the  plaintiff,  made 
$in  agreement  with  him  in  terms  settling  the  claim,  and  discontiniiing 
the  action.  The  relief  there  sought  was  the  recovery  of  a  apeciflo 
sum  of  money.  The  complaint  in  that  action  was  dismissed  at  the 
opening  of  the  trial,  on  the  ground  that  it  failed  to  state  facts  suCB- 
c»ent  to  constitute  a  cause  of  action.  In  the  view  here  taken  of  that 
case,  it  has  no  controlling  application  to  the  question  upon  which  the 
disposition  of  the  present  case  depends.  In  the  Randall  Case  it  was 
held  that  the  complaint  was  properly  dismissed,  because  (1)  it  could 
not  be  supported  as  for  a  lien,  for  reasons  well  established  by  author- 
ity; and  (2)  the  action  could  not  be  sustained  by  the  plaintiff  as 
assignee  of  the  O'Niels,  because  the  complaint  in  that  aspect  alleged 
no  cause  of  action  against  Van  Wagenen  upcm  which  to  .found  any 
recovery,  in  that  no  contract  as  the  foundation  of  any  claim  of  the 
O'Niels  against  him  was  alleged.    And  the  court  added: 

"Awnmlng  that,  after  the  dlscontlnuAnce  of  the  original  action,  Randall  could 
have  brought  a  suit,  as  assignee,  on  the  contract  between  the  O'Nells  and  Vai» 
Wageucii,  this  was  not  such  an  action." 

In  the  case  at  bar  the  plaintiff  alleges  and  proves,  not  only  the 
assignment  to  him,  but  also  that  the  defendant  was  liable  to  account 
to  his  assignor  for  some,  and  the  evidence  tends  to  prove  an  amount. 
The  apparent  purpose  of  the  action  is  to  compel  the  defendant,  a& 
snch  general  guardian,  to  account,  which  is  the  subject  of  equitable 
jurisdiction,  as  his  relation  is  in  such  sense  that  of  trustee;  and  for 
such  purpose  the  jurisdiction  of  this  court,  as  a  court  of  equity,  is  con- 
current with  that  of  the  surrogate's  court.  Haddow  v.  Lundy,  59  N.  Y. 
320;  Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263.  It  is  difficult 
to  see,  in  the  situation  as  presented  by  the  pleadings  and  proofs,  how 
the  dismissal  of  the  complaint  can  be  supported.  The  settlement 
made  with  Edward  M.  Davis  by  the  defendant  Henry  L.  Davis, 
charged  with  notice  of  the  assignment  to  the  plaintiff,  did  not  con- 
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elude  the  latter.  It  is  true  that  wag  an  agreement  made  between 
attorney  and  client,  and,  as  between  them,  considerations  may  arise 
not  applicable  as  between  parties  otherwise  situated.  Bnt  that  re- 
lation does  not  have  any  necessary  bearing  npon  the  question  pre- 
sented on  this  review.  The  contest  here  arises  upon  the  appeal  of 
the  plainti£f,  between  Mm  and  the  defendant  Henry  L.  Davis  only. 
It  is  true  that  the  value  of  such  services  as  the  plaintiff  rendered  for 
his  client  does  not  appear;  nor  is  it  essential  that  It  should  for  the 
purposes  of  this  review.  It  does  appear  that  he  performed  some  serv- 
ice; and  if,  as  between  him  and  Edward  M.  Davis,  by  reason  of  their 
relation,  it  should  be  claimed  to  be  inequitable  to  allow  the  plaintiff 
the  full  amount  of  the  40  per  cent.,  that  is  a  matter  properly  for  con- 
sideration, in  view  of  such  proof  as  may  be  given  on  the  subject. 
It  is  sufficient  for  the  purposes  of  this  review  that  such  relation  does 
not,  so  far  as  appears,  deny  to  the  plaintiff  the  right  to  some  relief 
upon  the  cause  of  action  alleged  by  him,  and  which  the  evidence 
tended  to  establish.  Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263. 
And  although  an  agreement  between  attorney  and  client  for  a  share 
in  the  subject  of  an  action  as  compensation  for  its  prosecution  by 
the  former  may  be  regarded  with  suspicion,  and  will  not  be  extended 
by  constmction  unfavorably  to  the  client,  it  is  not  presumed  to  be 
void.  Buriing  v.  King,  2  Thomp.  &  0.  545;  Fowler  v.  Callan,  102 
N.  Y.  395,  7  N.  E.  109. 

The  defendant  Edward  M.  Davis  appeared  in  the  action,  and 
answered.  By  his  answer,  be  recognized  the  agreement  between  him 
and  the  plaintiff,  and  hereinbefore  referred  to,  and  made  no  attack 
upon  it,  its  purpose  or  fairness.  This,  however,  can  be  the  subject 
of  consideration  npon  another  trial,  if  any  occasion  for  it  there  arises. 

These  views  lead  to  the  conclusion  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted;  coets  to  abide  the  final  award  of 
costs.    All  concur. 


<1S  App.  DlY.  6Si.) 

PEOPLE    V.   ARMOUR   et   al. 

(Supreme  Court,  Appellate  Division,  B^ourth  Department    June  12,  180T.) 

1.  DiscovKHv— Examination  of  Corporatk  Emplotes. 

A  plaintiff,  for  the  purpose  of  enaUlng  him  to  state  Us  complaint  mare 
definitely,  as  required  by  an  order  of  court.  Is  entitled  to  an  order  reQulrlng 
the  examination  of  employOs  of  a  railroad  oorporatlon,  not  directors  or 
execntlTe  officers,  by  virtue  of  Code  Civ.  Proc.  |  871,  providing  for  the 
taking  of  a  deposition  of  a  person  not  a  party,  whose  testimony  Is  material 
and  necessary,  and  section  872,  subd.  7,  providing  for  the  examination  of  a 
corporation  by  the  examiuaiion  of  its  officers  and  directors. 

&  Samk. 

The  fact  tliat  the  acts  for  which  penalties  are  souglit  to  be  recovered  are 
misdemeanors  is  no  reason  for  denying  plaintiff  the  right  to  examine  third 
persons. 

Appeal  from  trial  term. 

Action  by  the  people  of  the  state  of  New  York  against  Philip  D. 
Armour  and  others.    From  an  order  denying  a  motion  to  vacate  seven 
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orders  for  the  examination  of  several  persons,  defendants  appeal    Af- 
firmed. 

April  10,  1898,  a  statute  of  thla  state  known  as  the  "Agricnltural  Law"  (chap- 
ter 838  of  the  Laws  of  that  year)  was  passed  and  took  effect.  By  section  2tt 
of  that  act  It  was  made  a  penalty  to  sell  or  offer  for  sale  oleomargarine  within 
this  state.  By  section  37  a  penalty  of  $100  was  provided  for  every  violation  of 
the  provisions  of  section  26.  It  appears  by  the  record  that  the  defendants,  wh» 
reside  at  Chicago,  during  the  years  1893  and  1894  were,'  through  their  agents, 
engaged  in  selling  oleomargarine,  butterine,  and  other  imitations  of  butter  in 
this  state,  In  violation  of  this  statute,  relying  upon  the  belief  that  the  statute 
was  violative  of  the  constitution  of  the  United  States.  Decemlier  10,  1894,  the 
case  of  Plumley  v.  Massachusetts  was  decided  by  the  supreme  court  of  the 
United  States  (166  U.  S.  461,  15  Sup.  Ct.  154),  holding  that  a  similar  statute 
of  the  state  of  Massachusetts  was  not  violative  of  the  constitution  of  the  United 
States.  Immediately  thereafter  the  defendants  withdrew  tJieir  agencies  in  this 
state  for  the  sale  of  oleomargarine,  butterine,  and  other  imitations  of  butter, 
and  directed  the  return  by  their  agents  of  all  books  and  papers  relating  to  pre- 
vious shipments  and  sales.  By  chapter  70  of  the  Laws  of  1885,  the  commis- 
sioner of  agriculture,  subject  to  the  approval,  in  writing,  of  the  governor  and 
attorney  general,  was  authorized  to  compromise  all  causes  of  actions  arising 
inder  the  agricultural  law  prior  to  the  passage  of  chapter  70.  Efforts  to  effect 
a  compromise  with  the  defendants  failed,  and  February  21,  1896,  this  action 
was  begun  by  the  personal  service  of  the  summons  and  complaint,  and  on  the 
7th  of  March,  1896,  all  the  defendants  appeared  by  their  attorneys.  The  com- 
plaint sets  forth  several  hundred  violations  of  the  statute,  and  demands  a  Judg- 
ment for  1588,700.  In  June,  1896,  upon  the  motion  of  the  defendants,  an  order 
was  granted  requiring  the  plaintiff  to  make  the  complaint  more  definite  and 
certain,  by  stating  separately  and  numbering  each  of  the  alleged  canaes  of 
actions.  The  plaintiff,  for  the  purpose  of  complying  with  this  order,  obtained 
seven  ex  parte  orders,  requiring  the  examination  of  several  persons,  all  of 
whom  are  employes,  not  dli-ectors  or  executive  officers,  of  four  railroad  corpora- 
tions, who.  It  Is  alleged,  have  knowledge  of  facts  which  will  enable  the  plaintiff 
separately  to  stare  and  number  the  causes  of  action.  Upon  the  entry  of  these 
orders,  the  defendants  moved  to  vacate  them,  which  motion,  by  an  order  dated 
September  1,  1896,  was  denied,  and  from  this  order  the  defendants  appeal 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Benjamin  F.  Tracy,  for  appellants. 
Daniel  Q.  GrilBn,  f<w  respondent. 

FOLLETT,  J.  This  proceeding  is  not  one  for  the  discovery  of 
books  and  papers,  pursuant  to  article  4  of  title  6  of  chapter  8  of  the 
Code  of  Civil  Procedure,  entitled  "Discovery  of  Books  and  Papers," 
which  is  a  substitute  for  the  bill  of  discovery  of  the  court  of  chanceiy. 
Such  a  bill,  with  few  exceptions,  could  be  maintained  only  against 
persons  having  an  interest  in  the  subject-matter  of  the  discovery. 
Mere  witnesses  ordinarily  could  not  be  made  parties  to  such  a  bill, 
gtory,  Eq.  PI.  (10th  Ed.)  §  232.  The  proceeding  authorized  by  this 
article  can  be  maintained  only  against  a  party  to  an  action,  ^^le 
provisions  of  the  sections  contained  in  this  article,  the  decisions  under 
those  sections,  and  the  earlier  decisions  relating  to  bills  of  discovery 
in  c-liiuicci  y.  are  not  germane  to  the  questions  involved  in  this  appeal. 
The  proceeding  which  this  court  is  called  upon  to  review  was  instituted 
and  is  maintainable,  if  at  all,  under  article  1  of  title  t\  of  ehapter  9  of 
the  Code  of  Civil  Procedure,  which  chapter  prescribes  the  modes  in 
which  evidence  may  be  obtained  tram  parties  to  actions  and  from 
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pereons  not  parties  to  actions.  This  chapter  is  entitled  "Evidence." 
Under  section  871  (one  of  the  sections  of  article  1  of  the  chapter  last 
referred  to),  the  court  has  power  to  compel  a  person  not  a  party  to  an 
action  to  submit  to  an  examination  in  behalf  of  a  party  to  an  action 
when  it  is  shown  by  affidavit  "that  the  testimony  of  such  person  is 
material  and  necessary  for  the  party  making  such  application,  or  th& 
prosecution  or  defense  of  such  action."  Section  872.  subd.  4.  It  i» 
true  that  the  word  "testimony"  is  used  in  the  subdivision  last  quoted 
from,  but  it  baa  nerer  been  contended  that  the  word  as  here  used  does- 
not  embrace  "evidence."  Indeed,  subdivision  7  of  this  section  refers 
to  "books  and  papers  as  to  the  contents  of  which  an  examination  or 
inspection  is  desired."  I  think  it  cannot  be  successfully  contended 
that  a  person  not  a  party  to  an  action,  ordered  to  testify  under  this 
article,  cannot  be  compelled  to  produce  documents  containing  relevant 
facts.  In  case  a  person  not  a  party  to  an  action  is  the  custodian  of  a 
contract  or  other  document  which  it  is  necessaiy  for  the  plaintiff  to- 
ascertain  the  contents  of  to  prosecute  his  action,  such  person  may  be 
compelled  to  produce  it,  under  an  order  granted  in  a  proceeding  like 
the  one  before  the  court. 

That  the  evidence  sought  to  be  obtained  is  material  and  necesaaiy 
to  enable  the  plaintiff  to  prosecute  this  action  is  not  disputed.  Tbe 
action  of  the  defendants  in  compelling  the  complaint  to  be  made  more 
definite  and  certain  has  made  the  evidence  necessary.  In  so  far  as 
these  orders  require  the  examination  of  persons,  they  are  clearly  au- 
thorized by  the  Code.  And  the  fact  that  the  persons  to  be  examined 
happen  to  be  the  employes  of  corporations,  and  learned  the  facts  which 
they  are  supposed  to  know,  and  in  respect  to  which  they  are  to  be  ex- 
amined, while  acting  as  such  employ^,  is  an  immaterial  circumstance. 
The  plaintiff  has  a  clear  right  to  ascertain  these  facts,  no  matter  how 
or  in  what  capacity  the  persons  to  be  examined  learned  them.  It  is 
not  averred  in  the  affidavits  upon  which  the  motion  to  vacate  the  or- 
ders was  founded  that  the  persons  ordered  to  be  examined  have  not 
the  power  to  produce  the  books  and  papers  belonging  to  their  employ- 
ers. It  may  be  that  these  persons,  when  examined,  will  be  able  to  tes- 
tify, without  the  aid  of  documents,  to  facts  sufficient  to  enable  the- 
plaintiff  to  proceed  with  the  action;  but  if  they  are  not,  and  do  not 
produce  the  documents,  the  question  whether  they  can  and  should  be 
compelled  to  produce  them  will  probably  become  a  question  for  judi- 
cial decision.  No  cases  have  been  cited  holding  that  the  court  is  with- 
out power  to  order  the  examination  of  persons,  not  parties  to  the  ac- 
tion, simply  because  they  acquired  their  information  while  acting  as- 
the  employes  of  corporations  which  are  not  parties  to  the  action. 

People  T.  Mutual  Gaslight  Ck).,  54  How.  Prac.  286,  14  Hun,  157, 
and  74  N.  Y.  434,  and  Boorman  v.  Railroad  Co.,  17  Hun,  555,  affirmed 
78  N.  Y.  599,  are  not  in  point  They  are  not  cases  in  which  persons 
who  happened  to  be  directors  of  corporations  were  sought  to  be  exam- 
ined in  actions  between  third  persons,  in  whidi  the  corporations  had* 
no  interest.  The  case  first  cilcil  was  brought  to  vacate  the  defend- 
ant's charter,  because  one-half  of  its  stock  had  not  been  paid  in,  and 
the  director  who  had  verified  the  answer,  alleging  that  one-baJf  of  the- 
stook  had  been  paid  in,  was  ordered  to  testify  in  respect  to  this  issue- 
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Boorman  v.  Railroad  Co.,  supra,  was  an  action  against  a  foreign  cor- 
poration to  recover  a  dividend,  a  notice  of  the  declaration  of  which 
had  been  published  by  the  defendant.  The  defendant  alleged  in  its 
answer  that  it  had  not  knowledge  suflScient  to  form  a  belief  whether 
the  plaintiff  was  a  stockholder,  and  denied  that  a  dividend  had  been 
declared,  but  admitted  that  it  had  published  a  notice  that  one  had 
been  declared.  An  ex  parte  order  was  obtained,  requiring  three  of 
the  defendant's  directors,  who  resided  in  New  York  City,  to  appear 
and  testify  and  produce  the  records  of  the  meetings  of  the  board  of 
directors  held  in  March,  September,  and  October,  1875,  and  also  the 
stock  register.  In  the  application  for  the  order,  the  plaintiff  prayed 
for  an  "inspection"  of  said  books;  and  the  order  directed  "an  inspec- 
tion of  said  books  and  minutes."  This  order  was  set  aade  on  the 
papers  on  which  it  was  granted.  An  appeal  was  taken  to  the  general 
term,  where  the  order  was  afHrmed,  and  it  was  afterwards  aflSrmed  in 
the  court  of  appeals.  These  cases  relate  to  the  examination  of  the 
directors  of  corporations  which  were  parties  defendant  in  respect  to 
corporate  acts.  When  those  cases  arose  and  were  decided,  the  word 
"corporation"  was  not  used  in  article  1  of  title  3  of  chapter  9  of  the 
Code  of  Civil  Procedure,  and  subdivision  7  of  section  872  then  read  as 
follows: 

"(7)  Any  other  fact  necessary  to  show  that  the  case  comes  within  one  of  the 
last  two  sections,  or  relevant  to  the  questions  specified  in  the  next  section." 

People  T.  Mutual  Gaslight  Co.,  supra,  was  decided  September  24, 
1878,  and  Boorman  v.  Bailroad  Co.,  supra,  was  decided  November  18, 
1879;  and,  by  chapter  536  of  the  Laws  of  1880,  subdivision  7  was 
amended  so  that  it  now  reads  as  follows: 

"(7)  Any  other  tact  necessary  to  show  that  the  case  comes  within  one  of  the 
last  two  sections,  and  if  the  party  sought  to  be  examined  Is  a  corporation,  the 
affidavit  shall  state  the  name  of  the  officers  or  directors  thereof,  or  any  of  them 
whose  testimony  Is  necessary  and  material,  or  the  books  and  papers  as  to  the 
contents  of  which  an  examination  or  inspection  is  desired,  and  the  order  to 
be  made  In  respect  thereto  sliall  direct  the  examination  of  such  persons  and 
the  production  of  such  books  and  papers." 

This  amendment  was  for  the  purpose  of  obviating  the  effect  of  the 
cases  cited,  and  to  provide  for  the  examinati(m  of  the  oflScers  of  a  cor- 
poration when  it  is  a  party  to  the  action  in  which  the  examination 
is  sought.  This  much  this  amendment  was  designed  to  effect,  and  I 
do  not  regard  it  as  important  to  consider,  on  this  appeal,  whether  the 
word  "party,"  as  used  in  that  subdivision,  is  to  be  restricted  to  its 
technical  meaning, — ^"party  to  an  action," — or  whether  it  is  to  be 
given  a  broader  meaning,  and  include  "persons."  The  word  "party"  is 
often,  though  not  quite  correctly,  used  as  a  synonym  of  the  word  "per- 
son." 

In  case  an  employ^  of  a  person  not  within  the  state,  or  who  is  in- 
sane, has  in  his  custody  documents  containing  material  facts  necessary 
for  a  plaintiff  definitely  to  as?certain  in  order  to  prosecute  his  action, 
would  it  be  seriously  contended  that  such  employ^  could  not  be  com- 
pelled to  appear,  testify,  and  produce  the  documents,  because  the  court 
could  not  compel  his  employer  to  testify?  The  fact  that  employers 
cannot  be  compelled  to  testify  is  no  reason  for  not  compelling  their 
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employ^iB  to  testify,  and  the  ^nploy^s  of  corporations  are  no  more  ex- 
empt from  testifying  in  actions  between  third  persons,  before  trial, 
or  on  the  trial  of  actions,  than  are  the  employes  of  individnals  or  firms. 
Section  868  of  the  Ciode  of  Civil  Procedure  expressly  provides  that 
books  or  papers  belonging  to  corporations  mnst  be  prodnoed  on  a  trial 
under  a  subpoena  duces  tecum.  The  fact  that  the  acts  toe  which  pen- 
alties are  sought  to  be  recovered  in  this  action  are  misdemeanors, 
under  section  408a  of  the  Penal  CJode,  as  amended  by  chapter  692  of 
the  Laws  of  1893,  and  by  chapter  426  of  the  Laws  of  1894,  is  no  reason 
for  denying  the  plaintiff  the  right  to  examine  third  persons.  Under 
section  148  of  the  Ck)de  of  Criminal  Procedure,  witnesses  may  be  com- 
pelled to  testify  to  the  commission  of  offenses  by  others  upon  an  ap- 
plication for  a  warrant. 

The  order  appealed  from  should  be  affirmed,  with  flO  costs  and  dis- 
bursements.   All  concur. 

HABDIN,  P.  J.  I  think,  under  sections  871  and  872,  subd.  7,  Code 
Civ.  Proc.,  the  court  had  power  to  require  persons  not  a  party  to  the 
release  to  be  examined  (Horst  v.  Brewing  Co.,  1  App.  IMv.  629,  37 
N.  Y.  Sapp.  3),  and  therefore  I  vote  to  affirm,  upon  the  within  opinion. 


<18  App.  DiT.  267.) 

JONBS  V.  UNION  RY.  CO.  OF  NEW   TOR^  CTTT. 
(Supreme  Court,  Appellatcr  Dlvtslon,  Second  Department    June  15,  189T.) 

t.    TkiAI,— SUKFIOIENCT   OF   PLAINTIFF'S    EviDEKCE — WaIVER. 

If,  at  the  dose  of  a  plaintiffs'  case,  the  defendant  belleree  that  no  causo 
ot  action  has  been  made  ont,  he  can  obtahi  a  review  of  an  erroneons  rullns 
on  the  point  only  by  letting  the  case  stand  without  farther  evidence.  U 
he  enters  upon  his  proof,  the  question  never  is  whether  the  plaintiff's  evi- 
dence was  sufficient  to  Justly  its  submission  to  the  Jury,  but  whether,  on 
the  whole  case,  there  Is  a  question  of  fact  as  to  the  defendant's  liability. 

X  Nkoi.k'.encb — Rbs  Ipsa  Loquitch. 

In  an  action  against  a  street-railway  company  for  personal  injuries,  it  ap- 
peared that  one  of  the  span  wires,  supporting  an  electric  trolley  wire,  belong- 
ing tx)  the  defendant,  broke,  and  the  end,  In  falling,  struck  the  plaintiff  as 
he  stood  on  the  sidewalk,  and  burned  ont  his  eye.  Held,  that  the  doctrine 
res  ipsa  loquitur  applied,  and  there  was  a  presumption  of  negligence  on  the 
defendant's  part,  which  it  was  called  upon  to  explain  or  rebut. 

t.  Same— Proximate  Cause — Instructions. 

It  is  error  to  charge  a  Jury,  in  an  action  for  negligence,  that  the  defendant 
is  liable,  provided  tlie  accident  can  be  attributed  to  the  defendant's  want  of 
reasonable  care;  since  It  must  be  shown  that  the  injury  not  only  could  have 
been,  but  was,  so  caused. 

4.  Pamb— BcBDBN  OF  PnooF— Error  Curbd. 

It  is  also  error  to  charge  a  Jury  that,  when  evidence  raising  a  preBump- 
tlon  of  negligence  has  been  glron  by  the  plaintiff,  the  bnrden  is  upon  the 
defendant  to  show  that  the  injuiy  to  the  plaintiff  was  not  so  caused;  and 
the  error  Is  not  cured  by  a  previous  statement  that  the  burden  of  proof  is 
<m  the  plaintiff,  when  the  court,  after  the  point  has  been  raised  by  counsel, 
reiterates  the  statement  that  evidence  of  negligence  throws  the  burden  on 
the  defendant 

Appeal  from  trial  term. 

Action  by  William  J.  Jcmes  against  the  Union  Railway  Company 
of  Sew  York  City.    Prom  a  judgment  entered  on  a  verdict  in  favor 
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of  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Keversed. 

Argued  before  (GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BBADIJ-:!',  JJ. 

William  N.  Cohen  and  Nathan  Ottinger,  for  appellant. 
William  P.  Burr,  for  respondent. 

CULLEN,  J.  This  action  is  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant. The  defendant  maintains  a  trolley  railroad  line  on  Third 
avenue,  in  the  city  of  New  York.  The  occurrence  which  is  the  sub- 
ject of  the  action  happened  about  2  o'clock  the  night  of  June  4, 1893. 
The  plaintilf  was  standing  at  or  near  the  corner  of  Third  avenue 
and  the  Boulevard,  when  one  of  the  span  wires  that  support  the 
trolley  wires  of  defendant's  railroad  broke.  The  wire  swung  to  the 
sidewalk,  where  plaintiff  was  standing,  the  broken  end  striking  his 
hat.  The  wire  burned  through  the  brim  of  his  hat,.and  came  in  con- 
tact with  one  of  his  eyes,  he  thereupon  falling  unconscious.  Tie 
eye  was  destroyed,  and  the  evidence  tended  to  show  that  the  plain- 
tiff's brain  and  faculties  were  seriously  impaired.  At  the  scene  of 
this  occurrence  an  electric  light  company  maintains  a  circuit  of  lights 
and  wires.  The  electric  light  wires  had  been  strung  before  the 
defendant's  railroad  was  constructed,  and  these  wires  came  in  close 
proximity  with  the  span  wires  of  the  railroad. 

We  think  the  case  was  properly  one  for  thie  jury.  A  large  portion 
of  the  appellant's  brief  is  devoted  to  the  argument  that,  at  the  close 
of  the  plaintiff's  case,  the  defendant's  ownership  of  the  wire  which 
broke,  and  injured  the  plaintiff,  had  not  been  established,  and  that 
no  case  had  been  made  out  to  which  tlie  defendant  was  called  upon 
to  respond.  This  is  of  no  importance,  for  it  appeared  by  the  defend- 
ant's evidence,  without  dispute,  that  the  wire  which  broke  and  caused 
the  injury  was  its  span  wire.  When  the  defendant  enters  into  its 
proof,  the  question  never  is  whether  the  plaintiff's  evidence  is  sufB- 
cient  to  justify  the  submission  of  the  case  to  the  jury,  but  whether, 
on  the  whole  case,  there  is  a  question  of  fact  as  to  the  defendant's 
liability.  If,  at  the  close  of  a  plaintiff's  case,  the  defendant  is  con- 
fident that  no  cause  of  action  has  been  made  out,  the  only  method 
of  securing  a  review  of  an  erroneous  ruling  on  the  point  is  to  let  the 
case  stand  without  further  evidence.  If  the  defendant  enters  up<Mi 
its  evidence,  it  takes  the  chances  of  supplying  the  deficiencies  of  the 
plaintiff's  case.  At  the  close  of  the  testimony,  the  case  stood  sub- 
stantially in  this  position:  It  was  undisputed  that  the  defendant's 
span  wire  broke,  and,  falling,  struck  the  plaintiff's  eye,  destroying  it. 
When  this  fact  appeared,  we  think  that  the  doctrine  res  ipsa  loquitur 
applied,  and  that  there  was  a  presumption  of  negligence  on  the 
defendant's  part,  which  it  was  called  npon  to  explain  or  rebut.  This 
proposition  the  defendant  vigorously,  assails,  but  we  do  not  see  why 
the  rule  does  not  apply.  The  res  in  this  case  was  not  the  electric 
current,  but  the  breaking  of  the  defendant's  wire.  It  was  the  wire 
that  inflicted  the  injury.     No  matter  how  intense  the  electric  current. 
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had  the  wire  not  broken,  and  fallen  on  the  plaintiff,  no  injury  could 
have  happened  to  him.  Nor  is  the  rule  inapplicable  because  the  plain- 
tiff was  not  a  passenger  of  the  defendant,  but  a  mere  third  party,  to 
whom  it  owed  only  the  duty  of  ordinary  care. 

The  leading  case  in  this  state  on  the  subject,  that  of  Mullen  v.  St. 
John,  57  N.  Y.  567,  occurred  between  parties  between  whom  there 
w^as  no  contractual  relation.  A  building  fell  or  collapsed,  and  in- 
jured a  traveler  on  the  highway.  It  was  held  to  be  incumbent  on  the 
defendant  to  show  how  the  building  fell,  without  fault  on  his  part. 

The  principle  has  been  twice  applied  by  us  within  the  last  few 
months.  In  Gilmore  v.  liailroad  Co.,  6  App.  Div.  117,  39  N.  Y.  Supp. 
417,  the  plaintiff,  when  entering  the  car  and  on  the  platform,  was 
struck  by  the  brake  handle,  which  was  suddenly  set  free  in  some 
unexplained  manner.  It  was  held  that  the  occurrence  called  for 
explanation,  and  that  a  nonsuit  was  erroneous. 

In  Clarke  v.  Railroad  Co.,  9  App.  Div.  51,  41  N.  Y.  Supp.  78,  the 
plaintiff's  horse,  while  crossing  the  rails  of  defendant's  railroad,  was 
killed  by  an  electric  shock  from  some  source.  The  defendant  oper- 
ated its  road  by  electricity.    It  was  there  said  by  Justice  Bartlett: 

"The  plaintiff,  or  any  other  traveler  suffering  a  similar  mlsadvenLure,  could 
have  no  means  of  ascertaining  the  precise  state  of  the  defendant's  plant  In 
respect  to  insulation,  or  In  respect  to  contact  with  other  sources  of  electrical 
energy.  The  fact  that  the  defendant  brought  electricity  Into  the  street  for  use 
as  a  motive  iwwer,  and  the  fact  that  electricity  so  employed  was  capable  of 
escaping  In  such  a  way  as  to  produce  the  casualty  which  actually  took  place, 
were  sufficient,  taken  together,  to  justify  the  Inference  tlmt  the  accident  was 
dne  to  the  agency  of  the  defendant,  in  the  absence  of  proof  that  it  was  other- 
wise caused.     The  maxim  res  Ipsa  loquitur  Is  directly  applicable." 

The  case  of  Searles  v.  Railway  Co.,  101  N.  Y.  661,  5  N.  E.  66,  is 
not  in  point.  There  the  plaintiff  was  injured  by  a  cinder  from  a 
locomotive  on  the  elevated  railroad.  It  was  held  that  the  mere 
escape  of  the  spark  or  cinder  did  not  establish  negligence.  But  the 
ground  of  this  decision  was  that,  so  far  from  the  escape  of  sparks 
from  a  locomotive  being  presumptive  evidence  of  negligence,  it  is  a 
matter  of  common  knowledge  that  no  locomotive  can  be  run  without 
the  escape  of  sparks.  Had  the  sparks  or  cinders  been  shown  to  have 
been  an  unusual  size,  or  to  have  been  emitted  in  extraordinary  quan- 
tities, then,  undoubtedly,  the  rule  of  res  ipsa  loquitur  would  have 
applied,  and  the  defendant  been  called  upon  to  explain  the  occur- 
rence. 

The  defendant's  evidence  was  to  the  effect  that  the  span  wire  in 
question,  a  No.  4  guage,  galvanized  steel  wire,  was  of  the  kind  usually 
employed  at  the  time  for  such  purpose  in  the  construction  of  trolley 
roads.  It  appears  that  the  more  recent  practice  is  to  substitute  for 
a  single  wire  a  braided  wire  ae  wire  composed  of  several  strands;  but 
even  the  plaintiffs  experts,  while  criticising  the  use  of  the  single  wire, 
concede  that  at  the  time  of  the  accident  the  use  of  such  a  wire  was  as 
common  as  that  of  the  braided  wire.  The  identity  of  the  particular 
wire  seems  to  have  been  conceded.  We  think,  therefore,  that  the  de- 
fendant could  not  be  charged  with  negligence  in  using  wire  of  an  im- 
proper character.  The  testimony  of  the  defendant's  lineman  showed 
that  the  broken  end  was,  as  he  termed  it,  "drawn  to  a  pencil  point." 
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Now,  if  this  was  the  condition  of  the  wire  when  it  was  originally  pat 
up  m  had  been  worn  to  tliat  size  by  ordinary  use,  I  think  the  jury 
could  have  found  that  there  was  negligence  either  in  stringing  or 
maintaining  a  wire  with  sudi  a  defect.  If  the  condition  of  the  wire 
was  caused  by  something  extraordinary  happening  at  the  time  or  im- 
mediately before  the  wire  broke,  it  plainly  proceeded  fr<Mn  electrical 
causes.  If  this  theory  be  correct,  then  a  current  was  communicated 
to  the  span  wire  (which  should  be  dead)  from  eitlier  the  trolley  wire 
or  the  wire  of  the  electric  light  company.  This  current  fused  the  wire, 
and  caused  it  to  break.  We  are  not  sufficiently  versed  in  the  science 
of  electricity  to  express  with  certainty  an  opinion  as  to  which  waa 
the  source  of  the  current.  But  even  to  us  it  appears  clear  that  at  some 
point  the  wire  must  have  become  charged  with  a  current  of  electricity. 
When  the  wire  struck  the  plaintiff,  it  must  have  been  heated  to  a 
very  high  degree,  for  it  burnt  a  hole  through  his  hat,  as  well  as  burn- 
ing out  his  eye.  There  waa  no  possible  source  of  heat  in  the  vicinity 
except  such  as  could  be  developed  from  the  passage  of  an  electric  cur- 
rent. Therefore  the  wire  must  either  have  had  an  electric  current  pass- 
ing through  it  before  it  broke,  and  been  heated  by  the  current,  or,  after 
it  broke,  it  must  have  fallen  on  a  live  wire,  and  received  a  current 
from  it.  If  the  latter  was  the  fact,  then,  as  already  stated,  the  jury 
might  find  the  defendant  negligent  on  account  of  the  attenuated  con- 
dition of  the  wire.  If  the  fwmer  was  the  case,  it  becomes  necessary 
to  consider  whether,  in  any  aspect  of  the  evidMice,  the  jury  could  have 
attributed  negligence  to  the  defendant.  The  evidence  of  the  lineman 
was  that  the  wire  broke  some  six  feet  beyond  the  insulator  which  car- 
ried the  trolley  wire.  From  this  fact  I  should  think  it  probable  that 
the  current  did  not  proceed  from  the  trolley  wire,  though,  if  it  did,  it 
would  be  for  the  defendant  to  explain  why  the  trolley  wire  was  not 
resting  on  the  insulator.  If  the  current  did  not  proceed  from  the  trol- 
ley wire,  it  must  have  come  from  the  electric  light  wire;  and  it  now 
remains  for  us  to  consider  whether,  assuming  that  this  was  the  cause 
of  the  breaking  of  the  span  wire,  the  jury  could  hold  the  defendant  re- 
sponsible for  it.  The  electric  light  wires  were  strung  on  the  street  be- 
fore the  trolley  wires.  Presumably,  they  were  lawfully  strung  there. 
The  defendant  owed  the  duty  of  constructing  its  plant  on  the  street  in  a 
manner  reasonably  safe  and  secure  so  far  as  the  public  who  might  use 
the  street  were  concerned.  It  is  evident  from  the  testimony  (if,  in- 
deed, it  is  not  a  matter  of  common  knowledge,  of  which  we  may  take 
notice)  that  the  great  danger  in  highways  from  the  presence  of  numer- 
ous wires,  some  of  them  carrying  electric  currents  of  high  intensity,  is 
that  tliose  wires  may  come  in  contact;  and  a  wire  designed  either 
to  carry  no  current,  or  transmit  one  of  but  slight  power,  may  become 
charged  with  a  force  dangerous  to  life.  Electric  light  wires,  of  all 
wires  in  common  use,  carry  the  most  powerful  currents.  It  is  stated 
in  the  testimony  that  the  ordinary  intensity  of  such  a  current  is  3,000 
volts,  while  that  of  the  trolley  wire  is  only  500  volts,  and,  as  for  tele- 
phone or  telegraph  wires,  that  the  current  through  them  is  of  such 
slight  intensity  as  not  to  be  regarded.  It  also  appears  by  the  evidence 
that  the  insulation  of  wires  is  not  always  perfect;  that  moisture 
tends  to  render  substances  conductors  of  the  electric  current,  which, 
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when  dry,  woold  be  inmilatora;  that,  also,  the  insulating  material 
may  be  worn  off  by  nse  or  time.  From  this  I  think  it  fairly  might 
have  been  claimed  before  the  jury  that  it  was  dangerous  to  string  the 
span  wires  too  close  to  the  electric  light  wires,  at  least  without  taking 
particular  precautions  against  the  danger  of  the  light  wire  coming  in 
ctmtact  with  the  span  wire.  The  defendant's  lineman  testifies  tiiat, 
when  he  inspected  the  wires  on  the  afternoon  before  the  accident, 
the  electric  light  wire  was,  as  far  as  he  could  judge,  about  two  inches 
from  the  span  wire.  It  was  the  duty  of  the  defendant  not  only  to  con- 
struct, but  to  maintain,  its  plant  reasonably  safe  and  secure  for  the 
public;  and  whether  the  wires  were  originally  strung  so  close  to- 
gether, or  whether  the  light  wire  had  fallen  or  sagged  towards  the 
span  wire,  it  was  a  question  of  fact  whether  the  defendant  should  not 
hare  anticipated  danger  from  the  close  proximity  of  the  wires,  and 
have  taken  measures  to  guard  against  that  danger. 

We  have  thus  discussed  at  much  length  the  facts  of  the  case,  in  an- 
swer to  the  elaborate  argument  of  the  defendant  that  there  was  no 
snflScient  evidence  upon  which  its  negligence  could  be  predicated.  We 
do  not  say  that  the  two  conclnsions  we  have  stated  should  be  found 
from  the  evidence.  We  merely  say  that  the  jury  could  have  found 
them  from  the  evidence,  and  that  is  sufficient  to  answer  the  motion  of 
a  nonsuit. 

We  are,  however,  of  opinion  that  there  were  errors  in  the  charge 
of  the  learned  trial  judge,  which  require  the  reversal  of  this  judgment. 
Sobstantially  at  the  close  of  the  charge  the  trial  judge  said: 

**In  the  absence  of  contributory  negligence  on  the  part  of  the  plaintifT,  the 
defendant  la  liable  for  any  Injnry  sustained  by  the  plaintiff  as  a  result  of  the 
accident  under  consideration,  provided  the  breaking  of  the  wire  can  be  attrib- 
uted to  the  want  of  reasonable  care  en  the  part  of  the  defendant.  In  the  oetM- 
nai7  course  ct  things,  a  span  wire  used  for  the  purposes  to  which  the  wire 
in  question  was  applied  does  not  break  and  fall.  It  Is  therefore  a  reasonable 
firesnmption.  In  the  absence  of  any  explanation,  that  the  accident  resulted  from 
the  want  of  ordinary  care  on  the  part  of  the  defendant.  The  presumption  Is 
not  controlling,  and  It  Is  for  yon  to  say  whether  It  has  been  successfully  over- 
come by  the  testimony.  When  the  plaintiff  rested,  the  burden  was  upon  the 
defendant  of  showing  such  facto  as  warrant  the  conclusion  that  the  accident 
■wa*  due  to  elrcnmstances  which  the  exercise  of  ordinary  care  could  not  foresee 
and  guard  against.  Has  the  defendant  met  this  obligation?  If  It  has,  your 
verdict  must  be  for  the  defendant." 

In  the  beginning  of  the  charge,  the  judge  had  correctly  instructed 
the  jury  that  the  burden  of  prwrf  was  on  the  plaintiff,  and  possibly, 
had  the  matter  rested  at  the  close  of  the  extract  quoted,  we  might  feel 
justified  in  oonsidering  the  charge  as  a  whole,  and  construing  this 
portioD  in  connection  with  what  had  previously  been  said.  But,  after 
a  Ipng  discussion  between  the  court  and  counsel  on  both  sides,  the 
coart  said: 

"On  that  bnmcb  of  the  case  I  win  read  yon  again,  that  there  may  be  no  mis- 
take, what  I  eonalder  the  law." 

The  judge  then  repeated  the  portion  of  the  charge  already  quoted. 
To  the  three  propositions  contained  in  this  portion  of  the  charge,  the 
connsel  for  the  appellant  duly,  severally,  excepted ;  and,  of  those  prop- 
ositions^ two,  we  think,  were  clearly  erroneous.    It  was  not  sufiicient. 
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to  render  the  defendant  liable  for  the  injuries  sustained  by  the  plain- 
tiff, that  the  breaking  of  the  wire  could  be  attributed  to  the  want  of 
reasonable  care.  To  render  the  defendant  liable,  it  was  requisite  that 
the  plaintiff  should  establish  by  a  fair  preponderance  of  proof,  not  only 
that  the  breaking  of  the  wire  could  be  attributed  to  the  want  of  rea- 
sonable care,  but,  as  a  matter  of  fact,  was  actually  due  to  that  cauw. 
The  second  proposition,  substantially  the  rule  of  res  ipsa  loquitur,  as 
we  have  already  stated,  is  correct.    The  third  proposition  is: 

"When  the  plaintiff  rested,  the  burden  was  upon  the  defendant  of  showing 
such  facta  as  warrant  the  conclusion  that  the  accident  was  due  to  circumstances 
wUch  the  exercise  of  ordinary  care  could  not  foresee  and  guard  against.  Has 
tlie  defendant  met  this  obliKation?  If  It  has,  your  verdict  must  be  fur  the  de- 
fendant" 

If  the  fair  interpretation  of  this  instruction  was  only  that,  when  the 
plaintiff  rested,  the  defendant  was  called  upon  for  explanation,  it 
would  not  be  objectionable;  but  I  do  not  think  it  can  be  considered 
as  so  limited  Taken  in  c<Hinection  with  the  preceding  proposition,  I 
think  its  true  construction  is  that  the  burden  of  proof  was  on  the  de- 
fendant. So  construed,  the  charge  was  plainly  erroneous.  The  bur- 
den of  proof  always  remains  upon  the  party  who  has  the  aflSrmative  of 
the  issue.  From  certain  facts  presumptions  may  arise.  Those  pi-e- 
sumptions  are  merely  evidence,  like  other  proof  in  the  case.  When 
the  case  was  finally  submitted  to  the  jury,  weighing  presumptions, 
proofs,  and  all  the  evidence,  the  burden  of  proof  was  on  the  plaintiff 
to  establish  aflarmatively  the  negligence  of  the  defendant.  Whit- 
latch  V.  Casualty  C!o.,  149  N.  Y.  45,  4.3  N.  E.  40.5;  Weigley  v.  Knee- 
land  (Sup. ;  not  yet  officially  reported)  45  N.  Y.  Supp.  388.  A  presump- 
tion does  not  shift  the  burden  of  proof.  This  was  the  final  statement  of 
the  court  to  the  jury,  and  was  given  to  the  jury  as  a  proposition  or 
series  of  propositions  complete  in  themselves,  and  embracing  the 
whole  law  on  the  subject  included  in  them.  We  therefore  think  the 
error  is  too  serious  to  be  overlooked. 

The  jndjjment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted;   costs  to  abide  the  event.    All  concur. 


(IS  App.  DIT.  20t>.) 

SURGES  V.  JACKSON  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  15,  1807.) 

1.  Insurance  Biiokers— Negi.ioence— LrABii.iTV. 

Persons  who  hold  themselves  out  as  brokers  engaged  in  the  business  of 
effecting  insiuance  assume  to  have  the  requisite  knowledge.  Information, 
ability,  and  skill  to  transact  such  business  for  their  patrons,  and  to  use  rea- 
sonable care,  skill,  and  diligence  in  so  doing;  and  If  such  brokers,  when 
employed  to  procure  Insurance,  place  it  in  a  company  which  has  never  Imx'u 
authorized  to  do  business  In  the  state,  and  from  which  they  are  not  licensed 
to  procure  policies,  and  whose  policy  Is  thei-efoi-e  void,  th^  are  cliargeiible 
with  negligence,  and  liable  for  its  consequences  Injurious  to  their  employers. 

2.  Same— Pleading  and  Proof. 

In  an  action  against  insurance  brokers  for  placing  a  policy  with  a  company 
not  authorized  to  do  business  In  the  state,  where  it  Is  alleged  In  the  com- 
plaint that  the  dpfentlnnts  Illegally  pix)curefl  the  i)olIcy  with  tlie  Intent  lo 
defraud  the  plaintiff,  If  facts  showing  negligence  by  the  brokers  are  suffi- 
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dently  alleged,  the  plaintiff  la  not  confined  to  proof  of  actual  fraud,  but 
may  recover  on  the  ground  of  negligence  alone. 
&  Appeal — Ciianoe  of  Tiikort. 

When  a  defendant  concedes  that  no  disputed  question  of  fact  Is  raised 
by  the  evidence  on  a  trial,  and  moves  for  a  nonsuit  or  dismissal  of  the  c<hu- 
plalnt,  he  treats  the  questions  arising  up<Mi  the  evidence  as  questions  of 
law  only,  and  an  exception  to  the  direction  of  a  verdict  for  the  plaintift  is 
not  available  to  support  the  contentiou  tliat  the  quesdon  of  his  negligence 
should  have  been  submitted  to  the  Jury. 

Appeal  from  trial  term,  Kings  cotnity. 

Action  by  Samuel  Surges  against  Henry  H.  Jackson  and  others. 
Prom  a  judgment  entered  on  a  verdict  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLcEY,  JJ. 

Edward  W.  8.  Jdinatou,  for  appellants. 
Charles  A.  Webber,  for  respondent. 

BRADLEY,  J.  The  defendants,  brokers,  composing  the  firm  of  Pe- 
ter A-  H.  Jackson  &  Sons,  engaged  in  the  city  of  New  York  in  the 
business  of  effecting  insurance,  etc.,  were,  in  August,  1894,  called  uiran 
by  the  agent  of  the  plaintiff  to  procure  for  him  insurance  against  loss 
by  fire  ui)on  his  barter  shop,  fui-niture,  fixtures,  tools,  etc.,  in  his  place 
of  business  in  the  city  of  Brooklyn.  Thereupon  the  defendants  sent 
an  application  for  the  insurance  in  the  Qre^t  Northern  Insurance 
Company  of  Manitoba  to  one  Samuel  Foster,  an  insurance  broker  in 
the  city  of  Chicago,  who  procured  a  policy  in  that  company,  through 
an  agency  in  that  city,  and  sent  it  to  the  defendants,  from  whom  the 
plaintiff,  through  his  agent,  received  the  policy  insuring  him  against 
loss  by  fire  on  such  property,  not  exceeding  |500,  for  one  year  from 
August  15, 1894,  for  which  he  had  paid  the  premium.  When  the  {wop- 
erty  was  destroyed  by  fire,  in  November,  1894,  the  plaintiff  ineffectu- 
ally sought,  through  the  defendants,  communication  with  that  com- 
pany, the  place  of  business  of  which  ap])eared  on  the  policy  to  be  Win- 
nipeg, in  the  dominion  of  Canada.  It  turns  out  that  the  company 
wound  up  its  affairs  and  ceased  to  do  business  in  February,  1894,  and 
therefore  had  no  business  existence  when  the  application  was  made 
for  the  policy.  The  coriipany  never  had  qualified  itself  to  transact 
tNudness  in  this  state,  and  was  by  statute  prohibited  from  doing  busi- 
nefls  here  (Laws  1892,  c  690,  §  30),  nor  were  the  defendants  liceuiited 
to  procure  policies  from  insurance  companies  not  authorized  to  trans- 
act business  in  the  state;  consequently  any  such  policy  procured  by 
tbem  from  any  such  company  would  be  void  (Id.  §  137),  and  the  solicit- 
ing ot  procuring  it  would  be  a  misdemeanor  (Pen.  Code,  §  577j). 
The  defendants,  by  holding  themselves  out  as  persons  constituting 
snch  firm  engaged  in  the  business  of  effecting  insurance,  assumed  to 
haTe  the  requisite  knowledge,  information,  ability,  and  skill  to  ac- 
compliflh  such  purpose  in  behalf  of  those  who  should  become  their 
patiYHis.  They  were  not  insurers  of  the  adequacy  in  financial  condition 
of  the  companies  from  which  policies  were  obtained  through  their  ad- 
vice and  agency,  but  in  whatever  they  did  in  that  respect  for  others 
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they  undertook  to  use  reaeimable  care,  Bkill,  and  judgment,  with  a 
view  to  the  security  or  indemnity  for  which  insurance  was  sought. 
It  cannot  be  said  that  the  defendants  have  manifested  the  care  or  dis- 
charged the  duty  which  they  assumed  and  undertook  to  exercise  and 
observe  in  behalf  of  their  patron  when  they,  in  violation  of  the  stat- 
ute, seek  to  and  do  obtain  a  policy  of  insurance  from  a  company  not 
qualified  to  transact  business  in  this  state,  and  for  that  reason  is  pro- 
hibited from  doing  any  business  therein.  They  assumed,  by  the  nature 
of  their  business  in  seeking  patronage,  to  be  cognizant  of  the  law  of  the 
state  relating  to  the  transaction  of  the  business  of  insurance  therein 
so  far  as  related  to  the  qualifications  of  foreign  companies  to  do  so, 
the  means  for  ascertaining  which  were  open,  and  accessible  to  the  de- 
fendants. If  they,  in  fact,  were  not  advised  of  the  statute  in  that  re- 
spect, and  of  the  criminal  consequences  incurred  by  themselves  by  so- 
liciting insui-ance  from  such  disqualified  and  prohibited  companies, 
and  of  the  further  fact  that  a  policy  obtained  from  such  a  company  is 
void,  they  were  chargeable  with  negligence,  and  with  its  consequences 
injurious  to  those  whose  confidence  they  may  have  acquired  by  their  as- 
sumed knowledge  and  information  in  the  business^  dependent  on  pat- 
ronage which  they  may  obtain  upon  the  faith  and  confidence  that  they 
are  poesessed  of  the  knowledge  and  information  in  those  respects  es- 
sential to  the  validity  of  the  contract  of  insurance  procured  by  th^n 
for  others.  In  the  present  case,  so  far  as  appears,  the  defendants  never 
had  any  reason  to  suppose  that  the  company  in  question  had  any  right 
to  transact  business  in  this  state,  or  that  they  could  lawfully  assume 
to  solicit  insurance  from  it.  They,  by  their  own  testimony,  or  by  any 
evidence,  do  not  attempt  to  repel  the  imputation  arising  against  them 
from  the  facts  before  mentioned.  There  might  be  some  excuse  for  the 
want  of  knowledge  that  the  company  had  ceased  to  do  business  six 
months  before  they  applied  for  this  insurance,  but,  as  it  never  had 
heea  authorized  to  do  business  in  this  state,  it  is  difficult  to  see  how 
they  can- have  the  benefit  of  any  legal  apology  to  relieve  than  from  the 
charge  of  negligence.  It,  however,  is  insisted  with  much  force  by  the 
learned  counsel  for  the  defendants  that  the  cause  of  action  alleged  is 
that  of  aifirmativefraud,and  that  recovery  within  the  issues  cannot  be 
supported  on  any  ground  other  than  fraud.  This  question  was  raised 
by  motion  to  dismiss  the  complaint,  and  exception  taken  to  the  denial 
(rf  the  motion.  The  plaintiff,  after  alleging*  in  the  complaint  quite 
fully  the  facts,  adds  that  the  defendants  knew,  when  they  procured 
the  policy,  that  the  "company  was  irresponsible,  and  unauthorixed  to 
issue  the  same,  and  that  they  illegally  procured  and  delivered  the  said 
policy  to  the  plaintiff  with  the  intent  to  defraud  him."  The  cases  are 
numerous  to  the  effect  that  when  a  complaint  states  a  cause  of  action 
ex  contractu  and  there  are  allegations  in  connection  with  it  of  fraud  or 
tortious  in  character  in  the  complaint  the  alleged  tort  may  be  disre- 
garded, and  recovery  had  upon  evidence  in  support  of  the  alleged  cause 
of  action  upon  contract.  Conaughty  v.  Nichols,  42  N.  Y.  83 ;  Sparmau 
V.  Keim,  83  N.  Y;  246.  It  is  true,  as  urged  on  the  part  of  the  defend- 
ants, that  where  the  question  is  raised  recovery  is  confined  to  the 
cause  of  action  alleged,  and  that,  if  the  plaintiff  fails  to  prove  such 
cause  of  action,  he  cannot  recover.     Southwick  t.  Bank,  84  N.  Y. 
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420.  If,  therefore,  the  only  cause  arising  from  the  facts  alleged  io 
the  complaint  is  that  of  fraud,  his  right  to  recover  was  dependent 
upon  evidence  in  support  of  such  a  cause  of  action.  But,  notwith- 
standing the  allegations  before  referred  to,  the  facts  alleged  in  the 
complaint,  in  the  view  taken  of  them,  support  the  charge  of  negli- 
gence on  the  part  of  the  defendants,  and  recovery  on  that  ground  is 
no  departure  from  the  alleged  facts  in  support  of  it.  In  Robinson 
V.  Wheeler,  25  N.  Y.  252,  the  plaintiff  alleged  that  the  defendant 
wrongfully  set  ftre  to  and  destroyed  the  woodshed.  It  was  held 
that  the  plaintiff  could  recover  without  showing  that  it  was  purpose- 
ly done,  and  upon  proof  that  the  woodshed  was  destroyed  through 
the  negligence  of  the  defendant;  and  upon  that  ground  the  recov- 
ery was  sustained.  Bedford  v.  Terhune,  30  N.  Y.  4G0.  The  evi- 
dence warranted  the  recovery  upon  the  charge  of  negligence  of  the 
defendants.  And  the  cases  cited  in  support  of  the  contention  to  the 
contrary  have  no  necessary  application  to  the  facts  in  the  present 
case.  The  evidence  in  the  record  does  not  warrant  the  assumption 
made  by  counsel  that  the  defendants  were  merely  forwarders  of  the 
application  for  insurance  in  the  Great  Northern  Insurance  CJompany, 
but  the  conclusion  fairly  required  is  that  they  assumed  to  select  that 
company  as  the  one  from  which  the  policy  should  be  obtained,  and 
made  the  application  accordingly. 

It  is  also  contended  that,  at  all  events,  the  question  of  negligence 
shonld  have  been  submitted  to  the  jury.  The  court  did  specially 
submit  to  them  the  question  of  value  of  the  plaintiff's  property  which 
was  covered  by  the  policy  and  destroyed  by  the  Are,  and  directed  a 
verdict  for  the  amount  so  found  by  the  jury.  The  question  of  neg- 
ligence is  really  a  mixed  one  of  law  and  fact,  and  cannot  be  treated 
as  one  of  law  only,  when  the  evidence  admits  of  any  conilicting  in- 
ference in  that  respect.  In  the  case  at  bar  the  defendants*  coun- 
sel conceded  that  there  was  no  disputed  question  of  fact.  Sncb 
concession  was  fairly  required  by  the  evidence.  That  question,  how- 
ever, requires  no  special  consideration  on  this  review,  since  by  such 
concession  and  the  motion  for  nonsuit  or  dismissal  of  the  complaint, 
with  the  absence  of  any  request  for  submission  to  the  jury,  the  ques- 
tions were  treated  as  those  of  law  only,  and  consequently  the  ex- 
ception to  the  direction  of  the  verdict  is  not  available  to  support 
the  contention  that  the  question  should  have  been  submitted  to  the 
jury.  Winchell  v.  Hicks,  18  N.  Y.  558;  Ormes  v.  Danchy,  82  N.  Y. 
443 ;  Dillon  v.  Cockcrof  t,  90  N.  Y.  649. 

The  judgment  and  order  should  be  affirmed.     All  concur. 


(18  App.  DIv.  276.) 

HASSAOHUSEOCTS  NAT.  BANK  et  al.  v.  SHINN  et  aL 
(Supreme  CV>urt,  AppeOate  Division,  Second  Department    June  15,  1897.) 

1.   HmiKG   LKA8K8— FiXTUBES— TiMBEHINO   IN    SlIAFTB. 

The  owner  of  certain  land  containing  deposits  of  ore  leased  It  to  one  S. 
for  the  pnrpose  of  mining.  The  lease  provided  that  the  lessee  should  tim- 
ber the  slinfts,  and  that  the  timbering  should,  at  the  termination  of  the 
lease,  be  regarded  as  flxtures.     It  was  further  provided  that  In  case  of  a. 
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Burrender  of  the  lease  the  lessee  would  permit  a  re-entry  by  the  lessor  be- 
fore the  actual  surrender,  for  the  purpose  of  Installing  pumping  machinery, 
and  also  that  the  lessor  might,  at  the  expiration  of  the  lease,  buy  all  mining 
machinery  and  buildings  erected  during  the  term  at  a  price  to  be  agreed  uu 
or  fixed  by  appraisers,  and,  If  he  should  not  purchase  the  same,  the  leasee 
might  remove  them  within  SO  days  after  the  termination  of  the  lease.  Held, 
that  under  the  lease  containing  these  provisions,  though  another  clause  pro- 
vided. In  connection  with  a  covenant  for  renewal,  for  a  leasing  by  the  lessor 
of  the  premises,  machinery,  and  appurtenances,  the  machinery  and  appli- 
ances placed  on  the  land  by  the  lessee  did  not  immediately  become  a  part 
of  the  freehold,  but  tbe  lessee  had  rights  therein  which  he  could  transfer 
by  mortgage  while  in  possession  of  the  land. 
3b  Same— MoHTOAOB  of  Timbering. 

Held,  further,  however,  that  such  macliinery  and  appliances  were  trade 
fixtures,  and,  uijon  the  lessor's  recovering  possession  of  the  land  by  sum- 
mary proceedings  for  nimpayment  of  rent,  before  the  removal  of  such  fixtures, 
and  without  the  assertion  of  a  right  to  remove  them  by  the  lessee  or  his 
mortgagee,  the  same  became  the  lessor's  property  as  a  part  of  the  freehold, 
and  the  right  of  the  mortgagee  to  foreclose  his  mortgage  tha%on  was  lost. 
'Goodrich.  P.  }.,  dissenting. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  the  Massachusetts  National  Bank  and  another  against 
William  H.  Shinn,  as  administrator  of  the  estate  of  William  r.  Shinn. 
deceased,  and  another.  From  a  judgment  in  favor  of  defendant 
George  B.  Butler,  rendered  on  the  rejwrt  of  a  referee,  plaintiffs  and 
■defendant  Shinn  appeal.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BAHTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Henry  W.  Hayden,  for  appellants. 
Preacott  Hall  Butler,  for  respondent 

WILLARD  BARTLETT,  J.  On  April  20,  1892,  William  P.  Shinn 
■executed  a  chattel  mortgage  to  the  Sturtevant  Mill  Company  of  Bos- 
ton, Mass.,  to  secure  the  payment  of  six  promissory  notes  made  by  him 
to  the  order  of  that  corporation,  which  notes  aggregated  the  sum  of 
■130,000.  All  of  these  notes  have  been  paid  except  one  for  $5,000,  now 
held  by  the  Massachusetts  National  Bank,  one  of  the  plaintiffs  herein, 
and  two  for  |5,000  and  |3,000,  respectively,  now  held  by  the  plaintiff 
Waldemar  A.  Schmidt.  The  chattel  mortgage  covered  two  boilers, 
two  engines,  two  dryers,  one  Sturtevant  mill,  one  electric  dynamo,  one 
Hoagland  crusher,  and  also  all  the  shafting,  pulleys,  belting,  and  all 
tools  and  machinery  in  the  factory  ajid  upon  certain  premises  at  Cro- 
ton  Falls,  Westchester  county,  N.  Y.,  leased  by  the  said  William  P. 
■Shinn  from  the  defendant  G«orge  B.  Butler.  The  mortgage  was  duly 
filed  with  the  town  clerk  of  the  town  of  Somers,  in  which  tiie  property 
was  situated,  on  April  23,  1892,  and  copies  thereof  were  filed  annu- 
ally thereafter  until  the  commencement  of  this  action.  In  addition 
to  the  articles  already  mentioned,  the  mortgage  also  embraced  a  pair 
of  crushing  rolls,  which  were  described  in  the  scliedule  as  not  yet  in 
place.  All  this  machinery  and  these  appliances  had  been  purchased 
from  the  Sturtevant  Mill  Companv  in  order  to  carry  on  mining  opera- 
tions niwn  (he  Rntler  farm  in  Westclivstcr  county,  upon  which  a  de- 
posit of  iron  ore  had  been  discovered.    On  October  21,  1890,  the  de- 
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fendant  George  B.  Butler,  by  an  elaborate  instrument  of  lease,  gi-anttn] 
and  conveyed  to  one  Heni-y  E.  Collins,  for  a  term  of  20  years,  all  the 
iron  ore  in  or  under  a  certain  portion  of  his  farm  therein  described, 
together  with  the  exclusive  right  to  mine  the  same.  The  lessee, 
among  other  things,  covenanted  and  agreed  to  mine  at  least  10,000 
gross  tons  of  ore  a  year  after  June  1, 1891,  and  to  erect  such  buildings, 
sink  Huch  shafts,  make  such  drifts  and  galleries,  and  provide  such  ma- 
chinery, as  might  be  necessary  to  enable  him  to  mine  and  ship  that 
quantity.  Collins  subsequently,  with  the  consent  of  Butler,  assigned 
a  two-thirds  interest  in  this  lease  to  William  P.  Shinn,  who  undertook 
to  perform  the  covenants,  conditions,  and  obligations  contained  in  the 
instrument,  and  who  accordingly  went  on  and  erected  a  mill  and  com- 
plete plant  with  appropriate  machinery  for  carrying  on  the  business 
of  mining,  washing,  and  concenti-ating  iron  ore  upon  the  leased  prem- 
iaea,  and  shipping  it  therefrom.  This  plant,  comprising  everything 
covered  by  the  chattel  mortgage  except  the  two  crushing  rolls,  was 
complete,  and  on  the  ground,  before  the  chattel  mortgage  was  given, 
on  April  20,  1892.  On  May  5,  1892,  William  P.  Shinn  died.  His  rep- 
resentatives, however,  continued  mining  operations  under  the  lease, 
and  paid  the  minimum  royalties  therein  provided  for  until  December 
1,  1892.  No  further  rent  was  paid,  and  between  the  10th  and  22d  of 
June,  1893,  the  tenants,  Collins  and  the  representatives  of  William  P. 
Shinn,  were  dispossessed  by  means  of  summary  proceedings  instituted 
in  behalf  of  the  landlord,  Butler.  The  chattel  mortgage  was  assigned 
to  the  Massachusetts  National  Bank,  which  thereupon,  on  October  18, 
1893,  brought  this  suit  to  foreclose  it  for  its  own  benefit  and  that  of 
Waldemar  A.  Schmidt,  who  claims  to  be  entitled  to  share  in  its  pro- 
ceeds in  proportion  to  his  interest  in  the  unpaid  notes  which  it  was 
given  to  secure.  The  defendant  Butler  resisted  the  foreclosure  uixin 
the  ground  that  the  mortgaged  property,  prior  to  the  giving  of  the 
mortgage,  had  been  so  annexed  to  the  freehold  as  to  constitute  a  part 
of  it,  and  that  it  became  the  absolute  property  of  the  landlord  when 
he  was  put  in  possession  of  the  premises  in  the  summary  proceeding 
to  dispossess  the  tenants  for  the  nonpayment  of  rent.  This  defense 
was  sustained,  except  as  to  the  two  crushiuE  rolls  of  which  i^ention 
has  already  been  made,  and  judgment  was  directed  accordingly  in  fa- 
vor of  the  defendant  Butler. 

I  am  unable  to  agree  with  the  conclusion  of  the  learned  referee  that 
the  machinery  and  fixed  articles  of  every  description  included  in  the 
raining  plant  were  intended  by  the  parties  to  be  permanently  and  ir- 
revocably attached  to  the  land,  and,  nnless  at  the  option  of  the  land- 
lord, were  to  constitute  a  permanent  addition  to  the  freehold.  As  be- 
tween landlord  and  tenant,  the  placing  of  machinery  or  other  appli- 
ances by  the  tenant  upon  the  leased  premises  for  the  purposes  of  trade 
or  manufacture  to  be  carried  on  by  the  tenant  does  not  make  the  prop- 
erty so  affixed  a  part  of  the  freehold,  but  it  still  remains  personalty 
to  such  an  extent,  at  least,  tliat  the  tenant  retains  the  right  to  remove 
it.  Ombonv  v.  Jones,  19  N.  Y.  234;  Tifft  v.  Horton,  53  N.  Y.  377, 
382;  Lewis  v.  Pier  Co.,  125  N.  Y.  341,  346,  20  N.  E.  301.  The  trade 
ttx tares  of  a  tenant,  in  other  words,  remain  personal  property  in  the 
eye  of  the  law,  so  for  as  the  right  of  removal  is  concerned.    2  Tayl. 


Digitized  by  vaOOQ  IC 


332  46  NEW  YOKK  SUPPLEMENT  (Sup.  Ct. 

and  80  New  York  State  Reporter. 

Landl.  &  Ten.  (8th  Ed.)  §  549.  The  correctness  of  this  proposition  is 
not  disputed,  but  the  referee  holds  that  the  presumption  to  which  it 
would  natui-ally  give  rise  "in  favor  of  the  removal  of  these  buildings 
and  machinery  erected  for  the  purposes  of  ti-ade  is  absolutely  precluded 
by  the  tenns  of  the  lease  and  the  subsequait  transactions,  all  of  which, 
taken  together,  show  the  object  of  the  annexation,  and  express  the  in- 
tention of  the  parties."  He  concludes  that  this  intention  was  to  affix 
the  entire  mining  plant  to  the  land,  as  it  should  be  placed  thereon, 
absolutely,  and  once  for  all.  I  do  not  so  construe  the  lease.  At  least 
three  of  its  provisions  seem  to  me  to  be  inconsistent  with  this  view. 
In  the  ninth  article  the  lessee  covenants  to  timber  the  shafts,  main 
drifts,  and  galleries  in  accordance  with  the  practice  of  modem  mining 
as  it  exists  in  the  United  States,  "which  timbering  shall,  at  the  teruii- 
nation  of  this  lease,  or  any  renewal  thereof,  be  regaided  by  the  parties 
as  fixtures."  Why  specify  this  timber  construction  as  to  be  classed 
among  fixtures  if  the  entire  plant  was  intended  to  be  comprised  in  the 
same  category?  In  the  tenth  article  it  is  provided  that,  in  the  event 
of  a  snrrender  of  the  lease,  the  lessee  will  permit  a  re-entry  20  days 
before  the  actual  surrender,  for  the  purpose  of  enabling  the  lessor  to  in- 
stall pumping  machinei-y  to  keep  the  mines  from  filling  with  water, 
and  make  such  other  arrangements  as  may  be  necessary  to  prevent 
damage  to  the  premises,  or  the  destruction  of  any  part  thereof.  This 
provision  would  hardly  have  been  inserted  if  the  lessor  had  supposed, 
OT  the  lessee  had  intended,  that  the  mining  plant  was  to  become  the 
property  of  the  landlord  as  fast  as  it  was  put  in  place,  as  is  now  con- 
tended. Finally,  the  nineteenth  article  furnishes  the  clearest  evidence 
to  my  mind  that  there  was  no  intention  to  take  these  trade  fixtures 
out  of  the  ordinary  rule  that  they  are  to  be  deemed  to  retain  their  char- 
acter as  chattels,  as  between  landlord  and  tenant.  The  language  of 
this  article  is  as  follows: 

"The  lessee  further  covenants  and  agrees  to  and  with  the  lessor  that  he  will. 
If  the  lessor  so  deshres,  at  the  expiration  of  this  lease,  or  of  the  renewal  leaso. 
If  the  same  shall  be  accepted,  sell  to  the  le.<iSor  all  the  mining  machine^',  build- 
ings, and  other  erections  erected  upon  or  under  the  said  premises  during  the 
whole  time  that  he  shall  have  occupied  the  same,  allowing  therefor  to  the 
lessee  the  full  valuation  at  which  such  machinery,  buildings,  and  other  erections 
shall  be  then  estimated  in  the  buildings,  and  not  for  the  purposes  of  removal. 
And  In  case  the  parties  hereto  shall  not  agree  upon  a  valuation,  then  the  same 
shall  be  made  by  three  disinterested  persons  selected  as  hereinafter  provided. 
In  case  the  lessor,  at  the  expiration  of  this  lease,  or  of  the  renewal  lease,  if  the 
same  shall  be  accepted,  shall  fall  to  purchase  the  mining  machinetr,  buildings, 
and  other  erections  referred  to  above,  the  lessee  shall  be  at  liberty  to  remove 
the  same  within  sixty  days  from  and  after  the  actual  termination  of  this  lease, 
or  the  extension  of  the  renewal  lease." 

It  is  difficult  to  believe  that  the  lessee  and  lessor  would  have  flius 
carefully  specified  what  woold  be  their  respective  rights  as  vendor 
and  purchaser  of  the  mining  machinery  and  buildings  at  the  ter- 
mination of  the  original  or  renewal  lease,  if  it  had  been  their  under- 
standing that  the  lessor  was  to  acquire  title  thereto  simply  by  virtue 
of  the  erection  of  the  buildings  and  the  operation  of  the  plant  on 
the  leased  premises.  Why  should  provision  be  made  for  the  purchase 
by  the  lessor,  at  the  end  of  20  years,  of  property  which  became  his, 
according  to  the  claim  now  put  forward,  at  or  near  the  beginning 
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of  that  period?  It  certainly  is  nnusiial  for  a  party  to  enter  into  a 
covenant  to  buy  that  which  he  already  owns.  In  the  third  article 
of  the  lease  a  renewal  la  provided  for  upon  at  least  one  year's  notice 
from  the  lessee  to  the  lessor;  and  in  this  article,  upon  receiving  such 
notice,  "the  lessor  covenants  and  agrees  that  he  will  let  and  lease 
to  the  lessee  all  the  premises,  machinery,  and  appurtenances"  there- 
inbefore described  for  a  further  term  of  20  years.  The  mention  of 
the  machinery  in  the  clause  quoted  is  regarded  by  the  referee  as  indi- 
cating that  it  was  intended  to  become  the  property  of  the  lessor 
when  placed  upon  the  land,  and  it  is  suggested  that  Butler  would 
not  thus  agree  to  lease  the  machinery  to  Collins  and  Shinn  in  the 
event  of  a  renewal,  unless  Butler  was  understood  to  be  the  owner. 
T^Tien  we  refer  to  the  nineteenth  article,  however,  and  read  its  pro- 
visions in  connection  with  those  of  the  third  article  concerning  a 
renewal,  it  becomes  plain,  I  think,  that  the  agreement  on  the  part 
of  Butler  to  lease  the  machinery  to  Collins  and  Shinn,  if  the  lease 
of  the  mine  should  be  renewed,  was  predicated  on  the  assumption 
that  Butler  might  purchase  the  plant  at  the  expiration  of  the  original 
lease,  as  he  was  privileged  to  do  by  virtue  of  the  nineteenth  article, 
in  which  event  the  lessees  would  have  to  acquire  from  him  the  right 
to  continue  to  use  it  in  operating  the  mine. 

For  these  reasons  I  am  satisfied  that  the  defendant  George  B. 
Butler  had  not  become  the  owner  of  the  mortgaged  property  at  the 
time  the  chattel  mortgage  was  given.  Shinn  possessed  rights  in 
respect  to  it  which  it  was  competent  for  him  to  transfer  by  the  mort- 
gage to  the  Sturtevant  Mill  Company,  and  the  question  next  to  be 
considered  is,  what  was  the  extent  of  those  rights?  At  that  time  there 
had  been  no  default  on  the  part  of  the  lessees,  and  Shinn  still  had  the 
right  to  cancel  and  surrender  the  lease  under  the  fourth  article 
thereof,  which  provided  that  the  lessee  might  do  so  at  any  time 
within  two  years  from  its  date,  if  not  satisfied  that  the  ore  could  be 
mined  economically.  Hence  it  is  argued  in  behalf  of  the  plaintiffs, 
who  have  succeeded  to  the  interest  of  the  Sturtevant  Mill  Company 
as  mortgagees,  that  the  chattel  mortgage  given  by  Shinn  at  this  time 
to  secure  the  balance  of  the  purchase  price  for  the  machinery  was 
good  and  valid,  and  no  subsequent  default  on  his  part  could  vitiate 
the  rights  of  the  Sturtevant  Mill  Company  or  its  assignees  to  collect 
out  of  the  proceeds  of  said  machinery  the  balance  due  on  account  of 
the  pnrcha.se  price  thereof.  But  this  argument  proceeds  in  disregard 
of  the  proposition  that  the  rights  of' the  mortgagee  of  the  tenant's 
trade  fixtures  are  to  be  measured  by  the  rights  of  the  tenant  him- 
self in  respect  to  such  fixtures.  While  the  tenant  possessed  the  right 
of  removal,  he  was  bound  to  exercise  it,  if  at  all,  before  his  term 
expired,  or  within  the  period  limited  by  his  lease,  or,  at  all  events, 
before  quitting  possession  of  the  real  estate  upon  which  the  trade 
fixtures  were  situated.  Brooks  v.  Galster,  51  Barb.  196.  Where  the 
tenant  has  mortgaged  such  trade  fixtures,  after  placing  them  upon 
the  leased  land,  and  fails  to  remove  them  within  the  term,  or  the 
period  prescribed  by  his  lease,  or  while  he  retains  possession  of  the 
land  upon  which  they  are  located,  his  title  becomes  subordinate  to 
that  of  the  lessor,  and  his  right  of  removal  is  lost.    Talbot  v.  Whipple, 
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14  Allen,  177,  182.    This  point  was  directly  involved  and  expressly 
decided  in  the  case  cited,  where  the  court  says: 

"It  iB  hardly  neceseaiy  to  add  that  the  plaintiffs  can  claim  no  better  title  to 
the  property  in  controversy  than  that  which  was  vested  in  the  tenant  nndor 
whom  they  claim  as  mortgaj^ees.  Wlien  the  mortgage  was  made,  the  bnildiug 
and  machine  were  flrtnres  annexed  to  the  realty  of  the  defendant  by  hia  ten- 
ant, and  which  the  defendant  then  bad  the  Inchoate  right  to  claim  as  imrt  of 
t)ie  freehold,  If  not  seasonably  disannexed  Ixifore  the  term  was  ended." 

So  in  the  case  at  bar,  at  the  time  the  chattel  mortgage  was  made, 
and  ever  since,  the  defendant  Butler  had  and  has  had  the  inchoate 
right  to  claim  the  mortgaged  fixtures  as  part  of  the  freehold  if  not 
seasonably  disannexed.  The  mortgagee  acquired  the  right  to  de- 
tach and  remove  them  under  the  same  circumstances  as  would  have 
warranted  their  detachment  and  removal  by  the  mortgagor.  But 
neither  the  mortgagee  nor  its  assignees  ever  sought  or  attempted 
their  removal,  until  subsequent  to  a  time  when  all  right  of  removal 
on  the  part  of  the  lessee  or  his  representatives  had  absolutely  ceased 
and  determined.  The  suit  to  foreclose  the  mortgage  was  not  com- 
menced until  nearly  four  months  after  the  summary  proceedings  had 
put  the  landlord  in  possession  of  the  leased  premises  to  which  the 
trade  fixtures  were  attached.  At  this  time,  in  any  view  of  the  case, 
the  tenant's  right  to  remove  them  had  terminated,  and  the  mortgagee 
could  enforce  no  other  or  better  right.  There  is  nothing  adverse  to 
this  view  in  Lewis  v.  Pier  Co.,  supra,  which  the  appellant  cites  in 
support  of  his  proposition  that  a  landlord  cannot  destroy  the  tenant's 
right  to  remove  trade  fixtures  by  dispossessing  the  tenant  for  non- 
payment of  rent.  In  that  case  the  tenant  who  held  over  after  the 
expiration  of  his  lease  claimed  the  right  to  remove  his  building  at 
the  time  of  his  ejection  by  virtue  of  the  summary  proceedings,  but 
was  not  permitted  to  remove  it.  His  claim  was  seasonably  made, 
while  still  in  possession  of  the  leased  premises  upon  which  the  build- 
ing stood.  In  this  respect  the  case  seems  clearly  distinguishable  in 
principle  from  the  case  at  bar,  where  the  term  of  the  tenant  ended  by 
reason  of  his  default  in  the  pajTnent  of  the  rent,  and  where  he  was 
also  deprived  of  the  possession  of  the  leased  premises  without  any 
claim  being  made  on  his  behalf  or  that  of  his  mortgagees  that  they 
were  entitled  to  remove  the  machinery  in  question,  or  even  desired 
to  do  BO.  As  Mr.  Taylor  says:  "The  tenant's  right  to  remove  is 
rather  considered  a  privilege  allowed  him  than  an  absolute  right  to 
the  things  themselves.  If  he  does  not  exercise  the  privilege  before 
his  Interest  expires,  he  cannot  do  it  afterwards,  because  the  right  to 
possess  the  land  and  the  fixtures  as  part  of  the  realtv  vests  im- 
mediately in  the  landlrad."  2  Tayl.  Landl.  &  Ten.  (Sth'Ed.)  §  551. 
His  mortgagee,  as  already  suggested,  must  act  with  equal  prompti- 
tude. 

It  seems  to  me,  therefore,  that  the  referee  was  right  in  his  con- 
clusion that  the  mortgage  in  suit  could  not  be  enforced  except  as 
against  the  two  crushing  rolls,  which  had  not  become  fixtures  at  the 
time  when  the  mortgage  was  given,  and  I  think  the  judgment 
entered  upon  his  report  should  be  affirmed.  All  concur,  exeejit 
GOODRICH,  P.  J.,  dissenting. 
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GOODRICH,  p.  J.  (dissenting).  I  concur  with  Mr.  Justice  BART- 
LETT  in  his  conclusion  that  the  machinery  and  fixed  articles  included 
in  the  mining  plant  were  not  intended  by  the  parties  to  be  perma- 
nently and  irrevocably  attached  to  the  land  at  the  option  of  the  land- 
lord, and  that  they  did  not  constitute  a  permanent  addition  to  the 
freehold,  but  by  the  terms  of  the  lease  were  intended  to  remain  per- 
sonal property;  and  that  the  lessor  had  not  become  the  owner  of  the 
mortgaged  property  at  the  time  the  chattel  mortgage  was  given. 
Starting  with  this  conclusion,  I  proceed  to  discuss  the  rights  of  the 
leasee  and  his  assignee,  the  plaintiff.  It  should  be  borne  in  mind  that 
the  mortgage  was  given  to  secure  the  purchase  money  of  the  articles, 
although  there  is  no  evidence  that  there  was  any  agreement  at  the 
time  of  the  purchase  that  any  such  mortgage  should  be  given.  Still 
this  fact,  in  a  certain  sense,  appeals  to  the  equitable  power  of  the  court 
to  protect  an  innocent  person  who  has  parted  with  his  property  with- 
out payment,  where  another  person  who  has  parted  with  no  value 
seeks  to  enforce  a  forfeiture,  and  to  claim  as  his  own  a  large  and  val- 
uable property,  costing  more  than  f  70,000,  because  the  lessee  has  not 
paid  rent  amounting  to  $2,500;  for  the  right  which  the  lessor  claims 
is  in  the  nature  of  a  forfeiture.  It  was  so  held  in  the  case  of  Esta- 
brook  V.  Hughes  (Neb.)  1  N.  W.  132,  where,  a  tenant  being  in  default 
for  nonpayment  of  rent,  the  landlord  sought  to  restrain  him  from  re- 
moving the  improvements,  in  accordance  with  the  provision  of  the 
lease,  and  the  court  refused  to  enforce  a  fm-feiture.  It  must  be  re- 
membered that  before  all  of  the  property  had  been  delivered — ^viz.  the 
two  crushing  rollers — the  mortgage  was  executed,  and  It  included  the 
rollers.  This  mortgage  was  duly  filed  on  April  23,  1893,  and  it  is  at 
this  date  that  the  rights  of  the  mortgagee  became. crystallized.  If  the 
title  to  this  property  at  that  time  had  vested  in  the  lessor  by  the  terms 
of  the  mining  lease,  the  lessee  had  no  right  to  execute  a  mortgage  ex- 
cept in  Buboi-dination  to  the  rights  of  the  lessor,  and  there  would  be 
no  question  that  the  entire  decision  of  the  referee  was  correct.  If,  on 
the  other  hand,  the  title  to  the  property  was  in  the  lessee,  it  passed 
from  him  to  the  mortgagee,  and  his  rights  cannot  be  affected  by  any 
subsequent  action  or  sufferance  of  tlie  lessee.  The  filing  of  the  chat- 
tel mortgage  gave  notice  to  the  lessor  that  the  mortgage  had  been 
made,  and  he  was  bound  to  know  its  effect,  and  all  his  subsequent  pro- 
ceedings are  colored  with  that  knowledge.  Tliat  effect  was  to  trans- 
fer the  title  to  the  mortgagee,  subject  only  to  defeasance  upon  the 
payment  of  the  notes  io  secure  which  it  was  given.  Hall  v.  Sampson, 
35  N.  Y.  274.  When  default  occm-red  in  the  payment  of  the  notes, 
the  title  in  the  mortgagee  became  absolute,  snljject  only  to  the  right 
of  the  mortgagor  to  bring  his  action  in  equity  to  redeem  upon  payment 
of  notes,  interest,  and  expenses,  but  otherwise  the  rights  of  the  mort- 
gagee had  become  fixed,  and  he  was  the  absolute  and  l^al  owner  of  the 
property;  the  title  of  the  mortgagor  was  extinguished.  Tender  after 
forfeiture  does  not  revest  the  title  in  the  mortgagor  at  law,  nor  is  ac- 
ceptance of  port  of  the  debt  a  waiver  of  the  forfeiture.  Patchin  v. 
Pierce,  12  Wend.  61.  The  mortgagor  cannot  give  a  second  mortgage. 
He  has  no  title  to  mortgage.  Hulsen  v.  W^alter,  34  How.  Prac.  385. 
This  principle  is  elementary,  and  hardly  needs  citation  of  authority. 


Digitized  by  V^OOQ  IC 


336  40  NEW  YORK  SUPPLEMENT  (Sup.  CU 

and  80  New  York  State  Reporter. 

although  the  perfection  and  strength  of  the  mortgagee'o  title  on  de- 
fault is  illustrated  by  the  case  of  Leadbetter  v.  Leadbetter,  125  N,  Y. 
290,  26  N.  E.  265,  where  Judge  O'Brien,  writing  the  opinion,  said: 

"The  law  seems  to  be  settled  In  tills  state  that  after  default  the  mortgagor 
has  no  interest  In  the  mortgaged  property  that  can  be  sold  on  execution  against 
him  [citing  authortties].  The  evfnt  had  happened  which  made  the  mortgage 
instantly  due,  and  there  was  no  right  of  possession  In  the  mortgagor  when  the 
levy  was  made." 

Of  course,  it  goes  without  saying  that  the  mortgagee  could  acquire 
no  greater  rights  than  the  lessee  had  or  could  convey,  but,  whatever 
these  rights  were,  he  acquired  them,  and  this  at  the  time  of  tJie  drfault. 
At  this  time  the  lessee  was  the  owner  of  the  property  which,  as  Mr.  Jus- 
tice BARTLETT  holds,  was  then  po-sonalty,  and  not  realty,  and  the 
lessor  had  no  title  whatever  thereto,  and  no  right  of  possession.  His 
rent  had  been  paid,  not  only  up  to  that  time,  but  it  continued  to  be 
paid  for  nearly  a  year  afterwards.  The  landlord  could  not  have  taken 
possession  of  the  property  during  the  year,  for  he  was  not  the  owner 
of  it,  and  there  was  no  default  in  the  payment  of  rent  for  which  sum- 
mary proceedings  to  dispossess  could  be  instituted.  Discount  Co.  t. 
Drake,  6  G.  B.  (N.  S.)  798,  decided  in  1859,  is  a  leading  case  upon  the 
question,  and  settles  it  conclusiyely.  One  Robinson,  a  tenant  of  an 
eating  house  under  a  lease  which  had  seven  years  to  run,  on  Septem- 
ber 4,  1857,  borrowed  money  of  the  plaintiff,  and  gave  it  by  way  of 
collateral  security  a  bill  of  sale  upon  his  furniture  and  effects  upon  the 
premises,  including  certain  tenant's  fixtures.  This  bill  of  sale  was 
dearly  equivalent  to  a  chattel  mortgage.  On  March  8,  1858,  Robin- 
sou  had  given  his  landlord  an  a\ithority  to  disti-ain  the  fixtures,  and 
on  April  5th  he  made  a  formal  surrender  of  the  term  to  him,  where- 
upon a  fresh  lease  was  given  by  the  landlord  to  the  defendant  Drake, 
the  tenant's  fixtures  in  question  still  remaining  upon  the  premises  un- 
severed  from  the  freehold.  On  March  30th  the  plaintiff  entered  the 
premises  for  the  purpose' of  taking  possession  of  the  property.  The 
court  directed  a  verdict  for  the  defendant,  which  was  reversed  on  ap- 
peal in  an  opinion  carefully  reviewing  all  the  authorities  upon  the 
Hubject,  and  using  the  following  language: 

"It  Is  fully  established  that  the  right  of  the  lessee  to  remove  fixtures  con- 
tinues only  during  the  term,  and  during  such  further  period  of  possession  by 
him  as  he  holds  under  a  right  still  to  consider  himself  as  tenant;  and  It  is  plain 
that  the  right  of  his  assignee  can  extend  no  further.  On  the  other  hand.  It  is 
laid  down,  as  to  a  surrender.  In  Co.  Lltt.  338b,  that,  'having  regard  to  strangers 
who  were  not  parties  or  privies  thereto  Oest  by  a  voluntary  surrender  they  may 
iiecelve  prejudice  touching  any  right  or  Interest  they  had  before  the  surrender), 
the  estate  surrendered  hath,  in  consideration  of  law,  a  continuance.'  This  doc- 
trine has  been  fully  adopted  and  acted  on  In  modem  cases,"  etc., — citing  cases. 
'"ITie  question  is  thus  reduc-ed  to  the  Inquiry  whether  the  mortgagee's  right  to 
sever  the  fixtures  from  the  freehold  is  a  "right  or  lntere.>ft,'  within  the  meaning 
of  this  rule  of  law.  And  we  are  of  opinion  tiiat  It  Is.  Certainly  It  Is  an  inter- 
est of  a  peculiar  natxu-e,  In  many  respects  rather  imrtaking  of  the  character  of 
a  chattel  than  of  an  Interest  In  real  estate.  But  we  think  that  it  is  so  far  con- 
nected witli  the  land  that  It  may  be  considered  a  right  or  Interest  In  It,  whidi. 
if  the  tenant  grants  away,  he  shall  not  be  allowed  to  defeat  his  grant  by  a  sub- 
sequent voluntary  act  of  surrender.  We  are  therefore  of  opinion  that  the  plain- 
tin's  may  maintain  an  action  against  the  defendant  for  preventing  tliem  from 
ext-rcising  their  right  to  sever,  and  may  In  such  action  recover  the  value  of  the 
fixtures  as  severed." 
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This  case  was  cited  and  approved  by  the  conrt  of  exchequer  in  the 
case  of  Saint  v.  Pilley,  L.  R.  10  Exch.  137,  where  fixtures  belonging 
to  an  insolvent  lessee  were  sold  at  auction  to  the  plaintiff,  to  be  re- 
moved by  Mm  in  two  days  from  the  sale,  but  he  allowed  them  to  re- 
main while  treatin;;;  with  the  landlord  for  a  new  lease.  His  attempt 
failing,  the  insolvent's  representative  surrendered  the  premises  to  the 
landlord,  who  relet  them,  the  fixtures  remaining  aflBxed.  About  two 
weeks  afterwards  the  plaintiff  applied  for  and  was  refused  the  flx- 
tnres,  and  the  conrt  held  that  he  had  not  lost  his  right  by  delay  or 
laches.    Gleasby,  B.,  said: 

"It  Is  quite  plain  that  the  surrender  did  not  forfeit  the  right  which  the  vendee 
of  the  property  had  acquired.  The  jjeneral  maxim  Is  laid  down  in  Co.  Lltt. 
338b:  'Having  regard  to  the  parties  to  the  surrender,  the  estate  is  absolutely 
drowned.'  *  *  *  Therefore,  though  the  term  was  surrendered,  yet  the 
plaintiff's  right  was  not  aftected.  The  defendant  came  Into  possession  with 
chattels  upon  the  land,  which  were  subject  to  the  rights  of  a  third  person." 

There  remains  a  single  question:  Whether,  if  the  leasee  cannot, 
by  sarrender  of  the  term,  defeat  the  rights  of  his  mortgagee,  he  can, 
by  nonpayment  of  rent,  and  consequent  snmmary  proceedings  to  dis- 
possess, destroy  the  property  rights  conveyed  by  the  mortgage.  I 
can  see  no  distinction.  The  reasoning  of  Williams,  J.,  in  Disconnt 
Co.  V.  Drake,  supra,  is  based  upon  the  theory  that  the  lessee  had 
transferred  his  interest  in  the  property.  So,  manifestly,  in  the  pres- 
ent case,  the  plaintiff  being  al»oInte  owner  of  the  property,  no  sub- 
sequent action  of  the  lessor  or  lessee  can  defeat  his  rights;  neither 
laches,  nor  contract,  nor  delay,  nor  summary  proceedings  to  disims- 
sess  under  the  provisions  of  the  lease.  The  lessor  is  met  by  a  new 
title  owner,  and  his  right  to  dispossess  can  be  contested,  not  only 
by  the  original  lessee,  but  by  his  mortgagee,  who  had  sncceeded  to  his 
rights  as  they  existed  at  that  time.  If  it  be  said  that  the  rights  of 
the  lessor  are  derived  from  the  lease,  and  that  the  lease  is  paramount 
to  the  rights  acquired  subsequently  by  the  mortgagee,  and  that, 
while  the  tenant  may  remove  the  property  during  his  term,  he  cannot 
do  so  after  his  term,  there  seem  to  be  two  answ^ers  to  the  proposition : 
First.  The  lease  was  entitled  to  be  and  was  recorded  as  of  real  estate. 
It  was  not  filed  as  a  contract  relating  to  chattels.  It  conveyed  no 
interest  in  the  chattels,  for  such  Mr.  Justice  BABTLETT  concludes 
them  to  be.  There  was,  therefore,  no  constructive  notice  of  the 
existence  of  the  lease  to  the  mortgagee,  and  no  actual  notice  is 
shown  in  the  evidence,  although  I  do  not  mean  to  intimate  that 
notice  would  make  any  difference  in  the  rights  of  the  plaintiff. 
Second.  The  paramount  rights  of  the  lessor  relate  only  to  the  lessee, 
and  not  to  a  stranger  who  has  acquired  a  good  title  under  him  while 
he  had  a  right  to  conv^.  Snch  seems  to  me  to  be  the  decision  in 
the  cases  of  Doe  v.  Pyke,  5  Maule  &  S.  146,  Pleasant  v.  Denson,  14 
East.  234,  and  Pike  v.  Eyre,  4  Man.  &  R.  661,  which  were  cases  where 
tenants  in  possession  made  subleases  of  portions  of  the  demised 
estates,  and  these  were  held  good,  even  though  the  original  lessees 
subsequently  surrendered  their  own  leases  to  the  landlords.  The 
right  of  the  landlord  under  his  grant  in  these  cases  would  seem  to 
have  been  equally  paramount,  yet  the  right  was  held  not  to  be  para* 
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mount  to  the  right  of  a  etranger  taking  undar  the  lessee.  The  land- 
lord in  the  present  case  has  only  such  rights  as  the  lease  gave  him, 
and  these  are  subject  to  defeat  by  a  contract  of  the  lessee.  How, 
then,  can  it  be  said  that  the  right  to  institute  summary  proceedings 
to  dispossess,  which  arises  under  the  terms  of  the  lease  and  by  the 
failure  of  the  lessee  to  pay  rent,  can  defeat  an  estate  p  uted  while 
he  had  the  lawful  right  to  grant?  Mr.  Justice  BARTLETT,  in  his 
opinion,  treats  the  lease  as  clearly  evidencing  an  intent  on  the  part 
of  both  lessor  and  lessee  to  consider  the  property  in  question  as  per- 
sonal property  between  themselves,  and  that  they  could  thus  agree 
is  not  to  be  questioned.  Assuming  this  to  be  the  case, — and  there 
seems  to  be  no  doubt  of  it, — why'  resort  to  the  theory  of  "trade  fix- 
tures"? That  theory  is  universally  relied  upon  where  there  is  no 
agi-eement  that  the  property  shall  be  personal  property,  and  it  would 
seem  wholly  unnecessary  to  turn  to  it  where  there  is  a  clear  under- 
standing between  the  parties  that  the  articles  shall  be  personal 
property.  If  the  parties  had  made  no  stipulation  as  to  the  nature 
of  the  goods  in  question,  or  had  stipulated  that  they  should  be 
regarded  as  "trade  fixtures,"  the  case  might  well  be  different.  Hav- 
ing been  careful  not  to  do  this,  it  would  seem  that  the  engines,  boil- 
ers, and  machinery  must  be  treated  as  mere  chattels,  which  could  not, 
while  the  agreement  subsisted,  become  real  property  against  the  will 
of  either  party  to  the  agreement.  Besides,  it  seems  clear  that  the 
lessor  is  estopped  by  that  agreement  to  deny  the  personal  nature  of 
the  articles  as  against  the  mortgagee,  who  has  the  right  to  rely  upon 
the  agreement.  Summary  proceedings  to  dispossess  are  of  modern 
statutory  origin,  but  the  ancient  remedy  of  distress  for  rent  was  in 
a  sense  its  equivalent.  For  this  reason  the  case  of  Discount  Go.  v. 
Drake,  supra,  seems  to  be  exact  authority  for  saying  that  as  the  law- 
ful process  of  distress  for  rent  could  not  work  a  forfeiture  of  the 
rights  of  a  mortgagee  acquired  while  the  tenant  was  in  possession, 
no  more  can  the  statutory  process  for  dispossession.  The  one  was 
the  result  of  the  operation  of  a  lawful  power;  so  is  the  other.  Both 
gi'ow  out  of  the  lease,  and  what  may  be  afiQrmed  of  power  to  affect 
the  rights  of  a  mortgagee  under  the  one  process  may  be  equally 
affirmed  of  the  other.  The  summary  proceedings  to  dispossess  oc- 
curred in  June,  1893,  and  the  plaintiff  had  no  notice  of  them  until 
September  16th,  when  he  immediately  demanded  the  property,  and, 
his  demand  being  refused,  the  lessor  became  chargeable  with  con- 
version of  the  property,  of  which  the  plaintiff  was  the  absolute 
owner.  The  learned  referee  admitted  in  evidence  the  summary  pro- 
ceedings to  dispossess,  under  the  objection  and  exception  of  the 
plaintiff,  and,  in  my  opinion,  this  was  reversible  error,  as  the  judg- 
ment in  that  proceeding  was  inter  alios,  and  not  binding  upon  the 
plaintiff. 

The  case  of  Talbot  v.  Whipple,  14  Allen,  177,  does  not  seem  to  be 
opposed  to  my  general  conclusion.  The  mortgage  was  apparently  a 
mortgage  of  real  property,  and  there  was  no  agreement  that  the 
property — a  building  containing  machinery  for  manufacturing  pur- 
poses— should  be  regarded  as  personal  property.  Upon  these  facts 
the  court  held  that  there  could  be  no  doubt  that  the  building  and 
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machine  M-ere  not  to  be  regarded  as  movable  chattels  such  as  the 
tenant  might  have  removed  after  the  expiration  of  his  tenancy,  but 
as  belonging  to  that  class  which,  if  removable  at  all,  must  be  removed 
by  the  tenant  from  the  realty  during  the  term,  or,  if  suffered  to 
remain  till  the  expiration  of  the  tenancy,  belong  to  the  landlord  as  a 
part  of  the  freehold.  But  in  the  case  at  bar  the  conclusion  of  my 
learned  associate  is  clear  that  there  was  no  intention  of  the  parties 
to  the  lease  that  the  property  should  become  a  part  of  the  realty, 
and  did  not  so  become  even  by  the  subsequent  omission  of  the  lessee 
to  pay  his  rent;  thus  bringing  the  property,  apparently,  within  the 
class  mentioned  in  Talbot  v.  Whipple,  supra,  of  "movable  chattels, 
Kuch  as  the  tenant  might  have  removed  within  a  reasonable  time  after 
the  expiration  of  the  tenancy."  Before  there  was  any  such  omission 
to  pay  rent,  the  rights  of  the  plaintiff  had  supervened,  and  these 
cannot  be  defeated  without  his  active  assent,  or  by  notice  to  him 
which  will  give  him  his  day  in  court.  A  different  rule  prevails 
between  the  lessor  and  lessee  when  there  is  no  mortgage.  There 
the  right  of  the  lessee  to  remove  during  his  tenancy  is  a  privilege 
which  he  may  forfeit  by  delay,  but  that  does  not  affect  the  right  of 
a  mortgagee,  who  stands  in  a  very  different  relation.  True,  he  has 
the  right  to  remove  the  goods  to  which  he  has  title  on  the  default 
of  the  mortgagor,  but  he  may  also  leave  the  property  on  the  premises 
with  the  assent  of  the  mortgagor,  and  his  leaving  it  there  cannot 
affect  his  rights,  as  there  is  no  principle  of  estoppel  in  favor  of  the 
lessor.  It  is  undoubtedly  true  that  where  a  tenaht  suffers  default 
in  payment  of  rent,  and  is  dispossessed,  he  loses  his  right  to  remove 
certain  articles,  on  the  ground  that  they  are  to  be  deemed  fixtures; 
but  this  right  of  removal  is  a  personal  privilege,  and  its  loss  a  per- 
sonal one,  and  the  results  of  his  failure  to  remove  cannot  be  extended 
to  destroy  the  rights  of  a  third  person  whose  rights  are  in  no  seuHe 
dependent  on  a  personal  privilege.  Section  571  of  the  Penal  Code 
makes  it  a  misdemeanor  for  a  mortgagor  to  "sell,  assign,  exchange, 
secrete,  or  otherwise  dispose  of"  the  mortgaged  property.  While 
lying  by  and  suffering  dispossession  proceedings  would  not  be  within 
this  section,  the  existence  of  such  a  provision  shows  how  carefully 
the  law  r^ards  the  rights  acquired  by  a  mortgagee.  To  work  out 
the  logical  result  of  Mr.  Justice  BAETLETT'S  opinion,  we  must  hold 
that,  it  the  lessee  simply  quits  possession  without  removing  his  fix- 
tures, the  title  thereto  vests  in  the  lessor.  2  Tayl.  Landl.  &  Ten.  § 
563.  Then,  if  a  mortgage  exist,  even  though  it  be  a  mortgage  for 
purchase  money,  the  mortgagor  can  defeat  the  rights  of  the  mort- 
gagee by  simply  quitting  possession,  or  by  selling  out  to  the  lessor, 
in  spite  of  section  571  of  the  Penal  Code.  I  cannot  assent  to  any 
snch  proposition,  and  I  think  the  judgment  should  be  reversed. 
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<20  MISC.  Rep.  564.)  ^^^^^  ^   TJNANGST. 

(Supreme  Court,  Appellate  Term.     July  1,  1S97.) 

1.  CoNsmrcTioN  op  Doccments. 

A  document  reading,  "Received  ,  dm  ft  at  sight,  margin  to  be  de- 
posited with  S.,"  does  not  conclusively  show  that  the  draft  received  was 
only  for  transmission  to  S.,  as  against  evidence  that  the  language  was  in- 
tended only  to  Identify  the  trau.<iaction,  in  which  the  drawer  became  Indebted 
to  the  paj'ee,  and  he  In  turn  to  S. 
■2.  Dn  A  FT8— Notice  op  Protest. 

Testimony  that,  after  a  draft  was  protested,  It  was  called  to  the  atten- 
tion of  the  drawer,  and  that  he  said  he  would  fix  it  up  with  the  liolder.  la 
sufficient  prima  facie  evidence  that  due  notice  had  been  given  to  the  drawer 
to  charge  hhn. 

Appeal  from  city  ooort  of  New  York,  general  term. 

Action  by  Charles  Sumner  Smith  against  Eugene  P.  Unangst.  A 
judgment  entered  upon  a  verdict  in  favor  of  plaintiff  was  afiBrmed 
"by  the  city  court  of  New  York  (4.^  N.  Y.  Supp.  1164),  and  defendant 
appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  MoADAM  and  BISCHOPP,  JJ. 

Robert  B.  Honeyman,  for  appt'llanL 
A.  Burr  Chalmers,  for  respondent. 

BISCHOFF,  J.  This  action  was  brought  upon  a  draft,  payable 
Bt  sight,  drawn  by  the  defendant  upon  the  Unangst  Furniture  & 
Carpet  Company,  of  Penn  Argyle,  Pa.,  indorsed  by  him,  and  delivered 
to  one  Abraham  S.  Grim,  who,  according  to  the  allegations  of  the 
complaint,  assigned  the  draft  to  the  plaintiff  after  presentment  to 
the  drawee,  nonpayment,  and  protest  Denying  knowledge  and  in- 
formation sufficient  to  form  a  belief  as  to  the  matter  of  presentment 
to  and  demand  upon  the  drawee,  the  defendant  further  alleged  that 
the  draft  was  without  consideration,  because  delivered  to  Grim  in 
the  course  of  a  transaction  which,  under  the  laws  of  the  state  of 
Pennsylvania,  was  within  the  statutory  inhibition  of  gambling,  and 
also  that  there  w:  ^  a  diversion  of  the  draft  from  the  purpose  for 
which  it  was  delivered  to  Grim,  under  an  agreement  made  at  the 
time. 

At  the  close  of  the  case,  the  defendant  moved  the  dismissal  of  the 
■complaint  (1)  for  failure  of  proof  of  considerati<H) ;  (2)  because  it 
appeared  from  the  evidence  that  the  draft  was  given  in  the  course  of 
a  gambling  transaction;  (.3)  for  the  reason  that  the  plaintiff's  assignor 
had  received  the  draft  for  a  specific  purpose,  from  which  there  has 
been  a  diversion ;  and  (4)  that  there  was  no  evidence  of  presentment 
to  and  demand  upon  the  drawee. 

Since  the  instrument  itself  imported  a  consideration,  the  firet 
:ground  of  the  motion  was  untenable,  and  we  pass  to  the  question 
presented  by  the  affirmative  defense  of  an  absence  of  consideration, 
based  upon  evidence  that  tlie  draft  was  given  in  the  course  of  a 
gambling  transaction.  Grim  was  a  stockbroker,  doing  business  at 
.\llentown,  Pa.,  and  the  draft  in  suit  was  delivered  to  him  by  the 
■defendant,  in  the  course  of  dealings  in  which  the  latter  appeared 


Digitized  by  VjOOQ  IC 


J5up.  Ct)  SMITH   V.  ONANGST.  341 

as  castomer  or  client  of  the  former.  Under  the  laws  of  Pennsylvania, 
it  was  shown  that  transactions  in  stock,  not  based  upon  actual  pur- 
chases and  sales,  were  classed  among  gambling  transactions,  and 
the  defendant's  testimony  was  to  the  effect  that  this  draft  was  given 
in  payment  of  losses  arising  out  of  such  a  course  of  dealing  with 
Qrim,  the  plaintiff's  assignor.  Grim's  testimony,  however,  was  to 
the  contrary,  tending  to  show  a  legitimate  course  of  business  with 
the  defendant,  in  which  course  stocks  were  bought  and  sold,  with 
an  intention  of  actual  delivery,  when  required,  and  that  there  had 
been  delivery  in  several  instances.  Further,  it  was  shown  that  the 
draft  was  given  to  settle  differences  upon  a  running  account  of  this 
business.  We  have  not  to  do  with  the  weight  of  the  evidence,  and 
the  question  of  law  raised  by  the  second  ground  of  the  motion  to 
dismiss  the  complaint  was  properly  determined,  since  there  was  some 
evidence  to  be  submitted  to  the  jury,  contradicting  the  defendant, 
upon  the  issue  raised  by  this  aflQrmative  defense. 

The  third  ground  for  dismissal  relates  to  the  matter  of  diversion. 
It  appears  thiat,  upon  the  delivery  of  the  draft  to  him.  Grim  gave  a 
receipt  expressed  as  follows:  "Received  of  Dr.  E.  P.  TJnangst  ($1,325) 
thirteen  hundred  and  twenty-five  dollars,  draft  at  sight,  margin  to  be 
deposited  with  W.  B.  Smith  &  Co."  And  it  is  contended  that  this 
paper  showed  an  agreement  whereby  Grim  received  the  draft  only  for 
transmission  to  W.  B.  Smith  &  C!o.;  that  it  was  to  be  applied  by 
such  firm  as  collateral  security  upon  Grim's  account  with  them 
(they  being  the  parties  through  whom  Grim  dealt  when  attending 
to  the  defendant's  transactions);  and  that  there  had  been  no  such 
application  of  the  draft  as  agreed.  The  difQculty  with  the  appel- 
lant's poaiticm  in  this  regard  is  that  there  was  evidence  showing 
that  the  draft  was  actually  given  to  Grim  in  settlement  of  a  balance 
due  him,  and  it  was  reasonably  to  be  inferred  from  the  testimony 
in  the  case  that  the  word  "margin,"  as  used  in  the  receipt,  did  not 
intend  a  deposit  with  W.  B.  Smith  &  Co.,  but  served  merely  to 
identify  the  transaction  in  which  the  defendant  became  indebted  to 
Grim  for  the  amount  represented  by  the  draft,  and  Grim,  in  turn, 
indebted  to  W.  B.  Smith  &  Co.  The  evidence  to  which  we  refer  was 
received  without  objection,  and  was  part  of  Grim's  testimony 
given  in  answer  to  a  question  calling  for  an  explanation  of  the 
words  of  the  receipt,  which  question  was  allowed  under  exception 
by  the  appellant.  Indeed,  Grim's  answer  to  this  question  accom- 
plished no  more  than  a  restatement  of  the  phraseology  of  the  papa-, 
and  was  no  explanation  of  it.  So  no  prejudice  could  have  resulted 
to  the  appellant,  even  assuming  that  the  paper  expressed  a  contract, 
rather  than  a  mere  receipt,  and  thus,  as  is  now  contended,  was  not 
to  be  altered  by  parol,  although  it  may  be  noted  that  no  ground  of 
objection  was  stated  at  the  trial ;  and  this  jwint,  if  well  taken,  should 
certainly  have  been  brought  to  the  attention  of  the  court. 

The  final  ground  upon  which  error  is  predicated,  because  of  the 
oonrt's  refusal  to  dismiss  the  complaint,  is  based  upon  an  assumed 
failure  of  proof  that  the  draft  had  been  presented  to  the  drawee 
for  payment,  that  payment  had  been  refused,  and  that  notice  of  the 
fact  had  been  given  the  drawer,  this  defendant.    There  can  be  no 


Digitized  by 


Google 


342  46  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  80  New  York  SUte  Reporter. 

qaestion  that  the  requirement  of  sach  presentment  and  notice  is  an 
element  of  the  contract  existing  between  the  maker  and  the  holder 
or  payee  of  a  draft  (Judd  v.  Smith,  3  Hun,  190;  Fairchild  v.  Railroad 
Co.,  15  N.  Y.  337);  and  the  necessity  of  presentment  becomes  the 
more  apparent  where  the  draft  is  payable  at  sight,  since  here  the 
time  of  presentment  fixes  the  maturity  of  the  obligation  (1  Wait.  Act. 
&  Def.  pp.  618-621).  In  this  case  no  proof  of  actual  presentment, 
demand,  and  notice  was  furnished,  but  still  there  was  evidence  from 
which  the  jury  could  have  inferred  that  these  requisite  steps  had 
been  taken  by  the  payee. 

In  the  course  of  inquiry  as  to  whether  Grim  had  made  a  demand 
upon  the  defendant  personally  for  the  amount  of  the  draft,  the 
following  occurred  upon  Grim's  direct  examination: 

"Q.  Did  you  ask  Mr.  Unangst  for  this?  A.  After  It  was  protested?  Yes. 
Q.  What  did  he  say?  A.  He  xald  he  will  fix  It  up  with  me.  Q.  And  haa  he? 
A.  No;    It  is  still  unpaid,  as  far  as  I  know." 

Since  the  defendant  would  have  been  under  no  obligation  to  pay 
this  draft  unless  it  had  been  iirst  presented  to  the  drawee,  his  Btate 
ment,  in  effect,  that  he  would  pay  it,  in  answer  to  a  demand  upon 
him,  may  well  have  been  taken  as  an  admission  that  his  liability  had 
attached,  and  so  supported  an  inference  of  a  prior  presentment  to  and 
refusal  by  the  drawee  sufScient  to  charge  him.  This  waa  not  by  any 
means  conclusive  proof,  but  it  was  some  evidence,  which,  coupled 
with  the  defendant's  failure  to  disprove  the  fact  of  presentment  in 
any  way,  was  suflficient  to  take  the  case  to  the  jury  upon  this  issue 
As  an  admission,  tlie  eiidence  waa  competent  and  relevant,  and  the 
objection  to  the  allowance  of  the  question  whether  the  draft  had 
been  presented  to  the  defendant  was  therefore  not  well  taken. 

We  do  not  feel  called  upon  to  enter  into  an  individual  discussion 
of  the  several  other  excepti(»is  taken  to  rulings  upon  evidence. 
Suffice  it  to  say  that  they  have  been  examined  by  us,  and  have  been 
found  to  present  no  error. 

Judgment  affirmed,  with  costs.    All  concur. 


{20  Misc.  Rep.  S74.) 

BARE  V.   STRINGER  et  at 

(Supreme  CSourt.  Special  Term,  Madison  County.    May,  180T.) 

WiLM— Construction — "Expknrks  ok  Wip-k.  " 

The  will  of  B.  gave  his  wife  a  considerable  amount  of  real  and  personal 
property,  to  be  In  lieu  of  dower,  and  then  provided:  "I  set  apart  ?50()  for 
a  monument  for  myself  and  family.  Next,  I  set  apart  enough  money  to 
defray  my  own  and  my  wife's  expmses."  Several  legacies  were  then 
i;lren  to  other  persons.  There  was  no  provision  In  form  for  the  payment 
of  the  testator's  debts,  though  they  were  considerable.  ffeZ*  that  the  pro- 
vision for  the  expenses  of  the  wife  of  the  testator  waa  intended  to  refer  to 
her  expenses  up  to  the  time  of  the  probating  of  the  will  and  her  funeral 
expenses,  and  not  to  all  her  expenses  during  her  life. 

Action  by  Maria  Barr,  as  executrix  of  Bobert  S.  Barr,  against 
Mary  Stringer  and  others  for  the  construction  of  a  will. 
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Harrison  W.  Coley,  for  plaintiff. 
0.  M.  Parke,  for  defendants. 

FORBES,  J.  This  is  an  action  for  the  construction  of  the  last 
will  and  testament  of  Robert  S.  Barr,  deceased,  who  died  November 
15,  1887,  at  Shell  Rock,  Minn.  The  testator  was  a  resident  and 
inhabitant  of  the  state  of  New  York  at  the  time  of  his  death.  He 
was  temporarily  absent  for  the  purpose  of  transacting  business  in 
Minnesota,  where  he'had  some  real  estate.  Having  been  taken  sud- 
denly ill,  he  called  to  his  aid  some  person  who  evidently  was  unfamil- 
iar with  the  drafting  of  wills.  It  is  claimed  that  the  will  was  made  the 
night  preceding  his  death.  The  deceased  left,  him  surviving,  no 
children,  but  left  his  widow,  the  plaintiff,  who  had  been  in  feeble 
health  for  many  years.  At  the  time  of  the  death  of  Robert  S.  Barr, 
his  wife  was  being  treated  at  a  private  sanitarium  in  or  near  the  dty 
of  Elmira,  N.  Y.,  at  an  expense  of  about  |27  per  week.  The  plaintiff 
quaJified  as  the  executrix  of  said  will,  and  entered  upon  the  discharge 
of  her  duties  as  such,  on  the  11th  day  of  January,  1888;  the  will  hav- 
ing been  admitted  to  probate  by  and  before  the  surrogate  of  the 
county  of  Madison,  N.  Y.,  at  that  time.  An  accounting  under  said 
will  was  subsequently  made,  in  part  at  least,  on  the  15th  day  of 
April,  1893.  By  the  decree  upon  said  accounting  there  was  set 
apart  by  the  surrogate,  and  retained  by  the  executrix,  the  sum  of 
115,201.63,  to  await  the  determination  of  the  questions  involved  in 
this  action.  The  total  amount  of  the  personal  assets  of  the  deceased 
was  f  49,928.28.  The  difference  between  the  inventoried  value  of  the 
assets,  with  increase  thereon,  and  the  sum  of  $15,201.63,  was  dis- 
tributed under  said  will,  or  credited  to  the  plaintiff,  as  her  share  of 
the  assets,  or  used  to  pay  the  debts,  the  expenses  of  the  administra- 
tion, etc.  The  net  value  of  the  assets,  excluding  the  real  estate, 
amounted  to  $41,472.14.  The  controversy  out  of  which  this  cause  of 
action  arose  grows  out  of  the  construction  to  be  given  to  the  third 
clause  of  said  will,  under  subdivision  2  of  the  complaint,  which  reads 
as  follows:  "Thirdly.  I  set  apart  f500  for  a  monument  for  myself 
and  family.  Next  I  set  apart  enough  money  to  defray  my  own  and 
my  wife's  expenses."  Under  the  first  clause  of  said  will,  the  de- 
ceased gives  and  bequeaths  to  his  wife  his  house  and  lot  in  the 
village  of  Munnsville,  all  of  his  stock  in  the  National  State  Bank  of 
Oneida,  and  three  certain  mortgages  against  persons  specified  in 
said  will,  and  he  also  gives  to  her  two  certain  promissory  notes 
against  persons  named  in  said  will.  She  is  also  appointed  the  execu- 
trix of  the  said  deceased,  but  expressed  in  form  as  "her  own  executrix." 
The  will  also  directs  that  the  property  shall  not  be  appraised,  and 
that  the  bequests  made  to  the  plaintiff  shall  include  (or  shall  be  in 
lieu  of)  her  right  of  dower.  This  must  be  held  to  be  in  full  of  all  sums 
coming  to  her  out  of  said  estate,  with  the  exceptions  to  be  hereafter 
defined  under  the  third  clause  of  said  will. 

It  is  claimed  on  the  part  of  the  plaintiff  that  prior  to  and  at  the 
time  of  the  making  of  the  will  the  circumstances  were  such  that 
under  the  provision  of  the  will  in  controversy  it  was  intended  by 
the  testator  to  pay  all  of  the  expenses  of  his  wife,  the  plaintiff,  during 
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the  period  of  her  natural  life.  It  is  contended  on  the  port  of  the  de- 
fendants that  this  provision  must  be  so  construed  as  to  entitle  the  wife 
to  her  personal  expenses  only  up  to  the  time  of  the  death  of  the  tes- 
tator. It  will  be  obeeryed  that  there  is  no  provision,  in  form,  in  the 
will  for  the  payment  of  the  debts  and  obligations  of  the  deceased; 
wliile  it  is  shown  by  the  decree  that  the  deceased  was  owing,  at  the 
time  of  his  death,  about  the  sum  of  f3,94:4.45.  This  amount  must 
have  included  the  expenses  incurred  by  the  testator  in  taking  care  of 
the  plaintiff  up  to  the  time  of  bis  death;  so  that  the  question  to  be 
decided  here  is  what  interpretation  must  be  given  to  the  words,  "I 
set  apart  enough  money  to  defray  my  own  and  my  wife's  expenses." 
While,  perhaps,  as  a  matter  of  law,  the  widow  continues  to  be,  in  a 
sense,  the  wife  of  the  testator,  still  he  seems,  in  the  will,  to  have 
spoken  of  her  in  the  present  tense;  not  as  his  widow,  but  as  the  wife  of 
the  then  living  husband.  Had  he  used  the  language  "the  expenses  of 
my  widow,"  it  might  have  been  more  certain  that  he  intended  to  pro- 
vide for  her  expenses  after  she  ceased  to  be  his  wife  in  fact.  Under 
the  laws  of  this  state  the  husband  is  bound  to  support,  maintain,  and 
take  care  of  the  wife  in  sickness  and  in  health,  so  long  as  there  is  no 
disruption  of  the  marital  relation;  therefore  her  expenses  up  to  the 
time  of  his  death  were  a  charge  upon,  or  a  debt  payable  out  of,  his 
estate.  It  will  be  seen  that  he  set  apart  to  her,  giving  to  her  abso- 
lutely, about  one-fourth  the  value  of  his  perscHial  estate.  Did  he 
intend,  in  addition  to  this  provision,  to  set  apart  an  amount  of 
money  sufficioit  to  yield  the  sum  of  the  total  expense  in  maintaining 
and  taking  care  of  her  during  the  balance  of  her  natural  life?  If  this 
is  so,  then  all  of  the  specific  legacies  must  yield  to  this  provision  of  the 
will,  the  assets  of  the  estate  must  be  converted  into  money,  invested, 
and  the  income  therefrom  must  be  devoted  to  that  object  This  in- 
terpretation would  clearly  exhaust  the  income,  at  the  most  favorable 
investment  of  all  the  specific  legacies  given  to  persons  other  than  the 
wife;  for  it  is  conceded  that  her  annual  expenses  amount  to  something 
like  the  sum  of  f  1,400.  All  of  the  provisions  of  the  will  must  be  con- 
strued in  harmony  with  the  intention  of  the  testator.  The  court  can- 
not make  a  new  will.  Its  utmost  power  is  measured  by  the  construc- 
tion of  the  will  already  made,  and  that  construction  must  be  to  give 
the  whole  will  effect  and  operation,  if  possible. 

It  seems  to  me,  rather,  that  the  clause  above  quoted  must  be  read 
in  connection  with  that  part  of  the  third  clause  of  said  will  which 
sets  apart  (500  for  a  monument  for  the  testator  and  his  family.  His 
family  at  that  time  consisted  of  his  wife  and  himself.  This  is  the 
first  sum  of  money  set  aside  for  any  purpose.  It  is  not  a  bequest,  but 
a  direction  to  save  out  of  the  assets  of  his  estate  a  certain  sum  to  be 
devoted  to  a  specific  object.  Immediately  following  this  paragraph 
of  the  will,  and  coupled  with  it,  is  the  clause  in  controversy.  The 
first  provision  reads  as  follows:  "I  set  apart  f  500  for  a  monument  tar 
myself  and  family.  Next,  I  set  apart  enough  money  to  defray  my 
own  and  my  wife's  expenses."  Beading  these  two  provisions  in  con- 
nection witii  each  other,  and  separating  them  temporarily  from  the 
subjects  which  follow,  as  well  as  from  the  preceding  provision  for  his 
wife,  it  would  seem  plain  that  he  intended  to  provide  for  a  monument 
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wbich  should  mark  the  last  resting?  place  of  himself  and  his  wife ;  and 
also  to  set  aside  a  sum  sufficient  to  pay  all  <rf  the  expenses  of  himself 
and  wife  up  to  the  time  when  the  will  could  be  probated  and  go  into 
effect,  and  to  set  aside  a  sum  sufScient  to  meet  and  to  defray  the  funer- 
al expenses  of  his  wife.  He  had  already  made  a  fairly  generous  pro- 
vision for  the  plaintiff;  one  which  was  absolute  in  its  character;  a 
provision  which  included  her  dower  right.  This  seems  to  be  the 
natural  and  reasonable  Interpretation  of  the  clanse  in  controTersy, 
leaving  in  harmony  all  of  the  other  provisions  of  the  will,  and  assuring 
to  the  testator  burial  and  a  monument,  and  to  his  wife  a  sufiQcient 
mm,  to  be  invested  from  his  property,  to  meet  the  contingent  ezpeneea 
of  her  interment  beside  him  at  his  last  resting  place;  and  also  to 
provide  for  her  care  and  maintenance  up  to  the  time  of  the  probating 
of  his  will,  at  which  time  the  preceding  bequest  to  the  plaintiff  would 
commence  to  yield  an  inc<»ne  for  hee  subsequent  maintenance.  This 
is  the  most  favorable  construction  which  can  be  given  to  the  clause 
in  controversy.  While  the  court  would  be  glad  to  give  to  the  widow 
of  Robert  S.  Ban*  all  that  could  possibly  be  yielded  from  his  estate, 
still  we  m^  remember  that  it  was  his  will,  and  we  must  interpret  its 
provisions  according  to  his  intention,  with  the  best  light  which  we 
have,  under  the  circumstances  of  this  case.  I  therefore  direct  that 
the  surrogate  of  the  county  of  Madison  allow  the  expenses  of  the  wife 
up  to  the  time  of  the  probating  of  said  will,  if  not  already  allowed  by 
the  decree;  and  then  set  apai-t,  to  be  invested,  a  sum  which,  in  his 
judgment,  will  be  sufiBci^at  to  meet  the  burial  and  all  of  the  funeral 
expenses  of  the  plaintiff,  under  this  interpretation  of  this  provision  of 
the  will  of  Robert  S.  Barr.  I  further  direct  that  the  reasonable  costs 
and  expenses  of  this  litigation  be  paid  out  of  the  assets  of  the  said 
estate  so  set  aside  to  await  the  determination  of  this  action,  and  that 
the  balance  be  distributed  under  a  decree  of  the  surrogate  of  the 
county  of  Madison  in  harmony  with  the  other  provisions  of  said  will. 
Ordered  accordingly. 


(18  App.  DlT.  3»7.) 

ZIEMER   V.   RAFFBRXy. 

(Snpreme  Court,  Appellate  DIvlBlon,  Second  Department.    June  29,  1897.) 

Venue — Resiubncb  op  Parties  to  Action. 

The  territory  formerly  constituting  the  village  of  Westchester,  and  an- 
nexed to  the  city  and  county  of  New  York,  for  certain  purpo-ses,  by  Laws 
1885,  c.  984,  remains  so  far  a  part  of  the  county  of  Westchester  that  Its  In- 
habitants are  to  be  deemed  residents  of  the  county  of  Westchester  for  the 
pnrpoae  of  determining  the  venue  of  an  action  in  the  supreme  court. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Charles  Ziemer  against  Julia  Kafferty.  From  an  order 
denying  a  change  of  venue,  defendant  appeals.     AflBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

E.  D.  Benedict,  for  appellant. 
John  Hunter,  Jr.,  for  respondent. 
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WILLARD  BABTLETT,  J.  ThlB  action  is  triable,*nnder  section 
•984,  Code  Civ.  Proc.,  in  the  coonty  in  which  one  of  the  parties  resided 
At  the  commencement  thereof.  The  plaintiff  and  the  defendant, 
when  the  suit  was  begnn,  both  lived  in  the  territory  formerly  consti- 
tuting the  village  of  Westchester,  but  which  had  been  annexed  to 
the  city  and  county  of  New  York,  for  certain  purposes,  by  chapter  934, 
Laws  1895.  The  defendant  contends  that  the  effect  of  the  annexa- 
tion act  was  to  make  both  parties  thereafter  residents  of  the  county 
of  New  York,  and  that  the  county  of  Westchester  is,  therefore,  not 
the  proper  place  of  trial.  It  is  settled,  however,  that  the  annexed 
district  in  question  has  not  become  a  part  of  the  county  of  New  York 
in  the  full  and  complete  sense  and  for  all  purposes.  It  remains  in- 
cluded within  the  Second  judicial  district  and  department,  and  within 
the  Twenty-Second  senate  district,  and  under  the  jurisdiction  of  the 
board  of  supervisors  of  Westchester  county  for  the  purpose  of  form- 
ing assembly  districts.  People  v.  Supervisors  of  Westchester  Co., 
147  N.  Y.  1,  41  N.  E.  563.  In  affirming  the  validity  of  the  act  of 
1895,  the  court  of  appeals  thus  limited  its  operation.  The  revised 
constitution,  in  directing  the  legislature  to  divide  the  state  into  four 
judicial  departments,  declared  that  the  first  department  should  con- 
sist of  the  county  of  New  York,  while  "the  others  shall  be  bounded 
by  county  lines,  and  be  compact  and  equal  in  population  as  nearly 
as  may  be."  Const,  art.  6,  §  2.  As  the  Second  judicial  department 
must  be  bounded  by  county  lines  under  this  constitutional  provision, 
and  as  the  court  of  appeals  has  already  held  that  the  annexed  dis- 
trict is  still  a  portion  of  that  department,  it  follows  that  for  some 
purposes,  and  those  more  particularly  connected  with  the  adminis- 
tration of  justice,  the  annexed  district  continues  to  be  a  part  of  the 
county  of  Westchester.  We  think  it  yet  remains  so  much  a  portion 
thereof  that  persons  who  live  there  are  to  be  deemed  residents  of 
Westchester  county  for  the  purpose  of  determining  the  venue  of  an  ac- 
tion in  the  supreme  court,  under  section  984,  Code  Civ.  Proc. 

The  order  appealed  from  should  be  affirmed.     All  concur. 


(2U  Mlac.  Rep.  606.) 

MEINHOLD  et  aL  v.  BRADLEY  SALT  CO. 

(Supreme  Court,  Appellate  Term.    July  1,  1897.) 

Action  by  Priscipai/— iHBTRncTioHS  to  Aobnt— ADMissiBiLnr. 

In  an  action  upon  a  contract,  made  by  the  plaintiff,  through  an  agent, 
with  the  defendant,  the  plaintiff's  Instractlona  to  sncta  agent,  not  com- 
municated to  the  defendant,  are  not  admissible,  on  plaintiff's  behalf,  for  the 
purpose  of  substantiating  the  agent* s  story  as  to  what  the  contract,  entered 
into  on  the  prindpal's  behalf,  actually  was;  and  a  general  objection  to 
such  evidence  Is  sufficient. 

Appeal  from  Ninth  district  court. 

-■Vction  by  Henry  Meinhold  and  others  against  the  Bradley  Salt 
Company.     From  a  judgment  for  plaintiffs,  defendant  appeals.     Re- 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 
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J.  E.  Ludden,  for  appellant. 
Daniel  P.  Hays,  for  respondents. 

BISCHOFF,  J.  The  issue  had  to  do  directly  with  the  terms  of  an 
agreement  entered  into  between  the  plaintiffs  and  the  defendant, 
^•hereby  the  former  undertook  to  furnish  certain  steam  power  to  the 
latter,  at  a  stated  monthly  rate,  the  parties  being  occupants  of  ad- 
joining houses.  It  was  claimed  by  the  plaintiffs  that  the  contract 
called  for  the  furnishing  of  power  for  the  operation  only  of  the  de- 
fondant's  elevator,  but  that  a  subtenant  of  the  defendant,  with  the 
hitter's  consent,  had  made  further  use  of  the  power,  for  the  purposes 
of  a  pepper  mill  and  the  operation  of  machinery  connected  with  it. 
Upon  the  facts  in  evidence,  the  judgment  rendered  in  favor  of  the 
plaintiffs  for  the  valae  of  this  extra  power  could  be  supported;  but 
we  must  hold  that  a  new  trial  should  be  had,  because  of  error  com- 
mitted in  the  reception  of  certain  evidence,  under  the  defendant's  ob- 
jection and  exception.  The  contract  in  question  was  verbal,  and 
was  made  by  the  plaintiff's  agent,  Dominick,  with  the  defendant  rep- 
resentative, Bradley;  but,  while  Dominick  testified  that  power  for  the 
elevator  only  was  agreed  to  be  furnished,  the  defendant's  evidence 
was  to  the  effect  that  the  plaintiffs  had  imdertaken  to  provide  power 
also  for  the  running  of  light  machinery,  the  contention  being  that  the 
defendant  acted  within  the  agreement  when  thus  using  power  for 
which  the  plaintiffs  laid  claim  to  extra  compensation. 

With  the  issue  in  this  state,  the  plaintiff  Meinfaold  was  called  as  a 
witness,  and  in  the  course  of  his  examination  the 'following  occurred: 

"By  the  Court:  Q.  What  did  yon  tdl  Mr.  Dominick  to  do?  (Objected  to,  on 
the  ground  that  the  witness  cannot  properly  tell  what  took  place  between  him 
and  his  agent  in  the  absence  of  the  defendant.)  Q.  repeated  as  follows:  What 
authority  did  you  confer  upon  Mr.  Dominick  with  reference  to  this  steam?  (Ob- 
jected to.  Objection  overrnled.  Exception  to  defendant.)  A.  He  was  to  make 
iurrangements  with  both  of  those  tenants  for  elevator  power,  at  $12.60  a  month." 

As  to  the  inadmissibility  of  this  evidence  there  can  be  no  ques- 
tion. The  party's  own  instructions  to  his  agent,  uncommunicated 
to  the  defendant,  were  here  received  for  the  purpose  of  substantiat- 
ing the  agent's  story  as  to  what  the  contract,  entered  into  by  him  in 
his  principal's  behalf,  actually  was;  and,  upon  reason  and  authority, 
this  method  of  proof  is  without  legal  sanction.  Childs  v.  Delaney, 
1  Thomp.  &  C.  606;  Lefler  v.  Field,  52  N.  Y.  621.  As  was  said 
in  Childs  v.  Delaney,  supra :  "A  party,  very  clearly,  cannot  in  this  way 
make  evidence  for  himself,  or  corroborate  his  testimony  in  chief  upon 
a.  material  issue."  The  objection  taken  was  sufQciently  specific, 
since,  while  the  appellant  did  not  restate  the  grounds  after  the  first 
question  had  been  changed  as  to  form,  the  substance  of  the  inquiry 
was  unaltered,  and  there  can  be  no  doubt  that  the  point  involved 
was  fully  brought  to  the  attention  of  the  court.  Moreover,  it  has 
been  held  that  the  inherent  incompetency  of  this  kind  of  evidence 
calls  for  its  exclusion  upon  a  general  objection.  Childs  v.  Delaney, 
supra.  We  cannot  say  that  the  conclusion  reached  by  the  justice 
upon  the  facts  was  unaffected  by  the  testimony  thus  brought  out.  It 
is  evident  that  he  considered  the  matter  material,  since  the  question 
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was  of  his  own  framing,  and  the  admissibility  of  the  testimony  was. 
maintained  by  him  w^hen  challenged. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event.     All  concur. 


BELKNAP  MAOHINB  ADDRESSING  ft  MAILTNO  00.  ▼.   RACINK. 

(Supreme  Court,  Appellate  Term.    July  1,  1897.)  i 

CoMTRAOT— Pebformancb— Waivbb.  I 

A  failure  to  comply  with  a  contract  to  deliver  a  certain  quantity  oi  goods  i 
by  a  certain  date  Is  not  waived  by  an  acceptHnoe  of  a  part  shortly  after  that 

date,  when  the  defaultinf!  party  has  been  notified  tliat  only  what  was  then  I 

on  hand  would  be  accepted,  and  it  is  shown  that  time  was  of  the  essence  | 

of  the  contract  , 


Appeal  from  Sixth  district  court. 

Action  by  the  Belknap  Machine  Addressing  &  Mailing  Company 
against  Jules  Racine.  Judgment  for  defendant,  and  plaintiff  appeals. 
AflBrmed.  ' 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

J.  H.  Banton,  for  appellant. 
Charles  Meyers,  for  respondent. 

BISCHOFP,  J.  The  action  was  brought  for  the  breach  of  a  con- 
tract by  th^  terms  of  which  the  plaintiff  had  been  engaged  to  address 
a  quantity  of  envelopes,  it  being  alleged  that  the  defendant  refused 
to  accept  the  plaintiff's  completion  of  the  order  after  the  greater  part 
of  the  work  had  been  performed,  and  that,  while  payment  had  been 
made  for  the  actual  services  thus  rendered,  at  the  agreed  rate,  pros- 
pective profits  upon  the  remainder  of  the  order  had  been  lost  because 
of  the  defendant's  breach.  The  contract  called  for  the  completion 
of  the  work  by  December  5,  1895,  and  it  is  undisputed  that  the  plain- 
tiff did  not  complete  by  that  time ;  but  it  is  claimed  that  this  default 
had  been  waived  by  the  acceptance  of  the  envelopes  addressed  after- 
wards, and  also  that  the  defendant's  representative  had  treated  the 
contract  as  subsisting  for  two  months  thereafter.  On  the  other  hand,. 
the  defendant's  witness  Dreyfus,  the  party  with  whom  the  whole 
transaction  was  had  by  the  plaintiff,  testified  that  the  default  in  per- 
formance upon  the  5th  of  December  was  not  waived,  since  he  had  told 
the  plaintiff's  agent.  Chapman,  that  no  more  of  the  work  would  be  ac- 
cepted after  that  date,  the  envelopes  being  required  for  advertising 
purposes  before  the  Christmas  holidays,  and  the  observance  of  the 
date  stated  for  performance  being  essential.  He  stated  to  Chapman, 
however,  that  he  would  receive  the  envelopes  which  were  already 
addressed  and  on  hand,  but  no  more,  and  these  envelopes  were  ac- 
cepted a  few  days  afterwards.  Further,  he  expressly  denied  that  any 
conversations,  such  as  testified  to  by  Chapman  touching  a  later  rec- 
ognition of  the  contract,  had  taken  place.  This  testimony  was  credit- 
ed by  the  justice,  and  amply  supported  the  judgment  rendered  in 
favor  of  the  defendant,  since  it  was  made  to  appear  that  time  was  of 
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the  essence  of  the  contract,  and  that  the  plaintiff's  default  was  not 
excused.  The  case  simply  invtriied  a  conflict  of  evidence,  as  furnished 
by  the  testimony  of  the  witnesses  Chapman  and  Dreyfus,  and  there 
is  not  the  slightest  ground  for  onr  holding  that  the  preponderance  was 
■with  the  plaintiff,  in  the  face  of  the  justice's  conclugion  to  the  con- 
trary. While  the  defendant  appears  to  have  been  a  guarantor  only 
of  Dreyfus'  contract  with  the  plaintiff,  as  reduced  to  writing,  and  so 
not  liable  upon  modifications  of  tbat  agreement  not  assented  to  by 
liim,  onr  discnssion  of  the  point  is  not  essential;  since,  assuming  that 
his  liability  was  that  of  principal  in  the  transaction,  the  contract  was 
shown  by  acceptable  evidence  to  have  been  terminated  upon  the 
vnexcQsed  default  of  the  plaintiff. 

Judgment  afSrmed,  with  costs.     All  concur. 


<::o  MUc.  n-v.  604.) 

BRYAN   y.    OT*SBN. 

(Supreme  Ck>art,  Appellate  Term.    July  1,  1S9T.) 

Tkiat. — Motion  to  Strike  Odt  Evidbkcb. 

It  Is  not  error  to  deny  a  motion,  made  by  the  defendant  at  the  close  of  a 
case^  to  strike  out  "what  ti-ansplred  bettreen"  the  plaintiff  and  a  third 
party  as  immaterial,  lnc<»npetent,  and  not  connected  with  the  defendant 
when  part  of  the  testimony  included  within  the  motion  was  elicited  by  the 
defendant's  connseL 

Appeal  from  Tenth  district  court. 

Action  by  Harry  C.  Brysiu  against  Ole  H.  Olsen.  From  a  judg- 
ment for  plaintiiT,  rendered  by  a  jtistice,  defendant  ai^als.  Af- 
firmed. 

Argued  before  DALY,  P.  J.,  and  Mc.ADAM  and  BISCHOFF,  JJ, 

Daniel  P.  Mahoney,  for  appeliaiit. 
Alfred  B.  Hall,  Jr.,  for  respondent. 

BISCHOFF,  J.  This  action  was  brought  to  recover  commissions 
alleged  to  have  been  earned  by  the  plaintiff  through  his  successful 
efforts  in  procuring  a  loan  upon  the  defendant's  property  at  the  lat- 
ter's  request.  The  amount  of  commissions  due,  if  the  plaintiff  was 
entitled  to  any  recovery,  was  not  in  dispute,  and  the  justice  has  de- 
termined that  the  plaintiff  was  employed  to  procure  this  loan,  and 
did  procure  it.  We  cannot  discover  any  infirmity  in  the  recovery, 
since  there  was  ample  evidence  to  show  an  employment  of  plaintiff 
for  this  purpose  by  Anton  Olsen,  defendant's  brother,  whose  authority 
to  bind  the  defendant  in  the  matter  of  the  loan  was  admitted  by  the 
latter  upon  his  direct  examination.  Furtber,  the  record  clearly  bears 
out  the  fact  that  the  lender  was  procured  solely  through  the'  plain- 
tiff's efforts.  It  is  true  that  this  party — Mr.  Todd — knew  the  de- 
fendant and  his  brother,  but  the  application  for  a  loan  in  this  in- 
stance was  made  by  the  pl^ntiff,  as  broker;  and,  but  for  this,  it  can 
well  be  inferred  from  the  evidence,  Todd  would  not  have  been  brought 
into  the  transaction.  For  the  defendant  it  was  claimed  that  the 
plaintiff  was  not  employed  to  secure  the  loan;  that  he  had  sought 
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the  employment,  but  the  defendant  refused  to  make  an  application 
through  him,  and  that  negotiations  touching  this  loan  had  been  had 
with  Todd  by  the  defendant  at  a  time  prior  to  the  plaintiff's  attempt- 
ed connection  with  the  matter.  AH  this,  however,  was  opposed  to 
the  testimony  of  the  plaintiff  and  of  Todd,  the  latter  being  apparently 
a  disinterested  witness;  and  the  justice  was  authorized  to  find,  as  be 
did,  favorably  to  the  plaintilT  upon  the  facts.  The  appellant  con- 
tends that  the  motion  as  made  at  the  close  of  the  case  to  strike  out 
"what  transpired  between  Todd  and  Bryan  on  the  ground  that  it  is 
immaterial,  incompetent,  and  not  connected  with  the  defendant"  was 
erroneonsly  denied,  but  the  point  is  found  to  be  without  merit,  since 
the  motion,  as  made,  called  for  the  striking  out  of  testimony  elicited 
by  the  defendant's  coansel,  as  well  as  that  adduced  for  the  plain- 
tiff, and  it  would  thus  appear  that  the  defendant  had  consented  to 
the  introduction  of  this  proof. 
Judgment  affirmed,  with  costs.     All  concur. 


(18  App.  Dlv.  306.)  

In  re  VAN  HOTJTBN'S  BSTATB. 

(Supreme  Court,  Appellate  Division,  Second  Department.     June  15.  1897.) 

1.   liBOAClKS— LlABri.ITT  TO  TkBTATOS's  DebTS. 

Tbough  a  specific  legacy,  as  a  general  rule,  vests  In  Uie  legatee  on  the 
death  of  the  testator,  and,  when  the  executor  assents  to  it.  the  legacy  ceases 
to  be  part  of  the  testator's  assets,  yet,  when  there  Is  a  deficiency  of  aaset.s 
tq  pay  the  debts,  the  executor  cannot  prudently  or  properly  give  such  assent, 
and  the  specific  legacy  is  subject  to  application  upon  the  debts, 
a.  Saub — Executors— AcconNTiNG. 

An  executor  cannot,  when  there  is  a  deficiency  of  assets  to  pay  the  debtR 
of  tlie  estate,  devest  himself  of  property'  as  executor,  in  behalf  of  him.self 
Individually,  In  chattels  specifically  bequeathed  to  him,  but  must  account 
therefor,  and  such  chattels,  and  the  executor  in  respect  to  the  same,  arc 
subject  to  the  Jurisdiction  of  the  probate  court 
A  8amk— Credits— Fink  for  Contempt. 

M'hen  a  fine  is  imposed  on  an  executor  In  contempt  proceedlnfKs.  for  fail- 
ing to  turn  over  assets  with  which  he  is  cliargeable,  ttie  executor  Is  enti- 
tled to  credit  for  the  amount  of  the  fine  when  paid. 

Appeal  from  surrogate's  court,  Bockland  county. 

Application  by  Isaac  E.  Pye  and  otljers,  creditors,  for  an  order  re- 
voking letters  testamentary  issued  to  Erastus  Van  Houten,  as  exec- 
utor of  the  will  of  Edward  G.  Van  Houten,  deceased.  From  an  order 
adjudging  the  executor  guilty  of  contempt,  and  fining  him  13,134.94, 
he  appeals.     Affirmed. 

Argviod  before  GOODRICH,  P.  J.,  and  CULLEN,  BAETLETT, 
HATCH,  and  BRADLEY,  JJ. 

Garrett  Z.  Snider,  for  appellant. 
John  M.  Perry,  for  respondents. 

BRADLEY,  J.  In  this  proceeding,  instituted  in  behalf  of  the 
creditors  of  the  appellant's  testator,  to  revoke  the  letters  testamen- 
tary issued  to  him,  the  order  was  made  to  that  effect,  and  it  was  fur- 
ther ordered  that  "he  pay  and  deliver  over  to  Anna  L.  Van  Honten 
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and  Delia  Van  Houten,  executrices  of  Edwaid  G.  Van  Honten,  de- 
ceased, or  their  representatives,  all  money  and  property,  or  the  pro- 
ceeds thereof,  which  belonged  to  the  estate  of  said  deceased,  or  which- 
came  into  his  possession  as  executor,  and  all  property  belonging  to 
the  estate  of  said  deceased  now  in  his  possession  and  under  his  con- 
trol, and  particularly"  the  goods  and  chattels  which  belonged  to  the- 
testator  in  his  lifetime,  and  were  nsed  in  the  livery  stable  business, 
and  that  he  (Eratus  Van  Houten)  is  enjoined  from  exercising  any 
control  over  or  interfering  with  any  of  the  property  belonging  to  the- 
estate.  This  order  was  violated  by  him,  in  that  he  refused  to  deliver 
sach  goods  and  chattels  used  in  the  livery  stable  business  to  those- 
ezecutrices  or  their  representatives,  and  did  not  desist  from  exercis- 
ing control  over  such  property.  And  thereupon,  on  a  further  ap- 
plication to  the  surrogate's  court,  upon  which  he  was  heard,  the  or- 
der appealed  from  was  made,  whereby  he  was  adjudged  guilty  of 
contempt,  and  fined  the  sum  of  ¥3,134.94,  that  being  about  the  ap- 
praised value  of  such  goods  and  chattels  in  the  livery  business.  The- 
order  revoking  the  letters  testamentary  issned  to  the  appellant,  and 
directing  him  to  deliver  the  personal  property  of  the  estate  to  the- 
two  executrices  to  whom  letters  testamentary  had  also  issued,  and  en- 
joining him  from  exercising  control  over  such  property,  was  within 
the  jurisdiction  of  the  surrogate's  court  to  make,  and  such  order  was 
made  in  this  proceeding  duly  instituted  and  conducted.  It  was  there- 
fore the  duty  of  the  appellant  to  observe  and  obey  that  order;  and' 
when  he  refused  to  do  so,  and  violated  it  in  a  substantial  respect,  the- 
motion  that  he  be  judicially  charged  as  in  contempt,  and  punished, 
was  also  duly  made  and  conducted  to  the  conclusion  before  mentioned.. 
Code  Civ.  Proc.  §§  2481,  2555,  subd.  4. 

The  motion  to  charge  the  appellant  with  contempt,  having  been- 
regularly  conducted,  presented  for  consideration  the  question  only 
whether  the  court  had  jurisdiction  to  make  the  order  with  which  his- 
disobedience  was  charged,  and  established  in  such  manner  as  to  sub- 
ject him  to  that  imputation.  In  re  Snyder,  103  N.  Y.  178,  8  N.  E.. 
479 ;  People  v.  Van  Buren,  136  N.  Y.  252,  255,  .32  N.  E.  775.  It  is  not 
claimed  that  there  was  any  want  of  jurisdiction  of  the  surrogate's- 
court  to  make  the  order,  or  that  there  was  any  error  in  making  it  if 
the  chattels  in  the  livery  business  left  by  the  testator  were  assets 
of  the  estate  at  the  time  the  order  directing  the  appellant  to  hand 
them  over  to  his  co-executrices  was  made.  But  it  is  contended  that, 
inasmuch  as  those  articles  of  property  were  bequeathed  to  him  by 
the  will  of  the  testator,  they,  by  virtue  of  the  bequest,  became  his- 
property  when  he  took  them  into  his  possession,  and  proceeded,  as  he- 
did,  to  use  them  in  conducting  the  business.  The  bequest  to  hink 
was  of  a  specific  legacy.  As  a  general  rule,  such  a  legacy  vests  on 
the  death  of  the  testator,  and  the  legatee  is  entitled  to  the  income- 
and  profits  that  proceed  from  it.  Kirby  v.  Potter,  4  Ves.  748;  3  Pom.. 
Eq.  .Tur.  §  1L30.  And,  when  the  executor  assents  to  it,  the  legacy 
ifsiKos  to  be  part  of  the  testator's  assets.  2  Williams,  Ex'rs,  1242; 
Hudson  V.  Beeve,  1  Barb.  8!).  But,  in  case  of  deficiency  of  assets  to- 
pay  the  debts,  the  executor  cannot  prudently  or  properly  give  such 
assent,  and  the  specific  Icjrncy  is  sul)ject  to  ii]iplication  thereon  in  be- 


Digitized  by  V^OOQ  IC 


362  46  NEW  YORK  StJPPLBMBNT  (Sup.  Ct 

and  80  New  Tork  State  Reporter. 

half  of  creditors.  And,  as  such  was  the  sitnation  of  the  estate  in 
question,  the  appellant,  as  executor,  could  not  by  his  assent  devest 
himself  of  the  property  in  that  relation  in  behalf  of  himself  indirid- 
ually.  Spode  v.  Smith^  3  Russ.  511.  And  although,  by  reason  of  the 
bequest  to  him,  he  may  not  be  chargeable  with  the  income  from  the 
property,  he  mnst,  as  executor,  account  for  the  property  as  it  came 
to  him  on  the  death  of  the  testator,  and  as  of  that  time.  It  would 
seem  to  follow  that,  for  the  purposes  of  the  administration  of  the  es- 
tate, this  property  must  be  treated  as  part  of  the  assets  of  the  es- 
tate of  the  deceased,  and,  as  such,  subject  to  the  jurisdiction  of  the 
probate  court,  and  consequently  the  executor,  in  respect  to  it,  is  also 
subject  to  the  order  of  that  court.  In  that  view,  the  appellant,  by  his 
refusal  to  obey  the  mandate  in  question,  became  chargeable  with 
contempt,  and  with  the  consequences  which  followed.  The  fine  was 
imposed  in  behalf  and  for  the  benefit  of  the  creditors.  When  paid, 
the  appellant,  as  executor,  will  be  entitled  to  credit  for  the  amount 
of  It.  Code  Civ.  Proc.  §  2284. 
The  order  should  be  aflirnied.     All  concur. 


(20  .Misc.  Rep.  ."92.) 

MANXB  r.  SIEGEr^-COOPKR  CO. 

(Supreme  Court,  Appellate  Term.    July  1,  189T.) 

CONTRACU  OF  CoHl'OKATION— RATIFICATION. 

Plaintiff  8ued  upon  a  couti-act  alleged  to  bare  been  made  vrlth  a  corpo- 
ration, through  the  manager  of  one  of  Its  departments,  to  pay  him  $20  and 
expenses  for  certain  services.  The  manazer  testified  that  special  contract)) 
had  to  be  approved  by  the  coriwratlon,  but  did  not  say  that  this  coatract 
was  not  approved,  and  did  say  that  money  for  the  expenses  was  furnished 
by  the  corporation  with  Itnowledge  of  what  it  wa.s  for.  Held,  that  such  pay- 
ment by  tiie  corporation  was  an  approval  or  ratification  of  the  contract. 

Appeal  from  Eighth  district  court. 

Action  by  Adolph  Manne  against  the  Siegel-Uooper  Company. 
Fixtm  a  judgment  for  plaintiff,  defendants  appeal.     Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFP,  JJ. 

Bose  &  Putzel,  for  appellants. 
Appell  &  Beid,  for  respondent. 

DATA",  P.  J.  The  plaintiff  was  a  waiter,  employed  in  the  restau- 
rant conducted  by  the  Siegel-Cooper  Company  upon  its  premises.  He 
was  liired  by  the  head  waiter,  who  was  employed  by  Mr.  Archibault, 
who  managed  the  restaurant  for  defendants.  The  manager  promised 
the  plaintiff  f20  and  expenses  for  making  certain  ilgures  to  be  dis- 
played at  the  French  cooks'  ball,  an  exhibition  in  Madison  Square 
(rarden,  as  an  exhibit  of  the  Siegel-Cooper  Company,  and  bearing 
the  name  of  that  house.  The  plaintiff  and.  his  wife,  with  the  ap- 
proval of  the  manager,  made  the  figures  at  defendants'  store,  and  took 
them  from  there  to  the  exhibition.  The  manager  paid  f6.45  for  the 
expenses,  btit  refused  to  pay  the  f20,  and  this  action  is  brought  to  re- 
cover it.  The  plaintiff  recovered  judgment,  and  the  above  facts 
must  be  assumed  to  have  been  found  in  his  favor  upon  his  testimony 


Digitized  by  VjOOQ  IC 


8ap.  Ct.)  BANKON   V.  LEVY.  853 

in  sapport  of  them.  The  defendants  called  Mr.  Archibault  as  a  wit> 
ness,  wbo  testified  that  the  promise  of  $20  was  conditional  upon  the 
plaintiff  being  awarded  first  prize  for  his  figures  at  the  exhibition. 
This  was  denied  by  the  plaintiff.  The  chief  contention  of  defendants 
upon  appeal  is  that  this  was  a  special  contract,  which  Mr.  Archibault, 
as  manager  of  the  restaurant,  had  no  authority  to  make.  Mr.  Archi- 
bault stated  that  special  contracts  had  to  be  approved  by  the  house, 
but  did  not  say  that  this  was  not  approved.  On  the  contrary,  he  testi- 
fied that  he  got  from  the  house  the  f 6.45  for  expenses,  and  that  the 
house  knew  what  the  expenses  were  for.  This  payment  by  defend- 
ants with  full  knowledge  was  an  approval  or  ratification  of  the  con- 
tract. There  was  a  conflict  of  testimony  as  to  whether  the  plaintiff 
had  committed  a  breach  of  contract  by  not  returning  the  figures  after 
exhibition,  but  this  dispute,  which  involved  a  question  of  custom  as 
well  as  of  contract,  was  determined  by  the  justice  in  plaintifTg  favor, 
and  the  finding  of  fact  cannot  be  disturbed. 
Judgment  affirmed,  with  costs.     All  concur. 


(20  Misc.  Rep.  681.) 

BANNON  V.  LEVY  et  «L 

(Snpreme  Court,  Appellate  Term.   July  1,  188T.) 

WlTiraSS— KVIDENCK  ON  CrOSS-EXAXIBATION— CONCLnSIVBNKBS. 

In  an  action  for  goods  sold,  a  witness,  called  by  the  plaintiff,  to  prove 
bis  own  agency  for  defendants,  testified  on  croes-ezamlnation  that  he  was 
not  authorized  to  order  the  particular  goods  in  question,  and  did  not  order 
them.  Beld,  that  the  plaintiff  was  not  condnded  by  this  testimony,  and 
that  it  was  error  to  dismiss  his  complaint  on  account  thereof. 

Appeal  from  Twelfth  district  court. 

Action  by  John  F.  Bannon  against  Solom<Hi  Levy  and  Bigmnnd 
Levy.  From  a  judgment  dismissing  the  complaint,  plaintiff  appeals^ 
Reversed. 

Argued  befwe  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

p^(Hnme  Bros.,  fw  appellant. 

DALY,  P.  J.  The  plaintiff  sued  to  recover  for  the  price  of  goods 
■old  by  his  assignor  to  the  defendants.  The  assignor  testified  that 
the  goods  were  ordered  by  Simon  Levy,  as  agent  of  the  defend&nts, 
and  called  Levy,  who  was  a  hostile  witness,  to  prove  his  own  agency. 
After  Levy  had  given  testimony  tending  to  show  that  he  had  general 
authority  to  wder  goods  for  defendants,  he  was  cross-examined  by  de- 
fendants as  to  whetiier  he  had  received  authority  to  order  these  goods, 
and  whether  he  had  ordered  them,  and  he  answered  in  the  negative 
on  both  points.  Thereupon  defendants  moved  for  a  dismissal  of  the 
complaint,  on  the  ground  that  it  appeared  by  plaintiff's  own  vntness 
that  he  did  not  order  the  goods,  and  had  no  authority  to  order  them; 
and  the  motion  was  granted.  The  defendants  assumed  that  the 
plaintifi  was  precluded  from  recovery  because,  from  the  witness 
called  by  him  to  prove  one  fact,  testimony  adverse  to  him  on  another 
point  was  elicited  by  his  adversary.    Such  is  not  the  law.    Although 
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a  party  calling  a  witness  will  not  be  allowed  to  impeach  his  credi- 
bility, "it  must  not  be  understood,  however,  that  a  party,  by  calling  a 
witness  who  unexpectedly  gives  evidence  against  him,  ia  concluded  by 
such  evidence.  He  may  call  othor  witnesses  to  prove  that  the  facts 
are  otherwise  than  as  stated,  and  it  is  no  objection  to  any  relevant 
evidence  of  the  material  facts  upon  which  he  relies  to  support  his  case 
or  defense  that  it  may  incidentally  contradict  and  discredit  one  or 
more  of  his  own  witnesses."  29  Am.  &  Eng.  Enc.  Law,  812,  and  cases 
cited. 

The  witness  Levy  was  asked  what  was  the  capacity  in  which  he  was 
employed  by  defendants,  and  he  answered:  "In  everything."  "I  did  al- 
most everything,  and  sold  goods,  and  ordered  goods."  This  waa  suf- 
ficient proof  of  his  authority  to  order  the  goods  in  suit.  His  subse- 
quent answer  in  the  n^ative  to  the  question  on  cross-examination, 
"Did  you  receive  authority  from  Levy  Brothers  to  order  these  goods?" 
was  no  more  than  testimony  that  there  was  no  special  authorizatjon 
for  this  particular  pui-chase,  and  did  not  qualify  his  statement  as  to  hia 
general  authority.  There  remained,  therefore,  only  the  question  of 
fact  as  to  whether  he  actually  did  order  these  goods,  or  a  smaller  quan- 
tity than  plaintiff  delivered.  On  that  point  a  conflict  arose  between 
Mm  and  the  plaintiff's  assignor.  That  conflict  it  was  the  right  of  the 
plaintiff  to  have  determined  by  the  justice,  according  to  the  pre- 
ponderance of  evidence, — a  right  of  which  he  was  deprived  by  the  ruk 
ing  made  in  accordance  with  defendant!^  motion. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  appellant  to 
abide  event.     All  concur. 


In  re  BEACH'S  BSTATB. 

(Supreme  Court,  Appellate  Division,  First  Department   July  2,  1897.) 

Transver  Tax— Exemptions. 

The  provision  of  the  transfer  tax  act  exempting  transfers  to  persons  to 
whom  a  decedent  stood  In  the  mutually  acknowledged  relation  of  a  parent, 
applies  only  to  Illegitimate  children  of  decedent 

Appeal  from  order  of  surrogate. 

Appeal  in  the  matter  of  the  estate  of  John  H.  Beach  from  an  or- 
der pf  the  surrogate  afilrming  an  appraisement  and  fixing  a  tax.  Ai- 
flrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  PATTERSON, 
ENGRAHAM,  and  PARKER*  JJ. 

Edward  Sheldon,  for  appellant 
Emmet  &  Olcott,  for  respondent. 

PER  OURIAM.  The  precise  question  involved  in  this  case  was 
presented  to  the  general  term  of  the  First  department  in  Re  Hunt's 
Estate,  86  Hun,  232,  33  N.  Y.  Supp.  256,  and  upon  the  authority  <rf 
that  decision  the  order  appealed  from  must  be  affirmed,  with  costs. 
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(19  App.  Dlv.  620.) 

DEUFEIi  V.  LONG  ISLAND  CITX. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.   July  7,  1897.) 

1.  MOHICrPAL  COBPORATIONB— ICT   SiDBWALKS— LlABIUTY  FOR  INJDUIES. 

Under  a  charter  giving  the  cliarge  of  tlie  streets  and  sidewalks  to  the 
common  council,  and  requiring  such  body  to  keep  the  same  in  good  order 
for  the  use  of  the  public,  a  city  was  liable  for  a  personal  injury  caused  by 
Diligently  permitting  snow  and  ice  to  accumulate  and  remain  on  the  side- 
walk, where  the  street  had  been  open  for  public  use  for  some  years  prior 
to  the  incorporation  of  the  city,  and  had  since  been  uninterruptedly  used  as 
a  thoroughfare,  and  the  sidewalk,  consisting  of  coal  ashes,  and  having 
plank  curbing,  liad  been  in  use  for  a  considerable  time,  though  the  abutting 
lot  owners  had  made  no  appllcaticnt,  by  petiUon.  for  the  improvement  of  the 
street. 

2.  Sahk— Pleadino  and  Proof— Instrcctions. 

Where  it  appeared  that,  in  consequence  of  falling  on  an  ley  sidewalk, 
plaintifTs  foot  slipped  into  a  hole  In  the  walk,  which  resulted  hi  breaking 
the  leg,  it  was  not  error  to  refer  to  such  fact  In  cluirglng  the  jury,  thougli 
the  existence  of  such  hole  was  not  alleged  in  the  complaint,  nor  to  refuse 
to  charge  tliat  the  only  ground  on  which  plaintiff  couid  recover  was  defend- 
ant's negligence  in  failing  to  remove  the  snow  and  ice  from  the  waU:. 

Appeal  from  trial  term,  Queens  comity. 

Action  by  Jacob  Deufel  against  Long  Island  City.  From  a  jndg- 
ment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  GOODBICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

George  W.  Stephens,  for  appellant 
T.  C.  Kadien,  for  respondent 

BRADLEY,  J.  The  plaintiff  charges  negligence  of  the  defend- 
ant, and  his  personal  injury  as  the  consequences.  Within  the  first 
hour  of  January  1,  1895,  the  plaintiff,  walking  on  the  sidewalk  of 
Raddy  street  in  Long  Island  C^ty,  slipped  and  fell,  and  received  an  ' 
injury.  The  n^ligence  charged  against  the  defendant  is  that  it 
permitted  snow  and  ice  to  accumulate  and  remain  on  the  sidewalk, 
and  it  appears  that  a  hole  was  also  permitted  to  remain  in  the  walk, 
near  the  curb.  The  evidence  tended  to  prove  that  snow  and  ice 
had  been  on  the  walk  at  the  place  in  question  for  a  week  or  mor?, 
and  that,  by  the  action  of  water,  a  hole  made  in  it  near  the  curb, 
had  remained  there  three  weeks.  When  the  nlaintiff  slipped,  on  the 
occasion  referred  to,  his  right  foot  went  into  the  hole,  resulting  in  the 
breaking  of  his  leg.  The  night  was  dark,  and  there  were  then  no 
artificial  street  lights  in  the  city.  There  was  evidence  sufQcient  to 
permit  the  conclusion  of  negligence  of  the  defendant  as  the  cause 
of  the  accident,  if  the  duty  rested  upon  it  to  use  reasonable  care  to 
keep  the  sidewalk  in  suitable  repair  or  condition  for  the  purposes  of 
travel  upon  it  It  is  contended  by  the  learned  counsel  for  the  de- 
fendant that  it  was  not  charged  with  that  duty,  for  the  reasons  (1) 
that  the  city  never  accepted  this  as  a  street  or  assumed  to  improve 
or  maintain  a  sidewalk  upon  it;  (2)  that  the  street  or  sidewalk  could 
not  be  regulated  or  graded  by  the  city  without  the  application — 
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which  does  not  appear  to  have  been  made — by  the  petition  of  the 
owners  of  more  than  half  of  the  property  abutting  on  the  street. 
The  defendant  was  incorporated  as  a  city  in  the  year  1870.  Within 
it  was  Baddy  street,  which  then  had  been  open  to  public  use  for 
some  years,  and  since  then  has  been  used  as  a  public  street.  By  the 
charter  it  was  provided  that  the  common  council  should  be  com- 
missioners of  highways  in  and  for  the  city,  and  have  all  the  powers 
and  discharge  all  the  duties  of  such  commissioners;  that  they  should 
have  the  power,  and  it  should  be  their  duty,  to  make,  amend,  and 
repair  streets,  walks,  etc.,  in  the  city,  to  keep  the  streets  clean  and 
in  good  order,  to  request  the  owners  of  lots  abutting  on  the  streets 
to  make  and  maintain  sidewalks  opposite  their  premises,  and  to  pre- 
scribe and  direct  the  manner  in  which  they  should  be  made,  and  to 
pass  ordinances  requiring  such  owners  and  occupants  to  clean  the 
snow  and  ice  from  the  sidewalks.  And  to  render  those  provisions 
effectual,  such  others  were  added  on  the  subject  as  are  usually  con- 
tained in  the  charters  of  such  municipal  corporations.  Laws  1870, 
c  719,  tit.  6,  §§  1,  2.  Ordinances  were  adopted  pursuant  thereto, 
and  all  the  necessary  official  agencies  were  provided' for  by  the  char- 
ter. 

It  must,  upon  the  evidence,  be  assumed  that,  as  Baddy  street  had 
been  uninterruptedly  used  by  the  public  as  a  thoroughfare  for  up- 
ward of  27  years  at  the  time  of  the  accident  in  question,  it  was  one 
of  the  public  streets  of  Long  Island  City.  The  street,  up  to  the 
night  in  question,  was,  and  since  has  been,  lighted  by  the  city,  and 
before  then  occupants  of  lots  there  had  paid  to  the  city  taxes  for 
water  supplied  to  them  on  the  street.  It  therefore,  as  such,  came 
within  the  provisions  of  the  city  charter  relating  to  the  streets  of  the 
city.  There  had,  for  considerable  time,  been  a  sidewalk  on  the  street, 
made  of  coal  ashes,  upward  of  12  feet  in  width,  having  a  wooden 
plank  curb.  It  seems  to  have  been  suitable  for  a  sidewalk  when  rea- 
sonably free  from  ice  and  snow.  And  the  evidence  tends  to  prove 
that  the  plaintiff's  leg  would  not  hare  entered  the  hole  if  he  had 
not  slipped  on  the  ice  which  had  accnmulated  on  the  sarface  of  the 
walk  through  the  process  of  congelation  of  melting  snow  which  hai 
fallen,  and  been  permitted  to  remain  on  the  walk.  This  was  a  side- 
walk, made  and  used  for  such  pui-pose.  And  the  evidence  was  such 
as  to  enable  the  jury  to  find  that  this  formation  on  the  walk  and  the 
hole  referred  to  were  of  a  character  affecting  the  safety  of  travel 
there,  especially  in  the  nighttime,  and  that  such  condition  of  the 
walk  had  existed  for  a  sufficient  time  prior  to  the  plaintiff's  accident 
to  charge  the  defendant  with  notice  of  it,  and,  consequently,  with 
negligence  in  permitting  it  to  so  remain.  Pomfrey  v.  Village  of 
Saratoga  Springs,  104  N.  Y.  459,  11  N.  E.  43;  Harrington  v. 
City  of  Buffalo,  121  N.  Y.  147,  24  N.  E.  186.  This  view  is  taken 
upon  the  assumption  that  the  street  and  sidewalk  and  their  main- 
tenance and  reparation  came  within  the  power  and  duty  of  the  de- 
fendant Nothing  appears  to  distinguish  this  from  other  streets 
of  the  city  in  that  respect.  No  petition  of  abutting  owners  was  es- 
sential to  such  purpose.  The  provisions  for  such  application  do 
not  relieve  the  defendant  from  the  duty  of  taking  the  care  and  su- 
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pervision  of  the  existing  streets  and  sidewalks,  pursuant  to  the  other 
proTisions  ol  the  statute  before  referred  to.  The  petition  may  set 
the  officers  in  motion  for  the  purposes  prescribed.  Laws  1870,  c. 
(>19,  tit.  6,  §  1,  subd.  2;  Laws  1893,  c.  644,  §  1.  It  does  not  appear 
that  the  street  or  sidewalk,  at  the  place  in  question,  was  so  remote 
from  the  line  of  travel,  or  so  little  used,  as  to  justify  failure  of  at- 
tention to  its  condition.  The  omission  to  use  reasonable  care  to 
render  it  safe  to  public  travel,  if  such  were  the  fact,  was  imputable 
to  the  negligence  of  the  defendant.  The  question  of  the  plaintiff's 
contributory  negligence,  as  well  as  that  of  the  negligence  of  the 
defendant,  "was  properly  submitted  to  the  jury.  The  plaintiff,  in 
his  complaint,  did  not  allege  any  existence  of  the  hole  in  the  walk. 
The  fact  that  his  leg  went  into  it  was  referred  to  in  the  charge  of 
the  court  to  the  jury.  The  defendant's  counsel  thereupon  requested 
the  court  to  charge  the  jury  that  the  only  ground  upon  which  the 
plaintiff  could  recover  was  that  there  was  negligence  in  failing  to 
tMnove  the  snow  and  ice  from  the  sidewalk.  This  the  court  declined 
to  charge,  and  added  that  there  was  some  evidence  of  a  hole  there, 
over  which  ice  had  formed,  and  that  the  plaintifTs  foot  went  through 
the  ice,  and  went  into  the  hole,  and  therefore  the  court  charged  in 
that  regard.  In  the  view  taken,  there  was  no  error  in  the  refusal 
to  charge  as  requested,  or  in  the  charge  of  the  court  thereupon  made. 
The  negligence  charged  had  relation  to  the  condition  of  the  side- 
walk, unsafe  for  travel,  which  the  defendant  had  permitted  to  ex- 
ist. The  plaintiff  alleged  that  he  "fell,  and  was  greatly  injured,  by 
rt'ason  of  an  obstruction,  and  the  unsafe  and  icy  condition  of  the 
sidewalk."  And  the  evidence  on  the  subject  tended  to  prove  that 
the  cause  of  the  slipping  and  falling  of  the  plaintiff  was  the  icy  side- 
walk, and  his  leg  going  through  the  congealed  covering  of  and  into 
the  hole  was  the  consequence.  And,  although  the  injury  to  him 
may  not  have  been  so  severe  as  it  was,  if  the  hole  had  not  been 
there,  it  was  one  of  the  conditions  which  may  have  .been  attribu- 
table to  the  n^ligence  of  the  defendant,  and  could  not,  in  view  of 
the  evidence,  well  be  excluded  from  the  consideration  of  the  jury. 
The  gravamen  of  the  action  is  negligence  in  the  failure  to  maintain 
the  sidewalk  in  a  safe  condition,  and  the  plaintiffs  injury  the  con- 
sequence of  it. 
The  judgment  and  order  should  be  afSi-med.    All  concur. 


(19  App.  DIv.  r.«s.) 

OTTLDSETH  v.  CARLIN  et  al. 

(Snpireine  Court,  Appellate  Division,  Second  Department.    July  I,  1897.) 

Nboi,iok:«cb  ok  Sbiivast— Liability  of  Master. 

A  plaintiff,  while  rightfully  in  an  elevator  shaft,  was  stmck  by  a  bricli 
wliile  defendants'  worliinen  were  on  a  scaffold  above,  laying  brick.  Other 
bricks  had  fallen  before  the  accident,  and  the  workmen  had  been  cau- 
tioned. There  was  evidence  that  one  of  defendants  had  from  time  to  time 
given  directions  to  the  bricklayers,  and  that  there  were  no  workmen  other 
than  those  of  defendants  on  the  floors  above  plaintiff,  ffeld  error  to  dis- 
miss the  complaint,  and  to  take  the  case  from  the  Jury. 
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Appeal  from  trial  tenn. 

Action  by  Peter  P,  Guldseth  against  Patrick  J.  Carlin  and  others 
for  damages.  From  a  judgment  dismissing  the  complaint,  plaintiff 
appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

E.  J.  McCrossin,  for  appellant. 
M.  P.  McGoldrick,  for  respondents. 

GOODRICH,  P.  J.  The  plaintiff,  in  June,  1896,  was  in  the  employ 
of  the  Hecla  Iron  Works,  which  was  contractor  for  the  construction 
of  the  iron  work  in  the  Eagle  Storage  Warehouse.  The  defendants 
were  contractors  for  the  entire  stone  and  brick  work.  The  building 
was  nearly  constructed,  and  there  was  an  elevator  shaft  extending 
from  the  front  floor  to  the  top  of  the  structure,  and  open  all  the  way 
to  the  top.  None  of  the  floors  in  the  building  had  been  laid.  The 
plaintiff  had  occasion,  in  the  course  of  his  employment,  to  go  to  the 
cellar,  and  entered  the  shaft,  for  the  purpose  of  crossing  over  to  the 
ladder  which  led  into  the  cellar.  This  was  a  route  usually  taken  by 
the  workmen  engaged  in  the  building,  and,  as  the  plaintiff  testified, 
the  only  way  he  had  to  go.  There  was  a  plank  laid  across  the  shaft, 
upon  which  the  plaintiff  walked;  and  while  on  the  plank  he  was 
struck  on  the  head,  and  seriously  injured,  by  a  brick  which  fell  from 
above.  There  were  some  bricklayers  of  the  defendants  doing  their 
work  on  a  scaffold  some  four  or  five  planks  wide,  between  the  sixth 
and  seventh  floors.  Shortly  before  the  accident,  other  bricks  had 
fallen  down  the  shaft,  and  the  workmen  had  been  cautioned  by  an- 
other person  to  be  careful.  There  is  evidence  that  one  of  the  de- 
fendants had  been  present  from  time  to  time,  previous  to  the  acci- 
dent, directing  the  movements  of  the  bricklayers.  There  is  evidence 
that  no  workmen  other  than  those  of  the  defendants  were  at  work  on 
the  floors  above  the  plaintiff.  At  the  close  of  the  plaintiff's  evidence, 
the  defendants  moved  to  dismiss  the  complaint  on  the  ground  that 
no  negligence  of  the  defendants  had  been  proven,  and  the  court 
granted  the  motion,  although  the  plaintiff  asked  to  have  that  ques- 
tion submitted  to  the  jury. 

The  fact  that  the  brick  fell  from  above,  where  the  workmen  of  th(> 
defendants,  and  only  their  workmen,  were  engaged,  calls  upon  the 
defendants  for  explanation  of  the  circumstances.  Such  was  the  de 
cision  in  the  case  of  Poulsen  v.  Railroad  Co.  (recently  decided  by  this 
court)  45  N.  Y.  Supp.  941,  where  an  electric  fuse  on  a  passenger  car 
suddenly  burned  out  with  so  great  a  flash  and  light  that  it  fright- 
ened a  passenger,  causing  her  to  jump  from  the  car,  whereby  she 
sustained  an  injury.  It  is  true  that  this  was  an  action  by  a  pas- 
senger against  a  carrier,  but,  while  that  fact  measures  the  degree 
of  care  required  by  the  carrier  in  the  use  of  appliances,  the  principle 
enunciated  governs  the  present  controversy.  The  facts  there,  and 
equally  the  facts  here,  cast  upon  the  defendants  the  necessity  of  ex- 
plaining the  circumstances,  and  showing  that  the  fall  of  the  brick 
was  not  occasioned  by  the  act  or  negligence  of  any  of  their  serv- 


Digitized  by 


Google 


Sup.  Ot)  VAHOE   V.  NEW   YORK   CEKT.  A   H.  R.   E.  «»,  359 

ants,  or  that  adequate  protection  against  the  danger  of  such  fall- 
ing had  been  provided. 

In  the  case  of  Reilly  v.  Construction  Co.,  83  Hun,  196,  31  N.  Y. 
Supp.  618,  where  a  brick  fell  from  the  upper  story  of  a  building  in 
the  course  of  construction,  and  injured  a  workman  below,  it  was- 
shown  that  employ^  of  the  defendant,  and  no  others,  were  engaged 
in  moving  a  derrick  above  the  floor  where  the  plaintiff  was;  and  it 
was  held  that  a  direction  of  a  verdict  for  the  defendant  at  the  close 
of  all  the  evidence  was  error,  the  court  saying: 

"From  the  facts  established  by  the  evidence,  and  from  the  circumstances  snr- 
roandlng  the  occurrence,  the  rational  conclusion  seems  to  be  that  the  defend- 
ant's men.  In  moving  the  derrick,  caused  It  to  imping  against  the  pile  of  brick. 
and  that  such  Impingement  displaced  the  bricks,  and  precipitated  them  Into  the 
cellar,  upon  the  head  of  the  plaintiff,  and  Inflicted  the  Injuries  for  -which  he 
seeks  compensation  In  this  action.  The  circumstances  are  Inconsistent  with  any 
otber  hypothesis,  and  the  falling  of  the  bricks  can  be  accounted  for  upon  no 
otlier  theory.  Even,  however,  If  different  minds  might  reach  diverse  conclu- 
sions, and  a  Jury  may  draw  a  different  Inference,  the  case  Is  yet  a  proper  one 
for  the  determination  of  a  Jury." 

This  decision  proceeded  upon  the  same  theory  as  the  case  of  Poul- 
sen  v.  Railroad  Co.,  supra,  that  the  defendant  was  put  to  his  proof 
that  the  fall  of  the  brick  was  not  occasioned  by  its  negligence.  Upon 
a  subsequent  trial  of  the  action,  evidence  was  given  by  a  witness 
who  saw  the  derrick  strike  the  pile  of  brick,  and  knock  it  down,  and 
a  verdict  for  the  plaintiff  was  affirmed  by  this  court.     3  App.  Div. 


We  think,  therefore,  that  the  dismissal  of  the  complaint  was  er- 
ror, for  which  the  judgment  must  be  reversed.    All  concur. 


(18  .\pp.  Div.  452.) 

VAHUB  V.  NEW  YORK  CENT.  &  H.  R.  R.  (X>. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    Jnne  12,  1897.) 

AOCIDBRT  AT  CROBSINO CONtRIBtlTORT   NkoLIOENCE. 

One  who  walks  npon  the  tracks  of  a  ralbtiad.  at  a  highway  crossing,  when 
they  are  so  obscured  by  smoke  from  a  train  Just  passed  that  nothing  can 
be  seen  for  some  distance  from  the  crossing.  Is  guilty  of  such  contributory 
negligence  as  to  bar  a  recovery  for  an  Injury  received  by  behig  struck  by  a 
train  on  the  crossing.  Ward,  J.,  dissenting,  on  the  ground  that  the  ques- 
tion was  for  the  Jury. 

Action  by  Delia  Vahue  against  the  New  York  Central  &  Hudson 
River  Railroad  Company. 

Action  to  recover  for  alleged  personal  Injuries  caused  by  being  struck  with  an 
engine  on  the  defendant's  road  moving  westerly  on  track  No.  2,  at  Chllds  street, 
fai  the  westerly  portion  of  the  city  of  Rochester,  on  the  14th  day  of  August,  1892, 
at  about  10  p.  m.  At  the  close  of  the  evidence  plaintiff  was  nonsuited,  the  de- 
fendant having  made  a  motion  therefor  on  the  ground  that  the  evidence  failed 
to  show  that  the  accident  was  caused  by  the  negligence  of  the  defendant,  and 
also  upon  the  ground  tliat  she  has  failed  to  show  that  her  own  negligence  did 
not  contribute  to  the  injuries.  The  plaintiff  took  an  exception.  The  plaintiff 
asked  "to  go  to  the  Jury,  and  have  their  verdict  on  the  question  as  to  whether 
at  not  the  plaintiff  used  due  ordinary  care  and  caution  under  the  circumstances 
in  proceeding  across  tills  crossing  at  the  time  she  was  hurt;  also  upon  the  ques- 
tion as  to  whether  or  not  the  defendant  was  negligent  in  nmnlng  its  train, 
which  did  this  damage  to  the  person  of  this  plaintiff  In  the  manner  as  descrit)ed, 
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In  a  negligent  manner;  also  upon  all  the  Issues  in  the  case."  The  requests  were 
denied,  and  the  plaintiff  took  an  exception  as  to  each.  The  exceptions  were 
ordei'ed  heard  hi  this  court  in  the  first  Instance.   Ororuled. 

Argued  before  HAEDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GEEEN, 
and  WAED,  JJ. 

Frank  Cnmmings  and  W.  H.  Davis,  for  plaintiff. 
Albert  H.  Harris,  for  defendant. 

HAEDIN,  P.  J.  On  the  night  that  plaintiff  received  the  injuries 
complained  of  she  had  been  visiting  at  the  house  of  Mrs.  Melville 
on  the  east  side  of  Childs  street,  sonth  of  the  defendant's  tracks, 
and  she  started  to  go  northerly  on  the  easterly  side  of  Childs  street, 
in  company  with  a  Mr.  Smith.  Before  reaching  the  CJentral  tracks, 
she  was  required  to  cross  a  switch  of  the  Buffalo,  Bochester  &  Pitts- 
burg road,  and  she  testifies  that  after  passing  the  main  track  of 
that  road,  as  she  was  approaching  the  Central,  she  stood  long  enough 
to  look  up  and  down  the  tracks  before  she  advanced,  and  as  she  ap- 
proached the  tracks  of  the  defendant's  road  she  discovered  there  was 
a  freight  train  approaching  from  the  west,  and  that  the  engine  of 
that  train  was  emitting  large  clouds  of  smoke,  and  that  she  stopped 
and  waited  for  the  freight  train  to  pass  the  Childs  street  crossing. 
She  testifies,  viz.: 

"I  looked  on  the  Central  tracks,  and  noticed  there  was  smoke  coming  from 
the  freight  engine,  covering  the  Central  tracks.  I  think  the  freight  engine  at 
that  time  was  very  near  to,  or  had  crossed,  York  street  to  the  east,  and  the 
smoke  from  the  engine  was  falling  down  over  the  track,  covering  the  tracks, 
falling  to  the  ground.  It  extended  up  as  high  as  the  freight  cars.  •  •  • 
When  I  last  looked  to  the  east,  I  was  Just  about  to  leave  track  2,  or  bad  Just 
left  it  Did  not  st(^  to  look;  simply  slackened.  When  I  last  looked  east,  I  saw 
a  big  bank  of  smoke  coming  from  the  freight  train,  so  dense  that  I  could  not  see 
through  it  on  track  2.  It  was  as  high  up  as  the  cars,  and  covered  the  Central 
tracks  east  of  the  crossing.  As  I  looked  east  at  that  time,  the  smoke  obscured 
the  view  of  No.  2  Central  track,  but  did  not  obstruct  the  view  to  the  east  of  the 
other  tracks  south;  not  so  dense  but  that  I  could  have  seen  any  trains  coming 
on  those  south  tracks.  The  further  south  you  got  the  lees  dense  the  smoke  wa<. 
*  *  *  When  I  last  looked  to  the  east,  except  that  bank  of  smoke,  I  saw  odIj 
the  freight  train." 

In  the  course  of  her  cross-examination  she  says: 

"The  bank  of  smoke  was  then  to  the  north  of  me,  and  I,  standing  to  the 
south  of  It,  and  looking  to  the  east,  could  see  a  train  coming  on  track  2  if  the 
train  was  down  to  the  east  of  the  east  end  of  the  cloud  bank.  The  doud  bank 
covered  all  the  Central  tracks  except  track  1,  but  didn't  cover  track  1  so  but 
that  I  could  see.  It  covered  the  other  tracks  so  I  couldn't  see  straight  ahead 
of  me  and  right  to  the  east,— that  Is,  through  the  smoke,— but  I  could  see 
ahead  of  it  from  the  point  where  I  was  standing.  When  I  stood  south  of  the 
tracks,  I  could  see  along  the  south  edge  of  the  bank,  and  see  a  train  to  the 
east,  because  the  smoke  was  following  along  the  train,  and  settling  over  tracks 
2  and  3." 

Sie  was  examined  preliminary  to  the  trial  before  a  referee,  and, 
when  giving  her  testimony,  the  following  occurred: 

"Q.  This  question  was  also  asked  you:  'Then,  as  I  understand  you,  when 
you  were  crossing  the  Central  tracks,  and  looked  to  the  east,  you  looked  right 
into  this  bank  of  smoke?  A.  Yes,  sir.  Q.  And  every  time  you  lo(Aed  east  you 
did  that,  did  you,— that  is,  looked  east  along  the  Central  tracks?  A.  Yes,  sir.' 
Q.  Is  ti'jat  correct?   A.  Yes;  only  I  mean  that  on  track  No.  1  the  smoke  wasn't 
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80  dense.  It  was  more  dense  on  tracks  2  and  8,  where  It  settled  from  the  ai- 
Klne,  and  extended  from  close  to  the  cioBsing  over  tracks  2  and  8,  down  as 
for  as  the  engine  of  the  freight  going  east  •  *  •  But  between  the  east  end 
of  the  bank  of  smoke  and  Chllds  street,  track  2  was  covered  by  smoke." 

Her  companion,  Smith,  was  called  as  a  witness  in  her  behalf,  and 
in  the  course  ot  his  testimony  detailing  the  circumstances  of  their 
approaching  the  tracks  he  says: 

"When  the  freight  was  passing  oyer  the  crossing,  thick  smoke  was  coming 
from  the  locomotive,  and  was  falling  to  the  ground.  Seemed  to  stay  right 
along  by  this  freight,  covering  the  first  couple  of  tracks  a  Uttle  way  down. 
The  bank  of  sm<&e  was  a  little  way  down  from  the  Childs  street  crossing. 
Could  not  tell  Just  how  far.  I  conid  not  see  through  that  bank  of  smoke.  It 
was  not  of  the  same  density  near  the  crossing  that  It  was  further  down.  It 
was  quite  a  ways  down  before  it  got  so  dense  one  could  not  look  through  It 
When  the  train  struck  plaintiff,  she  was  to  the  right  of  me,  and  the  pas- 
senger train  struck  her  in  the  back  somewhere,  and  knocked  her  down,  face 
downward,  and  the  blow  of  her  knocked  me  onto  my  knees." 

In  the  course  of  his  cross-examination  he  stated  that  the  smoke 
was  higher  than  his  head,  and  added: 

"As  it  came  more  towards  Chllds  street.  It  came  down  lower,  and  when  It  got 
op  by  the  engine  it  was  as  high  as  the  crossing,  and  laid  along  those  tracks 
bhick  and  heavy.  •  •  •  I  was  not  aware  of  the  approach  of  the  train  that 
5tmck  Miss  Vahne  until  It  struck  her.  As  I  approacihed  the  freight  train,  its 
noise  grew  louder.  That  made  more  noise  when  X  got  on  No.  2  track.  1 
looked  constantly  all  the  way  across  the  track,  first  one  way,  and  then  the 
other.  When  I  looked  west,  I  could  see  all  the  tracks,  and  when  I  loolced  east  1 
could  see  this  bank  of  smoke,  and  when  I  looked  north  I  could  see  this  freight 
running  over  the  crossing,  and  those  were  all  the  things  I  did  see." 

In  the  course  of  the  evidence  delivered  by  the  plaintiff  before  the 
referee,  which  was  read  upon  the  trial  of  this  action,  she  stated: 

"I  noticed  this  smoke  coming  from  this  freight  engine,  and  going  to  the 
ground  toward  the  south.  It  settled  over  the  Central  tracks;  over  all  of  them. 
It  settled  down  over  track  No.  2;  down  close  to  the  ground.  I  don't  know 
how  high  up  It  reached.  It  came  up  high  enough  to  Interfere  with  my  sight; 
higher  than  my  head.  As  I  walked  over  the  track,  I  noticed  smoke;  I  smelled 
smoke.  There  was  a  bank  of  smoke  to  the  east  of  this  crossing,  coming  from 
the  freight  train,  hanging  over  the  tracks  there,  and  falling  down  to  the  gi^ound, 
and  up  as  high  as  my  head.  It  was  hiding  all  the  tracks  to  the  east.  1 
noticed  that  before  I  got  to  the  Rochester  &  Pittsburg  tracks,  and  before  I 
went  onto  the  Central  tracks.  I  saw  it  down  there  so  thick  as  to  interfere  with 
my  view.  There  was  smoke  to  the  west  of  the  crossing  also,  so  that  the  whole 
crossing  was  invisible  from  smoke  from  this  freight  train,  at  the  time  I  crossed 
over.  The  smoke  interfered  with  my  view  of  the  train  that  struck  me.  I  saw 
that  smoke  there  as  I  went  onto  the  track,  and  when  I  looked  to  the  east  first 
I  saw  the  smoke  there  hanging  over  the  tracks.  It  bimg  over  the  tracks  so 
you  couldn't  see  the  tracks,  and  couldn't  see  wliat  was  coming  on  them.  That 
smoke  liung  in  such  a  heavy  cloud  over  tlie  tracks  all  the  time  from  the  time 
that  I  first  went  onto  the  Rochester  &  Pittsburg  track  until  I  was  struck. 
The  smoke  east  of  me  was  so  dense  I  couldn't  see  a  train  coming.  I  couldn't 
see  the  headlight  of  a  locomotive.  I  knew  it  was  as  dense  as  all  that,  and  1 
realized  It  at  the  time.  *  *  *  I  mean  to  say  that  the  smoke  from  this 
freight  settled  down  on  the  New  York  Coniral  tracks  east  of  the  cros.sing,  and 
covered  all  of  them  except  the  one  that  the  freight  was  running  on.  That  was 
running  on  the  north  track,  and  there  were  three  GenQ-al  tracks  to  the  south  of 
that  I  say  that  the  smoke  of  that  engine  settled  over  all  of  those  three  tracks 
to  the  south  of  the  north  track,  and  was  so  dense  that  I  could  not  see  through 
.  it  to  the  east  of  the  crossing.  That  smoke  went  as  far  to  the  east  as  the  engine 
of  the  freight.  I  mean  to  say  that  at  the  time  I  undertook  to  cross  there  was 
a  mass  of  .<:moke  over  all  those  tracks  from  the  crossing  way  down  where  the 
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engine  was.  There  was  no  smoke  on  the  crossing  Itself.  The  smoke  was  not 
so  dense  right  at  the  crossing  as  It  was  east  of  it.  At  the  crossing  yon  could 
see  right  straight  ahead  looking  north,  but  yoa  could  not  see  to  the  east  along 
any  of  the  New  York  Central  tracks." 

Some  other  circumstances  are  mentioned  in  the  testimony  de- 
scriptive of  the  situation  at  the  time  the  engine,  coming  on  the  tracli 
from  the  east,  came  in  collision  with  the  plaintiff,  and  caused  the 
injuries  of  which  she  complains.  Mr.  Titus,  an  engineer,  testified 
that  "the  Central  tracks  east  of  the  crossing  are  straight  until  yon 
get  down  as  far  as  York  street,"  and  that  the  distance  from  the  east 
line  of  Childs  street  to  Hie  west  line  of  York  street  is  310  feet. 
Some  other  circumstances  and  some  further  evidence  were  given  by  the 
plaintiff  and  by  Mr.  Smith.  Becogni/^ing  the  rule  that  the  plaintiff, 
having  been  nonsuited,  is  entitled  to  the  benefit  of  the  most  favor- 
able view  that  may  be  taken  of  any  of  the  evidence,  and  of  such  in- 
ferences as  may  be  legitimately  drawn  therefrom,  we  are  of  the  opin- 
ion that  the  plaintiff  failed  to  establish  that  she  was  free  from  con- 
tributory negligence  on  the  occasion  of  receiving  the  injuries  of 
which  she  complains.  It  is  quite  evident  that  if  the  jury  had  been 
permitted  to  find,  upon  the  evidence  given  by  the  plaintiff,  a  verdict 
in  her  behalf,  it  would  have  been  the  duty  of  the  court  to  set  the 
verdict  aside  as  against  evidence.  It  was  incumbent  upon  the  plain- 
tiff to  show,  and  she  had  the  burden  of  satisfactorily  establishing, 
that  she  was  free  from  contributory  negligence.  When  approaching 
the  tracks  of  the  defendant,  and  finding  that  her  vision  was  inter- 
fered with  by  the  smoke,  as  described  in  the  evidence,  it  was  her 
duty  to  have  remained  off  of  the  tracks  until  the  smoke  lifted  and 
She  had  a  clear  sky  in  which  to  apprehend  the  approach  of  trains 
from  either  direction.  Instead  of  performing  that  duty,  she  seems 
to  have  been  either  so  much  occupied  with  her  friend,  or  for  other 
reasons  to  have  been  careless  and  negligent.  It  is  quite  well  set- 
tled that  parties  finding  the  tracks  covered  with  smoke  from  the 
passing  engine  are  required  to  omit  to  venture  into  it,  and  take  the 
chances  of  its  obscuring  the  correct  vision.  Heaney  v.  Railroad  Co., 
112  N.  Y.  122,  19  N.  E.  422;  Lortz  v.  Railroad  Co.,  83  Hun,  271, 
81  N.  Y.  Supp.  1033;  Whalen  v.  Railroad  Co.,  40  N.  Y.  St.  Rep. 
566,  15  N.  Y.  Supp.  941;  Foran  T.  Railroad  Co.,  64  Hun,  510,  19 
K  Y.  Supp.  417.  Our  attention  is  called  by  the  appellant  to  Beisie- 
gel  V.  Railroad  Co.,  34  N.  Y.  622.  That  case,  in  its  facts,  differs 
essentially  from  the  case  at  bar.  Porter,  J.,  in  his  opinion,  at  page 
G32,  says:  "The  proof  is  clear,  not  only  that  he  was  free  from  neg- 
ligence, but  that  he  exercised  more  circumspection  and  care  than 
most  men  would,  under  similar  circumstances."  We  cannot  say 
that  the  plaintiff  in  this  case  exercised  such  care  and  caution.  Had 
she  done  so,  she  would  not  have  been  injured.  We  think  the  non- 
suit was  properly  granted,  and  the  exceptions  thereto  present  no 
error. 

Plaintiff's  exceptions  overruled.    Motion  for  a  new  trial  denied, 
and  judgment  ordered  for  the  defendant  on  the  verdict,  with  costs. 
All  concur,  except  WARD,  J.,  who  dissents  on  the  ground  that  the  ' 
question  of  contributory  negligence  was  for  the  jury. 
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t.  Watbr  Rights— Cohtkyanck. 

Certain  land  and  a  water  power  appertaining  thereto,  granted  to  one  S. 
by  a  chain  of  conveyances,  became  vested  In  N.  He,  by  deed,  conveyed  ta 
one  M.  the  same  land  that  was  conveyed  to  S.  by  metes  and  bounds.  The 
deed  made  no  spedflc  reference  to  the  water  power,  but  contained  the  ordi- 
naiy  clause  conveying  all  and  singular  the  tenements,  hereditaments,  and 
appurtenances  theretmto  belonging.  The  real  estate  to  which  this  power 
conveyed  to  S.  related  did  not  border  on  the  river  or  dam,  the  water  being 
conducted  to  the  mill  by  artificial  channels.  Down  to  and  at  the  rime  of 
the  conveyance  to  N.  the  mill  to  which  this  water  power  related  was  used 
solely  as  such,  and  the  channels  by  which  the  water  was  conducted  to  the 
mill  at  the  time  of  such  conveyance  were  open  and  visible.  Hel:f,  that  the 
use  of  the  water  power  was  Incidental  to  the  enjoyment  of  the  property 
conveyed,  and  that  It  passed  as  an  appurtenance  without  words  of  a  specifle 
conveyance,  though  the  land  was  described  by  metes  and  bounds,  and  the 
water  power  was  not  taken  from  land  owned  by  the  grantor. 

8.  Same— rRioKiTY. 

An  owner  of  certain  land  was  the  owner  of  one-half  of  a  certain  grant  of 
water  described  ds  a  right  to  use  nine  cubic  feet  of  water,  or  so  much  as 
would  pass  through  a  certain  aperture  under  all  the  head  that  could  be  ob- 
tained. It  1872  he  conveyed  to  one  L.  the  premises  and  the  water  power 
above  described.  Certain  other  land  and  superior  water  rights  were  con- 
veyed prior  to  1886  to  L.  and  others,  and  they,  In  1886,  conveyed  said  lat- 
ter premises  and  water  rights  to  plaintiff's  predecessor.  The  deed,  after 
describing  the  property  and  water  rights  to  be  conveyed,  provided  that  they 
should  be  subject  to  the  rights  of  L.  at  all  times  to  draw  4%  feet  of  water 
to  the  shop  sltaated  on  the  premises  conveyed  to  him  by  the  deed  originally 
described.  Helif,  that  such  deed  did  not  make  the  right  obtained  by  U 
under  the  first  deed  prior  In  right  to  that  obtained  by  plaintiff  under  his 
deed  fnHn  L.  and  others. 

3.  Same— Extent  op  Right. 

A  deed  in  1841  conveyed  the  right  to  use  so  much  water  as  should  be  suffi- 
cient for  the  uses  and  purposes  of  a  woolen  mill  on  certain  premises.  The 
evidence  of  many  witnesses  speaking  of  various  times,  and  covering  a  pe- 
riod reaching  back  to  a  very  early  period  of  the  mill,  was  that  at  times  It 
required  for  full  and  complete  use  that  the  water  In  tie  pond  should  be  ac- 
cumulated to  the  crest  of  the  dams,  and  that  other  owners  of  powers  re- 
spectively recognized  and  acquiesced  in  such  use  and  enjoyment.  Held,  thai 
the  successors  to  the  original  grantee  were  entitled,  as  against  subordinate 
power  owners,  to  have  water  accumulated  to  the  depth  of  the  dam. 

Action  by  Derter  Sulphite  Pulp  &  Paper  Company  against  the 
Prontenac  Paper  Companr  and  others  to  determine  the  rights  of 
plaintiff  as  grantee  of  certain  water  powers,  and  prays  for  an  in- 
junction against  defendant  using  greater  power  as  against  plain- 
tiff than  they  were  entitled  to.    Decree  for  plaintiff. 

Rogers  &  Atwell  and  John  Lansing,  for  plaintiff. 

Smith  &  Smith,  for  defendant  Leonard  &  Qilmore  Co. 

Porter,  Walts  &  Porter,  for  defendants  Charles  E.  Jones  and  (3atb- 
arine  Hunter. 

Purcell  &  Carlisle,  for  defendants  Frontenac  Paper  Co.,  St.  Law- 
rence Paper  Co.,  and  Charles  R.  Parmalee,  as  temporary  receiver 
thereof,  and  Henry  Binninger. 
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G.  S.  &  a  L.  Hooker,  for  defendants  William  Young  and  Mary 
Nntting. 
AnsoD  Harder,  for  defendants  Osborne  &  Cook. 
H.  W.  Steel,  for  defendant  James  Frost. 

HISOOCK,  J.  Black  river,  at  the  village  of  Dexter,  Jefferson 
county,  is  a  rapid,  nonnavigable  private  stream,  consisting  of  two 
branches,  and  at  and  prior  to  the  times  hereinafter  mentioned  jep- 
arate  dams  had  been  constracted  across  both  of  said  branches,  and 
known  and  hereafter  referred  to  as  the  north  and  south  dams  and 
branches,  respectively,  which  have  ever  since  been,  and  still  are, 
maintained,  thereby  forming  a  pond,  and  creating  a  water  power 
with  12  feet  or  more  of  head.  Prior  to  January  1,  1841,  one  Dex- 
ter and  others  had  become  the  owners  of  a  large  qtiantity  of  land 
abutting  upon  each  side  of  said  river  at  said  locality,  and  also  of 
all  the  water  power  and  water  rights  in  said  river  at  said  point, 
subject  to  the  right  of  the  Black  River  Lock  &  Navigation  Com- 
pany, which  has  entirely  disappeared,  and  also  to  the  right  of  one 
Solon  Stone  to  take  a  certain  amount  of  water  from  said  stream 
which,  upon  the  other  hand,  still  does  appear  herein.  Said  owners, 
sometimes  known  as  the  Dexter  Village  Compaiiy,  with  the  exception 
of  the  one  live,  superior  water  right  above  mentioned,  are  the  conceded 
common  source  of  title  of  all  the  rights  claimed  by  the  various  parties 
respectively  in  this  case.  There  is  no  serious  dispute  over  the  fact 
that  by  these  original  owners  legal  and  effective  conveyances  were 
made  of  certain  rights;  or  over  the  priority  and  relation  to  each  other 
of  those  grants  as  originally  made;  or.  with  two  exceptions,  hereafter 
treated,  about  the  manner  in  which  those  rights  so  originally  grant- 
ed have  by  l^al  chains  of  title  descended  to  and  become  vested  in 
undisputed  present  owners,  respectively,  who  are  parHes  here.  These 
various  rights,  and  the  parties  now  possessed  of  them,  are  as  fol- 
lows: The  right  known  as  the  "Solon  Stone"  one,  and  above  re- 
ferred to  as  concededly  superior  to  all  others,  was  "the  privilege  of 
taking  water  from  the  north  or  little  dam  •  •  •  sufBcient  to 
carry  four  carding  machines  and  one  fulling  stocks."  This  is  one 
of  the  powers  about  the  present  lodgment  or  existence  of  which  a 
dispute  arises,  it  being  claimed  by  the  defendant  Nutting  upon  one 
hand,  and  upon  the  other  it  is  insisted  by  various  of  the  parties  that 
it  has  expired.  It  will  be  considered  later  on.  The  next  right  con- 
cededly superior  to  the  extent  of  its  original  terms  of  grant  to  all 
othcTs  is  the  one  claimed  by  plaintiff.  January  1,  1841,  through 
the  owners  above  mentioned,  there  was  conveyed  to  the  Jefferson 
Woolen  Company  certain  of  the  lands  so  owned  by  them  as  afore- 
said upon  the  Black  river,  and  concededly  covering  the  same  prem- 
ises now  occupied  by  the  plaintiff,  and  thereafter,  and  on  or  about 
October  1,  1841,  the  same  grantors,  by  perpetual  lease,  conveyed  to 
said  Jefferson  Woolen  Company  "so  much  water  to  be  taken  from  the 
Black  river  •  •  •  through  the  canal  or  race  *  *  *  as  shall 
be  sufficient  for  the  uses  and  purposes  of  the  woolen  manufactory 
situated  upon  said  premises  [referring  to  the  land  described  in  the 
deed  above  mentioned],  provided  that  the  river,    •    •    •    under 
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the  hereinafter  mentioned  restrictions,  shall  yield  so  macb  water," 
subject  to  the  right  secured  by  law  to  the  Black  Biver  Lock  &  Naviga- 
tion Company,  and  the  right  of  Solon  Stone  for  a  clothier  sliop, 
"and  to  have  precedence  over  all  other  grants  of  water  on  said  dams." 
A  distinct  and  separate  chain  of  title  for  and  of  the  rights  under 
the  above-mentioned  lease,  as  distinguished  from  the  deed  of  land, 
is  not  preserved.  Said  lease  is  not  mentioned  in  subsequent  grants, 
bnt  one  chain  of  deeds  or  conveyances  is  employed  to  covor  the 
rights  both  of  real  estate  and  water.  No  serious  question,  how- 
ever, was  raised  upon  the  trial,  or,  in  my  opinion,  could  be,  but  what 
the  terms  of  the  conveyances  used  were  sufScient  to  include  the 
water  power.  The  property  and  water  rights  conveyed  as  afore- 
said to  the  Jefferson  Woolen  Company  have  passed  by  a  chain  of 
grants  and  conveyances  to  the  plaintiff,  subject  to  the  possible  modi- 
.  fleation  based  upon  two  contentions  made  here.  One  of  those  arises 
between  plaintiff  and  defendant  Nutting  as  to  the  present  existence 
of  the  rights  granted  to  Solon  Stone  already  mentioned,  and  the  other 
arises  upon  tilie  claim  by  the  defendant  Leonard  &  Qilmore  Com- 
pany, that,  owing  to  a  certain  reservation  made  in  a  conveyance  by 
Edgar  Leonard  and  others  to  one  Oampbell,  dated  June  24,  1886, 
and  which  conveyance  forms  a  link  in  the  chain  of  plaintiffs  title, 
plaintiff  has  lost  and  said  defendant  acquired  the  prior  right  to  a 
portion,  at  least,  of  the  water  power  originally  conveyed  to  plaintiff's 
grantor.  The  next  rights  in  point  of  precedence  and  superiority  are 
part  of  those  held  by  the  defendants  Osborne  &  Cook.  They  come 
through  a  perpetual  lease  made  to  one  Abel  Davis,  which  in  terms 
antedates  the  conveyances  to  plaintiff's  grantor,  but  is  expressly 
made  subject  thereto,  and  to  the  rights  thereby  conveyed.  They  are 
described  as  the  right  to  so  much  water  as  shall  be  sufficient  to  move 
the  ordinary  machinery  of  an  oil  mill,  but  in  no  event  to  exceed  what 
will  flow  through  an  aperture  ten  feet  long  by  six  inches  wide  at 
the  rate  of  180  feet  per  minuta  It  seemed  to  be  conceded  upon  the 
trial  that  the  word  "minute"  should  be  "second."  In  times  of  slack 
water  the  owner  of  this  power  is  required  "to  shut  down  his  gate  be- 
fore Solon  Stone  •  •  •  and  Jefferson  Woolen  Company,  but 
no  such  demand  shall  be  made  while  the  water  runs  over  the  main 
dam."  These  same  defendants  are  vested  with  another  right  which 
is  subject  to  that  of  all  the  other  parties  hereto  and  only  to  be  taken 
from  the  surplus  waters  after  satisfaction  of  their  rights,  and  is  to 
be  water  "sufficient  to  drive  three  central  discharge  wheels  of  six 
feet  diameter  each." 

The  remaining  rights  of  the  defendants  are  all  posterior  in  date  of 
grant  to  those  above  mentioned  given  to  Solon  Stone,  to  plaintiff, 
and  to  Osborne  &  Cook,  through  Abel  Davis,  and  in  each  instance 
are,  I  believe,  by  the  terms  of  conveyance,  expressly  made  subject 
to  the  first  two  rights.  They  are  on  a  par  with  each  other  and  no 
dispute  has  arisen  hereon  between  any  of  them.  Those  upon  the 
north  dam  and  branch  are;  St  Lawrence  Paper  Company:  The 
ri|^t  "to  use  nine  cubic  feet  of  water,  or  so  much  as  will  pass  through 
an  aperture  three  test  square  under  all  the  head  that  can  be  dt>- 
tained,  to  be  taken  from  the  south  end  of  the  dam  across  the  north 


Digitized  by  V^OOQ  IC 


866  46  NEW  YORK  SUPPLB&UBNT  (t$Up.  Gt 

and  80  New  Tork  BUto  Reporter. 

channel  of  Black  river,  throngh  a  well-secured  and  tight  flume  or 
bulkhead,  and  used  upon  the  premises  hCTeby  granted."  Henry 
Binninger:  The  right  is  conveyed  by  two  chains  of  title  to  draw 
2^  and  2  cubic  feet,  respectively,  "from  the  north  end  of  the  dam 
across  the  north  channel  through  a  well-secured  and  tight  flume  or 
bulkhead  from  the  flume."  Leonard  &  Gilmore  Company:  The  deed 
describes  certain  land,  and  adds:  "With  all  the  water-power  rights 
attached,  subject  to  all  the  reservations  of  water  contracted  to  Sim- 
eon H.  Brown,  and  not  to  exceed  four  and  one-half  feet,  cubic 
measure."  Upon  the  south  dam  and  branch  it  is  conceded  that  the 
ownership  is  as  follows:  Jones  &  Hunter:  Nine  cubic  feet  at  the 
south  end  of  channel,  less  three  feet  now  held  by  defendant  Young. 
Frontenac  Paper  Company:  Nine  cubic  feet,  north  end  of  channel. 
Young:  The  right  "to  use  •  *  •  three  square  feet  of  water, 
or  so  much  water  as  will  pass  through  an  aperture  three  feet  long, 
and  one  foot  wide,  under  all  the  head  that  can  be  obtamed."  The 
conveyances  <rf  the  various  rights  held  by  the  parties  hereto,  re- 
spectively, except  plaintiff  and  defendant  Osborne  &  Cook,  of  their 
rights  to  surplus  waters,  it  will  be  observed,  are  of  definite  quanti- 
ties, measured  in  most  instances  by  the  size  of  the  aperture  through 
which  the  water  is  to  pass.  The  obligation  is  also  imposed  of  con- 
ducting the  water  conveyed  through  flumes  which  are  tight  and 
well  secured.  Out  of  these  grants,  and  upon  the  general  facts  above 
referred  to,  three  questions  have  arisen  to  which  most  of  the  evidence 
and  arguments  of  the  parties  have  been  addressed,  two  of  which 
have  already  been  briefly  referred  to.  They  are  as  follows:  (1) 
Is  the  Solon  Stone  power  now  vested  in  defendant  Nutting,  or  extin- 
guished? (2)  Has  part  of  the  power  originally  granted  to  plaintiff's 
grantors,  through  reservations  in  the  chain  of  title,  been  diverted 
from  plaintiff,  and  vested  in  the  defendant  Leonard  &  Qilmore  Com- 
pany? (3)  Is  plaintiff,  by  the  terms  of  its  paper  title,  prescription, 
or  otherwise,  entitled  to  the  use  of  all  the  water  claimed  by  it  here- 
inbefore and  superior  to  the  rights  of  the  other  parties  hereto,  or  is 
it  claiming  greater  water  rights  than  it  is  entitled  to?  I  will  con- 
sider these  questions  in  the  order  stated. 

1.  The  Solon  Stone  Power:  In  1831,  and  before  the  creation  at 
grant  of  any  of  the  other  water  rights  herein  involved,  there  was 
conveyed  to  Solon  Stone  the  privilege  of  taking  from  the  northwly 
dam  Ho  the  flrst-mentioned  piece  of  land"  described  in  the  grant, 
water  "sufficient  to  carry  four  carding  machines  and  one  fulling 
stocks,  but  for  no  other  purpose  whatever,"  etc  The  land  in  ques- 
tion is  now  concededly  owned  by  the  defendant  Nutting,  and  the 
question  is  litigated  whether  the  power  has  also  passed  to  her,  or 
has  ceased  to  exist.  I  do  not  understand  it  to  be  claimed  that  it 
has  passed  to  any  other  party,  except  as  this  being  the  superior  of 
all  rights,  if  the  defendant  Nutting  has  not  acquired  it  with  the  land 
to  which  it  belonged  there  would  be  so  much  more  water  for  the  re- 
maining owners.  The  decision  of  this  question  bo  raised  is  depend- 
ent upon  the  following  facts,  which  I  regard  as  established  by  the 
evidence,  many  of  them  without  any  dispute.  The  water  power 
and  laud  to  which  it  pertained,  so  granted  as  above,  to  Solon  Stone, 
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bj  a  chain  of  conyeyances  became  vested  aboat  March  27,  1866,  in 
one  Maghee.  Prior  to  November  15,  1867,  Maghee  had  also  become 
vested  with  another  parcel  of  land  and  water  power,  being  substan- 
tially the  ones  now  owned  by  plaintiff.  Being  sach  owner  of  these 
separate  properties,  he,  by  deed  dated  November  15,  1867,  conveyed 
to  one  Joseph  Nutting  (to  whose  rights  the  defendant  Mary  has 
succeeded)  the  same  land  as  was  conveyed  to  Solon  Stone,  by  metes 
and  bounds.  The  deed  made  no  specific  reference  either  by  way  of 
reservation  or  grant  to  the  water  power,  containing  simply  the  ordi- 
nary clause:  "Together  with  all  and  singular  the  tenements,  heredit- 
aments, and  appurtenances  thereunto  belonging  or  in  any  wise  ap- 
pertaining, •  •  •  and  also  all  the  estate,  right,  title,  interest, 
dower,  right  of  dower,  property,  possession,  claim,  and  demand  what- 
soever, as  well  in  law  as  in  equity,  of  the  said  parties  of  the  first 
part,  of,  in,  and  to  the  above-described  premises,  and  every  part  and 
parcel  thereof,  with  the  appurtenances."  Subsequently,  and  about 
March  8,  1884,  the  executor  ctf  the  above-named  Maghee  conveyed  to 
one  Camp  the  lands  and  water  rights  now  owned  by  plaintiff,  bat 
which  do  not  include  the  lands  to  which  the  Stone  power  pertained, 
and  also  the  following,  which  is  conceded  to  refer  to  the  water  power 
in  qaestion:  "Also  all  the  reserved  water  rights  acquired  by  the 
purchase  of  mill  and  water  rights  of  Charles  L.  Leonard,  •  •  ♦ 
and  afterward  conveyed  to  Joseph  Nutting,"  etc.  A  chain  of  title 
rnns  from  Camp  to  plaintiff,  which  contains  and  includes  this  pur- 
ported grant  of  "reserved"  water  rights.  The  real  estate  to  wh.ich 
this  Stone  powop  related  did  not  border  upon  the  river  or  dam,  the 
water  being  conducted  to  the  mill  by  artificial  channels.  Down  to, 
and  at  the  time  of,  the  conveyance  by  Maghee  to  Nutting,  the  mill 
to  which  this  water  power  related  seems  to  have  been  used  solely 
as  such.  Its  use  for  all  of  the  purposes  to  vrhich  the  water  power, 
by  the  terms  of  the  original  grant,  was  applicable,  had  not  been 
continued,  there  being  no  carding  machinery  there.  Later  some  of 
tbe  rotMns  in  it  were  used  for  living  purposes,  but  to  a  greater  or  less° 
extent  the  use  for  milling  purposes  has  always  been  continued.  The 
same  wheel  and  flume  are  there  now  as  originally.  The  channelb 
bj  which  the  water  is  conducted  to  the  mill  are,  and  at  the  time  of 
Ma  ghee's  conveyance  were,  open  and  visible.  Under  all  of  these 
circumstances  I  think  that  the  use  of  this  irater  power  or  right,  at 
least  for  fulling  purposes,  was  so  essential  and  incidental  to  the  rea- 
son^ib'e  and  intended  enjoyment  of  the  property  at  the  time  conveyed  . 
to  Nutting,  that  it  passed  as  an  appurtenance  without  words  of  spe- 
cific and  express  description  and  conveyance  (Spencer  v.  Kilmer,  151 
N.  Y.  390,  45  N.  E.  865),  and  that  such  transfer  is  not  impaired  by 
fbe  fact  that  the  land  was  described  by  metes  and  bounds  (page  396, 
161  N.  Y.,  and  page  866,  45  N.  E.),  or  by  the  fact  that  the  water  power 
was  not  derived  or  taken  from  lands  owned  by  the  grantor  himself, 
he  being  the  conceded  owner  of  the  power,  and  in  position  to  trans- 
fer it  (Green  v.  Collins,  86  N.  Y.  246).  The  cases  of  Parsons  v.  John- 
son, 68  N.  Y.  62,  and  Longendyke  v.  Anderson,  101  N.  Y.  625,  4 
N.  E.  629,  cited  by  the  counsel  for  Leonard  et  al.  in  opposition  to  the 
above  conclusion,  do  not  aeem  to  be  applicable.     They  relate  to 
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rights  of  way  between  which,  as  so-called  "noncontinuouB"  easements 
and  rights  such  as  are  inyolved  here,  a  definite  distinction  is  drawn. 
In  fact,  the  opinion  that  the  water  power  herein  discussed  did  pass 
under  the  word  "appurtenances"  is  sustained  in  the  first-mentioned 
case  at  pages  66  and  68. 

It  would  appear  that  this  power  is  in  the  smnewhat  inequitable 
position  of  having  refused  to  contribate  its  assessment  for  the  ez- 
penEe  of  building  the  present  dams.  Under  the  conditions  of  its 
grant,  however,  this  does  not  seem  to  furnish  ground  for  its  for- 
feiture, but  the  basis  for  other  action  or  relief  not  asked  here. 

2.  The  Beservaticn  Claimed  by  Leonard  &  Gilmore  Company  as 
against  Plaintiff  of  Certain  Water  Bights.  Prior  to  August  6,  1872, 
one  Huntington  became  the  owner  of  certain  premises  now  owned 
by  the  above-named  Leonard  &  Gilmore  Company,  and  in  connection 
with  snch  ownership  he  became  the  owner  of  one-half  of  a  certain 
grant  of  water  originally  conveyed  by  one  Dexter  and  others  to 
Nathan  W.  Brown,  and  which  entire  right  was  described  as  the  right 
"to  use  nine  cubic  feet  of  water,  or  so  much  as  will  pass  through 
an  aperture  t!hree  feet  square  under  all  the  head  that  can  be  obtained, 
to  be  taken  from  the  north  end  at  the  dam  across  the  north  channel 
of  the  Black  river,  through  a  well-secured  and  tight  flume  ot  bulk- 
bead,  and  fr(Mn  the  race  and  flume  passing  from  the  canal  across 
Lock  street  northerly;  the  said  water  to  be  used  apon  the  pronises 
hereby  granted."  (And  which  premises  were  those  owned  by  Hunt- 
ington as  above  stated.)  On  or  about  August  6, 1872,  said  Hunting- 
ton conveyed  to  one  Edgar  Leonard  the  premises  and  water  power 
above  described.  On  or  about  November  5,  1S53,  one  Maghee  had 
become  the  owner  of  the  premises  upon  which  plaintiff's  factory  is 
situated,  and  of  the  water  rights  running  in  the  chain  of  title  with 
said  premises,  and  which  water  rights,  whatever  their  otha:  limita- 
tions were,  were  prior  to  those  conveyed  to  Huntington  as  above. 
These  premises  and  these  superior  water  rights  last  described  had, 
prior  to  June  24,  1886,  duly  passed  to  Edgar  Leonard,  George  E. 
Leonard,  James  A.  Gilmore,  and  William  E.  Leonard,  and  these  last- 
named  persons  on  or  about  June  24,  1886,  made  a  conveyance  of  paid 
premises  and  water  rights  to  one  Campbell,  through  whom  plaintiffs 
title  is  derived,  which  conveyance  contained  a  clause  giving  rise  to 
the  present  controversy  between  plaintiff  and  the  Leonard  &  Gilmore 
Company,  as  the  present  owners  of  the  Huntington  power  above 
mentioned,  as  to  which  rights  are  prior.  This  conveyance,  after 
describing  the  property  and  water  rights  to  be  conveyed,  and  whi<^, 
as  stated,  are  now  owned  by  plaintiff,  contained  the  follovring  clause: 

"The  foregoing  grant  of  water  and  water  rights  la  subject  to  the  right  of 
Edgar  Leonard  and  his  legal  representatives  at  all  times  to  draw  four  and  one- 
half  feet  of  water  (cubic  measure)  from  the  north  end  of  the  short  dam  across 
Black  river  to  the  shop  and  factory  situated  on  premises  conveyed  by  Joae{»h 
Huntington  to  said  Edgar  Leonard  by  deed  dated  August  6,  1872,"  etc. 

At  the  time  this  conveyance  containing  this  clause  was  made,  Ed- 
gar Leonard  was  still  the  owner,  by  recoil  title,  at  least,  of  the  prem- 
ises and  water  power  conveyed  to  him  by  said  Huntington  as  herein- 
before stated  and  in  said  clause  referred  to.    And  the  question  ariaea 


Digitized  by 


Google 


8np.  Gt.)       DEZTER  SULPHITE  P.  A   P.  CO.  V.   FKONTENAC  PAPER  CO.       3<JS) 

whether,  as  claimed  by  plaintiff,  this  claase  is  to  be  construed  as  an 
extra  precaution  to  prevent  the  possibility  of  the  Huntington  power 
80  owned  by  Edgar  Leonard  from  passing  under  the  deed  which  he  and 
others  upon  the  last-mentioned  date  executed  to  Campbell,  without 
any  intention  of  changing  or  improving  its  position,  or  whethw  it  is 
to  be  construed,  as  now  claimed  in  behalf  of  the  defendants  Leonard 
&  Gilmore  Company  (who  have  succeeded  to  Edgar  Leonard's  rights), 
as  changing  the  water  rights  conveyed  to  plaintiff  fr<xn  the  position  of 
superiority  which  they  had  always  held  over  the  Huntington  power  to 
a  condition  of  subjection  and  subordination  to  that  power,  for  this 
latter  is  the  claim  now  made  in  behalf  of  defendant.  Whatever  sug- 
gesftions  may  have  been  made  either  by  the  pleadings  or  upon  the  trial 
that  this  clause  reserved  to  Edgar  Leonarid  some  new  water  power 
additional  to  that  going  with  the  Huntington  property  have  now  been 
abandoned,  and  the  counsel  for  said  defendants,  by  his  brief,  says: 

"It  Is  not  claimed  that  four  and  one-half  cubic  feet  In  addition  was  added 
to  the  Hontington  power,  but  that  the  four  and  one-half  feet  of  the  Hnntlngton 
power  was  taken  from  Its  subordinate,  and  placed  to  the  condition  of  priority 
of  right  to  that  extent  Beyond  the  quantity  four  and  one-half  cubic  feet  of 
water  after  that  priority  was  secured  there  was  no  reservation  of  the  right  to 
fake  any  greater  quantity  of  water,  and  hence  the  Huntington  power,  while  It 
enjoys  the  four  and  one-half  cubic  fMt  of  water  prior  to  the  rights  of  the 
plaintiffs,  yet  the  plaintiffs  have  a  right  to  stop  the  Huntington  power  if  the 
Huntington  power  attempts  to  draw  more  than  fotir  and  one-half  cubic  feet  of 
water;  but  the  plaintlCTs  right  is  sutMrdinate  to  the  Huntington  power  to  the 
extent  of  four  and  one-half  feet  of  water." 

In  deciding  this  question  so  raised  I  have  reached  the  conclusion 
urged  by  plaintiff,  namely,  that  this  clause  was  int^ided  to  prevent 
any  possibility  of  embarrassment  to  Edgar  Leonard  in  his  ownership 
of  the  Huntington  power  by  the  deed  which  he  and  his  associates  exe- 
cuted to  Campbell,  and  which  was  manifestly  intended  to  cover  other 
pn^rtyand  rights.  This  conclusion  seems  to  me  to  be  more  in  accord 
with  the  circumstances  and  with  the  language  used  than  the  other 
one.  Edgar  Leonard  was  the  owner  of  this  power  to  draw  4^  cubic 
feet  of  water  frran  the  north  end  of  the  short  dam  across  Blade  river 
to  the  shop  and  factoiy,  situated  on  the  premises  conveyed  by  Joseph 
Huntington.  This  being  so,  he  and  his  associates  executed  the  deed 
to  Campbell,  which,  after  describing  the  land,  canal  and  waste  weir 
to  be  conveyed,  contained  this  clause: 

"Together  with  the  hereditaments  and  appurtenances  and  all  the  Doachlnery 
now  In  said  factory,  and  all  the  estate,  right,  title,  and  Interest  of  the  party  o( 
the  first  part  in  and  to  the  same  and  the  reversions  and  remainders  thereof, 
Indndlng  all  the  rights  of  the  party  of  the  first  part  to  the  use  of  the  water  from 
tbe  p(md,  and  to  convey  the  same  and  use  the  same  In  operating  said  factory 
u  folly  and  as  amply  as  the  same  are  now  owned  or  employed  by  the  parties- 
of  the  first  part" 

As  I  have  said,  it  was  concededly  the  intention  of  the  first  parties^ 
in  that  conveyance  not  to  convey  the  Huntington  power,  and  I  can. 
readily  understand  how  the  person  drawing  tiiat  conveyance  might 
reason  that  the  language  already  referred  to  and  quoted  would  not  con- 
vey it,  but  that  still,  as  a  matter  of  precaution,  it  would  be  well  enough 
to  pnt  in  a  clause  expressly  stating,  in  substance,  that  it  was  not  in- 
toided  to  80  convey  it.  And  hence  we  have  this  clause  in  question 
4eN.Y.S.— 24 
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which  makes  the  conreyance  sabject  to  the  right  of  Edgar  Leonard 
as  a  right  then  actually  existing  and  held  by  him,  and  which  right, 
because  it  did  actually  exist,  and  therefore  was  defined  and  described 
by  its  actual  existence  and  usage  and  enjoyment,  was  described  in  the 
clause  in  the  very  informal  way  as  the  right  to  draw  certain  water. 
The  description  of  the  right  as  it  th«i  existed  for  so  brief  and  infor- 
mal language  is  substantially  cwrect.  It  is  mentioned  as  the  right  at 
all  times  to  draw  a  certain  quantity  of  water,  and  as  matter  of  fact 
the  right  was  at  all  times  to  draw  a  certain  quantity  of  water,  subject 
to  certain  prior  rights  held  by  one  or  two  other  parties  in  the  pond, 
which  priority,  I  believe,  at  that  time  had  never  been  in  force  to  pre- 
vent the  Huntington  power  from  at  all  times  drawing  4^  feet,  just  aa 
described  in  this  clause.  It  seems  to  me,  theref(»e,  that  the  construc- 
tion now  given,  applying  this  clause  to  the  description  as  a  matter  of 
precaution  of  an  actually  existing  right',  fits  the  occasion,  the  circum- 
stances surrounding  the  draft  of  the  clause,  and  the  brief  and  informal 
language  used.  Upon  the  other  hand,  if  it  had  been  intended  by  this 
clause  to  create  an  entirely  new  right  in  Edgar  Leonard,  and  to  (as 
claimed  by  defendants)  change  the  position  of  a  water  power  so  im- 
fiortant  as  the  Huntington  one  from  a  condition  of  parity  with  several 
•ther  water  powers  and  one  of  subjection  to  plaintiff's  power  into  a 
condition  superior  to  all  of  them,  more  full  and  careful  language  would 
liave  been  used  by  the  attorney,  who  is  especially  said  by  d^endants 
to  have  been  careful,  to  express  that  idea.  A  consideration  of  the 
deed  itself  containing  this  clause  supports  the  construction  now  given. 
By  the  first  part  of  it  (taking  into  account  the  references  to  prior  con- 
veyances and  rights  then  enjoyed  by  the  grantors)  it  conveyed  to  plain- 
tiff's grantor  the  lands  in  question,  and  the  watar  rights  going  there- 
with, as  superior  to  the  Huntington  power,  because,  concededly,  the 
grantors  in  that  deed  held  the  water  rights  subsequently  conveyed  by 
Campbell  superior  to  the  Huntington  power,  and  they  conveyed  by  the 
first  part  of  their  deed  all  the  rights  and  estate  which  they  held.  It 
would  be  somewhat  inharmonious,  then,  to  place  in  the  deed  a  snbse- 
fuent  brief  clause  to  the  effect,  as  claimed  by  defendants,  that  it  was 
not  really  intended  to  convey  a  superior  estate  therein  fully  described, 
but  as  a  matter  of  fact  an  estate  which,  instead  of  being  superior, 
should  to  a  large  extent  be  inferior  to  other  rights.  On  the  otho* 
land,  it  is  quite  in  accordance  with  the  first  p£urt  of  the  deed  that 
this  clause  in  question  should  be  inserted,  saying,  in  effect:  "But 
this  estate  already  granted  is  not  in  any  manner  to  interfere  with  the 
ether  and  Huntington  power  held  by  one  of  the  grantors." 

Some  acts  of  the  parties  have  been  referred  to  as  sustaining  the  con- 
struction claimed  by  defendant,  and  special  attention  is  called  to  the 
fiiet  that  in  1891  the  plaintiff  executed  with  Leonard  and  others  a 
lease  of  the  4J  feet  of  water  power  now  claimed  to  have  been  reserved 
to  Edgar  Leonard.  I  do  not,  however,  regard  this  act  as  especially 
significant  or  helpful  upon  this  question.  It  would  seem  to  me  more 
proper  to  explain  it  as  the  result  of  a  confused  and  inaccurate  concep- 
tion by  the  parties  of  their  positions  and  rights  than  as  evidence  upon 
which  to  predicate  an  exact  and  strict  construction  of  those  rights. 
In  the  first  place,  the  lease,  by  its  recitals,  seems  to  treat  Edgar  Leon- 
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ard  aa  having  actually  reserved  an  independent  right  to  draw  i^  cubic 
feet  of  water  to  the  Huntington  shop,  which  is  quite  at  variance  with 
t  he  present  theory  of  defendants  that  it  waa  simply  intended  to  change 
a  subordinate  to  prior  right,  and  not  otherwise  to  acquire  new  rights. 
Again,  if  the  Huntington  power  was  then  treated  by  plaintiff  as  a 
subordinate  right,  there  was  no  reason  why  it  should  not  rent  that 
jjower  in  addition  to  the  rights  otherwise  enjoyed  by  it,  and  which 
were  limited  in  their  priority  as  against  the  Huntington  power.  And, 
lastly,  as  I  understand  it,  this  4^  feet  of  water  could  not  legally  be 
used  anywhere  except  on  the  Huntington  premises,  and  thorefore  the 
lease  was  virtually  ineffective.  I  simply  make  these  suggestions  as 
bearing  on  the  propriety  of  attaching  any  very  strict  significance  to 
this  lease  as  an  act  of  construction  of  the  clause  itself.  The  lease, 
and  any  significance  which  the  parties  themselves  ever  attached  to  it, 
was  canceled  a  short  time  after  it  was  executed.  It  would  seem  aa  if 
this  act  was  fairly  offset  by  the  other  facts  in  evidence  that  after  the 
deed  with  this  clause  in  it  was  executed  the  parties  in  plaintiff's  chain 
of  title  and  in  defendant's  chain  of  title  to  the  Huntington  power  con- 
tinued paying  their  assessments  in  maintaining  the  dam  in  the  same 
proportion  and  same  amount  as  when  the  Huntington  power  was  con- 
cededly  inferior  to  those  enjoyed  by  plaintiff.  There  is  one  act  which 
seems  to  be  significant  if  that  effect  is  to  be  given  to  any  of  the  trans- 
actions of  these  parties.  In  1890,  Edgar  Leonard  executed  to  himself, 
James  A.  Gilmore,  George  E.  Leonard,  and  William  £.  Leonard,  com- 
posing the  defendant  firm  of  Leonard,  Gilmore  &  Ca,  a  conveyance 
of  the  Huntington  property  and  power,  in  which  no  reference  is  made 
to  the  so-called  "reservation  clause"  hereinbefore  referred  to,  or  to  any 
rights  claimed  to  have  been  acquired  thereunder.  It  very  likely  is 
true,  as  claimed  by  defendant's  counsel,  that  if  the  Huntington  power 
had  been  made  superior  to  plaintiff's  rights,  such  superiority  would 
have  passed  with  the  other  appurtenances  under  the  deed,  if  nothing 
specifically  was  said  about  it.  But  the  trouble  with  that  theory  ia 
that  Leonard  not  only  did  not  say  anything  about  conveying  a  newly- 
acquired  superiority  or  right,  but  by  the  terms  of  his  conveyance  he 
made  this  power  expressly  subject  to  that  held  by  plaintiff,  for  in 
his  deed,  after  describing  the  land  and  water  power,  this  clause  is  in- 
serted: "Subject  to  all  conditions  and  stinulations  contained  in  a 
deed  of  said  property  from  S.  Newton  Dexter  and  others  to  Nathan 
Brown,  dated  January  1,  1842,"  etc.,  and  by  this  deed  the  power  of 
which  the  Huntington  one  is  a  part  is  expressly  made  subject  to  and 
subordinate  to  those  conveyed  to  and  claimed  by  plaintiff. 

3.  The  Amount  of  Water  to  which  Plaintiff  is  Entitled.  By  the 
terms  of  the  grant  to  plaintiff's  predecessor,  the  Jefferson  Woolen 
Company,  the  latter  acquired  the  right  to  use  "so  much  water  as 
shall  be  suflBcient  for  the  uses  and  purposes  of  the  woolen  manufac- 
tory situated  upon  said  premises  [those  in  question],  provided  that 
the  river,  under  the  hereinafter  mentioned  restrictions,  shall  yield 
80  much  water;  the  said  race  to  be  kept  in  good  repair  by  the  party 
of  the  second  part  [the  woolen  company],  and  the  water  to  be  drawn 
through  tight  and  well-secured  fiumes  and  bulkheads,  and  to  be 
oscd  in  an  economical  manner,  without  unnecessary  waste."     As 
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already  indicated,  this  right  was  superior  to  ail  of  those  repraseated 
here  except  the  Stone  power,  and,  in  my  opinion,  has  passed  un.m- 
paired  to  plaintiff.  We  are,  therefore,  to  measure  the  quantity 
of  water  which  plaintiff  can  draw  and  use  by  the  quantity  which  at 
the  time  of  the  grant  in  question  was  "sufficient  for  the  uses  and 
purposes  of  the  woolen  factory."  It  is  probably  needless  to  remark 
that  the  solution  of  this  question  and  the  application  of  this  measure- 
,ment  have  been  perplexing  and  unsatisfactory  to  an  extent  which 
neither  the  quite  voluminous  evidence  nor  the  elaborate  and  pains- 
taking arguments  of  the  counsel  have  been  able  to  entirely  remove. 
A  large  amount  of  scientific  and  theoretical  evidence  was  given, 
which  would  quite  plainly  lead  to  certain  conclusions,  certain  facta 
being  given,  or,  as  was  frequently  done,  assumed.  But,  after  all 
this,  when  consideration  is  directed  to  the  question  how  much  water 
was  "sufQcient  for  the  uses  and  purposes  of  the  woolen  manufac- 
tory," as  it  was  operated  upward  of  60  years  ago, — ^the  concedt»d 
test  of  plaintiff's  rights, — it  becomes  necessary  to  have  actual  facts, 
and  not  theory.  These,  not  through  any  fault  of  those  charged  with 
the  duty  of  pi-esenting  them,  but  from  the  inherent  difficulties  at- 
tending an  investigation  of  conditions  existing  so  k.ng  ago,  have  bera 
meager.  No  one  upon  any  side  has  attempted  to  describe,  by  the 
direct  measur^nent  of  cubic  feet  or  gallons,  the  quantity  of  water 
which  was  used  by  plaintiff's  predecessor.  The  attempt  has  been 
made  to  measure  the  relative  quantities  of  water  used  at  different 
times  by  reference  to  and  description  of  (1)  the  number  and  size 
of  water  wheels  employed;  (2)  the  amount  of  horse  power  devel- 
oped, and  of  machinery  operated,  by  the  water  power  in  question. 
Considerable  evidence  has  been  given  upon  these  subjects  for  the 
purpose  of  showing  that  plaintiff  does  or  does  not  use  more  water 
than  was  conveyed  by  the  terms  of  grant  already  quoted.  There  are 
difficulties  and  imperfections  in  these  methods  of  test,  even  when  the 
actual  facts  are  determined  from  the  very  conflicting  evidence  re- 
lating to  them.  The  size,  and  even  the  number,  of  wheels  used  in 
the  mills  now  owned  by  plaintiff  at  different  times  are  not  necessar  ly 
a  correct  index  of  the  relative  quantities  of  water  used  at  those  re- 
spective times,  for  it  seems  to  be  conceded  that  with  the  advance 
in  the  science  of  manufacture  larger  or  more  wheels  need  not  now 
necessarily  require  more  water  for  their  operation  than  smaller,  or  a 
smaller  number  of,  wheels  did.  So,  again,  the  mere  fact  that  mor^' 
horse  power  is  developed  and  machinery  used  in  plaintiff's  mill  now 
than  formerly  does  not  of  itself  indicate  a  greater  use  of  water;  for, 
independent  of  the  greater  efficiency  of  some  wheels  over  others  in 
ntilizing  the  same  quantity  of  water,  it  is  conceded  that  the  same 
wheel  with  the  same  quantity  of  water  will  develop  horse  power 
increasing  in  proportion  to  increase  in  the  fall  or  "head"  of  the  wa- 
ter. The  evidence  of  these  details  necessary  to  make  the  wheels 
used,  the  number  of  horse  power  developed  or  machinery  moved  at 
some  time  a  correct  measure  <tf  the  quantity  of  the  water  then  usid 
as  compared  with  the  volume  employed  at  another  time,  when  dif- 
ferent results  in  the  way  of  motive  power  have  been  obtained,  has 
been  both  unsatisfactory  and  contradictory.     I  do  not  remember 
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that  but  one  witness  attempted  to  give  the  number  of  horse  power 
developed  in  the  early  days  of  the  mill.  The  evidence  upon  that  sub- 
ject was  not  very  conviocing.  Moreover,  while  there  are  said  to 
have  been  three  wheels  employed  at  that  time,  very  little  proof  wa« 
g'.ven  in  regard  to  those  details  necessary  to  an  intelligent  comparison 
with  other  periods  of  the  character  and  efficiency  of  the  wheels, — 
especially  one  of  them, — or  of  the  head  under  which  they  were  oper- 
ated. At  one  time,  under  the  management  of  Mr.  Hall,  the  number 
of  some  of  the  machines  in  the  mill  was  increased.  As  already 
stated,  this  would  not  necessarily  mean  an  increase  in  the  amount 
of  water  used;  and  naturally  we  find  one  line  of  evidence  that  this 
inci^ase  in  machinery  did  not  increase  the  quantity  of  water  used, 
and  another  line  quite  as  positive  that  it  did.  I  doubt  if  any  of 
the  witnesses  spolie  upon  the  subject  as  the  result  of  any  really 
accurate  or  reliable  measurements  made  at  the  time.  There  is 
another  difficulty  about  this  measurement  of  water  used  by  the  horss 
power  developed  now  and  originally.  Outside  of  the  water  which 
went  into,  and  therefore,  in  any  event,  could  be  measured  by  horse 
power,  the  original  grantee  of  this  power  used  water  for  "wash" 
water.  Some  of  the  witnesses  say  that  the  quantity  so  used  was 
very  large, — ^I  think,  one-half  of  what  was  employed  for  developing 
)>ower;  others  that  it  was  insignificant  in  amoimt.  No  accurate 
measure  ment  is  given  or  was  made  by  any  of  them.  With  the  uncer- 
tainties and  embarrassments  thus  attendant  upon  the  methods  of 
measnr^nent  by  number  of  water  wheels  used,  power  developed,  or 
machinery  moved,  as  above  considered,  I  have  concluded  to  be  guided 
by  another  test,  which,  while  perhaps  less  scientific,  is  quite  as  reli- 
able in  this  case,  and  certainly  more  simple.  Upon  all  of  the  evi- 
dence I  regard  it  as  quite  satisfactorily  established  that  the  factory 
now  owned  by  plaintiff,  and  the  machinery  therein,  as  maintained 
by  its  predecessors,  required  for  a  full  and  complete  use  and  opera- 
tion that  at  times  the  water  in  the  pond  should  be  accumulated  to 
the  ci'est  of  the  dams;  and  that  other  owners  of  power,  succeeded 
now,  in  some  cases,  at  least,  by  defendants  herein,  respectively,  rec- 
ognized and  acquiesced  in  this  use  and  enjoyment.  Many  witnesses, 
speaking  of  various  times,  and  covering  altogether  a  period  reach- 
ing back  to  the  very  early  period  of  the  mill,  have,  by  their  testi- 
mony, sustained  the  claim.  This,  then,  would  be  a  simple  method  by 
which  to  measure  the  quantity  of  water  granted  to  the  JefEerson 
Wtolen  Company,  and  the  extent  of  plaintiff's  rights  as  its  successor 
under  that  grant, — ^that  it  should,  when  necessary,  be  entitled  as 
against  the  subordinate  power  owners  to  have  the  water  accumulate 
to  the  top  of  the  dams.  This  also  would  be  a  just  and  proper  test, 
provided  the  height  of  the  dams  and  the  size  and  capacity  of  the 
canal  and  flmne  through  which  the  water  is  drawn  from  them  to 
plaintiff's  mill  are  the  same  now  as  when  the  woolen  company  en- 
.o;  ed  its  water  privileges  to  the  limit  mentioned;  for,  of  course,  if 
thy  are  the  same  now  as  then,  plaintiff  would  draw  and  use  the 
game  amount  of  water  when  the  water  rose  to  the  top  of  the  dams 
as  did  the  woolen  company,  and  thus  be  within  the  uses,  privileges, 
and  limits  as  established  by  the  latter. 
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The  evidence  is,  without  substantial  dispute,  that  the  flume  or 
oanal  through  which  water  is  taken  from  the  pond  to  the  mill  from 
the  date  of  construction  to  the  present  time  has  been  and  is  prac- 
tically unchanged.  Much  of  it  is  constructed  through  rock,  and 
there  is  especially  no  evidence  to  indicate  that  certain  cross  section  •• 
of  itj  which,  of  coarse,  limit  its  capacity  of  water  flow,  have  ever 
been  changed  or  enlarged. '  In  fact,  it  would  seem  that  through  the 
efforts  made  to  stop  leaks  in  it  the  amount  of  water  which  might 
find  through  it  an  escape  from  the  dam  has  been  diminished.  So 
far  as  the  dams  are  concerned,  I  do  not  think  their  height  has  been 
continued  just  as  it  originally  waa  With  the  continually  increasing 
value  of  water  power  at  the  place  where  these  rights  exist,  and  th ' 
probably  diminishing  supply  of  water  in  propoi'tion  to  the  demand,  I 
think  that  all  of  the  power  owners — at  least  the  larger  ones — ^have 
been  strenuously  endeavoring  to  perfect  and  utilize  to  the  utmost 
their  rights,  and  that  po6$>ibly,  in  some  instances,  there  has  been  an 
unintentional  increase  of  one  right  at  the  expense  of  or  with  «»- 
croachment  upon  another  one.  The  dams,  as  originally  constructed 
at  this  point,  were  concededly  crude  and  imperfect  in  their  construe 
tion.  They  were  leaky,  and  not  so  firm  and  substantial  as  to  with 
stand  at  all  times  the  pressure  of  water.  They  were  built  over  from 
time  to  time,  the  last  occasion  being  the  year  1888,  and  since  that 
time  the  top  of  one  or  more  of  them  has  been  leveled  and  "trued" 
up.  I  do  not  think  that  there  was  any  intention  upon  the  part 
of  anybody  to  build  them  in  excess  of  the  height  established  by 
preceding  dams,  nor  do  I  think  that  they  were  built  to  any  such  ex- 
cess of  height  as  claimed  by  some  of  the  witnesses.  The  fact  that 
they  were  built  by  concert  of  action  among  the  differrait  power  own- 
ers, and  that  many  of  the  latter  were  present  more  or  less  during 
the  construction,  would  indicate  that  there  was  no  very  great  devia- 
ti<Hi  from  proper  lines,  and,  in  my  judgment,  an  allowance  of  six 
inches  upon  the  dams  as  they  now  stand  would  be  sufficient  to  cover 
the  amount  ot  height  increased  and  gained  over  preceding  dams,  and 
a  decree  securing  to  plaintiff  the  right  as  against  subordinate  owners 
of  power,  parties  to  this  action,  when  necessary,  to  have  the  water 
in  the  pond  accumulate  to  within  six  inches  of  the  top  of  the  dams, 
would  apply  the  proper  measure  and  limit  of  its  water  rights  as 
established  by  the  uses  and  enjoyment  of  its  predecessors.  Crsts 
are  allowed  to  plaintiff  as  against  all  the  defendants  who  have  ap- 
peared herein  except  the  defendant  Nutting. 

Ordered  accordingly. 


(20  Misc.  Rep.  500.) 

CONTNGHAM  v.  SHIBU 

(Supreme  0>urt,  Appellate  Tenn.   July  1,  1897.) 

1.  CotJKTEHCLAiM— Action  on  Contract. 

A  claim  by  a  society  against  Its  treasurer,  for  moneys  collected  by  htm 
and  not  accounted  for,  Is  not  necessarily  a  claim  for  conversion,  but  may  be 
for  a  debt,  and  can  accordlnf^ly  be  counterclaimed  in  an  action  on  contract 
brought  by  the  debtor  against  the  society. 
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SL  Appeal — Ob.iectiok  kot  Raiskd  Below. 

The  question  of  the  admlEsfblllty  erf  a  coanterclalm  cannot  be  raised  for 
the  first  time  upon  appeal,  when  the  counterclaim  was  one  of  which  the 
trial  court  would  have  had  jurisdiction  If  It  had  been  the  subject  of  an  io- 
dependent  action,  and  the  parties  have  litigated  It  without  objection. 

Appeal  from  Tenth  district  court 

Action  by  Michael  Conyngham  against  Gerald  N.  V.  Bhiel.  treas- 
m-er  of  Court  Nathan  Hale,  No.  300,  Foresters  of  America.  From  a 
judgment  in  favor  of  plaintiff  allowing  a  counterclaim  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  I^ISCHOFF,  JJ. 

Lyman  W.  Eedington,  for  appellant. 
Thomas  F.  Byrne,  for  respondent 

DALY,  P.  J.  A  claim  by  a  society  against  its  treasurer  t<a  mon- 
eys collected  and  retained  by  him,  and  not  accounted  for,  is  not  nec- 
essarily a  claim  for  conversion,  but  may  be  for  a  debt  'o^  ^^^  ^' 
grieved  party  could  waive  the  tort,  and  treat  the  transaction  as  one 
in  contract.  Segeken  v.  Meyer,  94  N.  Y.  473,  and  cases  cited.  The 
debt,  therefore,  could  be  counterclaimed  in  an  action  on  contract 
brought  by  the  debtor  against  the  society.  The  fact  that  the  money 
was  received  by  the  treasurer  in  a  fiduciary  capacity,  and  that,  under 
the  provisions  of  law,  he  might  be  held  liable  to  arrest  for  refusing 
to  account  for  and  pay  it  over  (Consol.  Act,  §  1804,  subd.  2),  does 
not  make  the  claim  one  for  a  tort,  nor  alter  the  contract  nature  of 
his  liability.  He  is  an  agent  of  the  society,  and  his  relations  with 
it  are  fiduciary,  and  subject  him  to  certain  stringent  provisions  of 
law  for  the  enforcnnent  of  his  duty;  but  his  obligation  arises  upon 
contract,  as  distinguished  from  a  liability  for  damages  for  the  com- 
mission of  a  wrong. 

The  question  of  the  admissibility  of  the  counterclaim  in  this  ac- 
tion was  not  raised  upon  the  trial  before  the  justice,  and  he  decided 
the  issues  before  him  upon  the  merits.  There  was  a  conflict  of  evi- 
dence as  to  whether  the  plaintiff,  as  treasurer  of  the  defendant,  had 
received  the  amount  of  money  demanded  in  the  counterclaim,  and 
the  justice  found  it  in  favor  of  the  defendant.  The  judgment  is 
qnegtioned  solely  on  the  ground  that  the  counterclaim  was  not  au- 
thorized in  an  action  on  contract,  the  plaintiff  having  sued  for  rent 
This  contention  we  have  disposed  of;  but  we  think  it  proper  to  no- 
tice the  appellant's  contention  that  he  can  raise  for  lie  flrrt  time 
upon  appeal  the  question  of  the  admissibility  of  the  counterclaim. 
No  authority  can  be  found  for  the  proposition,  where  the  counter^ 
claim  is  one  of  which  the  justice  would  have  had  jurisdiction,  if  it 
had  been  the  subject  of  an  independent  action.  If  the  parties  con- 
sent to  litigate  a  claim  of  which  he  would  have  jurisdiction,  no  ob- 
jection can  be  urged  to  his  judgment  on  the  jjround  that  the  issues 
were  not  within  the  pleadings  (Wells  v.  Association,  120  N.  Y.  630, 
24  N.  E.  27$),  much  less  on  the  ground  that,  though  pleaded,  the 
pleading  was  open  to  some  l^al  objection.  Judgment  afBrmed,  with 
costs.    All  concur. 
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<20  Misc.  Rep.  6:)5.) 

RALLI   et  aL   V.   WHITE. 

(City  Oonrt  of  New  York,  General  Term.    June  80,  1897.) 

1.  Li/OTDs  Inbdr&nck  Policy — AmoM  aoaikst  Undekwritbr. 

Defendant  was  a  member  of  a  firm  which  was  originally  attorney  In 
fact  of  sereral  underwriters  under  a  Lloyds  fire  insurance  policy.  Before 
the  Issuance  of  the  policy  In  suit,  the  defendant  and  his  partner  ceased  to 
be  attorneys  In  fact  for  the  underwriters;  and  anotho'  firm,  neither  of  the 
inemt>erB  of  which  was  an  underwriter,  was  made  such  attorney  in  fact 
Held,  that  the  action  was  properly  brought  against  defendant  who  waa  one 
.  of  the  underwriters. 

It  Bamb— Proop  ok  Loss. 

After  the  Issuance  of  a  Lloyds  policy,  a  change  took  place  In  the  mem- 
bership of  the  underwriters,  and  ttie  office  which  was  theretofore  occupied 
by  the  former  attorneys  In  fact  of  the  underwriters  became  occupied  by  a 
firm  adTerdsing  as  such  attorneys  in  fact  At  the  time  of  tbe  flie,  notice 
waa  telegraphed  to  this  office,  to  the  original  attorneys  in  fact,  and  re- 
ceipted for  by  the  new  attorneys  in  fact,  who  acknowledged  to  the  policy- 
holder the  receipt  of  the  telepram.  Tlie  loss  was  adjusted  by  the  adjuster 
appointed  by  the  new  attorneys  in  fact  on  behalf  of  the  Lloyds.  H«M,  that 
the  insurers,  the  Lloyda,  by  enabling  the  new  attorneys  in  fact  to  hold 
themselves  out  as  such,  were  liable  for  their  acts,  and  were  estopped  to 
deny  that  they  were  their  attorneys  and  authorized  to  receive  proofs  of 
loes. 

Appeal  from  trial  term. 

Action  by  Pandia  C.  Ealli  and  another  against  Arthur  White. 
From  a  judgment  entered  on  the  decision  of  the  court  upon  a  trial 
without  a  jury,  defendant  appeals.     Affirmed. 

Argued  before  CONLAN  and  O'DWYEK,  JJ. 

William  G.  Beecher,  for  appellant. 
Charles  Wehle,  for  respondents. 

CDWYEB,  J.  The  action  was  brought  upon  a  Lloyds  fire  insai*- 
ance  policy,  in  which  the  defendant  was  one  of  several  underwriters, 
and  upon  this  appeal  two  propositions  were  advanced  by  the  appel- 
lant: First,  that  the  action  cannot  be  maintained  against  this  de- 
fendant, but  that  the  action  should  have  been  brought  against  the 
film  of  Beecher  &  Co.,  the  attorneys  in  fact,  under  the  policy  of  insur- 
ance described  in  the  complaint,  for  this  defendant  and  all  of  the 
underwriters  upon  the  said  policy;  and,  second,  that  no  proofs  of  loss 
were  served  or  notice  sent  to  Beecher  &  Go.  as  required  by  the  policy. 

As  to  the  first  proposition,  it  appears  that  originally  the  defendant, 
Arthur  White,  and  William  G.  Beecher  ctHuposed  the  firm  of  Beecher 
&  Co.,  and  were  the  attorneys  in  fact  of  the  several  underwriters. 
Subsequently,  and  before  the  issuance  of  the  policy  sued  on  in  this 
action,  both  the  defendant  and  William  G.  Beecher  'ceased  to  be  the 
attorneys  in  fact  for  the  underwriters,  and  one  Henry  B.  Beecher  and 
Vincent  B.  Schenk,  under  the  firm  name  of  Beecher  &  Co.,  became  the 
attorneys  in  fact  for  the  underwriters.  Neither  member  of  this  firm 
was  an  underwriter.  Hence,  under  the  authority  of  Kaon  t.  Bates, 
14  Misc.  Bep.  501,  35  N.  Y.  Supp.  1060,  this  action  is  properly  brought 
against  this  defendant  In  the  case  cited,  the  condition  operated  to 
prohibit  the  maintenance  of  any  action  against  the  underwriters,  and 
left  the  insured  to  an  action  against  the  attorneys  in  fact,  who  ap 
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peared  to  hare  no  connection  contractually  with  the  underwriteni' 
obligations,  and  against  whom  an  action  could  not  be  maintained, 
apparently.  We  have  read  the  caae  of  Stieglitz  v,  Belding  (decided 
by  the  appellate  term  since  the  submission  of  this  case)  45  N.  Y.  Snpp. 
670,  and  we  are  of  the  opinion  that  that  case  is  authority  for  applying 
to  this  case  the  rule  laid  down  in  Knorr  v.  Bates,  supra. 

Aa  to  the  second  proposition,  the  proofs  show  that,  after  the  issuance 
of  the  policy  sued  upon,  some  change  took  place  among  the  member- 
ship of  the  underwriters,  and  that  the  office  where  the  defendant 
conducted  his  business,  and  which  was  theretofore  occupied  by 
Beecher  &  Co.,  became  occupied  by  a  firm  known  as  Henry  Edwards 
&  CJa,  advertising  themselves  as  attorneys  in  fact  for  the  Metro- 
politan Lloyds  of  New  York  City,  and  that  at  the  time  of  the  fire 
notice  was  telegraphed  to  Beecher  &  Co.,  at  this  office,  44  Cedar 
street,  New  York,  and  in  answer  thereto  they  received  a  notice  from 
Menken  Bros.,  attorneys  at  law,  for  Henry  Edwards  &  Co.,  that  their 
telegram  to  Beecher  &  Co.  had  been  placed  in  their  hands  by  Messrs. 
Henry  Edwards  &  Co.,  who  are  now  the  general  managers  and  attor- 
neys for  the  Metropolitan  Fire  Lloyds  of  this  city;  also,  that  the  loss 
was  adjusted  by  an  adjuster  authorized  by  Henry  Edwards  &  Co.  on 
behalf  of  the  Metropolitan  Lloyds.  The  provision  of  the  policy  to  the 
effect:  "If  fire  occurred,  the  insured  shall  give  immediate  notice  of 
any  loss  thereby,  in  writing,  to  the  attorneys  of  the  underwriters, 
•  *  •  and,  within  sixty  days  after  the  fire,  shall  render  a  stat^ 
ment  of  the  loss,"  etc.,  and  that  "the  loss  shall  be  payable  sixty  days 
thereafter," — ^has  reference  to  matters  which  occurred  after  the  con- 
tract had  been  made  and  the  loss  had  occurred,  and  must  be  liberally 
constructed  in  favor  of  the  plaintiffs.  After  a  fire  has  taken  place,  and 
liability  is  fixed  by  a  loss,  the  mode  by  which  such  loss  is  to  be  ad- 
justed is  by  giving  notice  of  the  same  to  the  insurer,  and  serving  him 
with  proofs  of  loss,  which  means  an  uncorroborated,  informal  asser- 
tion of  the  party  in  interest,  so  that  the  cwnpany  may  be  in  a  position 
to  investigate  the  cause  of  the  fire  and  account  of  the  loss,  or  take  such 
steps  to  preserve  the  property,  if  partially  injured,  and  make  salvage 
in  reference  thereto.  It  is  well  settled  that  a  liberal  construction 
most  be  given  to  clauses  in  a  policy  of  insurance  in  reference  to  pro- 
eedm'e  after  a  loss  has  accrued,  and  the  rights  of  the  parties  been  fixed 
by  the  terms  of  the  policy.  In  McNally  v.  Insurance  Co.,  137  N.  Y. 
389,  33  N.  £.  475,  the  court  said: 

"These  conditions  which  relate  to  mattera  after  the  loss  have  for  their  ^n- 
eral  object  to  define  the  mode  in  which  an  accrued  loss  Is  to  be  estahllshed. 
adlusted,  and  recovered  after  the  reciprocal  rights  and  liabilities  of  the  parties 
have  become  fixed  by  the  terms  of  the  contract,  and  are  to  receive  a  more 
tiberal  construction  In  favor  of  the  insured.  In  determining  the  liability  of  the 
defendant.  It  is  entitled  to  the  benefits  of  the  contract,  fairly  construed,  and 
can  stand  upon  all  of  its  stipulations.  But  when  Its  liabilities  have  become 
fixed  by  the  capital  fact  of  a  loss,  within  the  range  of  the  responsibility  as- 
sumed by  the  contract,  courts  are  reluctant  to  deprive  the  insured  of  the  bene- 
fit of  that  liability  by  any  narrow  or  technical  construction  of  the  conditions 
and  stipulations  which  prescribe  the  formal  requisites  by  means  of  which  this 
accrued  right  is  to  be  made  liable  for  his  indemnification.  A  liberal  and  rea- 
sonable construction  of  the  stipulations  of  the  contract  wlilch  prescribe  the 
tbrmal  acts  on  the  part  of  the  Insured  necessary  to  the  recovery  of  the  loss  la 
sanctioned  and  required  by  the  rule  of  law." 
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^  Wehle  ▼.  Association,  11  Misc.  Bep.  36,  31  N.  Y.  Sapp.  865,  the 
general  term  of  the  superior  conrt  held: 

"That  the  conditions  upon  which  the  defense  Is  based  operate  upon  the  con- 
tract of  insurance  subsequent  to  the  fact  of  a  loss,  and  must  therefore  receive  • 
liberal  and  reasonable  construction  In  favor  of  the  insured,  under  the  conhract" 

The  defendant,  Insurance  Lloyds,  by  enabling  Henry  Edwards  ft 
Go.  to  hold  themselves  out  as  the  attorneys  in  fact  for  the  subscribers, 
and  by  enabling  them  to  receive  the  notice  of  the  fire  and  to  answer 
the  same,  are,  and  must  be  held,  liable  for  the  acts  of  the  said  Henry 
Edwards  &  Co.,  and  are  estopped  from  denying  that  Henry  Edwards 
&  Ck).  were  the  attorneys  for  the  defendant.  Assuming  that  it  was 
error  on  the  part  of  plaintiffs'  assignors  to  direct  the  jwoof  <rf  lose 
to  Henry  Edwards  &  Co.,  that  error  was  caused  by  the  acts  of  the  de- 
fendant's organization;  and,  if  one  of  the  two  parties  is  to  suffer,  it 
is  the  defendant,  who  by  its  acts  caused  the  error.  It  is  a  settled 
doctrine  of  law  of  agency  in  this  state  that  where  the  principal  has 
clothed  his  agent  with  power  to  do  an  act,  upon  the  existence  of  some 
extrinsic  fact  necessarily  and  peculiarly  within  the  knowledge  of  the 
agent,  and  of  the  existence  of  which  the  act  of  executing  the  powor  ia 
itself  a  representation,  a  third  person,  dealing  with  such  agent  in  en- 
tire good  faith,  pursuant  to  the  apparent  power,  may  rely  upon  the 
representation,  and  the  p'incipal  is  estopped  from  denying  its  truth, 
to  his  prejudice. 
^The  judgment  appealed  from  should  be  affirmed,  with  costs. 

CONLAN,  J.,  concurs. 
(20  Misc.  Rep.  700.) 


KUNITZER  T.   OUMMINGS. 
(City  Court  of  New  Yorlc,  General  Term.   July  16,  1897.) 

t.  AonoH  CM  Note — Couhtssclaik — Evisencb. 

In  an  action  on  a  note,  where  the  answer  aeta  up  a  counterclaim,  plala- 
tlfr,  under  a  general  denlid,  can  show  that  the  claim  mentioned  waa  due  t* 
another  and  waa  paid. 

8.  Same — Pleadiitg — Reply. 

In  an  action  on  a  note,  where  defendant  aeta  up  a  connterdalm,  a  replf 
alleging  that  the  dalm  was  due  to  another,  and  was  paid,  need  not  aUece 
accord  and  satisfaction. 

8.  Same— Evidence. 

Where,  In  an  action  on  a  note,  the  defendant  sets  up  a  counterclaim  for 
board,  alleging  that  she  conducted  a  boarding  house,  plalntlfl  can  pat  la 
evidence  advertisements  Issued  by  another  seeking  for  ttoarders  at  the 
place  where  defendant  claimed  to  keep  the  house,  and  show  by  such  board- 
ers with  whom  they  made  their  arrangements,  and  to  whom  they  paM 
their  bin. 

Appeal  from  trial  term. 

Action  by  Bobert  Kunitzer  against  Minnie  L.  Cummings.     Judg- 
ment for  plaintiff.     Defendant  appeals.     Affirmed. 
Argued  before  VAN  WYOK,  C.  J.,  and  McCAJBTHY  and  SCBTJCH- 

MAN,  JJ. 

L.  J.  Morrison,  for  appellant. 
Philip  Carpenter,  for  respondent. 
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McGAETHY,  J.  The  defendant  indorsed  the  note  in  suit  for  the 
oeneflt  of  her  son-in-law,  Arthur  K.  Thyll,  and  to  give  credit  to  such 
note,  and  the  plaintiff  then  cashed  the  same.  Her  answer  her^n 
alleges  sereral  counterclaims  for  board  of  plaintiff's  family  and  friends 
by  defendant  Plaintiff  denied  such  counterclaims  under  such  gen- 
eral denial.  We  think  he  proved  that  the  claim  for  board  embraced 
in  such  counterclaims  was  due  to  said  Thyll,  and  was  paid  in  full  to 
him.  It  was  proper  for  the  plaintiff,  under  the  general  denial,  to 
show  that  the  claims  mentioned  were  due  to  another,  and  were  paid. 
It  was  not  necessary  for  him  in  his  reply,  as  defendant  contends,  to 
allege  accord,  satisfaction,  and  payment  of  the  counterclaims  set  up 
by  the  defendant.  By  his  general  denial  he  d^ed  the  existence  of 
the  same,  and  showed  by  evidence,  as  he  has  a  right  to  do,  to  whom 
the  claims  mentioned  were  due,  and  the  settlement  thereof  later. 
For  the  same  reason  it  was  proper  to  put  in  evidence  the  advertise- 
ment issued  by  Thyll,  seeking  for  boarders  at  the  place  wherein  de- 
fendant claims  she  conducted  an  hotel  or  boarding  house,  and  it  was 
also  proper  to  show  by  the  testimony  of  the  other  boarders  at  the 
place  in  question  with  whom  they  made  their  arrangements  for  board, 
and  to  whom  they  paid  their  debt  for  such  board.  Such  testimony 
tended  to  corroborate  plaintifTs  testimony  that  Thyll,  and  not  the 
defendant,  was  the  hotel  or  boarding-house  keeper.  We  think  that 
the  record  clearly  shows  that  the  note  in  suit  was  not  paid  by  the 
defendant,  and  that  the  plaintiff  was  not  indebted  to  her  ioc  board, 
but,  on  tiie  contrary,  such  indebtedness  was  due  Thyll,  and  was 
fully  paid  to  him.  We  have  examined  the  record  carefully,  and  find 
that  no  error  was  committed,  and  the  judgment  therefore  must  be 
affirmed,  with  costs.     All  concur. 


(20  MLsc.  Rep.  659.) 

MAY  T.  GDNTHER  et  aL 

(City  Court  of  New  York,  General  Term.    July  2,  1807.) 

Bailmbnt— Dbfectivb  Work— Damages. 

When  a  garment  to  delivered  to  workman  to  be  altered  or  repaired,  and 
the  work  of  alteration  or  repair  is  so  unsklllfuUy  done  that  the  garment  la 
rendered  unfit  for  the  owner's  use,  such  owner  may  refuse  to  accept  it,  and 
may  recover  Its  value  from  the  workman  to  whom  It  was  delivered,  the 
measure  of  damages  not  being  limited  to  the  dUTerence  in  value  of  the  gar- 
ment t)efore  and  after  the  unskillful  alteration. 

Appeal  from  trial  term. 

Action  by  Adelaide  May  against  Frederick  Gunther  and  othera 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.     Affirmed. 

Argued  before  VAN  WYCK,  0.  J.,  and  MCCARTHY  and  SCHUCH- 
MAU,  JJ. 

Perkins  &  Jackson,  for  api)ellants. 

Atchinson  &  Bower,  for  respondent. 

VAN  WYCK,  C.  J.  The  verdict  of  the  jury  for  plaintiff  is  a  find- 
ing that  she  bought  of  defendants,  who  are  well-known  dealers  ia 
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fnra,  and  manufacturers,  makers,  and  repairers  of  fur  garments,  a 
■eal-skin  sack,  for  which  she  paid  them  |500;  that  thereafter  she 
delivered  this  seal-skin  sack  to  them,  under  an  agreement  by  which 
they  undertook  to  remodel,  refit,  and  retrim  the  same  with  sable 
for,  for  the  agreed  price  of  |170  or  |185,  they  to  furnish  the  salde 
fur;  that  they  did  remodel  and  retrim  the  same  with  sable  fur,  but 
in  such  an  unworkmanlike  manner  as  to  render  it  entirely  worth- 
less to  plaintiff,  in  that  it  was  remade  so  small  that  she  could  not 
get  it  on;  and  that  they  refused  to  enlarge  it,  unless  she  would  pay 
an  additional  sum  for  sufficient  seal  skin  to  supply  that  which  they 
had  negligently  cut  out  of  the  garment;  and  that,  upon  her  refusal 
to  pay  any  more  than  the  agreed  price  of  |185,  she  waa  told  by  them 
to  go  ahead  to  court.  This  verdict  is  not  against  the  evidence  or 
weight  of  evidence.  However,  appellants,  who  still  retain  the  sack 
delivered  by  her,  and  retrimmed  with  sable  fur  supplied  by  them, 
contend  that  the  verdict  of  |500  should  not  stand,  because  by  their 
proof  it  was  shown  that  the  sack,  when  delivered  to  them,  was  worth 
•8  much,  if  not  more,  than  the  fSOO  which  she  originally  paid  for  it, 
and  that  hence  she  sustained  no  damage.  The  rule  of  damage  is 
that  if  a  lady  furnishes  20  yards  of  silk  to  a  dressmaker,  the  latter 
agreeing,  for  a  fixed  price,  to  make  the  dress  and  supply  all  the  trim- 
mings, but  doing  her  work  in  such  an  unskillful  manner  as  to  produce 
an  absolute  misfit,  the  lady  can  refuse  to  accept  the  dress,  and  sue  the 
dressmaker  for  the  value  of  the  silk;  and  so,  too,  if  a  gentleman 
should  purchase  a  pair  of  pants  which  were  an  inch  too  long,  and  take 
than  to  a  tailor,  who  measured  him,  and  agreed,  for  a  fixed  price,  to 
■lake  the  proper  alteration,  but,  by  mistake,  cut  off  ten  inches,  in- 
stead of  one,  the  gentleman  would  not  be  required  to  pay  the  tailor, 
and  accept  a  return  of  the  pants,  and  to  sue  the  tailor  for  the  differ- 
«ice  between  their  value  as  a  pair  of  knee  breeches  and  their  value 
as  a  pair  of  pants,  but  could  refuse  their  return,  and  sue  for  their 
Talue  when  delivered  to  the  tailor.  In  this  case  the  jury  have  found 
that  defendants  have  made  an  absolute  misfit  of  this  seal-skin  gar- 
ment, thereby  rendering  it  wholly  unfit  for  plaintiff's  use,  and  that 
defendants'  counterclaim  for  the  f  185  was  not  sustained  by  prooL 
The  judgment  and  order  are  affirmed,  with  costs.     All  concur. 


12  )  Misc.  Rsp.  658.) 

^  V  »»   >  ROBERTSON    v.    McKIBBIN. 

(City  Court  of  New  York,  General  Term.    July  2,  1897.) 

Jlccommodation  Kotb — Dbfeitsbb. 

Defendant  made  a  note  for  the  accommodation  of  the  payee,  and  delivered 
it  to  him,  to  have  It  discounted  for  his  benefit.  The  payee  delivered  the 
note  to  one  H.  to  procure  its  discount,  but  H.,  instead  of  doing  so,  gave  the 
note  to  plaintiff  as  .security  for  an  antecedent  debt  of  H.,  and  the  payee 
never  received  anything  for  the  note.  Held,  that  such  diversion  by  H.  was 
available  to  the  accommodation  maker  as  a  defense. 

Appeal  from  trial  term. 

Action  by  Albert  Robertson  against  Eliza  MciKibbin.    From  a 
judgment  for  plaintiff,  defendant  appeals.    Beveraed. 
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Argued  before  VAN  WYC5K,  0.  J.,  and  McCABTHY  and  80HU0HE-' 
MAN,JJ. 

Jeroloman  &  Arrowsmith,  for  appellant. 
Sam.  V.  Heimberger,  for  respondent. 

VAN  WTCK,  C.  J.  The  defendant  is  the  acconunodation  maker 
of  the  note  sued  upon,  and  which  she  delivered  to  the  payee  to  have 
same  discounted  for  his  (payee's)' accommodation;  and  he  delivered  it 
to  his  employer,  one  Hyman,  for  the  purpose  of  having  him  secure  its 
discount  for  the  payee,  but  he  has  never  received  a  penny  for  the 
note  from  Hyman,  who  delivered  it  to  his  creditor,  the  plaintiff,  as 
security  for  an  antecedent  debt  owing  to  plaintiff  from  him,  part  of 
which  was  then  due  and  part  to  become  due  prior  to  the  maturity  of 
the  note  in  question.  Although  the  payee  did  not  divert  the  note, 
as  against  the  defendant,  his  accommodation  maker,  still  Hyman 
diverted  it  as  against  the  payee,  for  it  was  given  to  him  for  the  pur- 
pose of  having  it  discount^,  and  handing  the  proceeds  thereof  to  the 
payee,  and  for  this  purpose  he  was  the  agent  of  the  payee;  but  he  was 
faithless  to  his  trust,  in  that  he  gave  it  to  secure  his  antecedent  debt 
to  plaintiff,  th^eby  converting  it  to  his  own  use,  and  could  be  held 
so  liable.  The  respondent's  counsel  contends  that,  even  if  the  payee 
was  defending  this  action,  and  could  maintain  this  defense,  provided 
that  the  plaintiff  had  not  parted  with  anything  upon  receiving  ,the 
note  from  Hyman,  nor  surrendered  any  right  or  security,  nor  extended 
credit  or  time  of  paymeut,  still  that  "the  note  was  not  diverted  as 
a^tainst  defendant,  the  accommodation  maker.  She  cannot  c<Mnplain 
of  the  subsequent  diversion  by  Hyman.  That  defense  is  only  open 
to  the  party  who  is  interested  in  the  proceeds  of  the  note."  This 
mi^t  be  true  if  the  payee  had  delivered  the  note  to  secure  his  own 
antecedent  debt  instead  of  having  it  discounted,  for,  if  he  had  the  note 
discounted,  he  could  have  used  the  proceeds  for  any  purpose  he  desired. 
However,  the  note  was  diverted  by  Hyman  from  the  purpose  for  which 
he  received  it  from  the  payee.  The  payee,  if  defending,  could  have,  on 
the  record,  availed  himself  of  this  defense.  Why  not  his  accommoda^ 
tloh  maker?  An  accommodation  maker  of  a  note  stands  as  a  surety 
for  the  person  for  whose  accommodation  it  was  given, — the  payee  ia 
this  case.  A  surety  sued  alone  can  make  any  defense  in  the  action 
which  the  principal  could  make.  Sheary  v.  Adams,  18  Hun,  181; 
Morse  t.  Hovey,  9  Paige,  198.  And,  if  sued  jointly  with  his  principal, 
a  counterclaim  existing  in  favor  of  the  latter  will  inure  to  his  benefit 
The  court  of  appeals  ruled  in  Insurance  Co.  v.  Church,  81  N.  Y.  221, 
tbat  prior  equities  of  x>arties  to  negotiable  paper  transferred  in  fraud 
of  their  rights  will  prevail  against  an  indorsee  who  has  received  it 
merely  in  nominal  payment  of  a  precedent  debt,  there  being  no  evi- 
d^ice  of  there  being  an  intention  to  receive  the  paper  In  absolute  dis- 
charge and  satisfaction  beyond  what  may  be  inferred  from  the  ordi- 
nary transaction  of  accepting  or  receipting  it  in  payment,  or  credit- 
ing it  on  account.  The  record  in  this  case  does  not  show  an  intention 
to  receive  the  note  in  absolute  discharge  of  the  debt. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  te 
appellant  to  abide  the  event     All  concur. 
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(20  Misc.  Rq).  671.) 

MURPHT  V.  McQUADBJ. 

(City  CJourt  of  New  York,  General  Term.    July  2,  1897.) 

Cooi«TBSCT,A  I M— Action  fob  Tort. 

In  an  action  for  an  assault,  a  connterclalm  may  be  Interposed  for  an  as- 
sanlt  alleRed  to  have  been  committed  at  the  same  time  and  place  by  the 
plaintiff  upon  the  defendant,  the  subject  of  the  action  being  the  affray  be- 
tween the  parties,  In  which  each  claims  that  the  other  assaulted  him. 

Appeal  from  trial  term. 

Action  by  Martin  Murphy  against  Frank  McQuade.  From  a  judg- 
ment overruling  a  demurrer  to  defendant's  counterclaim,  plaintiff 
appeals.     Affirmed. 

Argued  before  VAlf  WYCK,  O.  J.,  and  McCABTHY  and  SCHUOH- 
MAN,  JJ. 

Herbert  H.  Gibbs,  for  appellant. 
A.  M.  &  G.  Card,  for  respondent. 

VAN  WYCK,  C.  J.  The  complaint  alleges  that  defendant  assault- 
ed plaintiff  on  a  day  and  at  a  place  named.  The  answer  denies  these 
allegatiors,  except  that  it  alleges  that  defendant  did  not  on  that  day 
do  anything  to  plaintiff  except  defend  himself  from  the  attacks  of 
plaintiff,  and  sets  up  a  counterclaim  for  damages  for  an  assault  made 
by  the  plaintiff  upon  defendant  on  the  same  day  and  at  the  same 
place,  against  which  defendant  defended  himself  as  aforesaid.  The 
answer  sufficiently  connects  the  subject  of  the  counterclaim  with  the 
subject  of  the  action.  The  subject  of  both  was  the  affray  between 
plaintiff  and  defendant  on  the  day  and  at  the  place  alleged.  A 
tort  can  be  counterclaimed  in  an  action  in  tort,  if  it  is  connected 
with  the  subject  of  the  action.  Carpenter  v.  Insurance  Co.,  93  N.  Y. 
C52.  In  an  action  for  damages  for  defendant's  negligence  in  driv- 
ing his  wagon  against  plaintiff's  wagon  the  defendaJat  may  counter- 
chiim  for  damages  to  his  person  and  property  occasioned  by  the  same 
collision,  and  which  he  claims  was  caused  by  plaintiff's  negligence. 
Et'igle  V.  Willis,  50  Hun,  588,  3  N.  Y.  Supp.  497. 

Tlie  order  and  interlocutory  judgment  are  affirmed,  with  costs.  All 
concur. 


(20  Misc.  Rep.  667.) 

STICKNBY  V.  WARD. 

(City  Court  of  New  York,  General  Term.    July  2,  1887.) 

Etidenck-  Admissions. 

An  nfnilnrit.  made  by  a  party  upon  a  motion  in  an  action,  may  be  admit- 
ted in  evidence  uftalnt^t  him,  upon  the  trial  of  the  action,  as  an  admission  or 
docliiitition,  without  first  calling  his  attention  to  the  statements  therein  con- 
talntKl. 

Appeal  from  trial  term. 

Act  ion  by  Joseph  L.  Stickney  against  Thomas  R.  Ward.  From  a 
judgnieut  on  a  verdict  for  plaintiff,  and  an  order  denying  a  new  trial, 
defenditnt  appeals.     Affirmed. 

Ar'^nu  d  before  VAN  WYCK,  C.  J.,  and  McCABTHY  and  SOHUC»- 
MAN.J.l. 

Franklin  Bien,  for  appellant. 
David  Leventritt,  for  respondent. 
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VAN  WYCK,  0.  J.  The  plaintiff's  contention  is  that  on  July  1, 
1895,  he  sold  on  the  market,  through  the  defendant,  who  acted  as  his 
stockbroker,  100  shares  of  a  certain  stock,  in  two  separate  orders,  of 
60  shares  each;  that,  as  to  one  block  of  60  shares,  the  defendant,  on 
plaintiff's  order,  snbseqnently  purchased  60  shares  to  meet  this  sale, 
and  his  account  with  defendant  was  thereby  closed  as  regards  this 
block;  but  that,  as  to  the  other  block  of  60  shares,  he  continued  short 
of  the  market  until  July  16th,  when  he  requested  defendant  to  buy  in 
60  shares  to  cover  that  short  sale,  which  he  refused  to  do,  and,  l^ 
reason  thereof,  plaintiff  lost  the  profit  which  he  would  have  made 
of  f 275,  for  which  this  action  is  brought.  The  defendant  contended 
that  although  he  had  rendered  an  account  to  plaintiff,  showing  sales  of 
two  blocks  of  stock  of  50  shares  each  on  July  Ist,  as  a  fact  he  had  only 
•old  one  block,  and  that  plaintiff  had  not  given  him  any  order  to  sell 
any  more  on  that  day,  and  that  the  entry  as  to  the  other  block  was 
«  mistake  made  by  defendant's  bookkeeper.  The  question  for  the 
jury  to  determine  was  whether  plaintiff  had  on  July  1, 1895,  given  or^ 
ders  to  sell  two  blocks  of  50  shares  each,  or  only  as  to  one  block; 
and  their  verdict,  with  plaintiff's  contention  that  he  ordered  him 
to  sell  two  blocks,  is  not  against  the  evidence  or  weight  of  evidence. 

The  appellant  contends  that  an  affidavit  made  by  the  defendant, 
and  filed  in  this  court,  on  the  hearing  of  a  former  motion  in  this  ac- 
tion, was  improperly  admitted  in  evidence,  against  his  objection. 
This  was  read  as  a  declaration  or  admission  of  the  party  defendant, 
and  it  was  not  error  to  admit  it,  although  defendant's  attention  had 
Bot  first  been  called  to  his  statement  therein  contained. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 


(30  M=sc.  R?p.  650.) 

EOLSTON  et  al.  V.  CENTRAL  PARK.  N.  &  K.  R.  R.  00. 

(City  Court  of  New  York,  General  Term.    July  2,  1897.) 

Lost  Intbrest  Coupons— AoTiON—rNDBMHiTY. 

Interest  coupons  of  railroad  bonds,  payable  to  bearer  at  a  specified  time 
and  place,  are  negotiable  promises  for  the  payment  of  money,  and  are  sub- 
ject to  the  same  mlea  as  other  negotiable  instruments.  Including  the  right, 
ClTen  by  section  1817  of  the  Code  of  Civil  Procedure,  to  recover  upon  the 
same,  when  lost,  upon  furnishing  Indemnity,  and  this  rule  Is  not  affected 
t^  a  provision  in  the  mortgage  secnrlng  the  bonds  that  the  Interest  shall 
be  payable  on  presentation  and  surrender  of  the  coupons. 

Appeal  from  trial  term. 

Action  by  William  Bolston  and  others  against  the  Central  Park, 
Korth  &  East  River  Railroad  Company.  Judgment  on  a  verdict  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  before  VAN  WYCK,  0.  J.,  and  McOARTHY  and  SCHU(3H- 
MAN,  JJ. 

Henry  A.  Robinson,  for  appellant. 
Leopold  Wallach,  for  respondents. 

VAN  WYCK,  a  J.  The  plaintiffs,  while  the  bona  fide  owners  of 
one  of  defendant's  negotiable  |1,000  bonds,  with  all  interest  coupons, 
not  then  due,  attached,  lost  the  same,  and  thereafter,  and  after  two  of 
■uch  coupons  of  |35  each  became  due,  they  duly  tendered  to  defend-^ 
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ant  a  bond  of  indemnity  to  hold  it  harmless  against  the  claim  of  any- 
body else,  and  duly  demanded  payment  of  these  two  due  unpaid  cou- 
pons, which  waa  retaeed,  and  thereupon  brought  this  action  to  recover 
the  sum  of  f  70.  At  trial,  copies  of  these  two  coupons,  the  bond,  and 
the  deed  of  trust  or  mortgage  to  secure  payment  of  the  same,  were 
mai-ked  in  evidence  by  consent,  and,  as  there  was  no  disputed  question 
of  fact  raised  by  the  proof,  the  presiding  justice  directed  a  verdict 
for  plaintiffs  for  the  amount  daimed,  and  interest  thereon,  and  fixed 
the  amount  of  the  indemnity  bond  to  be  given  by  plaintiffs  within  10 
days  to  defendant  at  f250.  The  coupon  first  due  reads: 
"$35.  June  1st,  1895.    |35. 

"The  Central  Park,  North  and  Bast  Elver  Railroad  Co.  will  pay  thlrty-flre 
doUai-8  to  bearer  at  the  city  of  New  York  for  six  months'  interest  on  bond 
No.  994.  L.  T.  Grlffltha,  ireasurer." 

The  other  coupon  was  similar,  except  the  date  of  payment  was  De- 
cember 1, 1895.  The  mortgage  provided  that  the  semiannual  interest 
on  the  bonds  was  to  be  paid  "on  the  presentation  and  delivery  of  the 
coupons  or  interest  warrants  thereto  attached."  The  appellant  con- 
tends that  presentation  of  the  coupons  was  a  condition  precedent  to 
the  payment  of  the  interest,  and  that  the  coupons  are  not  negotiable 
instruments  for  the  payment  of  money  only.  There  is  an  implied 
agreement  in  all  negotiable  instruments  that  they  must  be  presented 
and  delivered  as  a  condition  of  payment,  and,  if  these  coupons  were 
in  plaintiffs'  possession,  they  would  be  called  upon  to  surrender  tl'.em 
upon  payment;  but  the  bond  with  these  coupons  attached  has  been 
lost,  and  the  bond  is  not  due,  but  these  coupons  are.  The  plaintitTs' 
action  is  upon  lost  negotiable  paper,  under  section  1917  of  the  Ciode  of 
Civil  Procedure,  and  they,  before  suit,  tendered  the  indemnity  re- 
quired by  that  section,  and  at  trial  had  the  justice  fix  the  amount 
tiiereof.  Interest  coupons  to  railroad  bonds,  payable  to  bearer  at  a 
specified  time  and  place,  are  negotiable  promises  for  the  payment  of 
money,  and  are  subject  to  the  same  rules  as  other  negotiable  instru- 
ments. Evertson  v.  Bank,  66  N.  Y.  14.  The  provision  in  the  mort- 
gage securing  the  payment  of  the  bonds,  that  the  coupons  will  be  paid 
only  uDon  their  presentation  and  surrender,  does  not  change  their 
negotiable  character,  and  such  provision  would  not,  even  if  expressed 
in  the  coupon  itself.  Prant  v.  Wessels,  64  TS.  Y.  155.  In  that  ease 
the  lost  instrument  sued  upon  read : 

"New  Tork,  February  4,  1871. 

"Received  from  Straut  Bros.,  for  account  erf  Mr.  W.  Feist,  carpenter,  of  Grey- 
town,  Nicaragua,  |2,496.26,  paper  currency,  which  I  promise  to  i>ay  to  said 
W.  Feist,  or  to  his  order,  on  return  of  this  receipt,  with  7j(  per  annum  Interest 

"$2,496.26,  paper  currency.  6.  Weesela." 

And  the  court  of  appeal  there  ruled  that  this  was  a  lost  negotiable 
instrument,  and  that  under  the  statute  allowing  action  upon  such  in- 
struments the  plaintiff  was  required  to  give  an  indemnity  bond,  and 
so  ordered,  and  further  ruled  that  the  words  "on  return  of  this  receipt" 
did  not  make  it  payable  up<Mi  a  contingency,  or  constitute  a  condition 
precedent  to  any  payment.  The  plaintiffs  were  entitled  to  a  verdict 
for  only  f 70,  the  amount  of  the  coupons,  but  not  to  interest  thereom, 
and  the  judgment  is  reduced  by  fS.Sl,  the  amount  of  interest,  and,  as 
80  reduced,  affirmed,  witli  costs.     All  concur. 
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(19  App.  DlT.  680.) 

PEOPLE  ex  rel.  BROOKLYN  CITY  R.  00.  et  al.  v.  BOARD  OP  AS- 
SESSORS OP  CITY  OP  BROOKLYN. 

(Bnpreme  Court,  Appellate  DlTlsicm,  Second  Department.   Jnly  7,  1897.) 

1.  Taxation— Railroad  Compaht— Franchisb. 

Pranchlses  of  a  railroad  company  are  not  liable  to  local  taxation. 

2.  Same— Pbhsonaltt. 

A  street-railroad  company  whose  Indebtedness  exceeds  the  value  of  la 
personal  assets  other  than  Its  franchise  Is  not  liable  to  assessment  for  per- 
aonelty. 
8.  Same— RzASSEssiiEKT. 

A  reassessment  may  be  ordered  to  determine  the  application  of  money 
shown  to  be  borrowed  by  a  railroad  company  a  few  years  prior  to  an  fis- 
sessment  for  taxation. 

Appeal  from  trial  term. 

Co^iorari  by  the  people,  on  the  relation  of  the  Brooklyn  City  Bail- 
road  Ck)mpany  and  another,  against  the  board  of  asaessore  of  die  city 
of  Brooklyn.  From  an  order  vacating  an  a^seasment  on  the  capital 
Btock  of  the  relator,  and  directing  a  reasaeasment  thereof,  the  board  of 
aaaesaors  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Bollin  A.  Breckinridge,  for  appellant  board  of  asaeaaors. 
Henry  Yonge,  for  relator. 

OULLEN,  J.  Thia  controyemy  proceeds  from  the  stmggle  that  still 
exists  by  the  boards  of  assessors  of  yarions  cities  to  continue  to  tax 
the  capital  stock  of  corporations  under  the  method  that  generally,  if 
not  uniformly,  prevailed  throughout  the  state  until  the  decisitm  Id 
the  case  of  People  ex  rel.  Union  Truat  Co.  v.  Coleman,  126  N.  Y. 
448,  27  N.  E.  818,  and  the  various  cases  in  the  court  of  appeals  fol- 
lowing that  decision.  Before  the  decision  of  the  Union  "nrust  Com- 
pany Case  it  had  been  the  rule  with  assessors,  where  the  share  of  the 
atock  of  a  corporation  sold  at  or  above  par,  to  treat  that  fact  as  con- 
elosive  evidence  that  the  capital  stock  had  not  been  impaired,  and,  in 
anesaing  the  corporation  for  personalty,  to  deduct  only  ita  real 
estate,  the  amount  of  stock  held  by  it  in  other  corporations,  and  the 
amount  of  its  stock  held  by  diaritable,  literary,  and  eleemocfynary 
institntions.  The  decision  cited  overthrew  this  rule,  and  worked 
a  revolution  in  the  method  of  assessing  corporations,  and  the  extent 
of  their  liability  to  local  taxation.  The  capitalization  of  corporations 
and  the  market  value  of  their  shares  of  stock  depend  largely  on  their 
earning  power.  In  the  Union  Trust  Oo.  Case  it  was  held  that  these 
were  not  the  subject  of  consideration  In  assessing  the  corporation,  but 
that  it  was  to  be  assessed  only  for  actual  capital  or  property  owned 
by  the  corporation.  In  People  v.  Barker,  146  N.  Y.  304,  40  N.  E.  996, 
this  doctrine  was  carried  further,  and  the  franchises  of  a  street-railway 
company  held  exempt  from  local  taxation.  In  the  case  of  People  v. 
Nefl,  16  App.  Div.  585,  44  N.  Y.  Supp.  810,  though,  of  course,  follow- 
ing the  decision  of  the  court  of  last  reaort,  and  holding  the  franchise 
of  that  company  exempt  from  aaaeasment,  we  suggested  that  there 

46  N.Y.8.— 2B 
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might  be  a  marked  distinction  between  the  franchise  to  construct  and 
operate  a  railway  on  a  street,  which  franchise  is  absolute  property, 
independent  of  the  existence  of  the  corporation,  and  other  corporate 
franchises,  such  as  those  of  trading  companies,  which  are  merely  to 
be  a  corporation,  and  to  do  business.  In  the  case  of  Railroad  Co.  v. 
Kennedy,  15  App.  Div.  588,  44  N.  Y.  Supp.  825,  we  held  that  though 
the  plaintiff  had  not  laid  a  rail,  nor  entered  upon  the  street,  its  fran- 
chise was  as  absolutely  property  as  the  land  abutting  on  the  street, 
and  that  the  former  could  be  no  more  taken  for  public  purposes,  with- 
out compensation,  than  the  latter.  This  was  the  law  laid  down  in 
the  case  of  Suburban  Bapid  Transit  Co.  v.  City  of  New  York,  128  N.  Y. 
510,  28  N.  E.  525;  and,  except  to  satisfy  the  litigants  then  before  us 
that  the  case  had  been  considered,  it  would  have  been  unnecessary  to 
have  done  more  than  to  refer  to  the  very  clear  opinion  of  the  able 
judge  who  wrote  in  the  case  cited.  But  recently  the  question  has 
again  come  before  the  court  of  appeals,  in  the  case  of  People  v.  Barker, 
152  N.  Y.  418,  46  N.  E.  875,  and  People  v.  Clapp,  152  N.  Y.  490,  46 
N.  E.  842;  and  again  the  law  has  been  declared  that  franchises  of  a 
railroad  cannot  he  assessed  for  taxation.  This,  of  course,  has  ended 
all  our  speculations  or  suggestions.  It  is  therefore  now  settled  law 
that  corporations  have  two  classes  of  property, — one  subject  to  local 
taxation,  and  the  other  wholly  exempt  from  it;  for  the  tazatioii 
under  chapter  361,  Laws  1881,  is,  by  exiM-ess  terms,  solely  for  state 
purposes.  This  being  the  law,  there  should  no  longer  be  any  attempt 
to  avoid  it,  or  to  tax  property  that  is  exempt.  If  the  law  is  just, 
every  one  should  favor  it.  If  it  be  unjust,  the  only  remedy  is  by  ap- 
plication to  the  legislature  to  alter  it,  for  it  is  unquestionably  within 
the  power  of  the  legislature  to  subject  this  character  of  property  to  the 
same  public  burdens  which  other  property  within  the  state  has  to  bear 
(Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150, 17  Sup.  Ct  532),— a 
harden  which  for  over  40  years  corpwations  have  borne  without  cavil 
or  complaint,  and  without  suggestion  that  it  was  not  imposed  on  them 
by  law. 

It  is  necessary  to  examine  the  return  of  the  relator  and  the  evidence 
of  its  president,  and  see,  first,  whether  that  evidence  affords  any  au- 
thority for  the  imposition  of  a  tax  on  the  relator  for  personalty,  and, 
second,  whether  the  evidence  is  of  such  a  nature  as  justified  the  board 
of  assessors  in  disregarding  it.  The  return  and  statement  were  to 
the  effect  that  the  capital  stock  of  the  corporation  was  f  12,000,000, 
and  was  all  paid  in;  that  the  actual  value  of  all  the  assets  of  the  cor- 
poration was  18,079,271.82;  that  the  assessed  value  of  its  real  estate, 
including  its  tracks,  was  f  5,471,570;  and  that  its  indebtedness  was 
f6,925,000.  The  sum  of  those  last  two  items,  which  the  relator  was 
entitled  to  deduct  from  the  value  of  its  assets,  is  f  12,396,570.  The 
result  is  that  the  relator's  property  stands  14,317,298.18  below  the 
point  at  which  it  would  be  liable  for  any  assessment  for  personalty. 
The  items  ci  the  assets  are  given  with,  the  greatest  detail,  and  the 
basis  of  the  valuations  of  such  items  stated  with  the  greatesrt  particu- 
larity. I  cannot  find  that  these  statements  are  in  any  wise  im- 
peached. It  is  neither  alleged  nor  shown  that  the  relator  owns  any 
other  property  than  that  returned,  or  that  the  value  of  any  particular 
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piece  of  property  is  underestimated.  Tlie  details  of  the  return  are 
criticised  but  in  one  respect,  which  I  will  allude  to  hereafter.  It  is, 
however,  sought  to  impeach  the  credibility  of  this  return,  by  showing 
the  financial  condition  of  the  company.  The  roads  of  the  company 
and  its  property  are  leased  to  the  Brooklyn  Heights  Bailroad  Com- 
pany, which  agrees  to  pay  as  net  rental,  over  the  taxes,  etc.,  10  per 
cent,  on  the  capital  stock  of  the  lessor,  and  also  the  interest  on  its 
bonds.  Foe  the  market  value  of  the  shares  of  stock,  the  president  of 
the  relator  refers  to  their  financial  reports  of  the  day.  These  show 
that  the  stock  sells  above  180  per  cent  It  is  insisted  that  the  state- 
ment that  the  company  has  only  |1,150,000  assets  in  excess  of  its 
liabilitieB  is  not  to  be  credited,  in  the  face  of  the  fact  that  the  market 
value  of  the  whole  stock  exceeds  f  21,000,000. 

In  thia  connection  is  cited  the  remark  of  Judge  Andrews  in  Peo- 
ple v.  Barker,  144  N.  Y.  94,  39  N.  E.  13: 

"But  an  unimpaired  capital  Implies  tbat  there  are  assets  over  and  above  the 
capital  sufficient  to  pay  any  outstanding  debts;  and  If  the  commissioners  had  a 
right  to  find,  as  they  did,  that  the  capital  of  the  relator  was  unimpaired,  they 
were  not  bound  to  deduct  the  debts,  since,  presumably,  they  were  offset  by  as- 
sets above  the  capital  which  otherwise  would  have  been  liable  to  taxation," 

There  is  undoubtedly  great  force  in  this  argument,  and  it  would 
be  unanswerable  were  it  not  borne  in  mind  that  there  is  a  distinc- 
tion between  the  two  kinds  of  assets.  If  all  the  assets  of  this  com- 
pany were  only  fl,150,000,  it  would  be  incredible  that  any  amount 
of  business  skill,  or  any  peculiar  use  of  those  assets,  would  make 
the  stock  of  the  company  worth  in  excess  of  f  20,000,000.  But  there 
is  another  asset  of  the  company  which  it  has  not  returned  to  the 
assessors,  and  which,  as  we  have  already  seen,  under  the  authorities, 
the  law  does  not  require  it  to  return;  that  is,  the  franchise  of  main- 
taining and  oi>erating  railroads  on  some  60  miles  of  the  streets  of 
the  city  of  Brooklyn.  This  asset  may  be  of  sufficient  value  to  waa-- 
rant  even  a  greater  market  price  for  the  stock  of  the  relator  than 
that  which  now  obtains.  It  is  also  to  be  ronembered  that  this  re- 
mark of  Judge  Andrews  was  made  at  an  early  period  in  the  evplu- 
tion  of  the  present  doctrine  of  taxation,  and  before  that  doctrine  was 
fully  developed,  and  when  the  franchises  of  corporations,  though  not 
in  name,  still  in  fact,  were  taxed, — a  rule  which  the  learned  justice 
himself  had  upheld  in  the  case  of  People  v.  Commissioners  of  Taxes, 
104  N,  Y.  240,  10  K  E.  437. 

The  appellants  criticise  the  refusal  of  the  president,  when  on  the 
stand,  to  fix  the  value  of  the  franchise,  and  insist  this  is  ground  for 
objecting  to  the  reliability  of  his  testimony.  We  see  no  fwce  in  thia 
criticism.  Franchises,  at  least  such  as  those  of  the  character  of  that 
of  this  relator,  are  not  the  subject  of  purchase  and  sale  in  the  mar- 
ket llieir  value  is  to  be  estimated  from  the  facts  shown  surround- 
ing them.  If  it  was  stated  truly  that  the  net  assets  were  |1,150,0"0, 
and  the  market  value  of  the  stock  f20,000,000  in  excess  of  those  as- 
sets, in  a  time  of  no  particular  speculation  in  the  stock,  I  should  say 
that  the  value  of  the  franchise  was  about  |20,000,000.  But  that  is 
a  subject  on  whidi  men  differ,  and  each  one  is  at  liberty  to  form 
his  own  Judgment     Having  the  facts  before  them,  the  assessors 
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were  as  competent  to  form  a  judgment  on  this  aabject  as  the  re- 
lator. There  is  a  difference  in  the  figures  of  the  president,  Mr.  Ros- 
sitter,  and  those  of  Mr.  Swim,  the  secretary,  of  about  $400,000  in 
the  aggregate  results.  It  may  be  that  the  evidence  does  not  sat- 
isfactorily explain  this  difference.  Certainly,  on  account  of  the 
extent  of  the  statements,  I  have  not  been  able  to  find  oat  from  what 
particular  items  it  proceeds,  nor  have  the  counsel  pointed  it  out  to 
us.  This  discrepancy  not  being  satisfactorily  explained,  the  relator 
should  be  charged  with  it.  But  the  discrepancy  gives  no  authority 
for  assessing  the  relator  for  over  f4,000,000  of  personalty.  Even 
with  the  charge  of  (400,000,  the  relator  is  still  far  below  the  assess- 
ment line.  We  are  of  opinion,  therefore,  that  the  special  term  prop- 
erly vacated  the  assessment. 

We  think  that  the  order  directing  a  reassessment  also  was  prop- 
erly made.  The  relator  borrowed  f6,000,000  some  few  years  ago. 
The  assessors  asked  for  the  details  of  the  expenditure  of  that  sum. 
This  the  witness  was  unable  to  give,  but  referred  the  assessors  to 
the  books  of  the  corporation,  which  he  stated  he  would  produce. 
The  books  of  the  company  were  not,  in  fact,  produced.  These  the 
assessors  were  entitled  to  examine,  to  see  how  the  capital  of  the 
corporation  and  money  borrowed  by  it  were  expended,  because  the 
details  of  such  expenditures  might  show  the  existence  of  personal 
property  not  returned  to  the  assessors.  The  president  of  the  re- 
lator is  hardly  subject  to  criticism  in  not  producing  the  books, 
because  there  seems  to  have  been  no  subsequent  application  for  them. 
The  matter  seems  to  have  been  left  inchoate  and  undetermined.  We 
therefore  think  it  wise  that  there  should  be  a  rrfiearing  before  the 
assessors,  on  which  they  may  probe  the  returns  of  the  company  to 
any  further  extent  that  they  may  desire,  and  obtain  any  further  evi- 
dence as  to  the  assets  of  the  corporation.  But  the  assessment  muRt 
be  laid  in  accordance  with  the  law,  and  the  fact  that  the  justice  or 
the  favor  of  the  statutes  of  the  state,  as  construed  by  the  courts, 
renders  this  relator  subject  to  local  taxation  on  some  $5,000,000.  and 
it  exempts  it  from  taxation  on  over  $15,000,000,  does  not  justify  an 
attempt  to  value  the  latter  class  of  property  as  part  of  the  former. 

The  order  appealed  from  should  be  affirmed,  without  costs  to  ei- 
ther party.    All  concur. 


(19  App.  Div.  B&d.) 

PB»PO!  ex  rel.  EDISON  ELECTRIC  ILLUiflNATING  CO.  OP  BROOBX.TN 
V.  BOARD  OF  ASSESSORS  OP  CITY  OP  BROOKLYN. 

(Supreme  (3ourt,  Appellate  Division,  Secwid  Department   July  7,  1887.) 

1.  Taxation— Valub  of  Patent  Rights. 

The  value  of  patent  rights  Issued  to  an  electric  light  company  by    the 
United  States  Is  not  subject  to  state  or  local  taxation. 
&  Same— F^ANCHisK. 

The  value  of  the  franchise  of  an  electric  light  corporation  to  lay  mains  in 
dty  streets,  and  to  carry  on  bnalnesa,  Is  not  subject  to  local  tazatlon. 

Appeal  from  special  term. 

Digitized  by  VjOOQ  IC 


Sop.  Gt.)  PEOPLE   V.  BOARD   OF   A88E8SOB8.  389 

Certiorari  by  the  people,  ex  rel.  Edison  Electric  Illnininating  Com- 
pany of  Brooklyn,  against  the  board  of  assessors  of  the  city  of  Brook- 
lyn. From  an  order  vacating  an  assessment  on  the  capital  stock  of 
the  relator,  defendant  appeals.     Affirmed. 

Rollin  A.  Breckinridge,  for  appellant. 
Frank  Harvey  Field,  for  respondent. 

GULLEN,  J.  With  one  exception,  the  questions  presented  on  this 
appeal  are  the  same  as  those  discussed  by  us  in  the  case  of  People  v. 
Board  of  Assessors  of  Brooklyn  (decided  at  this  term)  46  N.  Y.  Supp. 
385,  and  it  would  not  be  profitable  to  add  to  that  discussion.  The 
relator,  an  electric  light  company,  by  its  return  to  the  board  of  assess- 
ors, and  the  evidence  of  its  officers  given  before  that  board,  showed 
that  its  capital  stock  was  |3,750,000,  all  of  which  had  been  paid  in 
in  money,  except  the  sum  of  |945,000,  which  was  paid  for  patent 
rights.  It  also  showed  that  its  gross  assets  were  of  the  value  of 
|.'J,818,{)33.63.  Those  assets  consisted,  in  part,  of  the  following  items: 
I'aid  for  patent  rights,  |945.000;  capital  stock  of  other  companies,  at 
par,  |.500,000;  franchise,  |500,000.  The  total  indebtedness  of  the 
company  was  f  1,316,131.38.  The  value  of  the  plant,  consisting  of 
the  machinery  at  the  works,  the  conductors  and  mains  laid  in  the 
streets,  lamps,  motors,  etc.,  was  estimated  at  what  the  president  of  the 
company,  a  witness  before  the  board  of  assessors,  testified  it  would 
then  cost  to  replace  it.  It  appeared  that  the  item  of  |500,000,  value 
of  franchise,  was  not  carried  at  all  on  the  books  of  the  company,  but 
was  estimated  solely  for  return  to  the  assessors.  The  item  |500,000 
for  stock  of  other  incorporated  companies  represents  the  stock,  at  par, 
of  the  Citizens'  Electric  Light  Company  of  Brooklyn,  which  had  been 
ymrchased,  and  was  then  owned,  by  the  relator.  It  further  appeared 
that  the  actual  amount  paid  for  this  stock  was  |850,000.  The  relator, 
for  the  past  two  years,  had  been  paying  annual  dividends  at  the  rate 
of  6  per  cent.  It  was  not  claimed  that  the  stock  of  the  company  was 
worth  less  than  par.  Tixe  appellants  assessed  the  relator  for  per- 
sonalty in  the  sum  of  |1,0S3,974.  This  result  was  reached  by  the  fol- 
lowing calculations: 

Capital  stock  (wblcfa,  It  was  determined,  was  nnlmpalred) $3,760,000 

.\s.>i«'sseil  value  of  real  estate. . . '. $    815,000 

Moup.vH  invested  In  other  corporations 1,003,966 

Ten  per  cent,  ot  the  capital  stock 375,000 

Total   deductions    2,2S4,04<j 

Balance    91,465.054 

— Assessed  at  70  per  cent,  of  its  value,  |1,033,974.  (There  appears  to 
be  an  error  in  this  last  computation,  but  it  is  not  material  in  the 
result  at  wliich  we  arrive.) 

On  a  review  of  the  proceedings  of  the  board  of  assessors  by  cer- 
tiorari, an  order  was  made  by  the  special  term  wholly  vacating  the 
asiifssment.     From  that  order  this  appeal  is  taken. 

We  think  the  order  of  the  special  term  correct.  It  is  true  that  the 
market  value  of  the  share  stock  of  the  relator  waa  par  or  better.    This 
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may  have  justified  the  conclnsion  that,  in  a  certain  sense,  the  stock  of 
the  relator  waa  not  impaired;  but  it  did  not  justify,  in  the  face  of 
positive  evidence  to  the  contrary,  the  assumption  that  the  capital 
stock,  even  if  unimpaired,  was  represented  by  assets  or  property  which, 
under  the  law  of  this  state,  are  subject  to  local  assessment.  The 
exclusive  privilege  or  franchise,  under  letters  patent  of  the  United 
States,  acquired  by  the  relator  for  the  sum  of  $945,000,  and  carried  by 
it  at  that  value,  was  not  subject  to  state  or  local  taxation.  People 
V.  Neff,  15  App.  Div.  13,  44  N.  Y.  Supp.  46.  The  value  of  the  franchise 
of  the  relator,  as  an  electric  light  company,  to  lay  its  mains  in  the 
city  streets,  and  to  carry  on  its  business,  was,  under  the  authorities 
cited  in  the  case  of  People  v.  Board  of  Assessors  of  Brooklyn,  also 
exempt  from  local  taxation.  We  see  no  force  in  the  criticism  that 
the  stock  of  the  Citizens'  Electric  Light  Company,  owned  by  the  re- 
lator, is  carried  at  1500,000,  instead  of  its  cost,  at  |850,000.  Tbia 
property  is  exempt  from  taxation,  because  the  Citizens'  Company  is 
taxed  on  its  own  property ;  and  it  is  wholly  immaterial,  for  tiie  pur- 
poses of  assessing  the  relator,  whether  the  stock  be  stated  at  one 
value  or  another.  The  disclosure  of  assets,  made  by  the  company, 
seems  full  and  cwnplete;  and  the  testimony  of  the  president  that  the 
value  of  those  assets  is  stated  at  the  cost  of  replacing  the  individual 
articles  is  in  no  way  impeached  or  contradicted.  On  these  fact§,  the 
relator  was  not  subject  to  any  assessment  for  personalty. 
The  value  of  tbat  portion  of  Its  assets  taxable  under  the  law 

was $2,873,933  63 

From  that  Is  to  be  deducted  the  assessed  valua- 
tion of  the  real  estate  of  the  company $    815.000  00 

Moneys  invested  in  oth^  corporations 500,000  00 

Indebtedness 1,316.231  38 

Total    2.631,32138 

Below  assessment  line    $   267,387  75 

If  it  be  urged,  as  discrediting  this  result,  that  the  relator,  with  net 
assets,  including  patent  rights,  over  liabilities,  of  |2,065,662.25,  is  able 
to  pay  6  per  cent,  dividends  on  a  capital  of  $3,750,000,  and  that  capital 
sells  at  par,  the  answer  is  that  it  holds  a  franchise  to  lay  and  maintain 
in  the  city  streets  its  mains,  conductors,  etc.,  and  that,  as  to  this  asset, 
it  has  immunity  from  local  taxation. 

Hie  order  appealed  from  should  be  afiSrmed,  with  |10  costs  and 
disbursements.     All  concur. 


(18  App.  Dlv.  3»3.) 

DH  WICK  et  al.  v.  DOBSON. 

(Supreme  Cout,  Appellate  Division,  Second  Department     June  29,  1897.) 

Injdkction— Restraining  PoBLicATroN  of  Libbl. 

An  injunction  cannot  be  Issued  In  a  libel  suit  to  restrain  the  pablicatlon 
of  the  llbeL 

Appeal  from  Kings  county  court. 

Action  by  William  H.  De  Wick  and  Charles  B.  Dobson  against 
George  G.  Dobson.     From  an  order  continuing  in  force  during  the 
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pendency  of  an  action  a  preliminary  injunction  restraining  defend- 
ant from  continuing  to  publish  or  circulate  certain  articles  or  ad- 
▼ertisements  alleged  to  l^  false  and  defamatory  publications  of  and 
concerning  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  C5ULLEN,  BARTLBTT, 
HATCH,  and  BRADLEY,  JJ. 

Abraham  L.  Fromme,  for  appellant. 
Arthur  L.  Knight,  for  respondents. 

WILLARD  BARTLETT,  J.  This  is  a  libel  suit,  in  which  a  pre- 
liminary injunction  has  been  granted  to  restrain  the  further  publica- 
tion of  the  alleged  libels  during  the  pendency  of  the -action.  The 
litigation  appears  to  be  a  controversy  between  rival  instructors  in 
a  branch  of  instnmiental  music,  and  the  matter  of  which  the  plain- 
tiffs complain  was  published  as  an  advertisement  in  a  New  York 
newspaper.  The  complaint  is  in  the  ordinary  form  of  a  complaint 
in  an  action  at  law  to  recover  damages  for  the  publication  of  a 
libel,  with  the  addition  of  an  allegation  that  the  defendant  intends 
to  continue  the  publication  of  the  same  or  like  advertisements,  and, 
being  wholly  irresponsible,  will  thus  inflict  great  injury  upon  the 
plaintiffs.  In  their  prayer  for  relief  the  plaintiffs  also  ask  for  an 
injunction,  as  well  as  damages  to  the  amount  of  |5,000.  The  or- 
der appealed  from  is  not  in  accord  with  the  principles  of  American 
equity  jurisprudence,  and  is  opposed  to  the  weight  of  judicial  au- 
thority in  this  state  and  country.  The  power  of  courts  of  equity  to 
interfere  by  injunction  to  restrain  the  publication  of  a  libel  affecting 
either  person  or  property  was  most  fully  and  carefully  considered 
by  the  late  Mr.  Justice  Bradley  of  the  supreme  court  of  the  United 
States,  while  sitting  in  the  circuit  court  for  the  Eastern  district 
of  Pennsylvania,  In  the  case  of  Kidd  v.  Horry,  28  Fed.  773,  and  his 
opinion  contains  a  clear  and  comprehensive  review  of  the  whole  sub- 
ject, in  which  all  the  more  Important  decisions  are  examined,  and 
which  leaves  nothing  to  add  in  the  way  of  useful  discussion.  He 
points  out  that  the  recent  English  authorities  upholding  the  prac- 
tice of  issuing  injunctions  in  cases  of  libel  are  based  upon  peculiar 
acts  of  parliament,  including  the  judicature  act,  but  declares  that 
"neither  the  statute  law  of  this  country,  nor  any  well-considered 
judgment  of  the  courts,  has  introduced  this  new  branch  of  equity 
into  our  jurispmdencife."  We  fully  concur  in  the  conclusion  thna 
stated  by  Mr.  Justice  Bradley,  which  is  supported  by  the  New  York 
cases  of  Brandreth  v.  Lance,  8  Paige,  24,  and  Guardian  Soc.  v.  Roose- 
velt, 7  Daly,  188,  as  well  as  by  the  authorities  cited  in  his  opinion  from 
the  reports  of  other  states.  This  view  of  the  law  is  fatal  to  the 
order  of  the  special  term. 

Order  reversed,  with  flO  costs  and  disbursements,  and  injunction 
dissolved.     All  concur. 
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BLASS  T,  AGRICULTURAL  INS,  CO.  OP  WATBRTOWN. 

(Supreme  Court,  Appellate  DItIsIoo,  Fourth  Department    June  12,  1887.) 

1.  Inicbanch— Application— Preparation  bt  Agent. 

Statements  made  In  an  application  for  a  policy  of  Insurance,  made  out  by 
the  insurance  agent  after  conference  with  the  applicant,  but  without  his 
knowledge  or  authority,  and  not  signed  by  him,  are  not  binding  upon  the 
insured. 

1  Same— Estoppel— Vacant  Premises. 

An  insurance  agent  who  has  power,  by  indorsing  a  written  consent  upon 
the  policy,  to  Insure  a  bouse  which  is  unoccupied,  may,  by  Issuing  a  policy 
on  a  house  which  he  knows  to  be  unoccupied,  estop  the  Insurance  company 
to  interpose  the  fact  that  the  house  Is  unoccupied,  as  a  defense  to  the  policy. 

Action  by  George  Blass  against  the  Agricultural  Insurance  Com- 
pany of  Watertown,  N.  Y.  A  verdict  was  directed  for  plaintiff,  and 
defendant's  exceptions  were  ordered  to  be  heard  in  the  appellate 
division  in  the  first  instance.  Exceptions  overruled,  and  judgment 
ordered  for  plaintiff. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

James  W.  Hart,  for  plaintiff. 
A.  H.  Sawyer,  for  defendant. 

FOLLETT,  J.  The  plaintiff  asked  that  a  verdict  be  directed  in 
his  favor,  and  the  defendant  that  a  verdict  be  directed  in  its  favor, 
and  neither  party  requested  that  any  issue  ot  fact  be  submitted  to 
the  jury.  The  court  denied  the  defendant's  motion,  and  granted  the 
plaintiff's,  and  the  defendant  excepted.  This  action  was  begun  Au- 
gust 10,  1895,  to  recover  on  a  New  York  standard  Are  insurance 
policy,  issued  April  9,  1894,  by  which  defendant,  in  consideration  of 
|9,  insured,  for  three  years  from  the  date  of  the  policy,  the 
plaintiff's  dwelling  house  for  fSOO,  the  household  furniture  therein 
for  |75,  and  the  provisions  and  wearing  apparel  therein  for  |25, — 
total,  1900.  February  20,  1895,  the  dwelling  and  its  contents  werj 
destroyed  by  Are.  Four  defenses  are  interposed  to  this  action: 
First.  That  the  plaintiff  failed  to  comply  with  the  following  pro- 
vision of  the  policy:  "If  fire  occur,  the  insured  shall  give  immediate 
notice  of  any  loss  thereby  in  writing  to  this  company."  Second. 
That  the  plaintiff  falsely  represented,  before  the  policy  was  issued, 
that  the  dwelling  was  occupied,  and  that  the  written  application  con- 
tained this  false  representation:  "Q.  For  what  is  house  occupied? 
A.  Farming.  Q.  By  whom?  A.  Applicant."  Third.  That  the  plain- 
tiff made  the  following  false  representation  in  his  application:  **Q, 
How  much  is  real  estate  incumbered?  A.  ?200;  will  soon  be  taken 
»ff."  That  the  property  was  incumbered  for  about  |,^50,  and  that  the 
folloM'ing  provision  in  the  policy  was  violated:  "If  the  property,  real 
or  personal,  covered  by  this  policy,  be  or  become  incumbered  by  a 
mortgage,  trust  deed,  judgment,  or  otherwise,  this  entire  policy 
■hall  be  void,  unless  otherwise  provided  by  agreement  indorsed  here- 
on or  added  hereto."  Fourth.  That  the  dwelling  was  vacant  when 
the  fire  occurred,  and  had  been  for  more  than  ten  days  previously 
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thereto,  in  violation  of  the  following  provision  of  the  policy:  "This 
entire  policy,  nnless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  *  *  *  if  a  building  herein 
described,  whether  intended  for  occupancy  by  owner  or  tenant,  be 
or  become  vacant  or  unoccupied,  and  so  remain  for  ten  days." 

There  is  nothing  in  the  record  which  sustains  the  first  defense. 
The  policy  was  issued  by  Mills  H.  Douglas,  defendant's  agent,  who 
resided  at  Bed  Oeek,  N.  Y.  The  day  after  the  fire,  two  of  the 
plaintiff's  neighbors,  by  his  direction,  called  on  the  agent,  and  told 
him  that  the  house  was  burned  the  night  before,  and  he  then  agreed 
to  write  and  inform  the  defendant  of  the  fact.  This  was  testi- 
fied to  by  the  two  neighbors,  and  by  the  defendant's  agent,  who  also 
testified  that  on  the  next  day  he  wrote  a  letter  to  the  defendant, 
and  informed  it  of  the  fire.  The  plaintiff  testified  that,  within  three 
weeks  after  the  fire,  he  wrote  defendant  that  his  property  had  been 
burned,  and  requested  an  adjustment  and  payment  of  his  loss. 
April  11,  1895,  within  60  days  after  the  fire,  the  plaintiff  verified 
and  mailed  to  defendant,  in  a  registered  letter,  the  proofs  of  loss, 
which  were  retained  without  objection.  After  this,  Dewey,  the  de- 
fendant's adjuster,  and  Douglas,  its  agent,  visited  the  scene  of  the 
fire,  and  talked  with  the  plaintiff  about  it,  and  at  no  time  was  it 
pretended  by  the  defendant  or  its  agents  that  it  had  not  been  duly 
notified  of  the  fire.  The  defendant  refused  to  pay  the  loss  solely 
because  the  house  was  vacant  when  burned.  The  provision  in  the 
(lolicy  in  respect  to  the  notice  of  the  fire  is  to  enable  the  insurer  to 
examine  into  the  cause  of  the  fire,  and  the  extent  of  the  loss,  while 
the  evidence  is  fresh  and  easily  ascertained.  It  is  not  asserted  that 
the  fire  was  a  fraudQlent  one,  and  the  amount  of  the  loss  is  not,  and 
never  has  been,  questioned.  That  the  defendant  had  due  notice  of 
the  fire  was  abundantly  proved  by  uncontradicted  evidence  other 
than  by  the  testimony  of  the  plaintiff  and  of  the  defendant's  agent 
that  they  wrote  the  defendant  in  respect  to  the  matter.  Permit- 
ting the  plaintiff  and  the  defendant's  agent  to  testify  that  they  wrote 
such  letters,  which  presumptively  were  received,  and  which  the  de- 
fendant did  not  produce,  did  not  prejudice  the  defense. 

The  third  defense  will  be  next  considered.  The  application 
was  not  signed  by  the  plaintiff,  nor  by  any  one.  The  plaintiff  never 
saw  it.  It  was  written  by  the  defendant's  agent  after  he  returned 
to  his  residence,  and  he  does  not  assert  that  it  was  written  in  the 
presence  of  the  plaintiff,  or  with  his  knowledge.  It  was  the  unau- 
thorized act  of  the  defendant's  agent,  and  his  statement  in  the  ap- 
plication that  the  real  estate  was  incumbered  for  f200,  which  would 
soon  be  taken  off,  is  not  binding  on  the  plaintiff.  The  property  in- 
sured was  devised  to  the  plaintiff  by  his  father,  subject  to  a  legacy 
in  favor  of  the  plaintiff's  sister,  on  which  payments  had  been  made 
from  time  to  time.  The  plaintiff  testified  that  he  informed  Douglas 
of  the  nature  of  the  lien,  and  told  him  that  |250  or  1350  were  un- 
paid. Douglas  testified  that  he  was  informed  of  the  nature  of  the 
lien,  but  the  plaintiff  stated  it  had  been  reduced  to  f200.  .  This  ques- 
tion of  fact  was  submitted  to  the  court,  and  found  in  favor  of  the 
plaintiff.     The  third  defense  is  not  sustained. 
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The  second  defense  is  based  on  the  theory  that  the  policy  never 
took  effect,  because  it  is  alleged  that  the  plaintiff  stated  in  the 
written  application,  and  to  the  defendant's  agent,  in  the  negotiation 
preceding  the  issuing  of  the  policy,  that  the  dwelling  was  occu- 
pied. As  before  stated,  the  application  was  not  signed  by  the  plain- 
tiff, and  was  not  written  in  his  presence  or  by  his  direction,  but  was 
written  by  the  defendant's  agent  on  his  own  motion,  and  was  the 
unauthorized  act  of  the  agent.  The  plaintiff  and  the  defendant's 
agent  so  testified,  and  the  plaintiff  is  not  bound  by  the  statement 
contained  in  the  application.  The  plaintiff  and  the  defendant's 
agent  both  testified  that,  the  day  before  the  policy  was  issued,  the 
agent  went  through  the  dwelling;  that  it  was  then  not  occupied  by 
a  family,  a  few  articles  of  furniture  only  being  in  one  of  the  rooms. 
The  plaintiff  testified  that  he  told  the  agent  the  house  was  then  on- 
occupied,  but  would  be  in  a  few  days;  that  he  and  his  family  lived 
at  the  village  of  Spring  Lake  during  the  winter,  and  oocnpied  the 
farm  house  during  the  season  for  working  the  farm.  He  also  tes- 
tified that  he  had  a  policy  on  the  property  issued  by  the  defendant, 
which  expired  just  before  the  one  in  suit  was  issued,  on  which  the 
premium  for  three  years  was  75  cents  on  flOO,  and  that  the  agent 
increased  the  rate  to  fl  on  |100  for  three  years,  because  the  dwell- 
ing was  to  be  unoccupied  during  a  portion  of  the  time  covered  by  the 
policy.  The  defendant's  agent  testified  that  the  plaintiff  told  him 
the  house  was  occupied,  and  did  not  tell  him  that  it  was  to  be  vacant 
during  any  portion  of  the  time  for  which  it  was  insured,  and  that 
the  rate  for  farm  buildings  was  then  f  1  on  flOO  for  three  years  by 
reason  of  an  increase  of  rates  on  such  property.  This  issne  of 
fact  was  submitted  to  the  court,  and  found  for  the  plaintiff;  so  the 
plaintiff  made  no  false  or  incorrect  statement  to  defendant  or  to  its 
agent.. 

The  fourth  defense  is  based  on  the  ground  that  the  dwelling  was 
unoccupied  when  the  policy  was  issued,  and  remained  so  for  more 
than  10  days,  and  was  unoccupied  at  the  time  of  the  fire,  and  had 
been  for  mwe  than  three  months  previously  thereto.  It  is  conceded 
that  the  house  was  not  occupied  as  a  dwelling  when  the  policy  was  is- 
sued, and  that  it  remained  unoccupied,  except  during  portions  of  the 
farming  season,  when  it  was  partly  occupied  as  a  temporary  abiding 
place  for  the  plaintiff  and  some  members  of  his  family  while  engaged 
in  working  the  farm.  About  the  Ist  of  November,  1894,  when  the 
work  for  the  year  on  the  farm  had  been  completed,  until  February  20, 
1895  (the  date  of  the  fire),  the  house  was  not  occupied  by  a  family. 
The  plaintiff  left  some  articles  of  furniture  in  the  house,  and,  when  he 
had  occasion  to  go  to  the  farm,  he  would  enter  the  house,  and  make 
some  use  of  it,  bat  no  person  lived  in  it  after  the  1st  of  November, 
1894. 

In  addition  to  the  provision  contained  in  the  policy  in  respect  to 
unoccupancy,  and  hereinbefore  quoted,  the  policy  contains  the  follow- 
ing provision : 

"This  policy  Is  made  and  accepted  subject  to  the  foregoing  stipulations  and 
conditions,  together  with  snch  other  provislona,  agreements,  or  condltlona  aa 
may  be  Indorsed  hereon  or  added  hereto;   and  no  ofBcer,  agent,  or  otUBr  repts- 
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■entaUve  of  this  company  ghall  hare  power  to  waive  any  provlaloa  or  oondlUoii 
of  this  policy  except  such  oB,  by  the  terms  of  this  policy,  may  be  the  subject  of 
agreement  Indorsed  hereon  or  added  hereto;  and,  as  to  such  provisions  and  con- 
ditions, no  officer,  agen^  or  representative  shall  have  such  power,  or  be  deemed 
or  hdd  to  have  waived  snch  provisions  or  conditions,  unless  socn  waiver.  If 
any,  shall  be  written  upon  or  attached  hereto;  nor  shall  any  privilege  or  per- 
mission affecting  the  insurance  under  this  iwllcy  exist  or  be  claimed  by  the  in- 
sured, unless  so  written  or  attached." 

The  first  qnestioD  presented  is  whether,  under  the  terms  of  the 
policy,  defendant's  a^nt  had  power  to  bind  it  by  a  policy  on  which  an 
agreement  that  the  dwelling  might  be  vacant  for  more  than  10  days 
was  not  indorsed. '  This  question  seems  to  have  been  set  at  rest  by 
Manchester  v.  Assurance  Co.,  151  N.  Y.  88,  45  N,  E,  381,  reversing  80 
Hun,  251,  30  N.  Y.  Supp.  49.  That  was  an  action  brought  on  a  New 
York  standard  fire  insurance  policy,  which  contained  the  same 
limitations  upon  the  power  of  the  agent  as  are  contained  in  this  poliQr. 
The  agent  of  the  defendant  in  the  case,  cited  had  authority  to  indorse 
a  consent  to  a  change  of  title.  The  policy  was  issued  to  Ebenezer 
8.  Strait,  who  then  owned  the  property  insured,  who,  August  1,  1890, 
conveyed  it  to  Emily  J-  Manchester,  who  took  immediate  possession, 
and  the  policy  of  insurance  was  assigned  to  her.  She  notified  the 
agent  that  she  had  purchased  the  property,  and  requested  him  to  go 
to  the  bank  where  the  policy  was  kept,  and  indorse  a  consent  of  the 
insurer  thereon  to  the  transfer  of  title,  which  the  agent  agreed  to  doy 
but  failed  to  perform.  Afterwards  the  property  was  destroyed  by 
Are.  It  was  held  at  general  term  that  the  plaintiff  could  not  recover, 
because  a  written  consent  to  the  transfer  had  not  been  indorsed  on  the 
policy,  and  that  the  oral  promise  of  the  agent  did  not  bind  the  insurer; 
but  on  appeal  the  judgment  was  reversed,  the  court  of  appeals  holding 
that  the  conduct  of  the  agent  amounted  to  an  equitable  estoppel,  and 
that  the  defendant  was  estopped  from  claiming  a  forfeiture  of  the 
policy  because  of  the  absence  of  a  written  consent  indorsed  on  the 
policy.  It  is  difficult  to  see  any  difference  in  principle  between  the 
case  cited  and  the  one  at  bar.  In  the  present  case  the  agent  had 
power,  by  indorsing  a  written  consent  upon  the  policy,  to  insure  a 
dwelling  which  should  be  and  remain  unoccupied  for  more  than  10 
days.  If  the  agent  in  the  case  cited  had  power  by  his  conduct  to 
estop  the  defendant  without  a  written  consent,  the  agent  in  the 
present  case  must  be  deemed  to  have  had  power  to  bind  the  defendant 
by  a  policy  on  a  building  which  he  knew  was  to  be  unoccupied  b^ond 
the  time  limited  in  the  policy,  and  so  estop  the  defendant  from  inter- 
posing its  unoccupancy  as  a  defense.  The  case  last  cited  seems  to 
conflict  with  Messelback  v.  Norman,  122  N.  Y.  578,  26  N.  E.  34,  and 
O'Brien  v.  Insurance  Co.,  134  N.  Y.  28,  31  N.  E.  265,  but  it  is  the  latest 
expression  of  the  court  of  appeals,  and  must  be  followed. 

In  Bennett  ▼.  Insurance  Co.,  106  N.  Y.  243,  12  N.  E.  609,  affirming 
15  Abb.  N.  0.  234,  the  policy  provided: 

"If  the  dwelling  house  or  houses  hereby  insured  shall  cease  to  be  occupied 
bjr  the  owner  or  occupant  In  the  usual  and  ordinary  manner  in  which  dwelling 
bouses  are  occupied  as  such,  or  be  so  unoccupied  at  the  time  of  etTectlug  insur- 
ance^ and  not  so  stated  In  tbe  application,  then,  and  in  every  such  case,  or  In 
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eltber  of  said  erents,  this  policy  shall  be  null  and  void,  until  tbe  written  cou' 
sent  of  the  company  at  the  home  office  is  obtained." 

The  dwelling  waa  anoccupied  when  the  policy  was  issued,  was 
afterwards  occupied  for  some  time,  but  was  unoccupied  at  the  time 
of  the  fire.  It  was  found  as  a  fact  that  the  aj^ent  who  ieeued  the 
policy  knew  that  the  building  was  unoccupied  when  the  policy  was 
isBued,  though  that  fact  was  not  stated  in  the  application,  nor  was  the 
written  consent  of  the  insurer  obtained.  It  was  held  that  the  dwell- 
ing being  unoccupied  at  the  time  when  the  policy  was  issued,  to  the 
knowledge  of  the  defendant's  agent,  the  policy  took  effect,  and  that  it 
was  not  invalidated  by  the  fact  that  it  was  subsequently  occupied  for 
a  time,  and  then  vacated,  and  remained  continuously  unoccupied  for 
more  than  six  months  preceding  the  fire.  This  case  is  an  authority 
for  the  position  that  an  agent  may  bind  an  insurer  by  issuing  a  policy 
upon  a  building  which  he  knows  to  be  unoccupied,  without  stating  in 
the  application  or  indorsing  on  the  policy  the  fact  that  the  building 
is  unoccupied. 

The  learned  counsel  for  the  defendant  refers  to  several  cases  in  other 
states  arising  under  policies  like  the  New  York  standard  policy,  which 
he  insists  are  authorities  for  the  contention  that  this  policy  is  not 
binding  on  the  defendant  by  reason  of  the  unoccupanoy  of  the  dwell- 
ing. Banspach  v.  Insurance  C!o.  (Mich.)  67  Ni  W.  967;  England  v. 
Insurance  Co.,  81  Wis.  583,  51  N.  W.  954;  Insurance  Co.  v.  Tilley, 
88  Va.  1024,  14  S.  E.  851;  and  Insurance  Co.  v.  Ohadwick  (Tex.  Civ. 
App.)  33  S.  W.  26, — were  actions  on  policies  similar  to  the  New  York 
standard  policy.  In  the  first  case  the  house  was  occupied  when  in- 
sured, and  afterwards  was  unoccupied  for  three  months  previously  to 
the  fire,  without  the  knowledge  or  consent  of  the  insurer  or  of  its 
agent,  and  it  was  held  that  the  plaintiff  could  not  recover.  In  the 
second  case  the  barn  was  unoccupied  when  the  policy  was  issued 
(June  14,  1890),  and  continued  to  be  until  August  22,  1890,  when 
burned.  It  was  not  shown  that  the  defendant  or  its  agent  knew  the 
bam  was  unoccupied  when  the  policy  was  issued,  and  it  was  held  that 
the  insurer  was  not  liable.  In  the  third  case  cited,  the  policy  con- 
tained a  clause  in  respect  to  occupancy  like  the  one  in  the  case  at  bar, 
except  the  time  was  20  days  instead  of  10  days.  The  building  waB 
unoccupied  when  the  policy  was  issued.  Subsequently  it  was  occa- 
pied,  but  at  the  time  of  the  fire  it  was  unoccupied,  and  had  been  for 
more  than  20  days.  It  was  not  shown  that  the  insurer  or  its  ag«it 
knew  that  it  was  ot  was  to  become  unoccupied,  and  it  was  held  that 
the  plaintiff  could  not  recover.  In  the  fourth  case  cited,  the  build- 
ing was  unoccupied  April  7,  1893,  when  the  policy  was  issued,  which 
the  agent  knew.  From  April  27,  1893,  to  October  1,  1893,  the  build- 
ing was  occupied,  and  from  the  latter  date  until  December  15,  1893, 
when  burned,  it  was  unoccupied.  The  occupation  clause  in  that 
policy  is  like  the  one  in  the  case  at  bar,  and  it  was  held  that  the  plain- 
tiff could  not  recover.  In  that  case  it  was  not  shown  that  the  insurer 
or  its  agent  knew  that  the  building  was,  as  in  the  case  at  bar,  to  be 
occupied  and  unoccupied  from  time  to  time,  as  suited  the  convenience 
ot  the  insured.  None  of  the  four  cases  referred  to  support  the  conten- 
tion of  the  defendant 
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Under  the  cases  in  this  state,  it  most  be  held  that  the  plaintiff  is 
entitled  to  recover,  and  the  defendant's  exceptions  should  be  ovoruled, 
and  a  judgment  ordered  for  the  plaintiff  on  the  verdict,  with  costs. 

ADAMS,  GBEEN,  and  WAKD,  JJ.,  concnr. 

HARDIN,  P.  J.  Upon  the  authority  of  the  cases  cited  in  the 
forgoing  opinion,  as  well  as  upon  the  doctrine  enunciated  in  Bmal- 
done  V.  Insurance  Co.,  15  App.  Div.  232,  44  N.  Y.  Supp.  201, 1  yield  my 
assent,  and  concur  in  the  opinion. 


(18  App.  DlT.  393.) 

TREPAGNIER  &  BROa,  Limited,  r.  ROSES  et  al. 

(Sapreme  Court,  Appellate  Division,  Second  Department.    Jmie  29,  1897.) 

Attachment — Lubvy  of  Wbit — Instrument  fob  Payment  of  Money. 

An  instrument  for  the  payment  of  money,  within  the  meaning  of  snbdl- 
Tlsion  2,  {  649,  Code  Clr.  Proc.,  relating  to  the  levy  of  a  warrant  of  attach- 
ment, mnst  be  an  Instrument  which  acknowledges  an  absolute  obligation  to 
pay,  not  conditional  or  contingent,  as  an  existing  debt,  and  such  that  In 
an  action  upon  It  the  plaintiff,  in  order  to  entide  himself  to  a  recovery, 
would  be  required  only  to  <^er  the  instrument  In  evidence;  and  a  policy  of 
fire  Insurance  under  which  a  loss  has  occurred  is  not  such  an  instrument. 

Appeal  from  special  term. 

Action  by  Trepagnier  &  Bros.,  Limited,  against  Arthur  Rose  and 
others.  Fr<xu  an  order  denying  a  motion  by  defendants  to  vacate  and 
set  aside  an  alleged  levy  under  an  attachment,  defendants  appeaL 
AiBrmed. 

Argued  before  OULLEN,  BABTLETT,  HATOH,  and  BRADLEY, 
JJ. 

Marshall  B.  Clarke,  tat  appellants, 
(nieodwe  F.  C.  Demarest,  toe  respondent. 

tJULLEN,  J.  The  only  question  presented  by  this  appeal  is 
whether  a  flre  insurance  policy  under  which  a  loss  has  occurred  is  an 
instrument  Iw  the  payment  of  money  within  the  meaning  of  sub- 
division 2  of  section  649  of  the  C!ode  of  Civil  Procedure.  If  it  is,  the 
sheriff  has  made  no  valid  levy  under  his  attadiment,  for  he  has  failed 
to  obtain  possession  of  the  written  policy.  In  our  opinion,  a  policy  of 
insurance  is  not  an  instrument  for  the  payment  of  money,  und»  the 
section  cited.  It  is  not  necessary  for  us  in  this  case  to  go  to  the  ex- 
toit  of  hdding  that  instruments  for  the  payment  of  money,  mentioned 
by  the  Code,  include  only  negotiable  instruments.  We  do  not  decide 
that  proposition.  But  we  are  clear  that  to  be  an  instrument  for  the 
payment  of  money  it  must  be  an  instrument  which  acknowledges  an 
absolute  obligation  to  pay,  not  conditional  or  contingent;  one,  the 
execution  of  which  being  admitted,  it  would  be  incumbeoit  on  the 
plaintiff,  in  an  action  to  enforce  it,  only  to  offer  the  instrument  in 
evidence  to  entitle  him  to  a  recovery, — ^in  other  words,  an  instrument 
that  admits  an  existing  debt  We  think  that  this  is  the  correct  line 
which  divides  sndi  instraments  from  other  written  contracts  which 
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contain  obligations  on  the  part  of  one  party  or  the  other  to  pay  money, 
Buch  as  agreements  of  sale,  hiring,  leases,-  building  contracts,  etc. 
The  exact  terms  of  the  insurance  policies  are  not  given  in  the  record 
before  us.  We  may  assume,  in  the  absence  of  any  express  statement 
to  the  contrary,  that  they  are  of  the  character  generally  issued  by  com- 
panies doing  insurance  business.  If  so,  the  destruction  of  or  injury  to 
the  property  insured,  of  itself  alone,  did  not  create  a  liability  <m  the 
part  of  the  cwnpany.  It  would  be  necessary  to  subnut  proofs  of  loss, 
and  the  company's  obligation  to  pay  is  conditioned  on  the  presenta- 
tion of  proper  proofs.  It  is  therefore  jdain  that  a  policy  of  insurance 
does  not  fall  within  the  definition  we  have  given  to  the  terms  em- 
ployed by  the  Code  of  Procedure.  The  counsel  for  the  appellant  cites 
certain  decisions  which  he  contends  are  opposed  to  the  views  we  h^e 
expre8&  Some  expressions  of  the  opinions  in  those  eases  do  conflict 
with  our  view,  but  an  examination  of  the  cases  will  show  that  the 
point  was  not  necessarily  involved.  In  Hankinson  v.  Page,  19  Abb. 
N.  O.  274,  Judge  Wallace  held  that  an  ordinary  policy  of  insurance 
after  loss  was  an  instrument  for  the  payment  of  money  which  the 
sheriff  was  required  to  take  into  his  actual  custody  to  constitute  a 
valid  levy  under  an  attachment  But  aa  he  also  held  that  a  certifi- 
cate of  membership  in  a  mutual  benefit  company  was  not  such  an  in- 
strument, he  reversed  the  decision  of  the  referee,  and  granted  a  new 
trial.  In  the  case  of  Kratzenstein  v.  Lehman  (App.  Div.,  First  Dept., 
not  yet  officially  reported)  44  N.  Y.  Supp.  369,  the  defendant  held  a 
life  insurance  policy,  payable  on  his  death,  or  at  a  specific  time,  if  he 
then  survived,  which  had  not  yet  matured.  The  sheriff  did  not  obtain 
possession  of  the  policy,  but  the  levy  was  made  by  serving  the  war- 
rant of  attachment  and  notice  upon  the  life  insurance  company.  The 
appellate  division  held  the  levy  valid.  In  the  prevailing  opinion  it  is 
said: 

"Whenever  It  shall  appear  that  the  primary  object  of  any  Instrument  waa  to 
assure  to  any  person  the  payment  of  a  certain  sum  of  money  upon  a  consid- 
eration that  Is  no  longer  executory  as  to  him,  and  where  the  only  thing  to  be 
done  to  complete  the  contract  is  to  pay  the  money  for  which  the  paper  was 
primarily  made,  that  we  think  may  be  said  to  be  an  Instrument  for  the  payment 
of  money,  under  the  provisions  of  this  subdivision." 

The  learned  court  upheld  the  levy  on  the  ground  that  premiums 
were  still  to  be  paid  by  the  insured,  and  therefore  the  instrument  had 
not  yet  become  one  for  the  payment  of  money.  But^  as  the  court  up- 
held the  levy,  the  remarks  quoted  from  the  opinion  woe  not  necessary 
to  the  decision  of  the  case.  There  was  a  dissent  in  the  case,  but  that 
dissent  did  not  proceed  on  any  ground  bearing  on  the  question  hetore 
us.  On  the  other  hand,  as  supporting  a  contrary  view,  is  to  be  found 
the  intimation  of  Justice  Van  Brunt  in  Von  Hesse  v.  Mackaye,  55 
Hun,  365,  8  N.  Y.  Snpp.  894,  that  subdivision  2  of  section  649  was 
meant  to  include  only  cases  of  negotiaWe  instruments.  There  is  very 
much  to  be  said  in  favor  of  this  view.  It  is  difficult  to  understand 
the  policy  or  reason  of  a  provision  which  would  enable  a  debtor  to 
put  beyond  the  reach  of  his  creditw  a  claim  evidenced  by  a  nonnego- 
tiable  instrument  by  secreting  that  instrument.  In  the  case  of  nego- 
tiable instruments  the  reason  is  plain.     If  the  debtor  on  such  an 
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instrument  could  be  compelled  to  pay  the  debt  on  the  attachment, 
without  the  production  of  the  instrument,  he  would  be  liable  to  have 
to  pay  it  over  a^iaio.  There  is  a  long  line  of  authorities  wliich,  though 
not  on  the  exact  point  bef(»e  us,  tend  to  support  our  view.  By  diap- 
ter  325  of  the  Laws  of  lffi5  it  was  enacted  that  where  any  incorporated 
company  should  be  sued  "upon  any  contract,  note,  or  other  evidence 
of  debt,"  judgm^it  should  be  entered  against  it,  unless  it  was  made 
to  appear  to  a  judge  or  the  court  that  it  had  a  substantial  defense. 
Under  this  statute  it  waa  held  that  a  policy  of  insurance  by  an  incorpo- 
rated insurance  company  was  not  a  contract,  note,  or  other  evidence 
<rf  debt,  within  the  meaning  of  the  statute.  Anon.,  6  Cow.  41;  Tyler 
T.  Insurance  Co.,  2  "Wend.  281.  The  Bevised  Statutes  continued  this 
provision,  with  some  change  of  phraseology,  and  it  is  now  found  in  sec- 
tion 1778  of  the  Code  of  Civil  Procedure.  The  language  of  this  section 
is,  "for  the  non-payment  of  a  promissory  note,  or  other  evidence  of 
debt,  for  the  absolute  payment  of  money,  upon  demand,  or  at  a  par- 
ticular time."  In  New  York  Life  Ins.  Co.  v.  Universal  Life  Ins.  Co., 
88  N.  Y.  424,  it  was  held,  overruling  Studwell  v.  Insurance  Co.,  19 
Hun,  127,  that  a  life  insurance  policy  which  had  matured  and  become 
due  was  not  an  evidence  of  debt  for  the  absolute  payment  of  money, 
within  the  meaning  of  the  Code.     Judge  Finch  there  said: 

'3at  there  1>  a  dlatlnctlon  between  an  instmment  which  recognizes  on  Its 
tace  the  existence  of  a  debt  which  it  promises  to  pay  absolntely,  and  at  a  par- 
tknlar  time,  and  one  which  acknowledges  no  existing  debt,  but  agrees  that  In 
certain  contingencies,  and  upon  the  fulfillment  of  certain  conditions,  one  shall 
arise  in  the  fatnie.  The  difference  Is  between  a  debt  admitted  and  payable 
absolntely  and  one  which  may  grow  out  of  the  happening  of  a  contingency  and 
the  due  performance  of  conditions.  It  is  true  that  the  llablUty  upon  a  fire 
insurance  policy  depends  upon  a  contingency  that  may  never  happen,  since  no 
loss  may  occur,  while  tn  a  life  policy  the  death  of  the  insured  Is  certain  to  occur 
at  some  time;  and  It  is  also  tme  that  In  the  latter  case  the  amount  payable 
is  fixed  and  definite,  wliUe  In  the  former  the  damages  depend  upon  the  actual 
loss.  And  yet  the  instrument  Is  not  one  which,  on  Its  face,  and  In  and  by  itself, 
ii  an  evidence  of  debt  absolutely  payable,  and  Its  original  and  Inherent  character 
Is  not  changed  by  the  after-occurrence  of  a  contingency  or  performance  of  con- 
ditions. By  its  own  terms  It  Is  payable,  not  absolutely,  but  conditionally.  It 
admits  no  exlsthig  debt,  but  agrees  that  one  may  arise  if  certain  specified  con- 
ditions are  performed." 

All  this,  in  our  opinion,  equally  applies  to  the  case  before  us,  and 
the  true  test  whether  a  contract  is  an  instrument  for  the  payment  of 
money  is  whether  it  acknowledges  an  existing  debt  or  not. 

The  order  appealed  from  should  be  affirmed,  with  (10  costs  and  dis- 
bnrsementa     All  concur. 


(18  App.  Div.  8S7.) 

BAII.BT  V.  JOURDAN. 

(Supreme  Court,  Appellate  Division,  Second  Dei>artment    June  29,  1807.) 

L  Keolioencb  of  Drivsr  of  Vbhiclb — Impctatioi*  to  Occdpant. 

Two  policemen  were  sent  out  with  a  police  ambulance  to  bring  in  a  pris- 
oner, one  of  them  being  detailed  by  their  superior  officer  to  drive,  and  the 
other  to  remain  Inside  the  ambulance.  While  crossing  a  railroad  track,  the 
ambulance  was  struck  by  an  engine,  and  the  policeman  Inside  was  killed. 
Beld,  that  the  negligence  of  the  driver.  If  any,  he  having  the  exclusive  man- 
agement of  the  vehicle,  was  not  imputable  to  the  deceased. 
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8.  Railroads — Crossino  Acx;ident — Nboligknce. 

Since  the  repeal  of  the  statute  requiring  the  ringlDg  of  a  bell  or  giving 
some  other  signal  by  a  locomotlTe  crossing  a  highway,  the  question,  in  a 
case  where  negligence  of  a  railroad  company  at  such  a  crossing  is  charged, 
Is  whether  the  engineer  exvclsed  adequate  precaution  under  the  drcum- 
Btances;  and  it  is  proper  to  submit  to  the  jury  the  question  whether,  if  tlie 
speed  was  not  excessive,  If  the  lights  were  lit,  the  bell  rung,  the  whistle 
sounded,  there  was  any  other  precaution  which  could  reasonably  liave  been 
expected,  and  to  instruct  them  that,  if  there  was  not,  the  railroad  cominny 
was  not  chargeable  with  negligence. 

Appeal  from  trial  term. 

Action  by  Margaret  Bailey,  administratrix  of  Daniel  Bailey,  de- 
ceased, against  James  Joardan,  receiver  of  the  Kings  Ckranty  Elevated 
Railroad  Company.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant  f^peals. 
Affirmed. 

Argued  before  CULLEN,  BABTLETT,  HATCJH,  and  BRADLEY, 
JJ. 

Hugo  Hirsh,  for  appellant. 
B.  O.  Catlin,  for  respondent 

GOODRICH,  P.  J.  Daniel  Bailey,  the  deceased,  was  a  policeman 
in  the  service  of  the  city  of  Brooklyn.  At  about  half  past  11  on  the 
evening  <rf  September  5, 1896,  which  was  dark,  windy,  and  rainy,  the 
deceased  and  one  Morgan,  another  policeman,  were  sent  by  the  police 
sergeant  from  Sheepshead  Bay  to  the  Twenty-Fourth  precinct  station 
house,  at  the  west  end  of  Coney  Island,  with  the  police  ambulance,  for 
the  purpose  of  bringing  to  the  station  house  a  drunken  female  pris- 
oner. Morgan  was  detailed  by  the  sergeant  to  drive,  and  was  sitting 
on  the  front  seat,  driving,  while  Bailey  was  inside  of  the  wagon.  The 
side  curtains  were  down  and  closed.  The  seats  inside  consisted  of 
two  benches  running  along  the  side  of  the  wagon,  and  on  one  of 
which  Bailey  was  sitting.  Morgan  testified  that  he  was  driving  down 
Emmons  avenue,  a  public  street  or  highway,  and  had  reached  the  Man- 
hattan Beach  Railroad  track,  where  he  stopped,  looked,  and  heard  a 
train  coming,  and  waited  to  let  it  pass,  after  which  he  crossed  that 
track,  and  proceeded  until  he  reached  the  Brighton  Beach  track, 
which  was  about  30  feet  distant  and  parallel  with  the  former  road. 
Here  he  stopped  again,  leaned  forward,  and  looked  both  ways.  At 
this  time  he  saw  a  green  light  which  appeared  to  him  to  be  stationary. 
He  also  listened  to  hear  a  bell  or  other  signal,  heard  none,  and  started 
to  cross  the  track.  This  green  light  was  on  a  dummy  engine,  which 
was  backing  down  towards  Emmons  avenue,  coming  at  a  speed  of 
some  12  miles  an  hour,  and  struck  the  wagon.  Bailey  was  killed  by 
the  collision. 

The  defendant  moved  for  a  nonsuit  at  the  close  of  the  plaintifTs 
case,  and  again  at  the  close  of  the  testimony,  contending  that  the 
deceased  was  negligent  in  failing  to  watch  and  wait  for  a  coming 
train;  that  Morgan,  the  driver,  was  also  negligent;  and  that  his  negli- 
gence must  be  imputed  to  the  deceased ;  and  also  on  the  ground  that 
no  negligence  on  the  part  of  the  defendant  had  been  shown.     The 
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testimony  does  not  disclose  any  negligence  on  the  part  of  tbe  deceased 
personally.  It  was  the  duty  of  Morgan,  and  not  of  Bailey,  to  look  out 
for  c<Muing  trains.  Morgan  had  exclnsiTe  charge  of  the  wagon,  and 
it  makes  no  difference  that  Bailey  and  Morgan  were  sent  out  by  the 
sergeant  in  the  common  employment  of  bringing  back  a  prisoner. 
Bailey  had  nothing  to  do  with  the  management  of  the  wagon.  This 
was  a  separate  and  independent  duty  to  which  Morgan  was  assigned, 
with  which  Bailey  had  no  connection,  and  over  which  he  had  no  con- 
trol. 

The  appellant  cited  various  cases,  among  them  Beck  v.  Perry  CJo., 
6  Bob.  ^.  Y.)  87,  where  the  decearod  was  held  chargeable  with  the 
neglect  of  his  comrades,  as  well  as  his  own.  The  plaintiffs  in  that 
case  were  evidently  boys  who  had  gone  out  together  in  a  rowboat  for 
amusement.  They  were  engaged  in  a  joint  expedition,  and  no  one  ot 
them  had  absolute  individual  control  of  the  management  of  the  boat. 
In  the  case  of  Donnelly  v.  Bailroad  Co.,  109  N.  Y.  16,  15  N.  E.  733, 
the  negligence  of  a  comrade  ^was  imputed  to  the  jdaintiff,  on  the 
groimd  that  they  were  engage'd  in  a  common  employment,  and  the 
opinion  shows  that  they  were  both  engaged  in  the  management  and 
directing  the  control  of  the  wagon.  It  was  assumed  in  the  opinion 
that  they  were  thereby  comrades  engaged  in  a  conmum  employment. 
In  the  case  of  Harris  v.  Uebelhoer,  75  N.  Y.  169, 177,  the  deceased  was 
in  a  skiff  propelled  by  her  husband,  and  was  run  down  by  a  tug.  The 
husband  was  blind,  and  the  deceased  was  giving  directions  as  to  the 
management  of  the  boat,  while  the  husband  wiis  sculling,  and  both 
were  participating  in  the  management  of  the  boat. 

I  find  no  cases  which  would  justify  the  appellant's  claim  that  Bailey, 
tbe  deceased,  and  Morgan,  the  driver,  were  jointly  in  control  of.  the 
wagon,  under  the  drcumstances  disclosed  by  the  evidence.  Bailey 
had  nothing  to  do  with  the  management  of  the  wagon,  and  had  no  con- 
trol over  or  responsibility  for  the  method  of  driving;  and  hence  the 
negligence  of  the  driver,  if  any,  cannot  be  imputed  to  him.  In  the 
opinions  in  the  case  of  McCormack  v.  Railroad  Co.,  16  App.  Div.  25, 
44  N.  Y.  Supp.  684,  and  in  the  decision  on  the  motion  for  reargnment 
(not  yet  officially  reported)  46  N.  Y.  Supp.  230,  this  court  held  a 
similar  doctrine. 

The  negligence  of  the  defendant  was  a  proper  question  to  be  submit- 
ted to  the  jury.  Formerly,  there  was  a  statute  requiring  the  ringing 
of  the  bell  or  the  giving  of  some  other  signal  by  an  engine  crossing  a 
highway.  This  statute  had  been  repealed  at  the  time  of  this  accident, 
so  that  the  proper  question  for  the  jury  was  not  whether  the  engineer 
was  complying  with  the  statute,  but  whether  he  exercised  adequate 
precaution  under  the  circumstances;  and  this  was  properly  submitted 
nnder  the  following  language: 

"Now,  were  these  adequate  precautions,  conslderlnf;  the  clrcumstanoes,  that 
Bhodld  have  been  adopted  by  those  men  In  running  there?  If  they  were,  if  the 
rate  of  speed  wu  not  excessive,  if  the  lights  were  lit,  If  the  bell  was  rang.  If 
tbe  whistle  was  sounded,  was  there  anything  more  that;  those  people  could  have 
done  under  the  drcamstaiKes?  Was  there  any  other  precaution  that  ooidd 
reasonably  have  been  expected  from  them?  If  there  was  not,  then,  gentlemen, 
the  company  which  employed  these  men  is  not  responsible.  If  there  was  an 
omission,  and  It  is  proved  to  yon  satisfactorily  by  a  preponderance  of  evtdenee, 
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and,  as  a  result  of  that  omlaslon,  this  accident  occurred,  and  t^ils  death  resulted, 
why,  then,  this  plalntJr  la  entitled  to  recover." 

This  waB  in  strict  accordance  with  the  opinion  of  the  court  of  ap- 
peals in  Lewis  v.  Railroad  Co.,  123  N.  Y,  496,  26  N.  E.  357,  and  in 
Vandewater  v.  Bailroad  Co.,  135  N,  Y.  583,  32  N.  E.  636,  in  which  the 
fcHmer  law  as  to  ringing  a  bell  or  giving  other  signal,  and  its  repeal, 
were  discussed,  and  the  effect  of  the  repeal  exiweaaed  in  substantially 
the  language  which  has  been  already  stated. 

The  motion  to  nonsuit  was  properly  denied.  The  question  of  tha 
defendant's  negligence  was  properly  submitted  to  the  jury,  whose 
verdict  we  are  unwilling  to  disturb,  and  the  ju^;ment  must  be  af- 
firmed.    All  concur. 


(18  Api).  Div.  MH.) 

PKOPLB  V.  HBNDRICKSON. 

(Supreme  Court,  Appellate  Dlvlaion,  Second  Department    June  25,  1897.) 

1.  Larceny— Taking— Intent.  • 

In  order  to  justify  a  conviction  for  the  offense  of  larceny,  the  taking  must 
amount  to  a  trespass,  accompanied  by  a  felonious  Intent,  conceived  at  the 
time  of  taking  or  after. 
8.  Same— Corpus  o»  Crime— Proop. 

Though  it  is  proper  to  establish  the  corpus  of  the  crime  of  larceny  by  cir- 
cumstances from  which  a  legitimate  inference  of  a  felonious  taking  may  be 
drawn,  the  establishment  of  the  fact  that  a  crime  has  been  committed,  and 
of  the  criminal  agency  by  which  it  was  committed,  cannot  both  be  made  to 
rest  uimn  inferences  to  be  derived  from  such  drcumstances. 
9l  Same-Intent— Instructions. 

A  charge  to  the  juiy,  on  a  trial  for  larceny  of  a  pocketlxxA,  that  if  the 
defendant  found  such  pocketlxmk,  as  soon  as  the  owner  came,  and  gave  a 
truthful  description  of  it,  whether  it  satisfied  the  defendant  at  not,  and  be 
refused  to  give  It  up,  his  possession  of  It  became  larceny,  la  erroneous,  as 
U  Ignores  the  necessity  of  a  felonious  Intent;  and  a  general  instruction  that 
there  could  be  no  larceny  without  a  felonioua  hitent  does  not  core  the  error. 

Appeal  from  Queens  county  court. 

John  W.  Hendrickson  was  convicted  of  grand  larceny  In  the  second 
degree,  and  from  the  judgment  of  conviction,  and  from  an  order  deny- 
ing a  new  trial,  he  appeals.     Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLBN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Bougier  Thome,  for  appellant 
William  J.  Youngs,  for  the  People. 

HATCH,  J.  The  evidence  in  this  case  we  think  Insufficient  to 
support  the  judgment  of  conviction.  In  order  to  justify  a  conviction 
for  the  offense  of  larceny,  the  taking  must  amount  to  a  trespass,  ac- 
companied by  a  felonious  intent,  conceived  at  the  time  of  taking  or 
after.  In  the  present  case  there  is  no  direct  proof  that  there  was  finj 
felonious  appropriation  of  the  property  by  the  defendant,  or  by  any 
other  person.  The  full  extent  to  which  the  proof  goes  is  that  the 
loser  of  the  pocketbook  laid  it  upon  the  seat  in  the  car  occupied  by  her, 
and  aft»  riding  a  considerable  distance,  and  arriving  at  her  destina- 
tion, she  found  the  book  gone.     It  is  not  shown  that  any  one  took  it, 
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nor  has  it  been  shown  to  be  in  the  possession  of  anj  other  person.  It. 
disappeared.  Beyond  that  fact  no  one  is  shown  to  have  connection, 
with  it,  aside  from  the  loser.  If  the  proof  stopped  here,  there  would . 
be  nothing  upon  which  a  criminal  charge  could  be  based  against  any 
person.  It  is  proper,  however,  to  establish  the  corpus  of  the  crime, 
by  showing  circumstances  from  which  a  legitimate  inference  of  a 
felonious  taking  may  be  inferred.  13iis  may  be  accomplished  by 
showing  subsequent  possession  of  the  property,  or  such  a  relation  to 
its  disappearance  as  raises  the  presumption  that  the  person  charged 
appropriated  it.  People  t.  McCallam,  103  N.  Y.  587,  9  N.  E.  502. 
That  is  whafthe  people  attempted  to  do  in  this  case.  In  substance, 
they  proved  that  the  defendant  was  for  a  time  the  occupant  of  a  seat 
in  the  rear  of  the  one  occupied  by  the  lady  who  lost  the  book,  and  was 
therefore  in  a  situation  where  he  might  have  taken  it;  that  upon  the 
train  he  claimed  to  have  found  a  pocketbook,  which  he  thereafter 
refused  to  deliver  up  or  exhibit,  lliis,  with  proof  of  contradictory 
statements  respecting  the  contents  of  the  pocketbook  found  by  him, 
and  of  inferences  arising  from  his  version  of  the  transaction  connected 
with  the  book,  constituted  the  proof  upon  this  branch  of  the  case. 
But  this  was  insufincient  to  establish  the  body  of  the  crime.  It  ap- 
peared that  there  were  other  people  in  the  car  where  the  pocketbook 
was  lost,  and  that  some  of  them  had  equal  facilities  for  appropriating 
it  that  the  defendant  had.  Bo  that,  in  this  regard,  the  proof  does  not 
exclude  the  existence  of  other  agencies  for  the  removal  of  the  property 
than  the  defendant.  The  further  proof  did  not  establish  possession  in 
the  defendant  of  the  pocketbook  or  its  contents.  In  no  view,  there- 
fore, was  the  larceny  of  the  pocketbook  established.  It  is  true  that 
the  corpus  delicti  may  be  made  up  in  one  of  its  elements  by  circum- 
stantial evidence.  But  where  the  circumstances  relied  upon  are  made 
to  do  duty  both  for  the  establishment  of  the  fact  that  a  crime  has 
been  committed,  and  also  the  establishment  of  the  criminal  agency 
by  which  it  was  committed,  and  both  rest  upon  inference  to  be  derived 
from  such  circumstances,  it  must  faiL  If  it  were  otherwise,  we 
ahoald  now  be  compelled  to  infer  that  the  pocketbook  was  in  fact 
stolen,  and,  having  drawn  this  inference  to  stand  as  a  postulate,  in- 
dulge in  the  presumption  that  defendant  was  the  criminal  agent 
This  the  law  does  not  permit     1  Greenl.  Ev.  §  13,  and  note. 

There  was  also  another  error  committed  which  calls  for  a  reversal. 
In  submitting  the  case  to  the  jury,  the  court  charged: 

"If  he  [the  defendant]  found  the  pocketbook  away  from  the  owner,  as  soon 
as  the  owner  came,  and  described  the  pocketbook,  and  gare  a  truthful  descrip- 
tion of  It,  whether  It  satisfied  him  or  not,— if  she  gave  a  truthful  description  of 
the  pocketbook  that  she  had  lost,  and  he  refused  to  give  It  to  her,— at  that 
moment  his  prevlooaly  rlghtfnl  possession  became  larceny." 

In  this  charge  the  crime  of  larceny  is  made  to  depend  upon  the 
tmthfulness  of  the  description  of  the  property  lost  by  the  loser,  and 
the  refusal  of  the  possessor  to  deliver  it  up.  It  excludes  the  neces- 
sary concomitant  of  a  felonious  intent  to  appropriate  the  property  to 
the  possessor's  use,  without  which  the  larceny  could  not  be  commit- 
ted. The  use  of  this  language  by  the  learned  court  was  doubtless  a 
mere  inadvertence,  as  he  subsequently  charged  that  there  could  be 
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no  larceny  without  a  felonious  intent.  This  portion  of  the  quoted 
charge  was  excepted  to,  and  was  in  no  wise  corrected,  modified,  or 
explained.  We  think  that,  a«  it  was  delivered  in  the  body  of  the 
charge,  its  certain  tendency  was  to  lead  the  mind  of  the  jury  to  the 
conclusion  that  they  were  authorized  to  find  the  defendant  guilty 
if  they  found  that  the  loser  described  her  pocketbook,  and  the  defend- 
ant refused  to  surrender  it.  The  subsequent  charge  that  there  must 
have  been  the  felonious  intent  was  disconnected  frmn  the  context 
of  the  charge,  and  amounted  to  no  more  than  a  correct  statement  of 
an  abstract  proposition  of  law,  and  did  not  cure  that  pwtion  ct  the 
charge  to  which  an  exception  was  taken. 

The  judgment  should  be  reversed,  and  a  new  trial  granted.     All 
concur. 


as  App.  Dlv.  579.) 

LAMB  ▼.  NEW  YORK  CENT.  &  H.  R.  R.  00. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    June  12,  1897.) 

1.  AociDBKT  AT  Railroad  Crosbino — Contxibutort  Kegmgencb. 

Decedent,  In  the  nighttime,  was  delayed  at  a  crossing  by  a  freight  train, 
during  which  time  no  flagman  nor  gateman  was  seen.  When  the  freight 
train  moved  east,  defendant  crossed  the  track,  and  went  onto  another  track, 
and  was  killed  by  an  express  train  coming  from  the  west,  the  view  of  whlcb 
was  in  no  way  obstructed  after  the  freight  train  had  moved  from  the  cross- 
ing.   Held,  that  he  was  guilty  of  contributory  negligence. 

2,  Same— Failure  to  Emplov  Watchman. 

Where  the  evidence  disclosed  '.hat  decedent  was  IcIUed  at  a  railroad  cross- 
ing, about  midnight,  and  that  ho  iiad  ample  means  of  knowing  tl;at  no  watch- 
man was  there.  It  Is  error  to  allow  the  Jury  to  consider  the  omission  of  the 
railroad  company  to  maintain  the  gates  with  a  watchman  at  the  crossing  at 
night 

Appeal  from  trial  term. 

Action  by  Anthony  Lamb,  as  administrator  of  William  C.  Easley, 
against  the  New  York  Central  &  Hudson  Biver  Railroad  Ck>mpany. 
f^m  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Frank  Hiscock,  for  appellant. 

John  W.  Hogan,  for  respondent 

POLIiETT,  J.  This  action  was  begun  January  25, 1895,  to  recover 
damages  under  section  1902  of  the  Code  of  Civil  Procedure  for  the 
alleged  negligent  killing  of  the  plaintiff's  intestate.  The  decedent 
was  26  years  old,  and  a  resident  of  the  state  of  Texas,  having  a  wife 
and  one  child.  He  left  his  family  October  9, 1892,  and  was  not  heard 
of  afterwards  by  them  until  after  he  was  killed.  It  appears  that  he 
went  almost  immediately  to  the  La  Concha,  an  apartment  and  Turkish 
bath  house  in  the  city  of  Syracuse,  where  he  stayed  under  the  assumed 
name  of  Louis  W.  Lee.  After  9  o'clock  of  the  night  of  the  accident 
— February  3, 1895 — ^he  left  this  house  in  an  open  cutter,  drawn  by  one 
horse,  with  two  young  women,  who  were  employes  or  inmates  of  the 
establishment.     He  drove  westerly  on  the  Baldwinsville  highway. 
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cTOfisiog  the  railroad  at  a  place  where  the  accident  subsequently  occur- 
red, and  stopped  at  a  road  house,  where  he  drank  with  his  companions 
two  or  three  times;  and  one  of  them  becoming  ill,  was  left  at  the 
house,  and  the  decedent  with  the  other  started,  after  11  o'clock,  to 
return  to  the  city  of  Syracuse  by  the  same  road  by  which  they  left 
the  city.  The  accident  occurred  at  the  crossing,  which  will  now  be 
described.  The  four  tracks  of  the  defendant  cross  this  highway,  and 
are  numbered  1,  2,  3,  and  4;  No.  1  being  the  south  track,  and  No.  4 
the  north  track.  The  distance  from  the  north  rail  of  track  4  to  the 
south  rail  of  tra«k  1  is  about  85  feet  North  of  the  four  main  tracks, 
and  west  of  the  highway,  is  a  side  track  branching  from  track  4,  but 
it  does  not  cross  nor  extend  eastward  of  the  highway.  N(H:th  of  the 
defendant's  tracks  are  the  two  tracks  of  the  West  Shore  Bailway, 
which  also  cross  this  highway;  the  south  rail  of  the  south  track  of  the 
West  Shore  Bailway  l^ing  about  75  feet  uM'th  of  the  north  rail  of 
defendant's  north  track,  No.  4.  The  tracks  ot  these  railroads  are  on 
embankments  raised  frmn  8  to  12  feet  above  the  natural  surface  of 
the  ground,  and  travelers  on  the  highway  approaching  the  crossing 
have  an  uninterrupted  view  of  the  tracks  of  both  roads  for  several 
hundred  feet  east  and  west,  except  as  interrupted  by  trains  or  cars 
standing  or  passing  on  the  tracks.  At  the  crossing  over  defendant's 
tracks  are  gates  which  during  the  daytime  are  lowered  and  closed' 
by  a  watchman  on  the  approach  of  trains,  but  during  the  night  they 
are  raised  and  fastened  open,  and  they  were  open  when  the  decedent 
and  his  companions  crossed  the  tracks  shortly  after  9  o'clock  of  the 
night  of  the  collision.  At  the  time  of  the  accident  8  or  10  cars  stood 
on  the  side  track  west  of  the  highway.  Near  midnight — ^the  wit- 
nesses do  not  quite  agree  as  to  the  hour — ^the  decedent,  accompanied 
by  one  of  the  women,  and  riding  in  a  cutter,  approached  this  crossing 
from  the  north.  They  crossed  the  tracks  of  the  West  Shore  Bailway, 
and  as  they  reached  the  north  track  (No.  4)  of  defendant's  road,  they 
found  the  crossing  obstructed  by  an  east-bound  freight  train  standing 
on  track  4,  which  had  stopped  to  cool  a  heated  journal.  The  decedent 
and  his  companion  were  delayed  by  this  freight  train  from  30  to  45 
minntea  How  far  north  of  the  train  the  horse  and  cutter  stopped 
does  not  exactly  appear,  but  near  enough  to  it  so  that  the  employ^ 
thereon  and  the  decedent  engaged  in  conversation.  When  the  heated 
journal  had  been  cooled,  and  the  damages  repaired,  the  freight  train 
started  eastward,  and  as  it  passed  over  the  highway  the  decedent  drove 
onward,  south,  and  collided  with  the  Cincinnati  Express,  No.  12, 
running  east  at  the  rate  of  40  to  46  miles  per  hoar  on  defendant's  south 
— ^No,  1 —  track,  and  was  killed. 

It  is  alleged  in  the  complaint  tHat  the  defendant  was  guilty  of  n^|ll- 
gence  in  the  following  respects:  (1)  That  the  train  was  running 
"over  forty  miles  per  hour";  (2)  that  decedent's  view  of  defendant's 
tracks  west  of  the  highway  was  interrupted  by  cars;  (3)  that  the 
gates  erected  at  the  crossing  were  not  closed;  (4)  that  the  flagman 
was  not  on  duty  at  the  crossing  at  the  time  of  the  accident;  (5)  that 
no  signal  by  bell  or  by  whistle  was  given  of  the  approach  of  the  CJin- 
cinnati  Express.  The  rate  of  speed  of  this  express  passenger 'train 
was  not  unusual  or  excessive,  and  it  was  not  negligent  to  run  at  that 
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rate  of  speed  in  the  open  country.  Before  decedent  started  his  horse, 
the  freight  train  started  east,  and  it  could  not  have  obstrncted  his 
view  to  the  west,  and  the  evidence  diows  that  decedent's  view  of 
defendant's  tracks  west  of  the  highway  was  not  interrupted  by  the 
8  or  10  cars  standing  on  the  side  track,  for  they  must  have  been  north- 
west of  the  place  where  he  stopped  his  horse,  and  stood  from  half  to 
three-quarters  of  an  hour.  The  decedent  knew  from  his  observation 
during  his  enforced  stay  at  this  crossing,  and  also  from  having  pre- 
viously crossed  at  this  place  a  few  hours  before,  that  the  gates  were 
not  operated,  or  a  flagman  on  duty  during  the  nighttime.  Whether 
the  bell  was  rung  and  the  whistle  sounded  was  ha^ly  an  issue  of  fact 
upon  the  testimony.  The  only  witness  who  testified  in  behalf  of  the 
plaintiff  on  this  question  was  the  companion  of  the  decedent,  who  said 
on  her  direct  examination  that  she  heard  no  signal  by  bell  or  whistle, 
and  that  all  she  heard  was  the  sound  of  the  freight  train  pas»ng  east- 
ward. This  witness,  before  the  trial,  had  made  a  written  statement 
of  the  occurrences  at  the  time  of  the  accident,  in  which  she  said: 

"The  headlight  was.  lighted.  I  can't  say  whether  the  bell  was  rung  or  not 
or  whether  the  whistle  was  blown.  All  I  can  say  Is  I  did  not  bear  them;  did 
not  hear  either;  that  Is  all  I  can  say  with  reference  to  them.  I  don't  remember 
looking  to  the  westward  or  to  the  right  before  we  were  stmck.  I  did  not  see 
.Blasley  look  that  way  while  we  stood  there  or  before  we  were  struck.  I  was 
so  anxious  to  get  home  that  I  did  not  think  of  anything  except  getting  across." 

The  examination  and  cross-examination  of  this  witness,  read  in  con- 
nection with  this  statement,  is  to  the  effect  that  she  could  not  tell 
whether  the  bell  was  rung  or  the  whistle  sounded.  The  engineer  and 
fireman  on  the  Cincinnati  Express  testified  that  the  whistle  was 
Bounded  about  2,000  feet  west  of  the  crossing,  and  that  the  bell  was 
rung  when  the  train  approached  and  crossed  the  highway.  A  brake- 
man  employed  on  the  freight  train  testified  that  he  heard  the  whistle 
and  bell  on  the  Cincinnati  Express,  and  that  he  notified  the  decedent 
and  his  companion  that  the  express  was  coming.  The  woman  denied 
that  they  were  notified  of  the  approach  of  that  train.  The  woman 
testified  that  the  headlight  on  the  locomotive  was  baming.  It  seems 
to  me  that  the  plaintiff  failed  to  show  that  the  decedent  was  free 
from  negligence  which  contributed  to  the  accident,  and  more,  that  the 
evidence  shows  that  he  did  not  exercise  ordinary  care  in  attempting  to 
cross  the  tracks.  Again,  the  learned  trial  judge,  in  submitting  the 
case  to  the  jury,  instructed  them,  as  bearing  upon  the  contributory 
negligence  of  the  decedent,  that  they  might  take  into  consideration  the 
fact  that  during  the  daytime  this  crossing  was  protected  by  a  watch- 
man, whose  duty  it  was  to  operate  the  gates,  but  during  the  nighttime 
it  was  not  so  protected.     In  this  connection  it  was  charged: 

"In  this  regard,  gentlemen,  as  to  whether  the  decedent  exercised  reaaonable 
care  and  prudence  for  his  own  safety  while  approaching  and  passing  over  this 
crossing,  you  have  a  right  to  consider  the  fact  that  gates  were  operated  there 
during  the  day,  and  a  flagman  stationed  there  during  the  day,  and  at  night 
both  of  these  methods  of  warning  were  taken  away;  and  you  are  to  consider 
what  pfTect.  If  any,  those  facts— the  fact  of  the  stationing  of  a  flagman  there 
during  the  day,  and  the  fact  of  the  gates  being  operated  during  the  day— had 
ui)on  the  mind  of  this  decedent  in  inducing  him  to  rely  upon  the  Idea  that  they 
were  there  upon  the  night  In  question.  Was  he  thereby,  by  the  act  of  tlie  de- 
fendant, deceived  Into  reliance  upon  their  being  present  on  the  night  in  qncs- 
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tfam?  And  was  he  thereby  Indaced  to  lessen  the  vigilance  which  be  otherwise 
woold  have  exercised  in  looking  np  and  down  the  track  for  the  purpose  of  d!s- 
coTerlng  any  approaching  train?  Was  he,  under  the  circumstances,  induced, by 
the  nonappearance  of  the  flagman,  and  by  the  gates  being  raised,  to  believe  tliat 
ther«  was  no  danger  to  be  apprehended,  and  that  the  track  waa  clear?" 

To  this  instraction  the  defendant  excepted.  The  evidence  did  not 
justify  the  submiaaion  of  this  question  to  the  jury.  It  was  shown, 
and  not  disputed,  that  it  had  been  the  custom  for  some  time  to  keep 
a  flagman  at  this  crossing,  and  operate  the  gates  dnring  the  daytime, 
but  never  during  the  nighttime.  It  is  also  an  undisputed  fact  that 
the  decedent  and  his  companions  drove  ov&  this  crossing  on  the  night 
in  question  during  their  outward  trip  from  the  city,  and  that  when 
they  crossed  the  gates  were  not  operated,  and  that  no  flagman  was 
there.  The  evidence  given  in  behalf  of  the  plaintiff  is  that  for  at  least 
a  half  hour  preceding  the  accident  the  decedent  and  one  of  his  com- 
panions had  been  detained  at  this  crossing,  and  he  had  ample  oppor- 
tunlfy  for  knowing  that  a  flagman  was  not  there,  and  that  the  gates 
were  not  operated.  He  could  not  have  been  lulled  into  securify  by 
the  fact  that  gates  were  there,  which  were  then  fastened  in  an  up- 
right position.  It  was  error  to  submit  this  question  to  the  jury  an 
bearing  upon  the  issue  of  the  contributory  negligence  of  the  decedent. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event.     All  concur. 

WAEiD,  J.  I  concur  upon  the  question  that  it  was  error  in  the  trial 
court  to  allow  the  jury  to  consider  the  omission  of  the  defendant  to 
maintain  the  gates  with  a  watchman  at  the  crossing  at  night  the  same 
as  in  the  daytime  upon  the  question  of  contributory  negligence. 


(18  App.  Dlv.  881.)  

REED   V.   McCORD. 

(Supreme  Court  Appellate  Division,  Second  Department   June  29,  1897.) 

L  NboIjIOSNOB— OrSBATIOIT  OP  DbBRICK— PrOVIHCB  op  J0RT. 

In  an  action  for  negligence  causing  the  death  of  one  R.,  it  appeared  that 
R.  was  killed  by  the  fall  of  part  of  a  derrick,  operated  by  an  employe  o^ 
defendant;  that  the  load  on  the  derrick  was  raised  by  a  rope  mnning  over 
a  dnun,  on  the  end  of  which  was  a  ratchet  wheel,  engaging  with  a  dog  in- 
tended to  check  the  load  instantly  at  any  time.  It  also  appeared  tliat,  at 
the  time  of  the  accident,  defendant's  employe  started  the  machinery  to  hoist 
a  load,  when  the  dog  was  not  In  place,  and  upon  his  throwing  it  into  place, 
after  the  load  had  begun  to  fall,  it  broke  under  the  sudden  strain,  and 
allowed  the  load  to  fall,  carrying  down  part  of  the  derrick  upon  R.  Held, 
that  this  was  sufficient  to  Justify  the  submission  to  the  Jury  of  the  ques- 
tion of  defendant's  negligence. 
X  Admissions— Facts  without  One's  ENOwiiEDOE. 

Admissions  of  a  party  to  an  action  do  not  come  within  the  category  of 
hearsay  evidence,  and  it  is  not  necessary  that  such  admissions,  in  order  to 
be  evidence,  should  be  of  facts  within  the  luiowledge  of  the  party  ""''r<"g 
than.  Accordingly,  AeM,  that  a  statement  of  an  employer,  as  to  the  cause 
of  an  accident  by  wliich  his  employs  was  killed,  made  at  the  coroner's  in- 
quest was  competent.  In  an  action  against  him  for  damages,  as  an  admis- 
sion, though  he  had  no  personal  knowledge  of  the  facts,  especially  as  such 
statement  was  not  dlcited  by  questions,  but  waa  volunteered  by  him. 
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Action  by  Mary  Reed,  administratrix  of  the  goods,  diattete,  and 
credits  of  Patrick  Reed,  deceased,  against  William  H.  McCord  and 
another,  f^m  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff, 
and  from  an  order  denying  a  motion  for  new  trial,  made  on  the  min- 
utes, defendant  McCord  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Jesse  Johnson,  for  appellant 
John  0.  Robinson,  for  respondent. 

GOODRICH,  P.  J.  The  plaintilFs  intestate,  Patrick  Reed,  was 
killed  on  October  1,  1895,  by'  the  fall  of  a  derrick  which  was  being 
osed  by  the  firm  of  Post  &  McCord  in  the  erection  of  the  ironw<»k 
of  an  18-story  building  at  the  corner  of  Broad  street  and  Exchange 
Place,  New  York  City.  Post  died  after  the  cranmencement  of  the 
action,  which  was  thereafter  continued  against  the  defendant  McCord 
alone.  Reed  was  in  the  employment  of  other  persons  who  yrere  con- 
tractors for  the  erection  of  the  stonework  of  the  structure,  and,  in 
doing  his  work,  was  stationed  on  a  temporary  bridge  or  platform  over 
the  sidewalk  on  Broad  street,  on  a  level  with  the  second  floor.  A  der- 
rick on  a  floor  several  stories  above  was  used  by  the  defendant's  firm 
in  lifting  heavy  loads  of  iron,  under  their  contract  with  the  owner. 
It  consisted  of  a  mast  and  boom.  There  was  an  engine  on  the  ground 
floor  having  a  drum  or  spool,  around  the  cylinder  of  which  the  hoisting 
rope  ran.  The  spool  bad  a  ratchet  into  which  a  "dog"  fitted,  and 
engaged  the  ratchet,  so  as  to  prevent  the  head  from  revolving  in  the 
opposite  direction.  This  dog  was  fastened  to  a  boss,  and  was  held 
in  position  by  a  steel  pin  passing  through  the  dog,  and  into  the  boss, 
the  object  being  to  catch  the  load  instantly  at  any  time  when  it  be- 
came necessary.  There  was  evidence  tending  to  show  that  on  this 
occasion  the  load,  consisting  of  two  heavy  iron  beams  or  columns, 
weigliing  3,000  pounds,  had  been  lifted,  and  had  passed  within  the 
building  line  for  a  minute  or  two,  so  as  to  have  disappeared  entirely 
from  the  view  of  the  stonecutters;  that  Reed  watched  the  load  until 
it  thus  went  out  of  sight,  when  he  resumed  work  on  the  platform  be- 
low; that  the  rope  suddenly  commenced  to  run  out  rapidly  through 
the  pulleys;  the  boom  of  the  derrick  with  its  load  began  to  descend, 
until  it  struck  the  front  of  the  bnilding,  when  it  broke  into  two  pieces; 
and  the  end,  with  the  load,  was  precipitated  into  the  street,  smashing 
through  the  platform  upon  which  Reed  was  standing,  and  inflicting 
such  injuries  upon  him  that  he  died  in  a  few  minutea  When  the  rope 
began  to  play  out,  the  spoolman,  flnding  something  oat  of  order,  so 
that  the  clutch  would  not  catch  and  check  the  revolution  of  the  spool, 
tried  to  put  the  clutch  in  gear,  but,  finding  that  it  would  not  work, 
kicked  the  dog  suddenly  into  position.  This  sudden  shock  caused  a 
strain,  which  broke  the  dog ;  and  the  spool,  being  thus  unchecked,  re- 
versed rapidly,  causing  the  boom  to  fall,  as  before  stated.  There  was 
no  other  evidence  of  negligence,  except  an  admission  of  the  defendant 
McCord,  made  in  his  examination  at  the  coroner's  inquest,  to  which 
reference  will  be  made  hereafter.     The  defendant  offered  evidence  to 
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show  that  the  hoisting  engine  wa«  of  a  standard  pattern,  purchased 
of  reliable  dealers,  and  contended  that  the  plaintifl  cannot  recover 
without  proving  that  it  broke  because  of  some  defect  which  the  de- 
fendant tdiould  fiave  discovered  or  remedied,  or  that  it  broke  because  of 
its  negligent  use  and  operation.  There  is  no  allegation  in  the  com- 
plaint tliat  the  machine  was  not  good  and  sufficient.  The  allegation 
is  that  the  death  of  Beed  was  ''occasioned  solely  by  the  negligence 
and  carelessness  of  the  defendants  and  their  agents,  servants,  or  em- 
fioj^  in  charge  and  control  of  the  same."  So  that  the  issue  relates 
solely  to  the  negligent  operation  of  the  machine  by  the  defendant  ca 
his  workmen. 

The  plaintiff  contends  that  the  breaking  of  the  boom  and  the  falling 
of  the  load  into  a  public  street  alone  constituted  prima  facie  evidence 
of  defendant's  negligence,  and  that  the  doctrine  of  res  ipsa  loquitur 
must  be  applied,  citing,  among  other  cases,  Hogan  v.  Bailroad  Co.,  149 
N.  Y.  23,  43  N.  E.  403,  where  it  was  held  that  it  is  a  well-settled  rule 
that,  if  a  person  erects  a  building  or  other  structure  upon  a  public 
street,  he  is  under  legal  obligation  to  take  reasonable  care  that  noth- 
ing shall  fall  into  the  street  to  the  injury  of  persons  lawfully  there; 
and  that  as  such  structures  do  not  ordinarily  fall  upon  the  wayfarer, 
if  anything  does  fall  or  injure  a  person  lawfully  there,  the  accident 
is  prima  facie  evidence  of  negligence,  or,  in  other  words,  the  presump- 
tion of  negligence  arises.  Assuming,  therefore,  that  res  ipsa  loquitur, 
the  court  properly  denied  the  motions  to  dismiss  the  complaint,  and 
direct  a  verdict  for  the  defendant,  unless  the  defendant  produced  sof- 
fident  evidence  to  rebut  this  presumption.  I  am  of  the  opinion  that 
the  evidence  produced  by  the  defendant  was  only  sufficient  to  require 
a  submission  of  the  defendant's  negligence  to  the  jury.  The  charge 
of  the  learned  court  was  not  excepted  to  by  either  party,  although  it 
stated  that  the  mere  breaking  of  the  boom,  or  the  falling  of  the  metal, 
and  the  killing  of  Reed,  was  not  sufficient  to  justify  the  jury  in  assum- 
ing that  the  defendant  did  not  do  what  the  law  required  him  to  do,  and 
that  the  plaintiff  must  prove  that  the  falling  of  the  derrick  was  caused 
by  some  negligence  on  the  part  of  the  defendant  or  his  agents. 

The  defendant  produced  the  evidence  of  the  spoolman,  who  testified 
as  to  the  cause  of  the  accident.  The  question  therefore  recurs  wheth- 
er there  was  any  evidence  of  negligence  in  the  operation  of  the  ma- 
chine by  the  spoolman.  His  own  testimony  shows  that  it  was  his 
duty  to  attend  at  the  spool ;  that,  if  he  had  looked,  he  could  have  seen 
whether  or  not  the  dog  was  acting  and  clutching  the  ratchet,  as  it 
ought  to  have  done;  that  he  started  the  spool  without  knowing 
whether  or  not  the  clutch  was  properly  operating;  that,  after  it  start- 
ed, he  found  it  was  not  working ;  that  he  tried  in  this  emergency  to 
kick  the  dog  into  place,  but  failed  to  do  so,  and  the  spool  revolved 
80  rapidly  that  when  he  succeeded  in  putting  the  clutch  partly  into 
position,  but  not  fully,  the  sudden  strain  broke  the  dog.  The  negli- 
gence, and  the  only  negligence,  to  be  predicated  on  this  state  of  facts, 
was  the  failure  of  the  spoolman  to  see  that  the  clutch  was  in  place 
before  he  permitted  the  reverse;  and  I  think  that  this  was  sufficient 
evidence  of  negligence  in  this  req>ect  to  justify  the  court  in  submitting 
the  facts  to  the  jury. 
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One  other  exception  reqaiiea  consideration.  At  the  coroner's  in- 
quest, the  defendant  McCord,  who  was  not  present  at  the  accident, 
testified  that,  "for  some  reason  or  other,  that  day  the  dog  was  not  in 
position,  and  that  caused  the  accident  The  man  who  had  charge 
of  it  supposed  the  dog  was  in  position,  and  he  released  Jiis  hold  on  the 
thing,  and  it  commenced  to  revolve,  and  then  he  got  down,  so  as  to 
put  his  foot  on  it,  and  it  was  going  so  rapid  that  it  slipped  past" 
This  evidence  was  admitted  at  the  trial,  under  exception.  It  is  not 
necessary  that  admissions  of  a  party  to  an  action,  in  order  to  be  evi- 
dence, should  be  of  facts  within  the  knowledge  of  the  party  making 
them.  Such  admissions  do  not  come  within  the  category  of  hearsay 
evidence.  In  the  case  of  Stephens  v.  Vroipan,  16  N.  Y.  381,  a  witness 
was  examined  by  the  plaintiff,  and  on  cross-examination  was  permit- 
ted to  testify,  under  objection  and  exception,  that  the  plaintiff  had 
"told  the  witness  that  the  folks  at  the  lake  said"  thus  and  so.  For 
this  error  the  court  reversed  the  judgment,  referring  to  the  rule  that 
statements  of  a  person  could  not  be  introduced  as  evidence,  because 
the  person  should  be  present,  and  submit  to  cross-examination  of  the 
adverse  party,  and  added: 

"This  rule  does  not,  however,  embrace  the  admissions  of  a  party  to  the  actloa: 
tot,  upon  equally  plain  principles,  anything  which  a  man  says  against  hlmsdt 
may  be  giren  in  evidence  by  his  adversary,  as  it  is  not  to  be  supposed  that  one 
will  make  a  statement  adverse  to  his  own  interest  unless  It  is  true." 

Tried  by  this  rule,  the  admission  of  the  defendant  waB  a  "statement 
adverse  to  his  own  interest";  and  it  was  made  under  the  solemnity  of 
an  oath  in  a  legal  proceeding  instituted  for  the  purpose  of  determining 
upon  whom  rested  the  responsibility  of  the  accident,  where  it  may 
reasonably  be  assumed  that  the  defendant  would  be  careful  of  admis- 
sions which  would  be  injurious  to  his  interests,  and  possibly  tarm  the 
basis  of  an  action  against  him  for  recovery  of  the  damages  occasioned 
by  the  accident.  He  did  not  testify  that  he  had  heard  any  one  saj 
what  he  stated  as  a  fact.  Indeed,  the  question  which  elicited  the 
remark  was,  "All  machines  of  that  kind  are  like  that?"  Hie  witness 
answered  this  by  saying,  "That  one  maker,"  which  was  a  full  answer 
to  the  question;  but,  in  addition,  he  volunteered  the  admission  or 
statement  which  is  cited  above,  as  to  the  cause  of  the  accident.  The 
fact  that  it  was  not  an  answer  to  the  question  would  seem  to  add  force 
to  the  conclusion  that  the  evidence  was  admissible  as  an  admission 
of  the  defendant.  It  is  not  necessary  that  the  admissions  should  be 
within  the  persona]  knowledge  of  the  parfy  making  them.  They  maj 
be  derived  from  information  furnished  him  by  others,  and  still  be  ad- 
missible as  evidence  against  him. 

Commissioner  Earl,  in  Cook  v.  Barr,  44  N.  Y.  156, 168,  said: 

"When  a  party  to  a  civil  action  has  made  admissions  of  facta  material  to  the 
Issue  in  the  action,  It  is  always  competent  for  the  adverse  party  to  give  them 
In  evidence;  and  it  matters  not  whether  the  admissiona  were  In  writing,  or  Ity 
pared,  nor  when  nor  to  whom  they  were  made.*' 

In  Chapman  v.  Railroad  Co.,  26  Wis.  295,  and  in  Shaddock  v.  Town 
of  Clifton,  22  Wia  115,  it  was  held  that  the  admissions  of  one  of  the 
defendants,  of  facts  not  within  his  personal  knowledge,  made  np<» 
the  hypothesis  that  information  given  him  by  the  plaintiff  was  tme^ 
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are  admissible  in  evidence  against  him,  in  connection  with  proof  of 
the  truth  of  such  information.  Those  cases  are  cited  with  approval 
in  Abb.  Tr.  Brief,  p.  26,  §  77.  In  the  present  case  there  was  other  evi- 
dence tending  to  show  that  the  admission  was  true.  A  clear  distinc- 
tion exists  between  an  admission  which  by  its  wording  is  stated  to  be 
mere  hearsay  evidence,  and  matter  which,  by  the  wording  of  the  sen- 
tence, does  not  appear  to  be  hearsay.  1  Greenl.  Ev.  §  202.  This  di»- 
tinction  was  referred  to  in  the  Wisconsin  cases  already  cited.  An 
examination  of  the  granmiatical  construction  of  the  admission  in  ques- 
tion shows  that  it  was  complete  in  itself,  and  was  not  stated  by  the 
witness  to  be  hearsay  evidence,  or  a  statement  made  to  him  by  any 
person,  or  a  repetition  of  any  such  remark,  but  was  an  absolutely  un- 
qualified admission  of  the  facts  therein  stated.  The  source  or  reason 
of  the  statement  by  the  witness  did  not  appear,  and  this  rendered  the 
admission  of  the  evidence  propo-,  within  the  reasoning  of  the  authori- 
ties already  cited.  The  defendant,  moreover,  was  present  at  the  trial, 
and  although  the  court,  when  admitting  the  evidence,  intimated  that 
he  could  explain  this  statement  made  at  the  inquest,  he  did  not  see 
fit  to  bec<Nne  a  witness  in  order  to  explain  it.  It  may  be  assumed 
that,  at  the  time  of  the  inquest,  he  acted  as  an  employer  usually  would 
act,  and  had  made  some  examination  of  and  inquiry  into  the  facti, 
had  talked  with  his  employ^  in  charge  of  the  spool  and  machinery, 
and  had  also  examined  these  articles,  and  that  this  admission  against 
his  interest  was  not  without  some  foundation  of  information. 
The  judgment  and  order  must  be  affirmed.     All  concur. 


(Is  App.  DIT.  .379.) 

OROTHER   V.   TRUSTEES   OF  NEW   YORK   AND   BROOKLYN   BRIDOB. 

(Supreme  Coart,  Appellate  Division,  Second  Department.    Jmie  28,  1887.) 

PutADiNo — Amendment  of  Answbb. 

Leave  to  amend  an  answer  is  properly  denied  when  the  amendment  souf^ht 
to  be  made  is  the  Insertion  of  a  denial  of  the  giving  of  a  notice,  required  u 
be  given  by  plaintiff  within  a  limited  time  after  the  cause  of  action  arose, 
and  the  effect  of  allowing  the  amendment  would  be  to  deprive  plaintiff  <d 
his  remedy,  while,  If  the  denial  had  been  contained  in  the  orlgliial  answei; 
he  might  have  supplied  the  omission  in  time. 

Appeal  from  special  term,  Kings  county. 

Action  by  John  Grother,  administrator  of  William  Grother,  deceas- 
ed, against  the  trustees  of  the  New  York  and  Brooklyn  Bridge.  From 
an  order  denying  a  motion  to  amead  the  answer,  defendant  appeals. 
Affirmed.  

Argued  before  GOODBICE,  P.  J.,  and  GULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

James  C  Bergen,  for  appellant. 
Holm  &  Smith,  for  respondent. 

BRADLEY,  J.  This  action  was  commenced  on  July  28,  189«, 
to  recover  damages  alleged  to  have  been  sustained  by  the  next  of  kia 
of  the  plaintiff's  intestate  by  the  negligence  of  the  defendant  in  caus- 
ing his  death.     The  complaint  contained  the  allegation : 
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"Sixth.  That  more  than  thirty  days  before  the  cotmnencemeiit  of  this  action, 
and  within  alx  months  after  this  cause  of  action  accrued,  the  plaintiff  caused 
tt>  be  serred  upon  the  trustees  or  officers  aforesaid  a  notice  of  this  claim  therein, 
stating  the  facts  as  specified  herein,  and  complying  In  all  Its  parts  with  the 
Laws  of  1886  (chapter  672),  and  *^'^,  In  pui-suance  and  in  consequence  of  said 
datm,  the  plaintiff's  intestate  was  duly  examined." 

"niis  paragraph  of  the  complaint  was  neither  denied  nor  admitted  by 
tile  terms  of  the  answer.  When  the  action  came  on  to  trial,  the  de- 
fendant's connsel  moved  for  dismissal  of  the  complaint,  on  th£  ground 
that  the  notice  served  upon  the  trustees  did  not  comply  with  the  re- 
quirement of  the  statute.  In  denying  the  motion,  the  court  held  that 
the  question  was  not  available  to  the  defendant,  because  such  allega- 
tion of  the  complaint  was  not  put  in  issue  by  the  answer.  The  motion 
was  therefore  made  for  leave  to  amend  the  answer  in  that  respect, 
was  denied,  the  trial  of  the  action  proceeded,  and  was  concluded  by 
the  failure  of  the  jury  to  agree  upon  a  verdict.  The  motion  after- 
wards made  at  special  term  for  leave  to  so  amend  the  answer  resulted 
in  the  order  from  which  this  appeal  is  taken. 

It  is  likely  that  the  statute  to  which  the  draftsman  of  the  complaint 
intended  to  refer  was  not  that  there  mentioned,  but  was  another, 
found  in  Laws  1891,  c.  128,  §  8.  If  the  essential  facts  of  the  applicable 
statute  are  sufficiently  alleged,  the  incorrect  reference  may  not  be 
deemed  fatal  to  the  allegation.  No  consideraticHi,  on  this  review,  is 
given  to  the  question  whether  that  was  done,  or  to  the  qnestio*  wheth- 
er or  not  the  controversion,  by  answer,  of  the  allegation  of  the  com- 
plaint on  the  subject,  was  necessary  to  enable  the  defendant  to  raise 
the  objection  of  noncompliance  with  the  statute  requiring  certain 
steps  to  be  taken  preliminarily  to  the  commencement  of  the  action. 
While,  as  a  general  rule,  the  power  of  the  court  to  grant  amendments 
to  pleadings  should  be  liberally  exercised,  regard  prop»ly  may  and 
shonld  be  had  to  the  condition  prejudicial  which  may  result  from  the 
allowance  of  them.  Assuming  that  the  amendment  sought  is  essen- 
tial to  the  defense,  and  would  render  it  effectual,  the  allowance  of  the 
amendment  would  have  the  effect  to  deny  to  the  plaintiff  all  remedy 
lor  the  alleged  cause  of  action.  This  would  not  necessarily  have  been 
the  effect  of  such  amendatory  allegations  if  they  had  been  in  the  orig- 
inal answer,  because  six  months  from  the  time  the  alleged  cause  of 
action  accrued  had  not  elapsed  when  the  answer  was  served.  The 
statute  provides  that  the  claim  shall  be  presented  at  least  30  days 
before  the  commencement  of  the  action,  and  within  6  months  alter 
the  cause  of  action  accrued.  Laws  1891,  c.  126,  5  8.  The  death  of 
plaintiff's  intestate  occurred  on  March  22,  1896;  the  action  was  com- 
menced July  28th;  and  defendant's  answer  was  verified  August  14, 
1896.  If,  therefore,  the  plaintiff  had  been  advised  at  the  time  when 
the  answer  was  due  and  served  that  it  was  necessary  to  do  anything 
further  than  had  been  done  preliminarily  to  the  commencement  of  the 
action,  he  then  would  have  had  the  opportunity  to  discontinue  the  ac- 
tion, and  accomplish  it  within  the  time  prescribed  by  the  statute.  It 
was  too  late  to  do  it  when  this  motion  was  made  for  leave  to  Amend. 
He  should  not  be  thus  prejudiced  bv  the  laches  of  the  defendant. 
Oilchrist  v.  Gilchrist's  Ex'rs,  44  How.*Prac.  317. 

TLe  order  should  therefwe  be  affirmed.     All  concur. 
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00  Mtec.  Bep.  586.) 

MOBRIS  T.  WIBB. 

(Snpreme  Caart,  Appellate  Term.    Joly  1,  1897.) 

1.    BiLU  OF  LaDIMS — ExBMFTIONa — KEeLIQEMCB. 

ProTislons  In  the  shipping  receipt  issued  by  an  express  company,  that  It 
shall  not  be  liable  for  breakage,  unless  proved  to  have  occurred  through  Iti 
fraad  at  gross  negligence,  and  that  the  shipper  agrees  that  the  company 
shall  not  be  held  liable  for  breakage  or  otherwise,  nor  for  goods  not  ptop- 
aely  packed,  do  not  exempt  the  company  from  liability  for  negligence;  and 
evidence  of  the  brealdng  of  a  demijohn  while  being  transported  by  the 
company  is  prima  facie  evidence  of  negligence. 
&  Samb— Improfbr  Paoxino — Hrovikce  or  Jury. 

Proof  that  a  demijohn,  delivered  to  an  express  company  for  carriage,  was 
packed  only  in  an  ordinary  champagne  case,  not  intended  for  the  punMse, 
raises  a  question  of  fact  aa  to  its  proper  packing,  within  the  meaning  of  an 
exemption  from  liability  for  goods  not  properly  packed,  contained  in  the 
■hipping  receipt 

Appeal  from  Third  district  court 

Action  by  James  Morris  against  Levi  0.  Wier,  aa  president  of  the 
Adams  Express  Company.  From  a  judgment  for  defendant,  plaintiff' 
appeals.     AfQrmed. 

Argaed  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Qeovgs  E.  Gartland,  for  appellant. 

C.  A.  de  Gtersdorf,  H.  S.  Marshall,  and  Seward,  Guthrie  &  Steele,  for 
respondent. 

DALY,  P.  J.  The  plaintiff  shipped  a  demijohn  containing  two 
gallons  of  whisky,  of  the  value  of  $18,  by  defendant's  express  company, 
from  New  York  to  Bidgefield,  Ck)nn.  The  demijohn  was  packed  in  an 
ordinary  champagne  case,  and,  when  delivered,  was  found  to  be 
broken,  and  the  contents  were  gone.  The  defendant  claims  exemp- 
tion from  liability  under  certain  clauses  of  4t8  shipping  receipt,  which 
profvided  (1)  that  it  should  not  be  liable  for  breakage  unless  proved  to 
have  occurred  through  its  fraud  or  gross  negligence;  (2)  and  that  all 
articles  of  glass  would  be  taken  at  the  risk  of  the  shipper,  and  that 
the  latter  agrees  that  the  company  should  not  be  held  responsible 
for  breakage  or  otherwise,  nor  f<H-  damage  to  goods  not  properly  pack- 
ed. Neither  provision  of  the  shipping  receipt  relieved  the  company 
fran  liability  for  its  own  negligence.  -  The  first  expressly  excepts 
negligence,  and  the  second  is  silent  on  the  subject  "However  broad 
or  general  may  be  the  language  of  the  contract  which  does  not  spe- 
cifically and  in  express  terms  rdease  the  carrier  from  the  consequences 
of  bia  own  negligence,  it  will  not  effect  such  release  if  the  general 
words  may  operate  without  excluding  such  negligence."  Holsapple 
V.  Bailroad  Co.,  86  N.  Y,  275;  Jennings  v.  Railroad  Co.,  127  N.  Y.  43»- 
U7,  28  N.  E.  394;  Tucker  v.  Bailroad  Co.,  12  Misc.  Bep.  117,  83  K 
Y.  Sopp.  93. 

As  neither  of  the  provisions  of  the  receipt  relieved  the  company  from 
liability  for  its  own  negligence,  the  plaintiff  claims  that,  under  the 
proof,  he  was  entitled  to  a  recovery.  The'  justice,  when  all  the  evi- 
dence was  in,  gave  judgment  for  defendant  A  prima  facie  case  of 
negligence,  at  most,  was  made  out  by  evidence  ot  the  breaking  ot 


Digitized  by 


Google 


414  40  NEW  YORK  SDPFLBUEiNT  (Sop.  Cti 

and  80  New  York  State  Reporter. 

the  demijohn  inclosed  in  a  champagne  box.  The  delivery  of  the  gooda 
by  the  carrier  in  a  damaged  condition  raised  the  presumption  that  the 
damage  was  done  by  the  carrier's  act  or  default.  "WTiere  the  acci- 
dent is  one  which,  in  the  ordinary  com'se  of  events,  would  not  have 
happened  but  for  want  of  proper  care  on  the  part  of  the  defendant,  it 
is  incumbent  upon  him  to  show  that  he  had  taken  such  precautions 
as  prudence  would  dictate,  and  his  failure  to  furnish  the  proof,  where, 
if  it  existed,  it  would  be  within  his  power,  may  subject  him  to  the 
inference  that  such  precautions  wwe  omitted."  J.  Bussell  Manuf'g 
Co.  V,  New  Haven  Steamboat  Co.,  50  K.  Y.  121. 

But,  under  the  provision  of  the  shipping  receipt  above  mentioned, 
there  was  a  question  of  proper  packing  of  the  goods  for  transportation. 
Upon  that  point  a  witness  for  the  defendant  testified  that  the  demi- 
john was  not  packed  in  the  usual  way  that  demijohns  are  put  up; 
that  it  was  not  in  a  demijohn  box,  but  a  wine  case,  an  ordinary  claret 
case,  not  suitable  for  a  demijobn.  The  plaintiflCs  witness  admitted 
that  there  was  a  regular  form  of  demijohn  box,  but  claimed  that  it 
was  not  as  safe  as  packed  in  a  champagne  box.  The  justice  was 
called  upon  to  decide  the  question  of  proper  packing,  and,  upon  the 
testimony,  his  judgment  cannot  be  disturbed.  A  champagne  case  or 
claret  case  is  intended  to  hold  bottles  of  wine,  and  might  be  safely 
handled  in  a  manner  which  would  not  be  prudent  if  the  contents  of 
the  box,  instead  of  being  wine  in  one  or  two  dozen  bottles,  were  sim 
ply  a  two  gallon  demijohn,  which  might  be  broken  by  being  placed  or 
carried  upside  down,  the  whole  weight  resting  upon  the  neck,  and 
subjected,  when  so  carried,  to  a  jar  sufficient  to  break  it,  although 
too  slight  to  injure  bottles  of  wine  as  ordinarily  packed.  As  there 
was  nothing  to  indicate  to  defendant  the  unusual  nature  of  the  con- 
tents of  this  wine  case,  so  as  to  prevent  its  being  subjected  to  un- 
necessary risks,  it  was,  under  the  circumstances,  a  question  for  the 
justice  whether  the  goods  had  been  properly  packed  for  shiinnent 
We  are  not  warranted  in  holding  that  his  decision  was  a^nst  the 
weight  of  evidence. 

Judgment  afSrmed,  with  costs.     All  concur. 


(20  M:sc.  Rep.  6j5.) 

STEWAHT  V.  METKOPOUTAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.    July  1,  1807.) 

Carribrs— Exaction  op  Illsgai.  Fare. 

Plaintiff  boarded  a  car  on  defendant's  street  railway,  and  paid  his  fare. 
Before  reaching  the  point  to  which  plaintiff  wished  to  go,  the  car  stopped, 
and  the  conductor  directed  plaintiff  to  take  the  next  car,  aa  the  one  he  was 
on  went  no  further.  Plaintiff  boarded  the  next  car  while  the  conductor 
was  inside,  and,  upon  his  returning  to  the  platform,  be  demanded  tare  firom 
the  plaintiff,  and,  upon  plaintiff's  refusal  to  pay  It,  put  lilm  off  the  car. 
Bell},  that  this  was  not  an  attempt  to  exact  more  than  the  legal  tare,  within 
the  meaning  of  section  39  of  article  2  of  the  general  railroad  act,  and  gave 
the  plaintiff  no  right  ot  action  for  thft  penalty  therein  provided. 

Appeal  from  First  district  court 
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Action  by  John  A.  Stewart  against  the  Metropolitan  Street-Bailway 
Gcmpany.  Frimi  a  judgment  for  plaintifC,  defendant  appeals.  Be- 
Tensed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Henry  A.  Bobinson  (J.  T.  Little  and  Theo.  H.  Lord,  of  counsel),  for 
appellant. 
A.  &  C.  Steckler  (Willard  H.  Olmstead,  of  counsel),  for  respondent. 

McADAM,  J.  The  facts  as  claimed  hj  the  plaintiff  are  as  follows: 
He  boarded  a  cable  car  of  the  defendant  in  front  of  the  Fifth  ATehue 
Hotel,  in  order  to  reach  a  point  near  Park  Bow.  When  the  car  reach- 
ed Houston  street,  it  stopped,  and  the  conducts  informed  him  that 
he  would  have  to  get  out,  and  take  the  next  car,  aa  the  one  he  was 
on  did  not  go  any  further.  The  plaintiff  got  out,  waited  three  or 
four  minutes  for  an  approaching  car,  and  boarded  it  while  it  was  in 
motion,  and  when  the  conductor  was  inside.  The  conductor,  com- 
ing out  to  the  rear  of  the  car,  demanded  fare,  and  was  informed  by  the 
plaintiff  that  he  had  paid  his  fare  to  the  conductor  of  the  first  car. 
The  conductor  insisted,  however;  and  at  Spring  street,  two  blocks  be- 
low the  place  where  the  plaintiff  boarded  the  second  car,  the  latter  was 
refused  further  passage  unless  he  paid  his  fare.  Thereupon  the  plain- 
tiff left  the  car,  took  the  next  car  down  town,  and  paid  his  fare  upon 
it  when  demanded,  without  any  objection. 

If  the  plaintiff  boarded  the  second  car  by  direction  of  the  con- 
ductor of  the  first  one  in  order  to  complete  the  passage  to  his  place 
of  destination,  and  was  compelled  to  leave  the  second  car  upon  refusal 
to  pay  an  additional  fare,  a  case  for  the  recovery  of  damages  for  breach 
of  contract  would  seem  to  be  made  out,  and  he  would  be  entitled  to 
compensation  for  his  loss  of  time,  the  additional  fare  paid,  and  the 
injury  to  his  feelings.  Hamilton  v.  Bailroad  C!o.,  53  N.  Y.  25.  That 
is  not  the  remedy  the  plaintiff  pursued.  Instead  of  suing  for  breach 
of  contract,  the  plaintiff  brinp  this  action  to  recover  the  penalty  im- 
posed by  the  general  railroad  act  for  a  charge  in  excess  of  the  legal 
fare.     The  act  (article  2,  §  39)  is  as  follows: 

"Any  railroad  corporation  which  shall  ask  or  receive  more  than  the  lawful' 
nte  of  fare,  unlees  such  oyercharge  was  made  through  Inadvertence  or  mistake^ 
■ot  amounting  to  gross  negligence,  shall  forfeit  fifty  dollars,  to  be  recovered 
with  the  excess  so  received  by  the  party  paying  the  same;  but  no  action  can  be 
naJntained  therefor,  unless  commenced  within  one  year  after  the  cause  of 
aetUm  aocmed." 

It  is  quite  manifest  that  the  statute  was  intended,  not  to  afford  a 
remedy  for  breac^  of  contract,  but  to  punish  an  attempt  to  exact  more 
than  tile  legal  fare  from  passengers  in  railroad  cars  or  trains,  and  that 
it  cannot  be  extended  to  cover  the  case  of  an  attempt  to  collect  what 
is  supposed  by  the  conductor  to  be  the  one  fare  which  he  is  required 
to  receive  from  a  passenger.  If  the  conductor  who  had  first  collected 
the  platntifTs  fare  attempted  in  the  same  car  to  collect  it  again,  un- 
der the  impression  that  it  had  not  been  paid,  the  case  would  not  be 
within  the  statute,  because  it  would  not  be  an  attempt  at  overcharge, 
tmt  the  result  of  inadvertence  or  mistake,  which  is  expressly  excepted 
by  the  statute  invoked.     The  result  is  the  same  undoubtedly  where 
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the  conductor  of  the  car  to  which  the  plaintiff  has  been  transferred 
attempts  to  collect  the  same  fare,  in  ignorance  of  the  passenger's  right 
to  continue  his  ride.  In  such  case  there  is  no  attempt  to  make  an 
illegal  charge  or  exaction.     The  action  is  therefwe  miseonceired. 

The  object  of  the  statute  is  well  expressed  in  the  opinion  of  Jadge 
Grover  in  Fisher  v.  Railroad  Ck).,  46  N.  Y,  644,  at  page  657: 

"Until  186S,  80  far  as  I  am  aware,  no  statute  had  beea  pasaed  upon  tbls  sub- 
ject Experience  had  shown  that  railroad  corporatlona  were  charging  fares  be- 
yond the  rate  allowed  by  law;  that  tbeee  charges  were  Tery  small  In  each  par- 
ticular case,  but,  aggregated  for  a  year,  amounted  to  a  sum  sufficient  to  con- 
tinue the  practice.  The  sums  so  extorted  were  always  eniaU  In  any  one  case, 
usually  but  a  few  cents,  sometimes  shillings,  and  the  trouble  and  expense  ol 
prosecuting  for  their  recovery  In  justices'  courts  were  more  than  the  amount 
received  from  any  one  person.  Thus,  the  Illegal  practice  was  continued  with 
Impunity.  To  remedy  this,  the  statute  was  passed  giving  the  fifty  ddlais  to 
the  party  jMylng  the  money,  not  as  a  satisfaction  for  the  Injury  receired,  for 
that  waa  otherwise  compensated,  but  to  enable  him  to  prosecute  in  a  court  of 
■neori,  when  he  could  recover  the  compensation  of  Ills  attorney  as  costs,  and 
to  compen!>ate  for  any  further  expenses  that  might  be  Incurred  In  the  suit,  and 
to  compd  the  payment  of  such  a  sum  by  the  defendant  as  would  effectnally  stop 
the  practice." 

The  statute  is  penal  in  its  nature,  and  cannot  be  extended  to  cases 
not  within  the  legislative  intent  or  the  evil  intended  to  be  remedied. 
Vail  T.  Ballroad  Co.,  147  N.  T.  381,  42  N.  E.  4. 

The  plaintiff  has  undoubtedly  mistaken  his  remedy.  The  judgment 
rendered  in  his  faror  for  the  statatory  penalty  must  therefore  be  re- 
versed, and,  as  a  new  trial  would  not  avail  him,  there  mast  be  judg- 
ment absolute  in  favor  of  the  defendant,  with  costa.     All  concur. 


(20  Misc.  Rep.  508.) 

SIMON-REIQBIi  CIGAR  CO.  v.  60RD0N-BURNHAM  BATTEHT  CO. 

(Supreme  Court,  Appellate  Term.    July  1,  1807.) 

NBaLtoBMCB— Allowimo  Watkr  to  Overflow. 

Where  water,  In  a  part  of  a  building  exclusively  occupied  by  one  tenant, 
is  negligently  allowed  to  overflow,  and  damages  the  pr(^>erty  of  anothff 
teoiant  In  the  building,  the  former  is  liable  to  the  latter  for  such  damage, 
and  proof  of  the  overflow  la  sufficient  prima  facie  evidence  of  negligence. 
Greco  v.  Bemhelmer,  7  Misc.  Rep.  502,  40  N.  X.  Supp.  677,  followed. 

Appeal  from  First  district  court 

Action  by  the  Simon-Beigel  Cigar  Company  against  the  Gordon- 
Burnham  BieitteTy  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     AfQrmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

William  G.  Bomaine,  few  appellant. 
C.  T.  Duffy,  for  respondent. 

McADAM,  J.  The  action  is  to  recover  for  damages  to  the  plain- 
tiff's property  by  reason  ot  the  negligence  of  the  defendant  The 
parties  are  tenants  of  the  building  on  tlie  northwest  comer  of  Wai^ 
ren  street  and  West  Broadway,  this  dty.  fHie  plaintiff  is  engaged 
in  the  manufacture  of  cigarg  on  the  third  flow  of  the  boildiog,  directly 
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anderneath  that  portion  of  the  defendant's  lofts  in  which  are  nmner- 
ous  large  tanks  and  basins,  brought  upon  the  premises  by  the  defend- 
ant for  the  purpose  of  its  business.  On  the  night  of  December  29, 
1896,  the  attention  of  Police  OfQcer  Appleby  was  attracted  by  the 
sound  of  running  water.  With  the  aid  of  another  officer,  he  pro- 
cored  a  ladder,  entered  the  building,  and  located  the  cause  of  the 
trouble  in  the  premises  of  the  defendant  One  of  the  officers  broke 
in  the  door  of  the  defendant's  premises,  and  found  all  the  basins  and 
tanks  overflowing;  that  the  stopcock  or  faucet  controlling  the  pipe 
leading  into  the  tanks  or  basins  had  not  been  closed;  and  that  the 
water  was  running  into  the  tanks,  and  overflowing  from  the  tanks  on- 
to the  floor  of  the  building.  He  closed  the  faucet),  and  the  water  stop- 
ped. The  rooms  in  which  the  overflowing  occurred  were  occupied  by 
the  defendant,  and  were  under  its  exclusive  controL  It  was  conceded 
that  the  plaintiff's  property  was  damaged  by  the  overflow  to  the  extent 
of  f 250,  for  which  sum,  with  costs,  the  plaintiff  recovered  judgment. 

The  defendant  undertook  to  show  that  the  stopcock  was  dosed  on 
the  night  of  the  occnrrence;  but  this  seems  impossible,  for  the  officer 
testifies  that  he  had  to  break  the  door  of  the  defendant's  premises  in 
order  to  get  in,  and  he  evidently  found  the  stopcock  in  the  condition 
it  was  left  in  when  the  defendant's  employ^  closed  its  quarters  on 
leaving  for  the  night  The  officer's  testimony,  at  all  events,  threw 
a  doubt  on  the  evidence  offered  by  the  defendant,  and  created  a  ques- 
tion of  fact  in  regard  thereto,  on  which  the  justice  found  adversely 
to  the  defendant.  It  is  next  to  impossible  to  establish  affirmativdy 
that  the  employ^  of  an  occupant  of  premises  failed  to  shut  off  a 
stopcock,  except  by  circumstances  demonstrating  the  fact  in  such  man- 
ner as  to  exclude  any  other  reasonable  hypothesis.  Shortly  after  the 
occurrence,  the  plaintiff's  president  had  an  interview  with  Mr.  Lock- 
wood,  the  treasurer  of  the  defendant,  in  reference  to  the  matter,  in 
which  the  latter  stated  "that  one  of  the  boys  or  clerks  of  the  defend- 
ant's company  had  left  the  faucet  open,  and  that  this  was  the  cause 
of  the  overflow";  and  the  nature  of  the  overflow  would  indicate  that 
this  was  troe. 

In  Greco  v.  Bemheimer,  17  Misc.  Eep.  592,  40  N.  Y.  Supp.  677,  we 
held  that  the  fact  of  an  overflow  of  water  on  premises  in  the  ex- 
daedve  possession  of  the  tenant  thereof  is  sufficient  prima  facie  to  fix 
liability  against  him  for  damages  caused  thereby,  in  the  absence  of 
some  explanation  negativing  want  of  care  upon  his  part;  and  that 
it  is  the  duty  of  a  tenant,  in  closing  his  premises  for  the  night,  to  use 
some  means  to  see  that  the  faucets  therein  are  not  left  open,  so  as  to 
flood  the  floors  of  the  tenants  below.  The  defendant  undertook  to 
give  this  explanation,  but  it  was  not  of  that  satisfactoiy  character 
necessary  to  discharge  the  duty  it  owed  the  plaintiff.  Indeed,  the 
facts  and  circumstances  proved  by  the  plaintiff  clearly  showed  that, 
without  negligence  upon  the  part  of  the  defendant,  the  accident  could 
not  have  occurred. 

In  Feiser  v.  Schanning,  IS  N.  Y.  St  Bep.,  at  page  64,  the  court  said: 

In  the  case  of  an  Injury  to  one  tenant  of  a  building  resulting  from  the  neg- 
ligence of  another,  whereby  water  overflowed  from  the  piemlsee  of  the  latter, 
and  damaged  the  goods  of  the  former  on  hia  premlaea.  It  Is  said  that  the  Quee- 

46N.Y.8.— 27 
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tion  la  one  of  negligence  In  the  oae  of  die  premises.  They  are  not  under  con- 
tract wltb  each  other,  express  or  Implied,  but  the  reciprocal  obligations  rest 
njwn  the  duty  which  every  man  owes  his  neighbor  to  employ  at  all  times  a 
prudent  care  in  the  exercise  of  his  own  rights,  that  the  rights  of  such  neighbor 
may  not  be  Injm-ed,' "— clthig  Eakln  v.  Brown,  1  B.  D.  Smith,  36. 

In  Slater  v.  Adler,  8  Misc.  Kep.  310,  28  N.  T.  Bnpp.  729,  the  court 
said: 

"Where  there  are  two  tenants  In  occui)atl(»i  of  the  premises,  one  being  above 
the  other,  while  It  is  true  there  Is  no  contractual  relation  between  them,  yet 
each  is  bound  to  see  to  It  that  no  Injury  shall  happen  to  the  other  by  reason 
of  any  negligence  on  his  part  The  case  shows  that  there  may  hare  been  a 
stopcock  on  the  floor  occupied  by  respondent's  assignors,  which  oonld  be  reached 
by  both  them  and  the  appellant;  yet  the  evidence  makes  It  clear  that  there  was 
also  a  stopcock  on  the  floor  of  the  appellant's  premises,  and  that  the  water 
which  ran  on  the  respondent's  premises  flowed  through  that  stopcock  Into  bar- 
rds,  from  which  there  was  a  waste  pipe,  which  probably,  from  some  cause 
which  does  not  appear,  became  choked  up.  This  made  the  appellant  liable,"— 
elting  Moore  v.  Goedel,  34  N.  Y.  532;  Bakln  T.  Blown,  1  O.  D.  Smith,  86;  Tot- 
»em  V.  Phlpps,  62  N.  Y.  356. 

The  nomerouB  tanks  brotight  by  the  defendant  apon  the  praniaes 
were  evidently  regarded  as  a  source  of  danger,  for  the  landlord  had 
exacted  from  the  defendant  a  stipulation.  Inserted  in  the  lease,  to  in- 
demnify the  other  tenants  fw  damage  by  water.  While  this  stipula- 
tion was  apparently  made  to  protect  the  tenants  on  the  floors  below 
from,  just  such  an  accident  as  happened,  we  do  not  put  the  liability 
of  the  defendant  on  that  ground,  but  on  the  ground  of  negligenoe, 
which  satisfactorily  appears  in  the  case. 

l^e  judgment  must  be  afSrmed,  with  costs.     All  concur. 


(20  »lsc.  Rep.  576.) 

TOPLITZ  T.  KING  BRIDGE  00. 

(Supreme  Court,  Appellate  Term.   July  1,  180T.) 

1  AssroiTMBirrs— Plbarino  ahd  Proof. 

Under  a  oHnplalnt,  alleging  an  assignment  of  the  cause  of  action  by  a 
corporation,  proof  of  an  assignment  l^  Its  receivers  does  not  oonstltute  a 
material  variance,  and  Is  not  Irrelevant 

&   SaMK— CONSIDKKATION— lUPEACHMENT. 

Where  no  rights  of  creditora  of  the  assignor  are  invcdred,  a  defendant,  sned 
on  an  assigned  claim,  cannot  inquire  Into  the  conslderatlcHi  of  the  aaslgn- 

mmt. 

S.  Balks — NoNDBLrvBRV — Daxaoeb. 

In  an  action  for  failure  to  deliver  goods  at  the  time  stipulated  in  a  con- 
tract, damages  arising  through  Inability  to  use  the  goods  In  compieilng  a 
contract  which  required  a  forfeit  for  delay,  cannot  be  proved  unless  specially 
pleaded. 
4,  Same— Plbadins— Bill  of  Paktioulabb. 

An  omission  to  plead  special  damage  cannot  be  supplied  by  statements  In 
a  bill  of  particulars. 

Appeal  from  dty  court  of  New  Ywk,  general  term. 

Action  by  George  Toplitz  against  the  King  Bridge  Oompany.  A 
judgment  entered  upon  a  verdict  in  favor  of  plaintiff  was  affirmed 
by  the  general  term  of  the  city  court  (45  N.  Y.  Supp.  1149),  and  de- 
fendant appeals.     Affirmed. 
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Aigoed  befwe  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

James  Stikemau,  for  appellant. 

Wales  F.  Severance  and  Myron  H.  Oppenheim,  for  respondent. 

DALY,  P.  J.  The  action  was  Inronght  to  recoTer  for  gooda  sold  to 
the  defendant  by  the  Pottsville  Iron  &  Steel  Company,  and  the  plain- 
tiff sued  as  assignee  of  the  company.  The  defendant,  in  its  answer, 
after  several  denials  upon  information  and  belief,  set  up  the  appoint- 
ment of  receivers  of  the  said  company  before  the  making  of  the  assign- 
ment to  the  plaintiff,  and  that  the  assignment  was  in  fraud  of  the 
rights  of  the  persons  represented  by  the  receivers,  and  was  made  with- 
out consideration.  The  answer  also  contained  a  separate  defense 
and  connterclaim  of  damages  for  failure  to  deliver  and  ship  the  said 
goods  within  10  days  under  the  contract  which  it  was  alleged  the  re- 
ceivers of  the  said  company  had  made  with  defendant.  On  the 
trial  the  plaintiff  proved,  not  an  assignment  from  the  company,  but 
an  assignment  from  the  receivers,  and  numerous  objections  were  made 
to  it,  none  of  which  are  tenable.  The  objection  that  the  company  had 
no  power  or  authority  to  execute  such  a  paper  is  bad,  because  no 
paper  executed  by  the  company  was  offered.  The  objection  that  it 
was  irrelevant  under  the  complaint,  and  at  variance  with  the  com- 
plaint, which  alleges  an  assignment  by  the  company,  and  not  by  the 
receivers,  was  bad,  because  the  receivers  were  managing  the  business 
of  the  company,  and  the  variance  between  the  proof  and  the  plead- 
ing was  immaterial,  since  defendant  made  no  claim  that  it  was  mis- 
led^ bot,  on  the  contrary,  alleged  in  its  answer  the  appointment  of 
the  receivers,  and  that  the  contract  upon  which  it  counterclaimed  was 
made  with  them.  Hie  objections  that  the  assignment  was  colorable, 
fictitious,  and  without  consideration,  and  that  a  receiver  had  no  right 
to  give  away  a  claim,  were  properly  overruled,  because  there  was  no 
evidence  to  sustain  them.  Mr.  Atkins,  president  of  the  company,  and 
one  of  the  receivers,  stated  that  this  case  was  one  of  several  outstand- 
ing matters,  which  was  the  principal  reason  why  the  receivership  was 
not  terminated,  bat  this  in  no  wise  tends  to  sustain  the  objections 
upon  the  grounds  mentioned.  But,  even  if  no  consideration  had  been 
paid  by  the  assignee,  the  defendant  would  be  protected  by  making 
payment  to  him,  and  therefore  cannot  object  to  his  title.  "A  plain- 
tiff is  the  real  party  in  interest  under  the  C!ode,  if  he  has  a  valid 
transfer  as  against  the  assignor,  and  holds  the  legal  titie  to  the  as- 
signment The  defendant  has  no  legal  interest  to  inquire  further. 
A  payment  to,  or  a  recovery  by,  an  assignee  occupying  this  posi- 
tion is  a  protection  to  the  defendant  against  any  claim  that  could  be 
made  by  the  assignor.  •  •  •  Conceding  that  the  circumstances 
were  such  as  to  justify  the  jury  in  finding  that  it  was  colorable  as  be- 
tween the  parties,  yet  that  would  constitute  no  defense  on  the  ground 
that  the  plaintiff  was  not  the  real  party  in  interest.  Buch  an  inquiry 
may  become  material  if  rights  of  creditors  were  involved,  or  upon  the 
right  of  interposing  some  defense  or  connterclaim  against  the  as- 
signor. Nor  is  it  of  any  moment  that  no  consideration  was  paid  for 
the  assignment  by  the  assignee.     The  assignor  could  give  the  assign- 
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ment  to  the  plaintiff,  or  sell  it  to  him  for  ao  inadequate  consideration, 
or  without  any  consideration.  It  is  enough  if  the  plaintiff  has  the 
legal  title  to  the  demand,  and  the  defendant  would  be  protected  in  a 
payment  or  recovery  by  the  assignee."  Sheridan  v.  Mayor,  etc.,  68  N. 
Y.  30.  The  rights  of  the  creditors  are  not  involved  in  sudi  a  way  in 
this  case  as  to  require  or  permit  the  defendant  to  go  into  the  inquiiy 
as  to  consideration.  If  there  were  no  ccmsideration,  creditors  of  the 
company  will  have  their  remedy  against  the  receivers,  and  their  sure- 
ties for  any  improvident  or  improper  disposition  of  the  assets.  It 
would  lead  to  great  inconvenience  and  hardship  upon  debtors  if  they 
were  required  in  such  a  case  as  this  to  litigate  ^e  question  of  the 
propriety  of  a  receiver's  act  in  assigning  demands,  when  the  assign- 
ment is  properly  executed,  and  valid  on  its  face.  If  the  debtor  is  not 
required  to  go  into  the  question,  he  should  not  be  permitted  to  do  so 
at  his  option.  If  he  is  protected  by  payment  to  the  assignee,  that  is 
enough  for  him,  and,  in  the  language  of  the  case  just  quoted  fnm,  he 
has  no  legal  interest  to  inquire  further. 

The  assignment  was  also  objected  to  on  the  ground  that  it  was  not 
executed  by  both  of  the  receivers.  It  was  signed  as  follows:  "Wm. 
Atkins,  for  Wm.  Atkins  and  S.  B.  Briscoe,  Receivers."  Mr.  Atkins 
testified  that  he  had  authority  from  Briscoe  to  sign  this  paper  for 
him.     The  objection,  therefore,  was  properly  overruled. 

A  motion  to  dismiss  the  complaint  was  made  on  the  ground  that  the 
plaintiff  had  not  shown  title  to  the  cause  of  action  set  forth  in  the 
complaint;  and  the  argument  was  that  "the  complaint  alleges  that 
the  goods  were  sold  and  delivered  by  the  Pottsville  Iron  &  Steel  Com- 
pany, and  that  the  company  assigned  the  cause  of  action  to  the  plain- 
tiff, while  the  only  evidence  of  such  assignment  is  a  paper  purporting 
to  be  executed  by  one  of  the  receivers  of  the  company;  and  that,  al- 
though an  individual  can  give  away  a  claim,  a  receiver  cannot,  and 
therefore  it  appears  that  this  claim  still  belongs  to  the  receivers,  and 
that  the  assignment  was  purely  colorable  and  fictitious,  and  there- 
fore void."  While  the  complaint  alleged  a  sale  by  the  company,  the 
plaintiff  was  allowed  to  prove,  without  objection,  that  the  sale  was 
made  by  the  receivers  of  the  company;  and  a  written  stipulation  on 
behalf  of  the  defendant  was  read,  admitting  that  the  goods,  wares, 
and  merchandise  mentioned  in  the  complaint  were  sold  and  delivered 
to  the  defendant  at  and  between  the  dates  mentioned  in  the  complaint, 
and  the  plaintiff  need  not  prove  the  sale  and  delivery  thereof.  It 
must,  therefore,  be  considered  that  the  variance  between  the  allega- 
tion of  a  sale  by  the  company  and  the  proof  of  a  sale  by  the  receivers 
was  waived  by  the  reception  of  such  proof  without  objection,  by  the 
stipulation  and  by  the  form  of  the  motion  to  dismiss  the  complaint, 
which  attacked  only  the  plaintiff's  title  to  the  cause  of  action,  and 
that  upon  grounds  which  already  have  been  shown  to  be  untenable. 

The  defendant  entered  upon  proof  of  its  counterclaim  against  the 
receivers  for  the  nondelivery  of  certain  goods  ordered  by  it,  and  proved 
the  sending  of  these  orders  to  the  receivers,  and  their  acknowledg- 
ment that  certain  of  them  would  receive  prompt  attention,  and  proved 
certain  delays  in  delivery,  but  there  was  no  competent  evidence  of 
damage  for  such  delays.     The  court  properly  sustained  objection  to 
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the  qnestiona  put  to.  witnesses  as  to  whether  the  goods  were  shipped 
as  called  for  in  the  contract,  and  what  amount  of  damage  the  defend- 
ant sustained,  or  whether  it  sustained  any  damage,  since  all  of  these 
questions  called  for  conclusions  merely.  The  court  also  properly  ex- 
cluded evidence  offered  by  the  defendant  to  show  that  the  goods  or- 
dered were  needed  to  complete  a  contract  it  had  to  construct  a  rail- 
road bridge,  under  which  contract  it  had  to  pay  a  forfeit  for  delay. 
As  no  such  special  damage  had  been  set  up  in  the  counterclaim,  the 
evidence  was  properly  excluded.  The  measure  of  the  defendant's 
damage  for  the  receivers'  failure  to  deliver  the  goods  ordered  would 
be  the  difference  between  the  contract  price  and  the  market  price  at  the 
time  and  place  of  delivery.  Manufacturing  C!o.  v.  Andrew,  33  N.  Y.  St. 
Bep.  123, 11 N.  Y.  Supp.  234.  If,  therefore,  special  damages  are  claimed, 
they  must  be  set  forth  in  the  pleading.  Parsons  v.  Sutton,  66  N.  Y. 
92, 96,  and  cases  cited.  The  appellant  claims  that  this  omission  in  the 
counterclaim  was  supplied  by  its  bill  of  particulars,  which  set  forth 
the  facts  constituting  the  special  damage.  But  the  bill  of  particulars 
is  not  a  part  of  the  pleadings,  and  cannot  enlarge  the  cause  of  action. 
Abb.  Brief  PL  pp.  125,  624,  §§  133,  745.  Nor  did  the  defendant  at- 
tempt to  show  that  the  vendor  made  the  sale  with  knowledge  that  the 
goods  were  to  be  used  by  the  vendee  under  a  particular  contract  which 
contained  a  penalty  for  delay.  It  is  only  where  the  parties  have 
made  the  contract  in  contemplation  of  such  special  circumstances  that 
special  damages  therefor  can  be  recovered.  Eagle  Tube  C5o.  v.  Ed- 
ward Barr  Co.,  16  Daly,  212,  10  N.  Y.  Supp.  113;  Booth  v.  Mill  Co., 
60  N.  Y.  487.  So  that,  even  if  the  proof  were  admissible  under  the 
bill  of  particulars,  it  fell  short  of  what  was  necessary  to  make  out 
a  complete  claim.  It  also  appeared  that  there  was  an  acceptance 
of  the  goods  after  the  time  fixed  for  delivery,  and  this  was  a  waiver  of 
strict  performance.  Manufacturing  Co.  v.  Andrew,  supra.  A  motion 
was  made  by  defendant  to  amend  its  pleading,  and  denied,  and  the 
discretion  of  the  court  in  this  respect  is  not  reviewable  by  us.  The 
statement  of  the  court  that  the  amendment  would  not  be  granted  un- 
less the  plaintiff's  counsel  consented,  is  claimed  to  have  been  a  refusal 
on  the  part  of  the  trial  judge  to  exercise  his  discretion,  and  a  delega- 
tion of  his  power  to  the  adverse  party.  This  contention  cannot  be 
taken  seriously. 

The  case  was  submitted  to  the  jury  upon  one  point  only,  and  that 
is  an  allowance  claimed  by  the  defendant  for  extra  freight  charges 
which  it  was  compelled  to  pay  by  reason  of  the  goods  sued  for  hav- 
ing been  manufactured  heavier  than  required  by  the  order,  and  deliv- 
ered in  a  careless  manner.  The  jury  made  the  allowance  which  the 
defendant  claimed  in  this  regard,  and  otherwise  found  for  the  plaintiff 
for  the  whole  amount  sued  for.  The  defendant  asked  to  be  allowed 
to  go  to  the  jury  upon  the  question  of  the  plaintiff's  title.  This  was 
properly  refused,  for  there  was  no  question  of  fact  on  that  point.  It 
also  asked  to  go  to  the  jury  upon  the  question  of  damages  sustained 
onder  its  counterclaim.  The  court  ruled  that  it  was  entitled  to  nom- 
inal damages  only,  to  which  an  exception  was  taken.  As  no  compe- 
tent proof  was  offered  of  the  only  damages  recoverable  by  the  defend- 
ant under  its  pleading,  this  ruling  was  correct.     None  of  the  numer- 
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oufl  exceptions  in  the  case  present  error  for  which  the  jadgment  should 
be  disturbed. 
Jadgment  aflanned,  with  costs.     All  concur. 


(20  Misc.  Bep.  671.) 

TUSCH  T.  GEMiIAN  SAV.  BANK  IN  CITY  OP  NEW  YOKK. 

(Supreme  Cioart,  Appellate  Term.   July  1,  1897.) 

PowBR  or  Attorney— Effect  as  Trust  Debd. 

One  B.,  when  near  death,  executed  an  Instrument,  drawn  up  on  a  blank 
form  of  power  of  attorney,  by  which  he  appointed  one  T.  hlB  attorney  to 
draw  $100  from  the  bank  for  herself,  also  $150  for  funeral  expenses  and  a 
headetone,  to  give  hla  carpenter's  tools  to  one  W.,  and  to  draw  the  balance 
of  moneys  In  bank,  and  distribute  the  same  among  certain  relatives  and 
friends.  This  Instrument  B.  immediately  delivered  to  T.,  with  his  savings 
bank  pass  book.  Hdd,  that  the  instrument,  though  Invalid  as  a  power  of 
attorney  after  B.'s  death,  was  good  as  a  trust  deed  of  personal  property, 
and  vested  the  title  in  T.,  notwithstanding  a  power  of  revocation  of  the 
trust  T^nalned  In  B.,  which  he  might  have  exercised  had  he  reoova«d. 

Appeal  from  city  conrt  of  New  York,  general  term. 
Action  by  Julia  H.  Tusch  against  the  German  Savings  Bank  in  the 
CSty  of  New  York.     A  jadgment  entered  upon  a  verdict  in  favor  of 
plaintiff  was  aflOirmed  by  the  general  term  of  the  city  coart  (45  N.  Y. 
Supp.  1149),  and  defendant  appeals.     Affirmed. 

The  action  was  brought  to  recover  $780.38,  a  deposit  made  In  defendant's 
bank  by  Edwin  Gtodllb  Bohm,  as  appears  by  his  pass  book  Issued  by  the  bank; 
the  plaintiff  claiming  by  vhrtue  of  the  following  instrument,  executed  and  ac- 
knowledged by  the  depositor: 

"Know  all  men  by  these  presents  that  I,  Edwin  Godlib  Bohm,  have  made, 
constituted,  and  appointed,  and  by  these  presents  do  make,  constitute,  and  ap- 
pobit,  Julia  H.  Tusch  my  true  and  lawful  attorney,  for  me,  and  In  my  name, 
place,  and  stead,  to  draw  one  hundred  dollars  from  the  bank  for  herself;  also 
one  hundred  and  fifty  dollars  for  funeral  expenses  and  the  purchase  of  a  head- 
stone; and  to  give  my  friend  William  Tusch,  after  my  death,  my  carpenter 
totds;  and  also  to  draw  the  balance  of  aU  moneys  in  bank  belonging  to  me,  and 
to  be  distributed  equally  between  my  brother  and  two  sisters  in  Qermany;  also 
to  draw  what  money  tbere  is  coming  to  me  from  the  United  States  Savings  and 
Loan  Bank,  and  to  give  it  to  my  friend,  William  Tusch,  giving  and  granting 
unto  the  said  attorney  full  power  and  authority  to  do  and  perform  all  and  every 
.act  and  thing  whatsoever  requisite  and  necessary  to  be  done  In  and  about  the 
premises,  as  fully  to  all  Intents  and  purposes  as  I  might  or  could  do  if  person- 
ally present,  with  full  power  of  substitution  and  revocation;  hereby  ratifying 
and  confirming  all  that  the  said  attorney  or  .her  substitute  shall  lawfully  do  or 
cause  to  be  done  by  virtue  hereof.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  the  twentieth  day  of  July,  in  the  year  one  thousand  eight  hun- 
dred and  ninety-six.  Edwin  Godilb  Bohm.    [L.  S.] 

"Sealed  and  delivered  in  the  presence  of  Agnes  P.  McGonigle." 

(Duly  acknowledged.) 

The  complaint  alleged  the  execution  and  delivery  to  the  plaintiff  of  the  fore- 
going Instrument,  and  described  It  as  "a  power  of  attorney  and  trust  deed,"  and 
also  alleged  the  delivery  to  the  plalntMT  of  the  pass  book  vesting  all  the  title  to 
the  said  money  on  deposit  in  the  plaintiff  for  the  purposes  In  said  instrument 
described;  and  that  thereafter  the  said  Bohm  died,  and  that  shice  his  decease 
plaintiff  caused  a  demand  to  be  made  upon  the  defendant  toe  the  moneys  de- 
posited to  his  credit,  producing  at  the  same  time  the  said  bank  and  deposit  book, 
but  that  defendant  refused  to  pay  over  the  same.  The  defense.  In  addition  to 
certain  denials  upon  information  and  belief,  set  up  that  the  alleged  pow»  of  at- 
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tonM7  mentioned  In  the  plalntUTa  con^lalnt  was  ineffectual  and  Invalid  in 
law  at  the  time  of  the  demand  ui)on  the  bank  by  the  plaintiff,  the  said  Bohin 
at  that  time  being  dead;  and  that  defendant  la  ready  and  willing  to  pay  over 
the  moneys  deposited  to  his  credit  to  his  legal  representatives. 

Apgaed  before  DALY,  P.  J.,  and  McADAM  and  BISC5H0FP,  JJ. 

Frederick  W.  Holla  and  Holla,  Wagner  &  Bnrghard,  for  appellant 
A.  H.  Parkhurst  and  Browne  &  Sheeban,  tor  respondent. 

DALY,  P.  J.  The  right  of  the  plaintiff  to  recover  depends  upon 
the  written  instrument  which  was  delivered  to  her  at  the  time  ttiat 
the  bank  or  pass  book  was  also  delivered,  since  her  title  to  the  moneys 
on  deposit  is  derived  solely  from  the  writing  in  question.  The  evi- 
dence in  the  case  shows  tliat  t^e  depositor,  Bohm,  was  very  ill,  and 
did  not  expect  to  live,  and  died  two  or  three  days  after  the  delivery 
of  the  pi^>er  and  book  to  the  plaintiff;  that  he  wanted  to  go  down 
to  the  bank  to  draw  his  money,  but  he  was  either  too  sick,  or  it  was 
raining,  and  the  plaintiff  would  not  allow  him  to  go,  and  draw  the 
money;  that  the  doctor  brought  an  attorney,  and  Bohm  'Vanted  to 
pat  it  in  black  and  wliite";  and  that  he  delivered  the  book  and  paper 
to  the  plaintiff  in  the  presence  of  the  doctor  and  the  attorney.  The 
c(miplaint  does  not  allege  a  gift  cansa  mortis,  bnt  a  power  of  attorney 
and  a  trust  deed.  So  far  as  the  power  of  attorney  is  concerned,  the 
ajqpellant  successfully  assailed  any  right  in  plaintiff  by  virtue  there- 
of, since  such  a  power  is  necessarily  revoked  by  the  death  of  the 
party  executing  it,  and  before  any  attempt  is  made  to  act  under  it. 
The  complaint  describes  the  instrument  under  which  the  plaintiff 
claims  as  a  trust  deed  as  well  as  a  power  of  attorney,  and,  if  a  trust 
waa  thereby  created,  the  form  of  the  instrument  may  be  disregarded, 
and  the  fact  that  a  power  of  attorney  was  contained  in  it  will  not 
affect  the  validity  of  the  trust.  The  attorney  who  was  called  in  to 
draw  the  paper  used  as  a  vehicle  for  recording  the  wishes  of  his  client 
a  form  of  power  of  attorney,  but  that  fact  will  not  defeat  the  intention 
of  the  deceased  if  his  purpose  to  create  a  valid  trust  is  plainly  appar- 
ent from  the  writing.  Such  intention  in  this  case  is  clearly  expressed, 
and  should  be  carried  out,  if  possible.  As  it  is  a  trust  of  personal 
property,  It  could  be  created  without  a  writing,  and,  as  the  appellant 
concedes,  it  is  competent  and  proper  to  take  into  consideration  the 
mirronncUng  facts  and  circumstances  evidencing  the  motive  and  in- 
tent of  the  testator.  The  contention  of  appellant  is  that  the  in- 
atmment  is  ineffectual  as  a  trust  deed,  because  it  negatives  the  idea 
of  a  present  vesting  of  title  in  the  plaintiff,  which  is  the  first  essential 
requisite  in  the  creation  of  a  trust.  But  the  basis  of  this  argument 
is  the  inconsistency  between  a  power  of  attorney  and  a  trust,  since 
in  the  former  case  the  principal  retains  the  title,  conferring  only  the 
power  of  disposition  upon  another  as  his  agent,  while  "to  create  a 
tniat  it  is  necessary  that  there  should  be  an  intention  on  the  part  of 
the  donor  to  part  with  all  interest  in  the  subject  of  the  trust,  and  to 
T«rt  the  title  In  another  by  some  act  suflBcient  to  pass  the  title.  The 
qnestion  of  intent  controls."  Markey  v.  Markey  (Ck>m.  PI.)  13  N.  Y. 
Knpp.  925.  If.  however,  the  form  of  the  instrument,  namely,  that  of  a 
power  of  attorney,  is  purely  accidental,  it  will  not  affect  a  trust  other- 
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wise  clearly  expressed  in  it.  If  the  intention  of  the  donor  is  to  create 
a  trust,  and  that  is  clearly  apparent,  such  intention  will  control,  in- 
stead of  the  mere  matter  of  form. 

It  might,  at  first  sight,  seem  that  there  was  no  intention  to  rest  title 
in  the  donee,  since  this  instrument  was  certainly  made  in  contempla- 
tion of  death,  and  with  the  same  reservation  of  power  to  revoke  it  as 
exists  in  the  case  of  gifts  causa  mortis.  That  is  to  say,  had  Bohm  re- 
covered from  the  illness  under  which  he  was  suffering  at  the  time  that 
he  executed  this  instrument,  and  attempted  to  recover  his  pass  book 
and  other  property  mentioned  in  the  paper  from  the  plaintiff,  he  would 
have  had  the  undoubted  right  to  do  so,  and  any  attempt  of  the  plain- 
tiff to  retain  them  against  his  wishes  would  have  received  no  sup- 
port from  the  courts.  But  this  view  of  the  intention  of  the  donor 
is  not  inconsistent  with  the  creation  of  a  valid  trust.  Valid  trusts 
may  be  created,  revocable  at  the  pleasure  of  the  settlor.  27  Am.  & 
Eng.  Enc.  Law,  310.  The  instrument  in  question  might  have  pro- 
vided for  a  revesting  of  the  property  in  Bohm  in  case  of  his  recovery, 
and,  notwithstanding,  the  title  would  have  passed,  subject  to  such  a 
contingency.  The  circmnstances  under  which  the  paper  waB  ex- 
ecuted imply  the  reservation  of  a  power  of  revocation,  and,  while  this 
protects  amply  the  rights  of  a  person  in  the  condition  of  the  deceased, 
it  does  not  affect  the  validity  of  the  disposition  which  he  clearly  in- 
tended to  make,  and  which  was  to  take  effect  immediately,  subject 
only  to  the  contingency  named.  I  assume  that,  notwithstan^ng 
this  instrument  became  operative  by  its  terms  and  by  delivery  so  as  to 
pass  the  property  described  in  it  to  the  tmstee,  yet,  under  the  circum- 
stances of  the  case,  being  executed  in  expectation  of  death,  and  with 
r^ard  to  that  contingency  only,  the  donor  or  settlor  of  the  tmrt 
would  be  entitled,  in  case  of  his  recovery,  to  be  reinvested  with  the 
property,  for  a  right  in  the  nature  of  a  power  of  revocation  in  that 
contingency  is  to  be  inferred  from  the  circumstances  under  which  the 
paper  was  delivered.  But,  apart  from  the  effect  of  the  ultimate  re- 
covery of  the  settlor  from  his  illness,  there  was  an  absolute  and  irrevo- 
cable trust  created  by  the  delivery  of  the  deed.  In  the  cases  cited 
by  the  appellant — ^Fisher  v.  Hall,  41  N.  Y.  416,  and  Bryant  v.  Bryant, 
42  N.  Y,  11 — the  deeds  of  property  were  held  to  be  inoperative  for 
want  of  a  delivery  so  as  to  pass  a  present  title.  No  such  difficulty  ex- 
ists in  this  case,  the  delivery  having  been  established.  In  Mdggs  ▼. 
Meiggs,  15  Hun,  453,  also  cited  by  appellant,  it  was  held  that  no  valid 
trust  was  established  for  want  of  a  c<Hnplete  and  valid  delivery  of  the 
subject,  and  because  of  the  evidence  of  an  intention  not  to  place  the 
property  irrevocably  beyond  the  donor's  control.  The  bonds,  which 
were  delivered  as  a  provision  for  the  donor's  children  in  the  event 
of  financial  disaster  of  the  donor,  were  deposited  subject  to  the  lat- 
ter's  right  to  withdraw  them.  In  the  case  before  us  there  was  com- 
plete and  explicit  provision  made  by  an  instrument  in  writing  for 
the  disposition  of  the  property  by  the  trustee,  a  delivery  of  the  in- 
strument, and  a  delivery  of  the  bank  book,  without  which  a  demand 
upon  the  bank  would  have  been  ineffectual,  and  therefore  with  the 
plain  intent  to  put  the  trustee  in  possession  of  the  fund.  I  can  see 
no  objection  to  effectuating  the  will  of  the  donor  under  these  circum- 
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•tancea.  1  do  not  see  why  the  donor,  having  the  power  to  make  a 
valid  gift  in  expectation  of  death,  could  not  provide,  by  the  means 
he  adopted,  for  a  distribntion  of  his  personal  property  among  several 
donees  by  the  creation  of  a  trust  for  that  purpose. 

The  jadgment  should  be  affirmed,  with  costs.     All  concur. 


«M>  Misc.  Rep.  617.) 

BUSBERG  T.  BIARKS  et  aL 

(Supreme  Oonrt,  Appellate  Term.   July  1,  1887.) 

▲cnoir  OR  Note — Concidekation— Questiom  tor  Jukt. 

Upon  the  trial  of  an  action  involving  the  question  whether  plalntUTa  as- 
signor had  given  value  tor  a  note,  such  assignor  testified  that  she  bad 
given  for  it  tvro  checks,  and  had  canceled  an  indebtedness  of  an  indorser 
of  the  note,  which,  with  such  checlu,  equaled  the  amount  of  the  note.  On 
the  other  hand,  it  was  testified  that  the  note  was  delivered  on  a  promise  to 
pay  its  value,  and  that  the  checks  rdated  to  a  different  transaction.  Held, 
that  the  case  presented  a  question  tor  the  jury. 

Appeal  from  Fonrth  district  court 

Action  by  Benjamin  Elisberg  against  Samuel  Marks  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals.     Affirmed. 

Argned  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Caiarles  Steckler,  for  appellant. 
Loois  8.  Finn,  for  respondents. 

BISCHOFF,  J.  The  plaintiff  claimed  upon  a  promissory  note  aa- 
signed  to  him  after  maturity,  and  the  defense  was  that  no  considera- 
tion had  passed  to  the  defendants  from  the  plaintiff's  assignor,  one 
Persche  Weingrow,  when  the  note  came  into  the  latter's  hands.  As 
aasignee  after  maturity,  the  plaintiff  held  the  note  subject  to  all  de- 
fenses available  to  the  defendants  (the  makers  and  the  indorser)  as 
against  the  assignor,  and  the  issue  at  the  trial  was  solely  as  to  whether 
or  not  Mrs.  Weingrow  became  a  holder  for  value  when  the  instru- 
ment reached  her  possession.  This  note  was  for  f  150,  payable  in  30 
days,  made  by  the  defendants  Marks  and  Needle  to  their  own  order, 
and  indorsed  by  them  and  by  the  defendant  Kostrinsky,  the  latter's 
indorsement  having  been  made  at  the  time  of  the  transfer  of  the  paper 
by  him  to  the  plaintiff's  assignor.  What  took  place  at  the  time  of 
this  transfer  was  the  matter  in  dispute.  Kostrinsky  had  received  the 
note  from  Marks  for  the  purpose  of  having  it  discounted,  and  to  this 
end  he  brought  it  tp  the  plaintiff's  assignor,  with  whom  he  had  had 
business  dealings.  For  the  plaintiff  it  was  testified  by  Mrs.  Wein- 
grow and  by  her  husband  that  payment  was  made  by  her  in  full  when 
the  note  was  delivered,  two  checks  having  been  made  out  by  her  and 
given  to  Kostrinsky  at  the  time,  aggregating  |128.70,  and  an  indebt- 
edness from  him  to  her  off 21.30  having  been  canceled.  This  was 
directly  contradicted  by  Kostrinsky,  who  testified  that  these  two 
checks  were  received  by  him  in  payment  of  a  balance  due  him  from 
MrsL  Weingrow  for  goods  sold  to  her,  and  had  nothing  whatever  to  do 
with  the  transaction  in  suit.  According  to  him,  he  had  indorsed  the 
note  over  to  her  upon  the  representation  that  she  would  pay  the 
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amount,  bot  thiB  payment  vsm  never  made,  and  the  note  was  negoti- 
ated bj  plaintiff's  assignor  for  her  own  ben^t.  Examination  shows 
that  the  account  of  the  matters  in  question,  as  given  by  Kostrinsky, 
was  in  every  way  as  unshaken  and  apparently  as  straightforward  as 
was  the  version  given  by  the  idaiutifiPs  assignor  and  her  husband,  and 
while  both  stories  could  not,  of  course,  be  true,  neither  was  inherently 
improbable.  Kor  did  extrinsic  matter  lend  greater  probability  to  the 
WeingrowB^  testimony;  the  tendency  was  rather  to  the  contrary. 
The  checks  actually  given  to  Kostrinsky  did  not  represent  the  amount 
of  the  note,  and  so  are  without  much  significance  as  substantiating 
proof  for  the  plaintiff;  but  they  were  dated  May  3,  1894,  and,  accord- 
ing to  the  testimony  of  the  party  who  discounted  the  note  for  the 
WeingrowB, — apparently  a  disinterested  witness, — the  instrument 
was  presented  to  him  by  Weingrow  at  some  time  in  April.  It  may 
be  said  that  this  tended  to  cast  doubt  upon  the  testimony  that  the 
note  was  transferred  to  Mrs.  Weingrow  by  Kostrinsky  in  return  for 
diecks  drawn  upon  the  day  of  that  transaction.  The  case  involved  » 
sharp  conflict  of  evidence,  but  it  was  peculiarly  for  the  jury  to  deter- 
mine the  facts,  aided  as  they  were  by  tiie  opportunity  of  observing  the 
witnesses,  and  of  gaining  impressions  as  to  their  credibility  throni^ 
their  appearance  and  demeanor  at  the  trial.  Upon  this  appeal  the 
question  of  the  weight  of  evidence  only  has  been  presented,  but,  as 
we  view  the  record,  a  reversal  of  this  judgment  upon  that  ground 
would  involve  an  unauthorized  usurpation  of  the  province  of  the  jury 
by  the  appellate  court. 
Judgment  aflBrmed,  with  costa     All  concur. 


(20  Msc.  Rep.  B83.) 

RUBBN  V.  LEWIS  et  aL 

(Supreme  Court,  Appellate  Term.   July  1,  1887.) 

1.  BAi,Ba— Rebcission  BT  Vbhdbe— Rktubn  of  Goods. 

When  a  vendee  seeks  to  rescind  a  contract  of  sale  because  of  false  repre- 
sentations, and  offers  to  return  the  goods,  a  refusal  by  the  vendor  to  re- 
ceive them,  except  for  sale  for  the  vendee's  account,  la  equivalent  to  m» 
absolute  refusal  to  receive  them,  and  dispenses  with  the  necessity  of  prov- 
ing an  actual  return. 

S.  Adction  Sales— EkiBTBNCB  of  Thikq  Sold. 

Though  the  sale  of  goods  by  an  auctioneer  "as  are"  rrileves  him  from  any 
responsibility  by  way  of  warranty,  or  for  any  defects  In  the  condition  at 
the  thing  sold.  It  nevertheless  Implies  the  existence  of  the  thing  aoiA  In  some 
condition,  and  does  not  protect  him  if  the  subject  <rf  the  aale  Is  wbcdly  dif- 
ferent from  what  It  Is  represented  to  be. 

8.  Rbscisston— Damaoks. 

A  vendee  who  rescinds  a  sale  of  gooda  which  prove  to  be  unmerchanta- 
ble may  recover  the  exi>ense  of  carting  them  away. 

Appeal  from  Second  district  court. 

Action  by  Louis  Ruben  against  Edward  S.  Lewis  and  another  to 
recover  moneys  paid  to  an  auctioneer  for  goods  purchased  at  an  auc- 
tion on  the  ground  that  the  sale  was  made  by  false  representatimia. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 
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B.  Handford  and  Shipman,  Larocqne  &  Choate,  for  appellants. 
James  P.  Memann,  for  r^wndent. 

DALY,  P.  J.  The  justice  has  given  judgment  for  the  plaintiff  for 
the  TariooB  sums  of  money  paid  by  him  to  the  defendants  upon  pur- 
chases at  their  auction  rooms  of  three  lots  of  goods  represented, 
jcespectively,  to  be  mucilage,  Turkish  cigarettes,  and  a  lot  of  sheeting, 
hags,  burlaps,  and  wrapping  paper.  The  recovery  was  allowed  upon 
th6  daim  of  the  plaintiff  that  he  was  induced  to  make  these  purchases 
by  certain  representations  of  the  auctioneers,  and  that  the  representa- 
tions were  false,  and  it  is  claimed  by  the  appellants  that  the  plaintiff 
was  not  entitled  to  recover,  because  he  had  not  returned  nor  offered 
to  return  the  goods  in  question;  but  it  appears  from  his  testimony 
that  he  did  make  the  offer,  and  that  it  was  declined  by  defendants, 
who  would  only  agree  to  receive  the  goods  back  and  sell  them  for  his 
account.  This  was  equivalent  to  a  refusal  to  receive  the  goods,  and 
dispensed  jrith  the  necessity  of  proving  an  actual  return.  The 
goods  belong  to  defendants  by  virtue  of  this  judgment,  which  pro- 
ceeded upon  a  rescission  of  the  sale,  and  of  course  can  be  had  up<ni 
demand,  so  that  the  appellants'  complaint  that  the  plaintiff  may  have 
realized  upon  the  goods  by  a  sale,  and  is  the  gainer,  in  addition,  by  the 
recovery  back  of  the  price,  will  not  affect  the  right  of  recovery  in  this 
action. 

As  to  the  merits  of  the  plaintiff's  demand,  there  can  be  no  ques- 
tion, if  his  evidence  is  true,  and  the  justice  had  abundant  testimony 
upon  which  to  base  a  finding  that  it  was.  The  fluid  sold  as  mucilage, 
contained  in  bottles,  turned  out  to  be  colored  water;  the  tobacco  in 
cigarettes  sold  as  Turkish  cigarettes  turned  out  to  be  sweepings  of 
Virginia  tobacco;  and  the  lot  of  goods  represented  and  sold  as  bur- 
laps, seamless  bags,  and  sheeting  consisted  of  scraps  and  fragments 
piled  up  and  covered  with  certain  sheetings,  so  as  to  present  a  decep- 
tive appearance,  and  to  mislead  intending  purchasers,  and  prevent 
them  firom  making  an  examination.  The  defendants  claim  that  the 
goods  were  sold  "as  are,"  and  that  full  opportunity  was  given  bidders 
at  the  sale  to  examine  them.  If  the  saJe  of  the  goods  "as  are"  re- 
lieves the  defendants  from  any  responsibility  by  way  of  warranty,  or 
for  any  defects  in  the  condition  of  the  thing  sold,  it  nevertheless  im- 
plies the  existence  of  the  thing  sold  in  some  condition,  and  does  not 
protect  them  if  the  subject  of  the  sale  is  wholly  different  from  what 
it  is  represented  to  be.  It  might  protect  the  seller  if  the  article  sold 
as  mucilage  were  simply  damaged  mucilage,  or  if  the  cigarettes  w^e 
made  of  an  inferior  quality  of  Turkish  tobacco,  ot  if  tiie  sheetings, 
etc.,  were  in  a  damaged  condition;  but  it  would  not  protect  the  seller 
if  there  were  no  mucilage,  no  Turkish  tobacco,  and  no  sheetings,  etc., 
sold,  but  mere  imitations,  substitutes,  or  utterly  unmerchantable 
articles.  It  is  the  duty  of  the  purchaser  to  inspect,  if  the  opportunity 
is  afforded  him,  but  the  seller  must  not  resort  to  any  deception.  "In 
respect  to  the  merchantable  quality  of  goods  sold,  where  the  purchaser 
has  an  opportunity  of  inspecting  them,  the  rule  of  law  seems  to  be  that 
the  seller  may  let  the  buyer  cheat  himself  ad  libitum,  but  he  must  not 
actively  assist  him  in  doing  so."    5  Wait,  Act.  &  Def.  566.     The  de- 
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fendante'  'witness  Cleary,  an  experienced  purchaser  at  auctions,  who 
also  bid  upon  these  goods,  admitted  tiiat  he  was  led  to  believe,  from 
the  way  the  piles  of  sheetings  were  packed,  that  they  contained 
sheets  inside  the  same  as  outside;  and  it  was  proved  that  the  defend- 
ants' employ^  assorted  and  piled  those  goods.  The  defendant  Lewis 
admitted  that  they  should  have  been  described  as  '.'rags  of  sheetings." 
With  respect  to  the  mucilage  in  bottles  and  cigarettes  in  packages, 
which  were  not  easily  accessible  to  the  purchasers,  and  which  were 
sold  under  a  particular  description,  and  turned  out  to  be,  the  one 
totally  unmo-chantable,  namely,  col<Mred  water  instead  of  mucilage, 
and  the  other  a  different  article  from  what  was  sold,  the  plaintiff  is 
not  concluded  by  failure  to  make  an  examination  before  his  purchase. 
The  seller  cannot  complain  that  the  purchaser  relied  upon  his  re^ce- 
sentation  as  to  the  kind  of  goods  he  was  selling.  It  does  not  appear 
that  any  defects  of  the  goods  could  have  been  discovered  by  such  an 
examination  as  could  have  been  made  at  the  auction.  The  defend- 
ants are  not  relieved  by  want  of  knowledge  on  their  jpsat  of  the 
falsity  of  their  representations.  As  the  goods  were  not  as  represent- 
ed, defendants  could  not  have  known  that  the  representations  were 
true,  and,  if  they  affirmed  as  a  fact  that  which  th^  could  not  and  did 
not  know  to  be  a  fact,  their  liability  is  the  same  as  if  they  affirmed 
what  they  knew  to  be  false.  Marsh  v.  Falker,  40  N.  Y.  562;  Meyer  v. 
Amidon,  45  N.  Y.  169.  The  expense  to  which  the  plaintiff  was  put  in 
carting  away  the  unmerchantable  goods  was  properly  allowed  in  his 
recovery.  Had  the  goods  been  merchantable,  he  might  have  reim- 
bursed himself  for  this  g^cpense  by  selling  them,  which  he  could  not 
do  under  the  circumstances,  and  for  it  he  was  entitled  to  recover. 
The  judgment  should  be  affirmed,  with  costs.     Ail  concur. 


(20  Miflc.  Rep.  eoi.) 

LYKCH  V.  KLUBER  et  aL 

(Supreme  Ck>iirt,  Appellate  Tenn.   July  1,  1887.) 

1.  Warbhocsemeb' — Deoreb  of  Care. 

Warebousemen  are  bound  to  the  aaxne  degree  of  care  which  prodoit  per- 
sons usually  take  of  their  own  property,  and  proof  that  property  was  de- 
livered to  a  warehouseman  In  good  condition,  and  waa  damaged  when  re- 
turned by  him,  makes  out  a  prima  fade  case  of  negligence  against  him. 

S.  Damages — Evidence. 

An  objection  to  proof  of  the  amount  paid  for  repairs,  as  evidence  ot  the 
amount  of  damage  done  to  property,  is  obviated  by  the  evidence  of  the  per- 
Ron  who  made  the  repairs,  sut«eqiiently  given,  showing  that  the  charges 
were  reasonable,  and  amounted  to  the  sums  paid. 

Appeal  from  Eighth  district  court. 

Action  by  Annie  P.  Lynch  against  John  0.  BHuber  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.     Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

William  J.  Kane,  for  appellants. 
Maurice  Meyer,  for  respondent. 
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McADAM,  J,  The  plaintiff,  on  April  20,  1896,  left  with  the  de- 
fendants, storage  warehousemen,  a  quantity  of  personal  property  for 
safekeeping,  and,  after  being  in  their  wardiouse  for  a  number  of 
months,  certain  of  said  articles,  specified  in  the  bill  of  particulars, 
were,  upon  redelivery  to  her,  found  to  be  damaged,  and  the  articles 
designated  therein  as  'hissing  property"  were  not  returned  to  her. 
The  action  was  to  recover  damages  for  the  wrong.  The  defendants 
pleaded  a  general  denial,  and  set  up  a  lien  for  unpaid  storage.  The 
issues  were  sharply  contested  at  the  trial,  and  the  justice  decided  that 
the  damages  sustained  amounted  to  f  197,  upon  which  he  credited  the 
defendants  |36  for  the  storage,  and  awarded  a  judgment  for  the  dif- 
ference, |161,  with  costs. 

Warehousemen  are  bound  to  the  same  degree  of  care  which  pmdent 
persons  usually  take  of  their  own  property  (£dw.  Bailm.  §  333;  Knapp 
T.  Curtis,  9  Wend.  60),*  and  are  liable  only  for  ordinary  neglect  (Tits- 
worth  T.  Winnegar,  51  Barb.  148;  Powers  v.  Mitchell,  8  Hill,  545). 
The  defendants  claim  that  there  was  no  afiSrmative  proof  of  negligence 
on  their  part,  and  that  without  this  the  plaintiff  established  no  cause 
of  action  as  to  the  damaged  articles.  The  plaintiff  proved  that  her 
property  was  in  good  condition  when  it  reached  the  defendants'  posses- 
sion, and  that  when  returned  to  her  it  was  damaged  in  a  manner  and 
to  an  extent  that  would  have  been  impossible  if  properly  cared  for. 
This  made  out  a  prima  facie  case  for  the  plaintiff,  and  cast  upon  the 
defendants  the  duty  of  showing  that  the  injury  did  not  happen  in 
consequence  of  their  neglect  to  use  all  the  care  and  diligence  which 
a  pmdent  person  wonld  exercise  in  relation  to  his  own  property;  for 
tiie  mle  is  that,  where  property  intrusted  to  a  warehouseman  has  been 
returned  injured,  it  is  incumbent  on  him  to  show  how  the  injury  oc- 
curred, as  it  is  a  more  legitimate  inference  in  such  case  to  conclude 
that  there  was  a  want  of  proper  care  and  diligence  than  to  presume 
it  was  exercised.  Arent  v.  Squire,  1  Daly,  347;  Beed  v.  Crowe,  13 
Daly,  165;  Coleman  v.  Livingston,  36  N.  T.  Super.  Ct  82,  affirmed  56 
N.  Y.  658;  Ouderkirk  v.  Bank,  119  N.  Y.  263, 23  N.  E.  875. 

The  evidence  offered  by  the  defendants  failed  to  exculpate  them 
from  the  negligence  chanted,  and  the  justice  accordingly  held  them 
liable  for  the  damage  resulting  from  their  neglect.  The  property  not 
returned  was  proved  to  have  beien  worth  f87,  and  this  amount  was  also 
charged  to  the  defendants.  The  defendants  were  directed  by  the 
plaintiff  to  deliver  certain  of  her  goods  to  one  Darling,  an  auctioneer, 
and,  instead  of  doing  so,  they  delivered  them  to  another  auctioneer, 
named  Garland,  from  whom  Darling  afterwards  succeeded  in  recover- 
ing some,  but  not  all,  of  the  articles.  Those  not  recovered  were 
worth  f  14,  and  this  sum,  with  the  items  before  referred  to,  and  |1 
for  injury  to  the  piano,  made  up  the  judgment  awarded.  There  jeras 
a  conflict  as  to  the  defendants'  bill  for  storage,  the  plaintiff  claiming  a 
special  agreement  at  the  rate  of  f  12  a  month,  and  the  defendants  al- 
leging one  at  |18  a  month.  The  justice  found  in  favor  of  the  plain- 
tiff's contention;  so  that,  after  crediting  the  payment  on  account,  the 
defendants'  lien  was  reduced  to  |36,  the  sum  allowed  by  the  justice. 

Indeed,  all  the  questions  litigated  were  questions  purely  of  fact, 
arising  flrom  conflicting  evidence,  and  the  findings  of  the  trial  judge 
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thereon,  being  sufficiently  sustained,  are  regarded  as  concInmTe, 
though  we  might,  if  in  his  place,  have  reached  another  conclusion. 
Carey  v.  Smith,  5  App.  Div.  505,  38  N.  Y.Supp.l079;  Lynch  v.  Eailroad 
Co.,  6  App.  Div.  609,  39  N.  Y.  Supp.  1127.  "When  there  is  evidence 
on  both  sides,  and  the  case  is  balanced,  and  the  mind  of  the  court  has 
been  called  upon  to  weigh  conflicting  statements  and  inferences,  and 
decide  upon  the  credibility  of  opposing  witnesses,  much  wei^t  must 
be  accorded  to  the  special  adaptation  of  the  trial  court  to  investigate 
and  determine  such  questions.  Any  other  rale  would  nullify  the  pe- 
culiar advantages  which  that  tribunal  possesses,  in  observing  the 
manner  and  appearance  of  the  witnesses  produced,  and  the  various 
physical  and  mental  peculiarities  by  which  the  mind  of  the  profession- 
al observer  determines  the  degree  of  credit  which  ought  prudently  to 
be  attached  to  oral  testimony.  These  rules  have  been  the  subject  of 
frequent  comment  in  the  courts,  and  are  fully  sustained  by  authority." 
Baird  v.  Mayor,  etc,  96  N.  Y.,  at  paffe  577. 

The  defendants  excepted  to  the  admiE«ion  of  evidence  as  to  the  cost 
of  repairs  to  certain  of  the  articles.  Standing  alone,  this  might  have 
been  objectionable,  but  it  was  followed  up  by  the  evidence  of  the  per- 
son who  made  the  repairs,  showing  that  the  charges  therefw  were 
reasonable,  and  amounted  to  the  sums  testified  to  by  the  previous 
witnesa  This  was  legal  proof  of  the  damage,  and  obviated  any  force 
the  objection  might  otherwise  have  had.  Lafayette  v.  Qaffney,  47 
Hun,  583;  Gumb  v.  Railway  Co.,  114  N.  Y.  411,  21  N.  E.  993. 

Judgment  must  be  afBrmed,  with  coats.     All  concur. 


(20  Misc.  Rep.  547.) 

WILSON  et  aL  v.  IMPERIAL  ELECTRIC  IJOHT  Oa 

(Supreme  Court,  Appellate  Term.   July  1,  1887.) 

Pabol  Evidbkck— WBrrTEN  Coktbact. 

Letters  which  passed  between  the  parties  to  a  contract,  oontalnlng  an 
offer,  and  an  acceptance  thereof  upon  conditions,  no  assent  to  which  any- 
where appears,  do  not  constitute  an  agreement  In  writing,  which  cannot  be 
varied  by  parol  evidence. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Peter  K.  Wilson  and  others  against  the  Imperial  Electric 
light  Company  to  recover  upon  an  oral  agreement  whereby  the  de- 
fendant undertook  to  accept  return  of  part  of  a  number  of  electric 
lamps  installed  at  the  plaintiffs'  place  of  business  at  their  request,  and 
to  refund  an  equal  proportion  of  the  aggregate  price  paid.  I^om  a 
judgment  of  the  general  term  affirming  judgment  tor  plaintiffs  (45 
N.  ^.  Supp.  1151,  mem.),  defendant  appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISGHOFF,  JJ. 

Thos.  J.  Bitch,  Jr.,  for  appellant. 

Frederick  £.  Anderson  and  Wilder  &  Anderson,  for  respondents. 

BISGHOFF,  J.  The  exceptions  urged  for  reversal  are  without 
merit,  and  the  judgments  of  the  court  below  should  be  affirmed. 
The  appellant  bases  its  claim  of  error  in  the  recovery  (which  proceed- 
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ed,  against  objection,  upon  oral  evidence  of  an  agreement  by  the 
appellant  to  accept  return  of  part  of  a  number  of  electric  lamps  sup- 
plied to  the  respondents,  and  to  refund  an  equal  proportion  of  the  ag- 
gregate price  paid)  upon  the  untenable  assumption  that  that  corre- 
spondence between  the  parties  immediately  preceding  the  installation 
<rf  the  lamps  constituted  an  agreement,  to  which  class  of  written  in- 
struments, only,  the  rule  inhibiting  the  introduction  of  oral  evidence 
tending  to  contradict,  add  to,  or  vary  the  terms  applies.  This  propo- 
sition is  elementary.  Greenl.  £t.  §  276;  Underh.  Ev.  §  205;  2  Jones, 
Et.  §  437;  Browne,  Par.  Er.  13;  Benj.  Bales,  §  323,  and  note.  All 
the  cases  cited  by  counsel  for  the  appellant  are  in  harmony  there- 
with. The  correspondence  alluded  to  consisted  of  two  letters, — the 
first,  from  the  appellant  to  the  respondents,  pursuant -to  which  the 
former  offered  to  install  the  lamps  upon  terms  specified;  and  the  sec- 
ond, from  the  respondents  to  the  appellant,  whereby  the  respondents 
acceded  to  the  terms  proposed,  but  conditionally  only,  to  wit,  "with 
the  proviso  that,  if  the  lamps  are  not  satisfactory,"  the  appellant  would 
further  "agree  to  remove  them  free  of  charge,"  and  supply  a  "written 
ccHitract  from  the  Edison  Company  to  furnish  carbons  free  of  charge, 
and  to  send  a  man  each  day  to  trim  lamps,"  and  secure  a  "certificate 
from  the  board  of  fire  underwriters."  No  acceptance,  in  writing, 
by  the  appellant,  of  the  conditions  imposed  by  the  respondents,  any- 
where appeared.  The  constituent  of  an  agreement,  therefore,  the 
ac^T^gatio  mentium,  or  mutual  assent  of  the  parties,  was  not  apparent 
(White  V.  Corlies,  46  N.  Y.  467)  from  the  writing  before  the  court. 
"Hie  acceptance  of  an  offer  must  be  absolute  and  unqualified,  for, 
ontil  there  is  sudi  an  acceptance,  the  negotiations  of  the  parties 
amount  to  nothing  more  than  proposals  and  counter  proposals."  3 
Am.  &  Eng.  Enc.  Law,  852.  Quite  to  the  contrary,  it  did  appear 
from  the  writing  that  the  minds  of  the  parties  had  not  met 

Judgments  of  the  genoal  and  trial  terms  of  the  court  below  afBnn- 
ed,  with  costa     All  concur. 


(20  Misc.  Bep.  661.) 

LANAHAN  et  al.  ▼.  HBNBY  ZELTNBR  BREWINO  00. 

(Supreme  Ooxat,  Appellate  Term.    July  1,  1897.) 

1.  Trial — Ordss  or  Proof. 

Tbe  «»der  of  proof  Is  always  in  the  discretion  of  the  trial  Judge,  and  ex- 
ceptions to  evidence  of  conversations  with  one  not  shown  to  be  the  agent  of 
a  party  are  obviated  by  subsequent  proof  that  he  is  such  agent 
8.  Appkal— Motion  to  Dipmiss. 

A  mere  motion  to  dismiss,  made  at  the  close  of  a  case,  without  stating 
that  it  is  a  renewal  of  a  motion  previously  made  on  specific  grounds,  and 
without  claiming  that  such  grounds  are  still  ten.abie,  fails  to  specify  any 
defect  in  the  proof,  and  is  not  available  on  appeal. 

Appeal  from  city  court  of  New  YoA,  general  term. 

Action  l^  William  Lanahan  and  others  against  the  Henry  Zeltner 
Brewing  Cranpany.     From  a  judgment  of  the  general  term  afQrming 
a  judgment  in  favor  of  plaintiffs  (44  N.  Y.  Supp.  1121,  mem.),  defend- 
ant appeals.     Affirmed. 
.  Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 
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Langbein  Bros.  &  Lanebein,  for  appellant. 

Leventritt  &  Nathan  (D.  Leventritt,  of  counsel),  for  respondents. 

McADAM,  J.  The  action  was  to  recover  the  price  of  certain  liq- 
uors sold  and  delivered  by  the  plaintiffs  to  the  defendant.  Upon  the 
trial  it  was  conceded  that  there  had  been  a  sale  and  delivery  of  the 
goods,  and  that  the  sum  remaining  due  thereon  was  f220.90.  The 
sole  contention  submitted  to  the  jury  was  as  to  whom  the  goods  were 
sold.  They  w^e  delivered  at  the  liquw  store,  comer  of  116th  strert 
and  2d  avenue,  and  one  of  the  questions  litigated  was  whether  the 
store  belonged  to  the  defendant,  or  to  one  Timothy  Sullivan,  who  man- 
aged it.  It  was  proved  that  the  license  to  the  store  was  taken  out  in 
the  name  of  one  Massimino,  an  employ^  of  the  defendant,  for  its  bene- 
fit, and  that  the  defendant  subsequently  discharged  Sullivan  from  the 
management  of  the  store,  and  put  another  person  in  to  run  it.  It 
was  also  proved  that  the  company  was  in  the  habit  of  getting  licenses 
for  places  they  controlled,  in  the  names  of  different  employ^.  These 
circumstances  tended  strongly  to  show  ownership  of  the  store  in  the 
defendant,  and  were  sufficient,  at  least,  to  justify  the  submission  of  the 
question  for  determination. 

The  defendant's  representative,  Mr.  McKinney,  introduced  himself 
to  Mr.  Dunn,  the  plaintiffs'  agent,  and  handed  the  latter  oae  of  the 
defendant's  cards,  upon  which  was  printed  'Tresented  by  James  Mc- 
Kinney," and  at  the  same  time  stated  that  he  was  the  representao 
tive  of  the  Henry  Zdtner  Brewing  Oompany;  that  the  defendant  was 
refitting  the  store  in  question,  and  was  going  to  place  a  good  man 
there;  and  that  they  desired  the  plaintiffs'  goods,  so  that  they  mig^t 
more  successfully  compete  with  the  comer  saloon  across  the  way. 
Dunn  thereupon  went  to  the  store,  and  saw  Sullivan,  who,  in  response 
to  an  inquiry  as  to  his  commercial  rating,  said  that  he  was  but  an 
onploy^  there,  and  that  Dunn  would  have  to  see  McKinney.  Dunn 
did  BO,  and  received  the  following  reply  from  McKinney:  '^ou  pot 
them  in  there.  It  is  for  the  Henry  Zeltner  Brewing  Company.  The 
Henry  Zeltn»  Brewing  Ck)mpany  is  good  enough,  is  it  not?"  To 
which  Dunn  replied:  "Yes,  certainly."  And  McKinney  continued: 
"We  are  fitting  up  this  place  tor  him,  but  I  want  the  goods  billed  to 
Sullivan  because  I  do  not  want  it  known  that  we  have  this  place  <» 
our  hands."  Dunn  then  took  an  order  from  Sullivan  for  one  barrel 
of  Ziegler  blend  whisky,  and  one  half-barrel  of  Hunter  No.  1  rye,  and 
reported  this  to  McKinney,  who,  after  looking  over  the  order,  said: 
"That  is  not  the  way  to  do  business.  That's  a  picayune  way.  Put 
down  a  whole  barrel  there,"  And  McKinney  then  made  the  correc- 
tion upon  the  very  card  of  the  brewing  company  which  had  been  pre- 
sented by  him  to  Dunn,  and  the  goods  were  thereupon  delivered  at 
the  store.  There  was  certain  correspondence  between  the  plain- 
tiffs and  defendant  in  regard  to  the  resoonsibility  of  the  latter  for  the 
bill  in  suit.  In  one  of  the  lettos  inclosed  by  the  plaintiffs  to  the 
defendant  was  a  statement  that  Sullivan  had  been  introduced  to  Dunn 
by  McKinney,  the  agent  of  the  defendant,  who  said  that  the  Zeltner 
Brewing  Company  would  be  responsible  for  the  bill,  and  the  plaintiffs 
wrote  asking  the  defendant  to  advise  them  if  McKinney  made  a  car- 
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rect  statement,  to  which  the  defendant  replied  that  they  had  aeea. 
McKinney,  and  that  he  had  informed  them  that  no  such  asBxirance  had 
been  given.  The  defendant  in  no  manner  disputed  the  agency  of 
McKinney,  or  his  power  to  bind  the  defendant  if  he  undertook  to  do  so. 

The  exceptions  to  the  admission  of  evidence  of  conversations  with 
McKinney  were  obviated  by  proof  subsequently  introduced  that  Mc- 
Kinney was  the  agent  of  the  defendant,  so  as  to  make  his  declaration 
pending  the  negotiations  for  the  purchase  admissible.  The  objections 
made  were  really  to  the  order  of  proof,  which  is  always  in  the  discre- 
tion of  the  trial  judge.     Baylies,  Tr.  Prac.  173. 

The  facts  proved,  with  the  inferences  to  be  drawn  from  them,  suffi- 
ciently connected  the  defendant  with  the  sale,  so  as  to  warrant  the 
sabmission  to  the  jury  of  the  question  whether  the  credit  had  been 
extended  to  the  defendant  or  to  Sullivan,  and  the  jury,  by  their  ver- 
dict, found  that  it  had  been  extended  to  the  defen^nt. 

Upon  the  close  of  the  plaintiffs'  case,  the  defendant  moved  to  dis- 
miss, on  the  ground  that  no  authority  had  been  shown  on  the  part 
of  McKinney  to  bind  the  defendant,  and  that  the  letter  referred  to  a 
mere  "general"  agency,  and  not  an  agency  to  bind  for  the  sale  and 
purchase  of  goods.  Bo  that  in  the  motion  it  was  not  contended  that 
McKinney  was  an  agent,  having  special  and  limited  powers,  but  rather 
that  his  was  a  general  agency.  And,  upon  the  conclusion  of  the 
entire  case,  the  defendant's  counsel  merely  said:  "1  make  a  motion  to 
dismiss."  He  did  not  state  that  he  renewed  the  motion  formerly 
made,  nor  claim  that  the  grounds  then  specified  were  still  tenable. 
Boch  a  motion  fails  to  specify  any  defect  in  the  plaintiffs'  proof,  and 
is  not  available  on  appeal.  Ka^  v.  Levensohn,  18  Misc.  Bep.  202, 
205,  41  N.  Y.  Supp.  368;  Gerding  v.  Haskin,  141  N.  Y.  520,  36  N.  E- 
601;  Quinlan  v.  Welch,  141  N.  Y.  165,  36  N.  E.  12;  Adams  v.  Bank, 
116  N.  Y.  614, 23  N.  E.  7 ;  Binsse  v.  Wood,  37  N.  Y.  526.  The  defend- 
ant did  not  rely  npon  the  motion  to  dismiss  made  at  the  dose  of  the 
plaintiffs'  case,  but  offered  evidence  in  defense;  and  if,  on  the  conclu- 
sion of  the  trial,  the  record  sufficiently  established  the  plaintiffs'' 
right  of  action,  they  were  entitled  to  go  to  the  jury.  Berg  v.  Par- 
sons, 84  Hun,  60,  62,  31  N.  Y.  Supp.  1091;  O'Oonnell  v.  Samuel,  81 
Hun,  357,  30  N.  Y.  Sopp.  889;  Leslie  v.  Insurance  Ck>.,  63  N.  Y.  31,. 
32;  Tiffany  v.  St.  John,  65  N.  Y.  317;  Bartholomew  v.  Lyon,  67  Barb. 
86;  Painton  v.  Bailroad  Co.,  83  N.  Y.  7;  PoUatschek  v.  (Goodwin,  17 
Misc.  Bep.  587,  40  K.  Y.  Supp.  682.  The  case  seems  to  have  been  fairly 
submitted  to  the  jury,  under  a  charge  to  which  there  is  no  exception. 

The  exceptions  are  without  merit,  and  the  judgment  most  b«  af- 
firmed, with  costs.     All  concur. 

46  N.T.S.— 28 
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BVERITT  V.  NEW  TOBK  ENGRAVING  k.  PRINTING  00. 

(Supreme  Court,  Appellate  Term.  July  1,  1887.) 

JcDGMEMTs— Res  Judicata — Issttkb. 

Defendant  agreed  with  plaintiff,  In  consideratltm  of  his  procuring  for  de- 
fendant the  printing  wwrk  of  a  firm  of  publishers,  to  pay  plaintiff  a  com- 
mission of  10  per  cent,  monthly  on  all  work  received  frwn  such  firm,  aa  lonj; 
as  defendant  should  have  it.  Plaintiff  recovered  Judgment  against  defend- 
ant for  one  month's  commission,  and,  In  an  action  sniisequently  brought 
for  commissions  afterwards  accruing,  offered  the  judgment  in  evidence. 
fleW  that,  as  it  appeared  by  the  record  that  the  question  of  the  existence 
and  validity  of  the  contract  was  directly  involved  In  and  decided  by  the  first 
action,  the  judgment  was  res  adjudlcata  as  to  every  Issue  except  the  ac- . 
counts  on  which  the  commission  claimed  by  the  plaintiff  was  based. 

Appeal  from  city  ccmrt  of  New  York,  general  term. 

Action  by  George  W.  Everitt  against  the  New  York  Engraving  & 
Printing  Ck>mpany.  From  a  judgment  of  the  general  term  of  the  city 
court  (43  N.  Y.  Supp.  502)  afQrming  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF.  JJ. 

Wilson  &  Bennett  (J.  L.  Bennett,  of  counsel),  for  appellant. 
William  Hildreth  and  Field  &  Deshon  (C.  A.  Deahon,  of  coonael),  for 
respondent. 

McADAM,  J.  The  action  is  to  recover  f  1,309.65,  under  a  contract 
made  between  the  plaintiff  and  defendant  in  ihe  spring  of  19SI&,  where- 
by the  defendant  agreed,  in  consideration  of  plaintiff's  securing  for 
defendant  Harper  Bros.'  work,  to  pay  plaintiff  10  per  cent,  monthly 
on  all  the  work  that  came  to  the  defendant  from  Harper  Bros,  as 
long  aa  the  defendant  got  it,  and  that  the  payments  were  to  continue 
a&  long  as  the  work  came.  An  action  was  brought  in  the  Second 
district  court  for  the  March,  1895,  installment  accruing  under  the 
contract;  and  a  judgment  rendered  therefor  in  June,  1895,  was  affirm- 
ed by  the  common  pleas  general  term,  in  December,  1895.  14  Misc. 
Bep.  680,  35  N.  Y.  Supp.  1097.  The  defendant  assured  the  plaintiiF 
that,  if  he  procured  the  work,  it  would  not  require  his  attention,  and 
that  he  "could  go  to  California  if  he  pleased,  and  would  receive  his 
check  regularly."  The  plaintiff,  under  the  agreement,  procured  Harper 
Bros.'  work  for  the  defendant,  and  the  latter  has  had  it  ever  since: 

On  the  trial,  the  plaintiff  offered  the  judgment  roll  in  the  district 
court  action,  claiming  that  it  was  res  adjudicata  as  to  every  isme 
raised  by  the  pleadings  in  this  action,  except  the  accounts  which  had 
been  paid  by  Harper  Bros,  to  the  defendant,  upon  which  the  plain- 
tiffs percentage  was  based.  After  these  accounts,  showing  the  per- 
centage to  be  equal  to  that  for  which  the  jury  subsequently  rendered 
their  verdict,  had  been  proved,  the  plaintiff  rested.  The  defendant 
thereupon  moved  tat  a  nonsuit,  upon  the  ground  that  there  waa  no 
evidence  in  the  case  that  the  plaintiff  waa  the  procuring  cause  of 
the  commissions  for  the  months  sued  for.  The  motion  was  denied. 
The  defendant  then  offered  to  prove  affirmatively  that  the  plaintiff 
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was  not  the  procuring  cause  of  any  month's  commission  sued  tor; 
whereupon  the  plaintiff  admitted  that  he  had  rendered  no  services 
during  the  period  for  which  commissions  were  claimed.  Under  the 
contract  as  made,  and  the  interpretation  given  to  it  by  the  common  . 
pleaa  on  the  district  court  appeal,  the  commissions  payable  to  the 
plaintiff  were  to  continue  as  long  as  the  defendant  did  work  for 
Harper  Bros.,  and  were  to  apply  to  all  such  work,  without  any  new  ex- 
ertion on  the  part  of  the  plaintiff.  The  defendant  also  claimed  that 
Harper  Bros,  had  found  fault  with  the  payment  of  commissions,  and 
that  the  defendant,  in  consequence,  made  a  deduction  on  the  work 
equal  to  the  amount  of  the  commissions.  This  constitutes  no  defense 
to  the  action,  for,  under  the  contract,  the  jplaintiff  was  to  have  com- 
mission on  whatever  amount  the  defendant  received  from  the  Harpers. 
The  plaintiff  could  not  regulate  the  amount  of  the  defendant's  charges, 
and,  whatever  they  were,  his  commissions  were  to  be  based  upon  them. 
The  defendant  asks  how  it  is  possible  few  it  to  terminate  such  a  con- 
tract, and  rid  itself  of  the  burden.  One  easy  mode  would  be  to  dis- 
continue doing  work  for  Harper  Bros.,  in  which  case,  as  there  would 
be  no  revenue  from  that  source,  there  would  be  nothing  to  which  com- 
missions could  apply.  But  the  defendant  cannot  continue  to  do  the 
work  which  the  plaintiff  originally  influenced,  and  at  the  same  time  rid 
itself  of  its  obligation  to  pay  the  plaintiff  fw  bringing  it  to  them. 
This  is  a  matter  which  should  have  been  weighed  by  the  defendant 
before  it  made  the  contract.  It  was  in  its  power  then  to  protect  itself 
fally.  Having  failed  to  do  so,  it  cannot  now  be  heard  to  complain  oi 
its  own  indiscretioa 

The  judgment  in  the  district  court  action  established  the  validity  of 
the  contract,  and  all  we  have  to  do  now  is  to  give  to  it  its  proper  legal 
effect  The  appellant  claims  that  the  judgment  is  not  res  adjudicata, 
and,  to  sustain  the  proposition,  cites  authorities  holding  that,  where 
a  judgment  may  have  proceeded  upon  either  or  any  of  two  or  more 
different  and  distinct  facts,  the  party  desiring  to  avail  himself  of 
the  judgment,  as  conclusive  evidence  upon  some  particular  fact,  must 
riiow  affirmatively  that  it  went  upon  that  fact,  or  dse  the  question 
is  open  for  a  new  contention.  Lewis  v.  Pier  Co.,  125  N.  Y.  341,  26  N. 
E.  301.  But,  as  was  held  in  Bell  v.  Merrifield,  109  N.  Y.,  at  page  211, 
16  N.  E.  58,  the  fact  that  the  particular  point  involved  was  adjudi- 
cated in  the  other  action  may  appear  "either  by  the  record  in  that 
snit"  or  by  extrinsic  evidence,  la  this  instance  the  district  court 
record  is  printed  in  the  appeal  book,  and  it  clearly  appears  therefrom 
that  the  question  of  the  existence  and  validity  of  the  contract  was 
directly  involved  in  and  decided  by  that  action.  The  judgment  ren- 
dered therein  is  therefore  conclusive  as  to  all  matters  adjudicated 
thereby,  at  which  the  parties  might  have  litigated  as  incident  to  the 
snbject-matter  of  the  litigation.  Beich  v.  Cochran,  151  N.  Y.,  at 
page  127,  45  N.  E.  367. 

The  question  of  the  statute  of  frauds  was  considered  upon  the  former 
appeal,  and  disposed  of  on  the  familiar  rule  that  where  the  agreement 
may  consistently  with  its  terms  be  entirely  performed  within  a  year 
from  the  time  it  is  made,  although  it  m&y  not  be  probable  or  expected 
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tbat  it  will  be  performed  within  that  period,  it  is  not  within  the  con- 
templation of  the  statute. 

We  find  no  error,  and  the  judgment  must  be  aflOrmed,  with  costs. 
AH  concur. 


LYDIQ  V.  THOMPSON. 

(Supreme  Court,  Appellate  Term.   July  1,  188T.) 

AonoR  FOB  Rent— Etidencb. 

Upon  tbe  trial  of  an  action  for  rent,  where  tbe  issue  was  whether  tlie 
letting  was  by  the  month  or  by  the  year,  the  tenant  testified  that  it  was  by 
tbe  month,  and  the  agent  of  the  landlord  that  it  was  by  the  year,  bat  It 
was  shown  that,  In  a  petition  in  summary  proceedings,  the  same  ag^it  baA 
described  tenancy  as  by  the  month.  Heid  that,  notwitlistanding  circum- 
stances tending  to  show  that  the  tenancy  was  by  the  year,  it  was  not  error 
to  give  Judgment  in  favor  of  the  tenant 

Appeal  from  Thirteenth  district  court 

Action  by  Philip  Lydig  against  Minnie  J.  Thompson.     Judgment 
for  defendant,  and  plaintiff  appeals.     Affirmed. 
Argued  before  DAIiY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Olcott  &  Olcott,  for  appellant. 
W.  E.  Stewart,  for  respondent. 

McADAM,  J.  It  appears  that  about  October  1, 1896,  the  plaintiff 
rented  to  the  defendant  a  flat  in  premises  No.  211  West  117th  street, 
this  city;  that  the  tenant  was  to  pay  f30  a  month  rent,  and,  as  an 
inducement  to  hire,  was  to  have  the  place  one  month  and  a  half  with- 
out rent.  The  defendant  occupied  the  flat  during  the  free  period, 
from  October  1  to  November  15, 1896,  and  during  the  following  month, 
paying  the  rent  to  December  15, 1896,  when  she  abandoned  the  prem- 
ises; and  the  action  is  to  recover  two  months'  rent  after  that  date. 
The  issue  litigated  was  whether  the  hiring  was  for  a  year,  as  plaintiff 
maintained,  or  for  one  month  only  after  the  gratuitous  period  expired, 
as  defendant  claimed.  While  the  probabilities  would  seem  to  favor 
the  plaintiff's  contention  that  a  yearly  hiring  was  intended,  the  jus- 
tice, on  evidence  which  he  had  the  right  to  believe,  found  the  letting 
to  be  by  the  month  only.  The  tenant  testified  positively  that  the 
hiring  was  by  the  month,  and  that  she  persistently  refused  to  sign  a 
lease  acknowledging  a  tenancy  for  a  longer  period.  Mr.  Lewis,  the 
plaintiff's  main  witness,  testified  to  a  yearly  hiring;  but  he  admitted 
the  defendant's  unwillingness  to  sign  a  lease,  and  stated  that,  in 
consequence,. he  instituted  summary  proceedings,  under  the  statute,  to 
remove  her  from  the  premises.  In  the  petition  filed  to  obtain  the 
precept,  Lewis  swore  that  the  defendant  was  a  monthly  tenant, — a 
circumstance  which  the  justice  may  have  regarded  as  affecting  his 
credibility.  While  the  story  told  by  the  defendant  as  to  the  term  of 
hiring  is  sotnewhat  improbable,  we  cannot  say  that  it  is  untrue  or 
lediould  have  been  discredited.  The  justice  saw  the  witnesses,  and 
observed  their  manner  of  testifying,  and  was  on  that  account  best 
qnalifled  to  pass  upon  the  conflict  presented.     Upon  the  proofs  before 
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as,  and  particalarly  the  opposing  itatementi  of  the  plaintiiFs  chief  wit- 
ness, we  are  unable  to  say  that  the  justice  erred  in  finding  for  the  de- 
fendant upon  the  facts. 
Judgment  afSrmed,  with  costs.     All  concur. 


{'M  Misc.  Kep.  544.) 

DURYEA  et  aL  v.  RAYNBR. 

(Siq>reme  Court,  Appellate  Tom.   July  1,  1807.) 

1.  Burden  op  Pkoof— Isbtrcctions. 

In  an  action  for  damages  for  refusal  to  accept  goods  sold,  where  there  la 
no  queatlmi  of  an  afflrmatlTe  recovery  by  defendant,  it  is  eiTor  to  charge 
the  Jiuy  that,  In  wder  to  recover,  the  defendant  must  show  by  proof,  sat- 
iBfactory  to  them,  that  the  allegations  of  the  answer,  as  to  the  termfi  of  the 
contract  and  the  reasons  for  refusing  to  take  the  goods,  are  true,  since  such 
Instmctlon  puts  the  burden  of  proof  on  the  defendant,  instead  of  the  idaln- 
tlff. 

S.  Balb— Rrfusal  to  Acckft— Uamaoes. 

In  an  action  by  the  seller  for  damages  for  refusal  to  acc^t  goods,  a  com- 
plaint which  sets  up  the  contract,  the  plaintiff's  readiness  and  ability  to 
perform,  and  defendant's  refusal  to  accept,  with  a  general  allegation  of 
damage,  is  sufficient,  and  will  let  In  proof  <M(  damage  by  depreciation  In  mar- 
ket price. 

Appeal  frtMn  city  court  of  New  York,  general  term. 

Action  by  Duryea,  Watts  &  CJo.  agaitiHt  Julius  Rayner.  Prom  a 
judgment  for  plaintiff  (45  N.  Y.  Supp.  1138,  mem.),  defendant  appeals. 
Reversed. 

Argued  before  DALY,  P,  J.,  and  McADAM  and  BI8CHOFP,  JJ. 

Bobert  J.  Mahon,  for  appellant 
L.  B.  Bunnell,  for  respondent. 

BISCJHOPP,  J.  The  action  was  for  damages  sustained  by  the 
plaintiff  the  seller,  because  of  the  defendant's  refusal  to  accept  deliv- 
ery of  certain  car  loads  of  flour  under  an  entire  oral  contract  of  sale. 
One  car  load  was  accepted,  and  the  defendant  refused  to  accept  the 
remainder,  claiming  that  the  goods  were  not  of  the  quality  called  for 
by  the  agreement,  a  counterclaim  also  being  interposed  for  the  amount 
of  loss  suffered  by  the  defendant  because  of  his  acceptance  of  this 
portion  of  the  flour.  This  counterclaim  was  not  supported  by  pnxrf, 
and  the  issue,  as  flnally  submitted  to  the  jury,  was  whether  or  not  the 
refusal  to  accept  was  justified.  If  not  justified,  the  plaintiff's  right 
of  recovery  of  the  amount  claimed  was  apparently  indisputable,  since 
there  was  no  contradiction  as  to  the  Iohs  sustained  because  of  a  de- 
cline in  the  price  of  the  goods  between  appropriate  periods,  as  proven. 
At  least,  the  question  of  damages  was  so  submitted  to  the  jury  with- 
out objection;  but,  after  the  trial  justice  had  fully  charged  upon 
the  issues,  a  number  of  requests  to  charge  were  submitted  by  the 
plaintiff,  and  one  of  these,  charged  under  exception  by  the  defend- 
ant, was  clearly  erroneous  and  prejudicial.  As  thus  framed,  the 
charge  was: 

"Tbat  to  entitle  the  defendant  to  recover  he  Is  bound  to  show  by  proof  satis- 
factory to  them  [the  Jury]  that  the  allegations  of  the  answer,  in  raspect  to  the 
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temiB  of  the  contract,  and  the  reasona  for  refusing  to  take  the  remaining  fire 
car  loads  of  flour,  are  true." 

There  being  no  question  of  an  affirmative  recovery  by  the  defend- 
ant in  the  case,  this  instruction  operated  to  place  the  burden  of  proof 
upon  him  to  disprove  the  plaintiff's  essential  allegations  as  to  the 
terms  of  the  contract,  and  as  to  its  breach.  The  mere  statement  suf- 
fices to  show  the  error  committed,  since  it  is  superfluous  to  cite  au- 
thorities to  the  proposition  that  the  plaintiff's  caBe  must  be  proven  by 
the  preponderance  of  the  evidence,  and  that  the  defendant,  after  inter- 
poeing  a  general  denial,  is  under  no  obligation  to  disprove  that  case. 

We  note  that  a  point  was  made  by  the  defendant  upon  this  trial  as 
:  to  the  insufficiency  of  the  complaint,  and,  since  the  question  may 
be  raised  at  the  next  trial,  we  should  perhaps  consider  it  now.  The 
complaint  set  forth  the  contract,  the  plaintiff's  readiness  and  ability 
to  perform,  and  the  defendant's  refusal  to  accept,  coupled  with  a  gen- 
eral allegation  of  damage.  Here,  then,  there  was  a  cause  of  action 
alleged  for  the  breach  of  the  contract;  but,  because  there  was  only 
a  general  averment  of  damage,  it  was  claimed  for  the  defendant  that 
the  pleading  was  insufficient,  in  that  it  was  not  made  to  appear  that 
damages  had  accrued.  The  contention  proceeds  upon  the  failure  of 
the  complaint  to  state  which  one  of  the  seller's  three  remedies  (Dustan 
V.  McAndrew,  44  N.  Y.  72)  was  sought  to  be  invoked,  and  that,  if  the 
plaintiff  had  been  put  to  a  loss  because  of  depreciation  in  the  market 
price  of  the  goods,  he  should  have  alleged  the  fact  that  there  was  such 
depreciation.  That  this  complaint  ^  forth  a  cause  of  action  was 
held  by  the  late  court  of  common  pleas  when  the  question  c&me  up  in 
the  ^latter  of  an  attachment  (Duryea  v.  Rayner,  11  Misc.  Rep.  294,  32 
N.  Y.  Snpp.  247) ;  and  we  find  no  reason  for  adopting  any  different 
view. 

It  may  well  be  that  the  defendant  could  have  moved  fOT  a  bill  of 
particulars,  or  that  the  complaint  be  made  more  definite  and  certain, 
bat  -enough  was  alleged  to  support  proof  of  the  actual  damage,  such 
as  was  here  offered,  these  damages  not  being  special,  but  simply  gen- 
eral, damages,  in  one  of  three  aspects.  2  Sedg.  Meas.  Dam'  §  753  et 
seq. ;  2  Suth.  Dam.  §  647 ;  1  Suth.  Dam.  §  52.  The  case  of  Thompson  v. 
Gould,  16  Abb.  Prac.  (N.  S.)  424,  appears  to  express  a  contrary  view ; 
but  this  adjudication  was  at  special  term,  has  not  apparently  been 
followed,  and  the  argument  is  not  found  to  be  persuasive,  since  the 
presumption  of  damages  arising  from  the  breach  of  the  contract  was 
sufficient  to  render  the  complaint  in  that  case  proof  against  danurrer. 
1  Suth.  Dam.  §  9.  As  has  been  said,  however,  a  new  trial  must  be 
had,  because  of  the  error  noted  in  the  course  of  the  instructions  to  the 
jury. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.     All  concur. 
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In  M  HUMFRBVILLB. 

(Supreme  Oonrt,  Appellate  IHtIsIod,  First  Department.    July  2,  189T.) 

OOMTXIfPT— POWKR  OF  Sdbrooatb— Rkpubal  TO  Pat  Costs. 

Under  sections  2564,  255S,  Code  CIt.  Proc.,  a  surrogate  bas  power  to 
enfcMTce  a  decree  directing  the  payment  of  costs,  by  proceedings  for  con- 
tempt. 

Appeal  fr<Mn  surrogate's  court,  New  York  county. 

In  the  matter  of  the  application  for  the  removal  of  J.  Lee  Humfre- 
▼ille,  aa  executor  of  Maiy  J.  Haremeyer,  deceased.  The  executor 
appeals  from  an  order  adjudging  him  guilty  of  contempt,  and  directing 
that  he  be  committed  to  the  common  jail  until  he  pays  certain  moneys 
AlBnned. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Abram  KUng,  for  appellant. 
Heniy  EL  Whitman,  for  respondent. 

O^RIEN,  J.  The  single  question  presented  on  this  appeal  is 
whether  a  decree  of  the  surrogate  directing  the  payment  of  costs  may 
be  enforced  by  contempt  proceedings.  As  a  matter  of  first  impres- 
sion, we  should  be  inclin^  to  answer  this  in  the  negative;  and  this 
impression  is  strengthened  by  our  recollection  that  prior  to  the  adop- 
tion of  the  present  Ck>de,  and  pursuant  to  the  provisions  ot  the  Re- 
vised Statutes,  no  person  could  be  arrested  or  imprisoned  for  the  non- 
payment of  costs  awarded  in  an  action  or  special  proceeding;  and  by 
section  15  of  the  Code  of  CJivil  Procedure  it  is  provided : 

"But  a  person  shall  not  be  arrested  or  imprisoned,  for  the  nonpayment  of 
coots,  awarded  otherwise  than  by  a  final  Judgment,  or  a  final  order,  made  in 
a  special  proceeding  instituted  by  state  writ,  except  where  an  attorney,  coun- 
aellor  or  other  officer  of  the  court,  is  ordered  to  pay  costs  for  misconduct  as 
■och,  or  a  witness  Is  ordered  to  pay  costs  on  an  attachment  for  nonattendance." 

The  proceedings  for  the  removal  of  Mr.  Humfreville  as  executor  can- 
not be  brought  within  any  of  the  clauses  of  this  section,  so  as  to  au- 
thorise, under  it,  his  imprisonment,  because  the  moneys  directed  to  be 
paid  were  the  interlocutory  costs  and  disbursements  arising  upon  an 
appeal  from  an  <»der  of  the  surrogate  in  proceedings  pending  in  the 
surrogate's  court;  and  there  are  many  cases  which  hold  that  under 
the  Revised  Statutes,  and  before  the  enactment  of  the  second  part  of 
the  Code,  there  was  no  authority  to  punish  as  for  a  contempt  for  the 
nonpayment  of  costs,  even  though  such  costs  were  provided  for  by  an 
order  or  a  decree.  By  the  provisionB,  however,  of  the  second  part 
of  the  Code,  enacted  in  1880,  and  under  section  2555,  the  courts  have 
recognized  in  every  case,  so  far  as  we  hare  had  our  attention  called 
to  it,  the  power  of  the  sorrogate's  court  to  enforce  a  decree,  including 
a  direction  as  to  the  payment  of  costs,  by  a  contempt  proceeding. 

In  Re  Knrtzman,  2  N.  T.  St  Rep.  655,  where  the  question  was  pre- 
sented as  to  the  power  of  the  surrogate  to  punish  an  administrator 
for  contempt  for  ftiilure  to  pay  an  allowance  to  a  special  guardian  un- 
der a  decree,  the  late  general  term  in  this  department  said: 
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"Whatever  doubt  there  may  have  been  before  the  Code  as  to  the  power  of 
the  surrogate  to  punish  an  administrator  for  contempt  In  proceedings  of  this 
character,  there  can  no  iMiger  be  any  doubt  as  to  such  power  and  Its  extent." 

And  Mr.  Bedfield,  in  hia  work  on  Surrogates'  CJourts,  sajs  (page 
876): 

"But  payment  of  the  costs  awarded  against  a  party  by  a  final  decree— e.  g,  a 
decree  granting  probate-^may  be  enforced  by  attachment" 

While  In  re  Dissosway,  91  N.  Y.  235,  is  not  an  authority,  it  fur- 
nishes a  strong  argument  for  the  construction  given  to  the  section  by 
the  surrogate.  Tbat  was  a  contest  between  Dissosway,  a  creditor, 
■and  one  Hayward,  as  to  the  qualifications  of  the  latter  to  receive  let- 
ters testamentary.  The  proceeding  terminated  in  a  decree  awarding 
.letters  to  Hayward,  and  directing  Dissosway  to  pay  f  715.60  costs  and 
•disbursements.  A  motion  was  then  made  to  punish  him  as  for  a 
•contempt  for  his  failure  to  pay  such  costs,  which  was  granted.  The 
matter  came  before  the  supreme  court  on  habeas  corpus.  The  court 
■of  appealSj^  referring  to  the  various  sections  of  the  Ckxie,  intimated 
^  no  doubt,  but,  on  the  contrary,  seemingly  recognized  the  power  of  the 
'  surrogate  to  enforce  such  a  decree  by  contempt  proceedings,  but  held 
that  as  no  proper  foundation  in  that  instance  for  the  proceeding  had 
been  laid  l^  the  issuance  of  an  execution,  as  provided  in  section  2565, 
the  order  discharging  Dissosway  from  arrest  was  proper. 

Although  the  power  exercised  by  surrogates  is  only  that  conferred 
by  statute,  and  is  limited  thereby,  we  think  that  the  language  of  the 
sections  relied  upon  will  justify  the  construction  placed  upon  it  by 
the  surrogate  in  this  proceeding.  By  section  2554  of  the  Code  it  is 
provided  that  a  decree  directing  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  particts,  may  be  enforced  by  an  execution 
against  the  property  of  the  parties  directed  to  make  the  same.  By 
section  2555  it  is  provided  that  a  decree  of  the  surrogate's  court  di- 
recting the  payment  of  moneys  may  be  enforced  by  serving  a  certified 
copy  upon  the  party  against  whom  it  is  rendered,  and,  if  he  refuses  or 
willfully  ne^ects  to  pay  it,  by  punishing  him  for  a  contempt  of  court — 
First,  where  it  cannot  be  enforced  by  execution;  second,  where  part 
of  it  cannot  be  so  enforced  by  execution;  and,  third,  where  an  execu- 
tion issued  has  been  returned  wholly  or  partly  unsatisfied.  It  is 
insisted,  however,  by  the  appellant,  that  the  payment  of  money  as  pro- 
vided by  this  section  of  lie  Code  has  reference  only  to  moneys  be- 
longing to  an  estate  of  which  the  party  was  either  executor  ac  trustee, 
which  moneys  he  holds  in  trust  fw  the  benefit  of  some  third  party,  and 
has  no  application  to  a  case  in  which  there  has  been  a  nonpayment 
of  interlocutory  costs  in  a  proceeding  pending;  in  the  surrogate's  court. 
This  view  is  sought  to  be  upheld  by  the  case  of  Watson  v.  Nelson, 
69  N.  Y.  537,  and  many  other  cases  that  might  be  referred  to,  rdating 
to  the  statutory  powers  of  surrogates  as  they  existed  under  the  Re- 
vised Statutes,  which,  as  before  stated,  have  been  superseded  by  the 
enactment  of  the  second  part  of  the  Code  in  1880.  We  do  not  find 
in  the  language  used  any  limitation  as  to  the  kind  or  nature  of  the 
money  to  be  paid.  It  is  in  the  broadest  terms,  and  would  indade 
costs  or  any  sum  of  money  which  by  a  final  decree  was  directed  to 
be  paid.     We  do  not  understand  that  there  is  any  contention  but 
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that  the  direction  to  pay  the  money  was  by  a  final  decree.  Therefore 
it  conies  expresriy  within  the  terms  of  the  sections;  and  we  fail  to 
find  any  language  that  could  be  construed  into  a  limitation  of  the 
genera]  power  thus  conferred,  or  that  would  make  it  applicable  only 
in  cases  where  the  decree  has  reference  to  moneys  belcmging  to  an 
estate  of  which  the  party  is  either  executor  or  trustee,  which  moneys 
he  holds  in  trust  for  the  benefit  of  third  parties;  but  it  is  equally 
applicable  to  the  payment  of  all  sums  of  mon^,  whether  costs  or  oth- 
erwise, included  in  and  directed  to  be  paid  by  a  final  decree. 

The  suggestion  that  the  decree  is  defective  because  it  provides  for 
the  payment  to  the  petitioners  or  their  attorneys,  and  that  this  is  not 
equivalent  to  a  judgment  that  Humfreville  has  refused  to  obey  any 
decree  of  the  surrogate  by  which  the  rights  of  any  of  the  respondents 
have  been  impeded  or  impaired,  we  think  is  without  force.  Even  if 
that  direction  were  irregular,  it  could  famish  no  defense  to  the  pro- 
ceeding to  enforce  the  decree;  for,  assuming  such  a  direction  to  be 
improper,  the  appellant's  only  remedy  would  be  by  appeal  or  a  motion 
to  correct  the  decree.  The  decree  was  not  void,  and  could  not  there- 
fore be  disregarded  by  reason  of  any  such  irregularity.  People  v. 
Bergen,  53  N.  Y.  404;  Ferguson  v.  Cummings,  1  Dem.  Sur.  423.  Nor 
do  we  think  that  any  of  the  other  grounds  of  insularity  suggested 
are  fatal  to  the  wder  appealed  from,  which  is  based  on  service  of  the 
decree  and  demand,  and  upon  an  order  to  show  cause,  which  is  the 
practice  authorized  by  the  Code. 

Our  conclusion,  therefore,  upon  the  merits,  taking  the  language  of 
the  sections  relied  upon,  is  that  the  Code,  as  now  existing,  has  con- 
ferred upon  the  surrogate  power  to  enforce  a  decree  directing  the 
payment  of  costs  by  proceedings  for  contempt,  and  ttiat,  therefore,  the 
order  of  the  surrogate  must  be  affirmed,  with  costs  and  disbursements. 
AH  concur. 


(20  Mi8C.  Rep.  59S.) 

OOCHBAN  V.  REICH.    (No.  L) 

(Saprune  Court,  Appellate  Term.   July  1,  1807.) 

OtKNIHO  DBFADI.T. 

The  power  of  tl>e  district  courts  in  the  city  of  New  Toric,  under  section 
1367  of  the  consolidation  act,  to  open  defaults,  extends  only  to  actions,  and 
does  not  apply  to  summary  prooeedings. 

Appeal  from  Sixth  district  court. 

Action  by  William  F.  Cochran  against  Lorenz  Reich.  Appeal  by 
tenant  from  final  order  made  on  default  of  a  verified  answer  in  sum- 
mary proceedings,  under  the  statute,  for  nonpayment  of  rent,  and  from 
an  order  denying  a  motion  to  open  such  default,  and  permit  the  tenant 
to  come  in  and  defend.  Final  order  aflBrmed.  Appeal  from  order 
refusing  to  open  default  dismissed. 

Argued  before  McADAM  and  BISCHOPP,  JJ. 

Vanderpoel,  Cuming  &  Cloodwin  (Delos  SicCurdy,  of  counsel),  for 
appellant 

Evarts,  Choate  &  Beaman  (Treadwell  Cleveland,  of  counsel),  tm  re- 
spondent. 
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and  80  New  Tork  SUt*  Raportar. 

McADAM,  J.  The  proceeding  was  to  remove  Lorena  Beich  as  ten- 
ant from  the  premises  known  as  the  "Cambridge  Hotel,"  comer  ot 
Fifth  avenue  and  Thirty-Third  street,  for  default  in  the  payment  of 
f  13,250,  rent  due  at  the  time  of  demand  made  therefor.  A  verified 
petition  was  filed  by  William  F.  Cochran,  the  landlord,  and  a  precept 
founded  on  said  petition  was  duly  iasaed  and  served,  returnable  Au- 
gust 17,  1892.  Upon  the  return  day,  the  tenant  appeared  by  James 
D.  Hewitt,  his  attorney,  and  applied  for  an  adjournment,  which  was 
denied  by  the  justice;  and,  as  no  answer  was  filed  by  the  tenant, 
a  final  order  went  against  him  by  default,  awarding  possession  of  the 
premises  to  the  landlord.  The  appearance  by  the  tenant  without  ob- 
jection conceded  the  regularity  of  the  service  of  process,  and,  as  all  the 
jurisdictional  facts  required  to  be  stated  were  alleged  in  the  petition 
with  care  and  particularity,  it  is  difficult  to  discover  upon  what  ground 
the  record  is  open  to  atta^  upon  appeal.  The  rent  was  subsequently 
paid,  and,  in  consequence,  no  warrant  on  the  final  order  was  executed. 

There  was  an  attempt  made  in  the  motion  papers  to  dispute  Mr. 
Hewitt's  authority  to  appear,  but  Mr.  Hewitt's  affidavit  upwi  that 
subject  establishes  that  the  appearance  by  him  was  authorized.  The 
marshal's  return  of  service  was  also  attacked,  but  this  was  fully  met 
by  affidavits  produced  by  the  landlord.  Without  conceding  the  power 
of  the  justice,  after  final  order,  to  pass  upon  such  objections,  it  is  suffi- 
cient to  say  that  no  harm  came  to  the  tenant  by  the  rulings  made,  be- 
cause they  seem  to  be  sustained  by  the  proofs,  and  the  marshal's  re- 
turn, upon  its  face,  answers  all  the  requirements  of  the  statute. 

The  motion  to  open  the  default  was  denied  March  21,  1893,  on 
various  grounds,  including  that  of  want  of  power, — ^a  question  we  will 
next  consider.  Section  1367  of  the  consolidation  act,  relating  to  the 
district  courts,  under  which  statute  the  application  was  made,  pro- 
vides that  "any  justice  may,  upon  motion  made  before  him,  open  and 
set  aside  any  default  made  in  any  action  tried  before  or  by  him,"  etc 
This  applies  only  to  "acti<ms"  (technically  so  called),  and  not  to  the 
summary  remedies  authorized  by  statute,  under  which  the  landlord 
proceeded,  which  are  denominated  "special  proceedings,"  as  distin- 
guished from  actions.  Dorschel  v.  Burkly,  18  Misc.  Bep.  241,  41  N.  Y. 
Supp.  389;  Decker  v.  Sexton,  19  Misc.  Bep.  59,  43  N.  Y.  Supp.  167, 174. 
So  that,  irrespective  of  the  merits  (if  any  there  were),  the  application 
was  properly  denied. 

It  follows  that  the  final  order  mast  be  affirmed,  and  the  appeal  from 
the  order  denying  the  motion  to  open  the  default  dismissed,  with  costs. 

BISOHOPP,  J.,  concurs. 
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(20  Misc.  Itep.  628.) 

COCHRAN  v.  RBICH.    (NoB.  2  and  8.) 

(Supreme  Court,  Appellate  Term.   July  1,  1897.) 

Lahslobd  ahd  Tenant — Summary  Prockrdinob. 

Where  gommary  proceedings  for  tbe  removal  of  a  tenant  are  taken  under 
a  lease  providing  (or  the  payment  both  of  rent  and  of  water  i-ents,  and  any 
amount  for  either  la  found  to  be  due,  the  landlord  in  entitled  to  a  floal 
order. 

Appeal  from  Sixth  district  court 

Action  by  William  F.  Cochran  against  Lorenz  Belch.     From  a  final 
order  in  summary  proceedings,  defendant  appeals.     AfSrmed. 
Argued  before  McADAM  and  BI8CH0FP,  JJ. 

Vanderpoel,  Cnming  &  Goodwin  (Delos  McGurdy,  of  counsel),  for 
appellant 

Evarts,  Cfaoate  &  Beaman  (Treadwell  Cleveland,  of  counsel),  for  re- 
spondent 

McADAM,  J.     After  the  final  order  of  August  17, 1892,  was  made 
■  in  the  proceeding  between  these  same  parties,  referred  to  in  the  opin- 
'  ion  filed  this  day  in  appeal  Ka  1  (46  N.  T.  Bupp.  441),  and  the  rent 
under  such  order  was  paid,  the  landlord  commenced  the  two  proceed- 
ings from  which  the  present  appeals  are  taken, — one  on  February  18, 
1£^3,  for  the  nonpayment  of  |13,250,  rent  accruing  after  said  first  pro- 
ceeding, up  to  November  1, 1892,  and  of  f  1,903.30,  water  rents  paid  by 
the  landlord;  and  the  other  on  March  2,  1893,  for  the  nonpayment  of 
f  13,250,  rent  from  November  1,  1892,  to  February  1, 1893.     The  ten- 
'ant  interposed  as  a  defense  that  the  lease  was  usurious  and  void. 
Prior  to  the  trial  of  these  two  proceedings,  a  suit  in  equity  brought 
.  by  the  tenant  against  the  landlord  came  on  for  trial  in  the  supreme 
cbdrt     In  that  suit  the  tenant  claimed,  by  way  <rf  equitable  rdief, 
that  the  lease  be  declared  a  mortgage  to  secure  usurious  loans,  and 
,  on  that  account  void.     The  supreme  court,  after  a  trial  on  the  merits, 
decided  that  the  final  order  referred  to  in  the  opinion  on  appeal  No. 
1  was  an  adjudication  that  the  relation  of  landlord  and  tenant  existed 
between  the  parties,  and  estopped  the  tenant  from  questioning  the 
validity  of  the  lease,  and  found : 

"First.  That  on  (»  about  February  1,  1888,  the  defendant  made  to  the  plain- 
tiff a  lease  dated  that  day,  of  premises  at  the  southwest  comer  of  Fifth  avenue 
and  Thirty-Third  street,  known  as  'Numbers  328,  330,  332,  and  334  Fifth  ave- 
nue,' in  the  city  of  New  York;  The  plaintiff  accepted  said  lease,  and  entered 
Into  iw^sesslon  of  said  premises  thereunder. 

''Second.  The  rent  for  the  months  of  May,  June,  and  July,  1892,  amounting 
to  $13,250,  was  due  and  payable  under  said  lease  by  the  plaintiff  to  the  de- 
.fendant  on  August  1,  1892.  The  said  rent  remaining  unpaid  by  the  plaintiff 
<Mi  August  12,  1882,  on  that  day  the  defendant  duly  began  summary  proceedings 
in  the  district  court  of  the  city  of  New  York  for  the  Sixth  Judicial  district,  to 
wliicb  court  Jurisdiction  In  that  behalf  appertained,  to  recover  the  possession  of 
tlie  said  premises  by  reason  of  the  failure  of  the  plaintiff  to  pay  the  said  rent 

"Third.  That  in  said  proceedings  a  precept  was  duly  issued,  and  served  upon 
die  plaintiff,  and  upon  the  return  thereof  on  August  17,  1892,  the  said  plamtlff, 
tbe  tenant  in  said  proceeding,  appeared  by  attorney. 

"Fotnth.  On  August  17.  1892,  in  said  summary  proceedings,  Judgment  was 
didy  rendered  In  favor  of  the  petitioner  in  said  proceedings,  William  F.  Coch- 
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ran,  the  defendant  herein,  that  satd  petitioner  h&ve  possession  of  the  uld  prem- 
isee  by  reason  of  the  nonpayment  of  the  tenant's  rent." 

And  the  court  decided  that  the  lease  of  the  said  premises  was  and  is 
a  valid  lease,  and  directed  that  the  complaint  be  dismissed  on  the 
merits,  with  costs. 

The  judgment  in  the  supreme  court  suit  was  put  in  evidence  on  the 
trial  of  these  two  proceedings,  and  the  justice,  following  the  ruling 
made  by  the  supreme  court,  held  that  the  lease  was  a  valid  instro- 
ment,  and  that  the  supreme  court  judgment  was  condurave  as  to  all 
matters  adjudicated  thereby,  or  which  tiie  parties  might  have  litigated 
as  incident  to  the  subject-matter  of  the  litigation.  Jordan  v.  Van 
Epps,  85  N.  Y.  436;  Reich  v.  Ck)chran.  151  N.  Y.  127,  45  N.  E.  367. 
The  supreme  court  judgment  having  been  affirmed  by  the  general 
term  (74  Hun,  551,  26  N.  Y,  Supp.  443),  and  by  the  court  of  appeals 
(151  N.  Y.  122,  45  N.  E.  367),  the  only  questions  open  to  review  now 
are  those  relating  to  the  amount  of  rent  found  due,  and  the  suffi- 
ciency of  the  demand  made  therefor.  As  to  the  rent  for  the  pr«n- 
ises,  there  is  no  question,  because  the  amount  was  fixed  by  the  lease, 
and  there  was  no  allegation  oc  proof  of  payment.  The  landlord  pro- 
duced receipted  bills  for  the  water  rents,  and  proved  their  payment, 
thereby  establishing  his  right  thereto  under  the  terms  of  the  lease, 
which  provided  that,  if  the  tenant  did  not  pay  than,  the  landlord 
might  enforce  payment  thereof  to  him,  as  part  of  the  rent  reserved 
by  the  lease.  Bowman  v.  Downer,  28  Vt.  532;  Hall  v.  Hall,  1  Mass. 
101;  Lewison  v.  Hoffman,  8  Misc.  Bep.  583,  29  N.  Y.  Supp.  1119; 
Blazo  V.  Gill,  143  N.  Y.  232,  38  N.  E.  101.  The  justice  had  no  power 
to  award  judgment  for  the  recovery  of  the  rent  or  water  rents,  and, 
if  any  amount  for  either  was  due,  the  landlord  was  entitled  to  the  final 
order.  Jarvis  v.  Driggs,  69  N.  Y.  143;  Grafton  v.  Brigham,  70  Hun, 
131,  24  N.  Y.  Supp.  64.  The  donand  was  made  by  a  three  days'  no- 
tice in  writing,  in  the  form  and  served  in  the  manner  prescribed  t^ 
the  statute;  so  that  everything  essential  to  the  Iandlord'«  case  wsA  Es- 
tablished. 

The  objections  urged  in  the  court  below  are  without  merit,  and  the 
final  orders  must  be  affirmed,  with  costs. 

BISCHOPP,  J.,  concura 


(18  App.  Dlv.  412.) 

PEOPLE  ex  rel.  L1NNBB3N  r.  BNNIS. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  29,  1897.) 

Handamux— Ikabilitt  to  Afkobd  Relief. 

Where,  upon  an  application  for  a  mandamus  to  restore  the  applicant  to 
a  position  in  the  public  service,  the  respondent  submits  an  affidavit  stating 
that  the  position  to  which  the  applicant  seeks  restoration  has  been  Abol- 
ished, and  this  statement  is  not  put  In  Issue,  a  peremptory  writ._^.j;fppetif 
denied. 

Appeal  from  trial  term. 

Application  by  the  people,  on  the  relation  of  Thomas  J.  Linnekin, 
for  a  writ  of  mandamus  against  John  Ennis,  commissioner  of  the  fire 


Digitized  by 


Google 


Sop.  Ct.)  PEOrUC  T.  KMKIS.  445 

department  af'the  city  of  Brooklyn.     From  an  order  denying  tbe  writ, 
relator  appeals.     AflSrmed. 

Ajgued  before  GUIiLEN^  BABTLETT,  HATCH,  and  BRADLEY, 
JJ. 

Jesse  Johnson,  for  appellant; 
Joseph  A.  Burr,  for  respondent. 

PEE  OUEIAM.  On  January  2,  1886,  the  relator  waa  appointed 
a  pilot  in  the  Are  department  of  the  city  of  Brooklyn,  and  assigned 
to  duty  as  pilot  upon  the  Are  boat  Seth  Low.  He  continued  in  such 
position  until  the  27th  day  of  February,  1886,  when  he  was  summarily 
removed  from  such  position  by  the  defendant.  Thereupon,  and  on 
April  30th  of  the  same  year,  he  procured  to  be  issued  an  order  to  show 
cause  why  a  peremptory  vmt  of  mandamus  should  not  issue  against 
the  defendant,  requiring  him  to  forthwith  reinstate  and  restwe  the 
said  relator  in  his  position  as  pilot  The  moving  papers  recited 
the  facts  as  above  stated,  and  such  application  was  met  on  the  part 
of  the  defendant  by  an  a£Sdavit  of  the  deputy  commissioner  of  the 
fire  department,  which  stated  that  "the  said  relator  was  duly  removed 
from  said  position,  and  thereupon  and  thereafter  the  said  position 
of  pilot  was  duly  abolished."  ^Ails  fact  was  not  controverted  by  any- 
thing which  appeared  in  the  moving  papers,  nor  was  any  application 
made  by  the  relator  for  an  alternative  writ.  The  relator  then  insisted 
that  he  was  entitled  to  the  peremptory  writ,  and  submitted  such 
claims  to  the  court  for  determination.  The  court  denied  the  applica- 
tion, and,  from  the  order  entered  thereon,  this  appeal  is  taken. 

It  is  clear  that  the  order  denying  the  peremptory  writ  was  properly 
made.  We  do  not  understand  it  to  be  contended  that  the  position 
held  by  the  relator  could  not  be  abolished,  and  nothing  which  appear- 
ed in  the  papers  put  that  fact  in  issue.  It  has  been  uniformly  held 
that  a  position  may  be  abolished  unless  there  is  some  express  prohibi- 
tion in  the  law  (Phillips  v.  Mayor,  etc.,  88  N.  Y.  245);  and  here  there 
18  none.  There  is  nothing  before  the  court  which  reflects  upon  the 
good  faith  of  the  d^endant  in  abolishing  the  position,  and  the  relator 
is  concluded  in  this  respect  by  what  appears  in  the  opposing  affidavit. 
People  V.  Board  of  Gom'rs  of  Charities,  etc.,  of  Kings  County,  1  App. 
DiT.  3, 36  m.  Y.  Supp.  1002.  As  the  relator  insisted  upon  his  motion 
for  the  peremptory  writ,  the  detenninati(m  of  the  question  became  one 
of  law,  based  upon  the  assumption  that  the  position  had  been  lawfully 
abolished.  People  y.  Cromwell,  102  N.  Y.  477,  7  N.  E.  413;  People 
V.  City  of  Brooklyn,  149  N.  Y,  215,  43  N.  E.  554.  The  result,  there- 
tate,  is  that  the  relator  made  no  case  entitling  him  to  the  writ,  and 
the  order  must  be  upheld.  It  is  stated  in  the  affidavit  of  the  attor- 
ney for  the  relator  that  the  motion  was  denied  upon  the  ground  that 
the  remedy  of  the  relator  was  by  certiorari,  instead  of  mandamus.  It 
is  sufficient  to  say  of  this  statement  that  such  affidavit  is  ineffective 
to  show  the  ground  of  the  decision.  If  such  fact  be  assumed,  how- 
ever, it  does 'not  change  the  result,  as  it  is  not  legal  error  to  assign  a 
wrong  reason  for  a  correct  conclusion.  The  decision  of  the  motions 
made  to  dismiss  the  appeal,  and  the  defendant  from  the  order  com- 
pelling an  acceptance  of  the  notice  of  appeal  herein,  in  view  of  the  con- 
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cloaion  wc  have  reacbed,  ceases  to  be  of  practical  importance,  and  may 
therefore  be  dismissed,  without  costs.  .     . 

The  order  should  be  affirmed,  with  f  10  costs  and  disburBonents. 
All  concur. 


(20  Misc.  Rep.  595.) 

lUTCHBLIi  T.  CLARY, 

(Supreme  (3oim,  Appellate  Term.    July  1,  1897.) 

Landlosd  and  Tenant— Incrbasb  in  Rent— Notick. 

Pending  the  completion  of  an  exchange  of  real  estate  between  plaintiff's 
asaigDor,  D.,  and  defendant,  D.  allowed  defendant  to  occupy  his  house,  for 
the  nominal  rent  of  $1,  up  to  September  80th.  On  that  date,  the  closing  of 
the  exchange  was  adjourned,  and  the  tenancy  was  continued  to  October 
15th  at  $1.  On  that  date,  D.  serred  on  defendant's  wife  a  notice  that  the 
rent  would  thereafter  be  $27.50  per  month,  which  notice  did  not  reach 
defendant  till  October  16th,  and,  within  three  days  thereafter,  he  abandoned 
possession.  HM,  tliat  the  notice,  not  having  been  given  to  defendant  tOi 
after  tlie  commencement  ot  the  new  term,  was  in^ectnal  to  charge  him  witta 
the  Increased  rent 

Appeal  from  Ninth  district  court. 

Action  by  Catharine  Mitchell  against  Harry  P.  Clary  for  rent 
From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 
Argued  before  McADAM  and  BISCHOFF,  JJ. 

Langbein  Bros.  &  Langbein,  for  appellant 
W.  G.  Mnlligan,  for  respondent. 

McADAM,  J.  The  plaintifPs  assignor,  John  F.  Dowd,  and  the 
defendant,  on  September  4,  1896,  made  a  contract,  whereby  the  de- 
fendant was  to  exchange  certain  lots  owned  by  him  for  Dowd'a  house, 
No.  695  East  183d  street.  Pending  the  searching  of  the  title,  and  on 
September  14th,  the  defendant  was  allowed  to  move  into  Dowd's  house, 
on  payment  of  the  nominal  rent  of  one  dollar  up  to  S^tember  30tL 
The  time  for  closing  the  exchange  was  adjourned,  and  the  premises 
were  again  rented  to  the  defencUmt  until  October  15th,  for  one  dol- 
lar. On  the  last-named  date  the  contract  was  not  closed,  and  Dowd 
then  served  upon  the  defendant's  wife  a  notice  that  the  tenancy  had 
expired,  and,  if  the  tenant  remained  on  the  premises  thereafter,  his 
rental  would  be  f27.50  a  month.  The  tenant  received  this  notice 
Friday,  October  16th,  and  proceeded  to  find  another  place.  On  San- 
day  he  prepared  to  move,  and  on  Monday,  October  19th,  he  abandoned 
possession. 

The  action  is  to  recover  f27.50,  as  rent  from  October  16th  to  Novem- 
ber 16th,  on  the  theory  that  the  tenant,  by  continuing  in  poflsession 
antil  October  19th,  impliedly  assented  to  pay  the  increased  rent  speci- 
fied in  the  notice.  Despard  v.  Walbridge,  15  N.  Y.  374;  Mack  v. 
Burt,  6  Hun,  28.  In  the  absence  of  such  notice,  a  tenant  holding  over 
after  the  expiration  of  his  term  is  deemed,  at  the  option  of  the  land- 
lord, to  hold  over  at  the  same  rent  he  had  previously  paid.  Mack  v. 
Burt,  supra;  Schuyler  v.  Smith,  61  N.  Y.  309.  In  this  case  the  notice 
did  not  reach  the  tenant  until  Friday,  October  16th,  after  the  new 
term,  at  the  former  rent,  bad  actually  commenced,  and  the  landlord's 
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rights  in  respect  thereto  had  become  legally  fixed;  bo  that  it  came  too 
late  to  effect  the  increase  in  rental  demanded  by  the  landlord.  The 
notice  conld  not  put  the  tenant  to  an  election  to  remain  in  or  move  out 
nntil  he  received  it;  for  when  the  law  requires  a  notice  to  be  given, 
and  does  not  prescribe  the  mode  of  service,  it  must,  as  a  rule,  be  served 
personally.  Wade,  Notice,  §  1334;  Bathbun  v.  A<^er,  18  Barb.  393; 
McDermott  v.  Board,  25  Barb.  635.  The  letting  was  part  of  the  scheme 
by  which  the  exchange  of  properties  was  to  be  effected,  and  must  be 
construed  with  reference  to  it.  Dowd  testified  that  he  told  the  de- 
fendant he  did  not  care  to  let  him  move  into  the  house  until  he  be- 
came the  owner,  as  it  might  complicate  matters  somewhat,  but  that 
he  finally  consented  to  let  him  in  at  the  nominal  rent  agreed  upon. 
The  plaintiff's  assignor  claimed  that  the  exchange  was  abandoned 
about  October  Ist;  while  the  defendant  testified  that  it  was  not  given 
up  until  he  received  the  notice  as  to  increased  rent.  At  all  events, 
it  is  clear  that  the  parties  contemplated  that  the  defendant  was  to 
become  the  owner  of  the  house,  and  that  the  rent  fixed  was  merely 
nominal,  to  charge  the  defendant's  possession  as  that  of  a  tenant, 
rather  than  one  of  a  vendee  in  possession.  Under  the  circumstances, 
the  notice  to  charge  the  defendant  with  increased  rent  should  have 
been  served  before  the  new  term  commenced;  and  the  defendant,  by 
continuing  his  possession  into  the  new  term,  might  be  held  to  have 
acquiesced  in  the  claim  made  by  the  landlord.  But  the  notice  was 
not  served  until  after  the  new  term  commenced,  and,  within  a  reason- 
able time  after  receiving  it,  the  defendant  moved  out,  thereby  mani- 
festing his  determination  not  to  assent  to  the  terms  imposed.  We 
think  the  plaintiff-  failed  to  establish  any  agreement  upon  the  part 
of  the  defendant  to  pay  the  increased  rent,  and  that  the  justice  iH«p- 
erly  found  for  the  defendant.  The  sum  tendered  into  court,  f  6.50,  was 
•nfflcient  to  cover  all  liability  on  the  part  of  the  defendant  for  his 
occupation  of  the  premises,  togetho-  with  the  taxable  costs,  and  the 
snm  tendered  at  once  became  the  property  of  the  plaintiff.  Cow. 
Treat  (Kingsley's  Ed.)  §  1161. 
It  follows  that  the  judgment  must  be  afQrmed,  with  costs. 

BISGHOFF,  J.,  concurs. 


(20  Misc.  Rep.  610.) 

NOLAN  T.  NBW  TORK  CEJNT.  &  H.  a  R.  GO. 

(Supreme  Oonrt,  Appellate  Tenn.    July  1,  1887.) 

Btbxkt  Railriads— Ooixision  wth  Travbi.br. 

In  an  action  against  a  railroad  company  for  Injury  done  to  the  plaintiff's 
wagon  by  a  dammy  enKlne,  operated  by  the  defendant  In  a  city  street.  It 
appeared  by  the  plaintiff's  evidence  that  plaintiff  attempted  to  drive  across 
the  tracks  when  there  was  a  clear  space  In  the  street  beyond  thein,  and 
while  the  dummy  engine  was  a  block  away,  bnt,  before  he  conld  cross,  the 
Street  was  obstructed  by  teams,  and  be  was  obliged  to  stop  directly  on  the 
track,  and  In  fuU  view  from  the  engine,  which,  nevertheless,  ran  him  down. 
BM  that,  as  the  defendant's  engine  was  being  operated  la  tlie  puliUc  street, 
the  rule  as  to  observing  all  signs  of  approaching  dnnger  did  not  apply  to 
plaintiff,  and  the  court  was  authorized  to  find  that  defendant  was  responsi- 
ble for  the  Injury. 

Appeal  from  First  district  court  ^  . 
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Action  by  Philip  Nolan  against  the  New  York  Central  &  Hudson 
mver  Railroad  Company.  Judgment  fo^  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Argued  before  McADAM  and  BISCHOFF,  JJ. 

Henry  B.  Dwyer,  for  appellant. 
Charles  T.  McBumey,  for  respondent. 

BIBCHOFF,  J.  The  plaintiff  sued  for  damages  represented  by  an 
expense  incurred  for  necessary  repairs  to  his  truck,  which  was  in- 
jured through  a  collision  with  a  "dummy"  engine  operated  by  the 
defendant  on  Hudson  street,  upon  tracks  laid  in  the  center  of  the 
highway.  From  the  plaintiff's  testimony  it  appeared  that  he  attempt- 
ed to  cross  Hudson  street,  at  its  intersection  with  Laight  street,  pro- 
ceeding westerly,  but  was  compelled  to  come  to  a  stop  upon  the  de- 
fendant's tracks,  because  of  the  congestion  of  traffic  upon  the  westerly 
side  of  Hudson  street,  a  space  which  was  clear  when  he  started  to 
cross,  having  become  blocked  by  trucks  while  he  was  proceeding. 
When  he  had  readied  the  westerly  track,  and  had  come  to  a  stop  upon 
it,  the  dummy  train  was  a  block  away,  and  his  predicament  was  ob- 
vious to  the  engineer,  or  should  have  been,  since  there  was  nothing 
to  obstruct  the  view  along  the  track,  but  the  train  proceeded  at  a 
rapid  rate,  and,  without  slackening  its  speed,  the  engine  collided  with 
the  truck.  A  boy  on  horseback  preceded  the  train,  riding  about  a 
block  ahead  of  it,  and  waving  a  red  flag,  and  the  plaintiff  testified 
that  this  boy  "dodged  around"  the  front  of  the  truck  while  it  was 
standing  upon  the  track  of  the  approaching  train.  Further,  he  testi- 
fied that  he  first  saw  the  boy  when  the  latter  was  about  one-third  of 
the  way  up  the  block,  and  knew  of  the  approach  of  the  train  when  he 
first  attempted  to  cross  the  street,  but  expected  to  drive  through  the 
opening  in  the  line  of  trucks  upon  the  opposite  side,  and  could  readily 
have  done  so  before  the  train  reached  the  place  had  this  opening  re- 
mained. 

In  his  account  of  the  circumstances  the  plaintiff  was  substantially 
corroborated  by  a  totally  disinterested  witness,  a  bystander  at  the 
time  of  the  collision;  and,  upon  the  facts  thus  detailed,  there  can 
be  no  doubt  that  the  justice  was  well  authorised  to  find  that  the  de- 
fendant's negligence,  in  the  absence  of  negligence  upon  the  plaintiff's 
part,  was  the  efficient  cause  of  the  accident.  The  plaintiff's  attempt 
to  cross  the  street  could  be  taken  as  justified  by  the  surrounding 
circumstances,  the  train  not  being  a  thing  of  danger  at  the  time,  and 
his  stopping  upon  the  track  was  called  for  by  circumstances  for  which 
he  was  not  responsible.  On  the  other  hand,  the  engineer  of  this 
train  had  ample  time  in  which  to  bring  it  to  a  stop  after  the  plaintitTs 
situation  bec^mie  obvious;  that  is,  unless  the  train  was  proceeding 
at  a  rate  evidencing  a  total  disregard  of  duty  to  others  upon  the  part 
of  the  defendant's  servants.  This  was  not  the  case  of  an  attempted 
crossing  of  tracks  upon  which  trains  might  be  expected  to  run  at  a 
high  rate  at  speed,  with  an  attendant  duty  upon  the  wayfarer's  part 
to  seek  and  observe  all  signs  of  approaching  danger.  This  train  was 
being  operated  upon  the  public  street,  and  it  was  for  the  defendant  to 
manage  it  with  a  due  observance  of  the  rights  of  persons  lawfully 
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using  the  highway.  •  It  cannot  be  held  that  the  defendant's  duty  was 
observed  in  this  case  wh»e  the  train  was  propelled  along  this  street 
without  an  attempt  to  avoid  a  collision  with  any  person  who,  under 
whatever  circumstances,  failed  to  leave  the  track  at  the  approach  of 
the  warning  horseman.  The  version  of  tibe  accident  as  given  by  the 
defendant's  witnesses,  all  employes  of  the  defendant,  was  totally  dif- 
ferent, and,  if  credited,  would  have  shown  the  plaintiff  to  have  been 
not  only  wantonly  reckless,  but,  indeed,  mentally  deficient.  Accord- 
ing to  these  witnesses,  the  train  and  the  truck  were  both  caused  to 
come  to  a  stop  by  the  "dummy  boy's"  signal  before  the  plaintiff  had 
reached  the  track  at  all ;  that  the  dummy  boy  then  signaled  the  train 
to  proceed,  which  signal  was  obeyed,  but,  when  the  train  had  come  to 
within  10  feet  of  the  plaintiff,  the  latter  suddenly  started  forward,  in 
an  attonpt  to  pass  over  the  track,  and  the  collision  was  unavoidabl& 
One  of  these  witnesses,  the  dummy  boy  himself,  testified  that  the 
engine  was  within  five  feet  of  the  truck  when  this  sudden  attempt  was 
made,  and  that  such  attempt  was  impossible  of  success, — a  proposi- 
tion which  no  one  would  undertake  to  dispute.  The  account  thus 
given  seems  almost  incredible,  and  is  directly  contradicted  by  the 
plaintiff's  witness  Rowland,  who,  upon  rebuttal,  testified  positively 
that  the  train  did  not  come  to  a  stop,  but  was,  on  the  contrary,  pro- 
ceeding continuously  at  an  unusual  speed.  We  can  have  no  hesita- 
tion in  holding  that  the  justice  properly  accepted  the  plaintiff's  evi- 
dence, corroborated,  as  it  was,  by  Bowiand's  disinterested  testimony, 
rather  than  the  unsatisfactory  version  of  the  matter  given  by  the  inter- 
ested witnesses  for  the  defense. 
Judgment  affirmed,  with  costa. 

McADAM,  J.,  concoia. 

(20  Misc.  Rep.  610.) 

GABBY  T.  RlilLLT. 

(Suprame  Court,  Appellate  Teno.    Jidy  1,  1897.) 

HOLIDATB— DiKS  NON  JURIDICtTS. 

The  Satoiday  half  holiday  la  not  dies  non  Jnridiciu,  and  does  not  prevent 
courts  from  contlnnlng  their  sessions,  and  performing  any  Judicial  bualneaa 
which  may  come  before  them. 

Appeal  from  Second  district  court. 

Summary  proceedings  by  Edward  L.  Carey  against  John  Beilly. 
"From  the  final  order  in  the  landlord's  favor,  the  tenant  appeals.  Af- 
firmed. 

Argued  before  McADAM  and  BISCHOFF,  J  J. 

J.  A.  Kent,  for  appellant. 

A.  Finelite,  for  respondent. 

McADAM,  J.     A  precept  in  snmmary  proceedings  under  the  stat- 
ute tor  holding  over  was  issued  out  of  the  Second  district  court  on 
Saturday,  May  1,  1897,  returnable  at  2  o'clock  on  the  afternoon  of 
that  dfQT.     Upon  its  retom  the  tenant  appeared,  and  objected  that 
46N.T.S.-» 
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the  court  was  without  jurisdiction,  for  the  reason  that  Saturday,  after 
12  o'clock  noon,  ia  a  half  holiday.  The  objection  was  overruled,  and 
on  failure  of  the  tenant  to  file  an  answer  a  final  order  was  made  award- 
ing possession  of  the  demised  premises  to  the  landlord,  pursuant  to  the 
statutory  requirements.  The  objection  ia  based  upon  the  provisi<m 
of  chapter  289  of  the  Laws  of  1887  (amending  Laws  1875,  c.  27,  aa 
amended  by  Laws  1881,  c.  30),  which  makes  Saturday  after  12  o'clock 
noon  a  half  holiday.  The  provision  is  limited  in  its  application,  how- 
ever, to  public  offices  of  the  state  and  counties  of  the  state,  and  a  court 
is  not  a  public  office  with  the  meaning  of  the  act.  People  v.  Kearney, 
47  Hun,  129;  Didsbury  v.  Van  Tassell,  56  Hun,  423,  10  N.  Y.  Supp. 
32;  In  re  Bornemann,  6  App.  Div.  524,  39  N.  Y.  Supp.  686;  Berthold 
V.  Wallach,  14  Misc.  Rep.  55,  35  N.  Y.  Supp.  208.  The  act  of  1892 
(chapter  681,  §  41)  is  for  the  same  reason  inapplicable.  The  Satur- 
day half  holiday  is  not  dies  non  juridicus,  and  does  not  prevent  courts 
fi*om  continuing  their  sessions,  and  performing  any  judicial  business 
which  may  come  before  them.  The  objection  to  the  justice's  jurisdic- 
tion to  entertain  the  proceeding  or  proceed  to  final  order  therein  was 
therefore  without  merit,  and  properly  overruled. 
Order  confirmed,  with  costs. 

BISCHOFF,  J.,  concors. 
(20  Misc.  Rep.  616.) 


OOLWBLL  v.  DEVLIN. 

(Supreme  Court,  Appellate  Term.    July  1,  18970' 

Costs  oir  Appeal. 

Upon  an  appeal  from  an  order  of  a  district  court,  under  Laws  1896,  c.  T48. 
the  costs  are  the  same  as  upon  an  appeal  from  a  judgment 

Action  by  Augustus  W.  Colwell  against  Michael  Devlin.  Judgment 
for  plaintiff.  Motion  by  defendant  to  set  aside  taxation  of  costs. 
Denied. 

Argued  before  McADAM  and  BISCHOFF,  JJ. 

(Tantor  &  Van  Schaick,  for  the  motion. 
Perkins  &  Jackson,  opposed. 

PEB  C7[JBIAM.  The  district  court  justice  made  an  order  opening 
the  judgment  herein,  under  section  1367  of  the  consolidation  act,  as 
amended  by  chapto^  748  of  the  Laws  of  1896,  which  also  provides  that 
from  such  an  order  "an  appeal  shall  lie  as  from  a  judgment."  Under 
the  last-mentioned  provision,  the  plaintiff  appealed  to  this  court, 
which  reversed  the  order,  with  costs.  The  plaintiff  taxed  his  costs, 
and  entered  judgment  therefor.  Upon  the  taxation  before  the  clerk, 
the  defendant  objected  solely  to  the  item  of  "fSO,  costs  on  reversal  by 
appellate  term,"  on  the  ground  that  f  10,  motion  costs,  only  were  tax- 
able. In  considering  the  question  of  how  an  appeal  from  an  otAet 
opening  a  judgment  should  be  treated,  we  need  not  look  outside  of 
section  1367  of  the  consolidation  act,  supra,  for  it  is  specifically  laid 
down  therein  that  an  appeal  from  such  an  ordef  shall  lie  as  iiom.a 
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judgment.  The  act  would  seem  to  apply,  not  only  to  the  retnm  of 
the  justice  and  the  subsequent  proceedings  thereon,  but  to  all  the 
incidents  of  the  appeal,  including  costs.  The  Code  makes  no  distinc- 
tion as  to  the  amount  of  costs  between  an  appeal  from  a  judgment 
and  an  appeal  from  such  an  order.  In  this  respect  the  statute  is 
similar  to  the  provisions  as  to  costs  on  appeals  from  orders  to  the 
court  of  appeals,  and  from  the  city  court  to  the  appellate  term  (Good- 
ridge  V.  Connor,  66  How.  Prac.  143),  and  on  appeals  from  orders  from 
inferior  courts  generally  to  the  supreme  court  (Williams  v.  Murray, 
32  How.  Prac.  187,  2  Abb.  Prac.  [N.  S.]  292).  Section  3213  of  the 
Code  proYides  that  articles  1  and  2  of  title  8  of  chapter  19  of  that  act 
(which  articles  relate  to  appeals  from  courts  of  justices  of  the  peace) 
shall  apply  to  appeals  from  the  district  courts  of  the  dty  of  New  York. 
Section  3067  is  the  last  section  of  article  2,  and  it  provides  that  costs 
on  appeal  shall  be  f30  on  reversal,  and  f25  on  affirmance.  This  sec- 
tion applies  to  all  appeals  from  justices'  courts,  and  is  not  limited 
to  appeals  from  judgments  alona  The  objection  made  to  the  $30 
was  therefcwe  properly  overruled  by  the  clerk.  We  are  not  called 
upon  to  review  the  other  items  (Matthews  v.  Matthews,  14  Civ.  Proc  R 
399,  1  N.  Y.  Supp.  222;  Comly  t.  Mayor,  etc.,  1  Civ.  Proc.  R  306),  or 
pass  upon  any  other  question  of  practice  that  might  have  been  raised  as 
to  the  regularity  of  the  judgment  entered. 
Motion  denied,  withoot  costs. 


(20  Misc.  Rep.  822.) 

ROBB  V.  OSCSOODBT. 

(Supreme  Ctourt,  Appellate  Tenn.    July  1,  1897.' 

Afpbaiabt.r  Order— Dkniai.  of  New  Tbial. 

Laws  1896,  c.  748,  does  not  authorize  an  appeal  from  an  order  of  a  dis- 
trict court  denying  a  motion  for  a  new  trlaL 

Appeal  from  Fourth  district  court 

Action  by  John  W.  Bobb  against  Alfred  B.  Osgoodby.  Verdict  for 
plaintiff.  From  an  <n:der  denying  a  new  trial,  defendant  aiq[>eala 
Dismissed. 

Argued  before  McADAM  and  BISCHOFFi  J  J. 

A  B.  Osgoodby,  in  pro.  per. 
B.  F.  Hyman,  for  respondent. 

FEB  CDBIAM.  The  judgment  was  rendered  in  the  Fourth  dis- 
trict court  March  9,  1897,  and  the  time  to  appeal  therefrom  expired 
March  29,  1897.  A  motion  for  a  new  trial  was  made  by  the  defend- 
ant, and  denied  May  11, 1897.  In  the  appeal,  which  was  taken  within 
20  days  after  May  11th,  the  defendant  appealed  from  the  judgment  as 
well  as  the  order  denying  the  motion  for  a  new  trial.  The  act  of 
1896  (chapter  748)  authorizes  an  appeal  from  an  order  granting  a  new 
trial,  bot  does  not  antiiorize  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial. 

The  motion  to  dismiss  most  therefore  be  granted,  with  costs. 
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(20  MiK.  Rep.  641.) 

DEL  PIANO  T.  OAPONIORL 

(Snpreme  Court,  Aivellate  Term,  July  1,  189T.) 

1.  Plbadtko  and  Proof — Vabiadcb. 

Plaintiff  sued  for  a  return  of  money  paid  as  rent,  alleging  fraud  on  Uie 
defendant's  part  In  representing  that  the  renting  capacity  of  the  building 
was  greater  than  It  was.  The  proof  showed  an  agreement  by  defendant  lo 
return  the  money  If  the  rent  were  not  as  stated  by  him,  together  with  a 
special  request  to  plaintiff  to  rely  upon  his  statement.  Bdd,  that  this  did 
not  constitute  a  material  variance. 

S.    £tIDF,NCE— ADMlaSIOKS. 

A  list  of  the  rents,  prepared  by  the  Janitor  of  the  bulldhig,  was  presented 
to  defendant  by  plaintiff,  with  a  demand  for  his  money,  and  was  retained 
by  the  defaidant,  who  afterwards  promised  to  return  the  money.  Held,  that 
this  constituted  an  admission  by  defendant  of  the  correctness  oC  the  llat. 

Appeal  from  city  court  of  New  York,  general  tenn. 

Action  by  Nicola  Del  Piano  against  Pasquale  Caponigri.  From 
an  order  of  the  geno-al  term  (43  N.  Y.  Snpp.  1153)  confirming  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  defendant  app^iis.  Af- 
firmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

William  E.  Morris,  for  appellant. 
Abraham  Nelson,  for  respondent. 

BISCHOPT,  J.  The  plaintiff  sued  for  the  return  of  money  paid  to 
the  defendant  as  rent  in  advance  under  a  monthly  letting  of  certain 
premises  used  as  a  tenement  house,  alleging  fraud  upon  the  defend- 
ant's part  in  falsely  representing  that  the  actual  rental  capacity  of 
the  building,  as  occupied  at  the  time,  was  1400  per  nionth,  whereas 
it  was  found  to  be  much  less.  At  the  trial  the  defendant  moyed  the 
dismissal  of  the  complaint  for  variance  between  the  allegations  and 
the  proof,  and  it  is  contended  upon  this  appeal,  as  also  upon  the 
trial,  that  the  plaintiff  proved  no  more  than  a  promise  upon  the  part 
of  the  defendant  to  return  the  sum  in  suit,  that  no  fraud  had  been 
shown,  and  that  the  cause  of  action  disclosed  was  for  the  breach  of  a 
contract,  or,  perhaps,  for  conversion.  We  do  not  think  that  the  point 
is  well  taken.  It  was  shown  that  the  payment  was  induced  solely 
by  the  defendant's  statement  that  the  actual  rents  of  the  apartments 
in  the  building  aggregated  $400 ;  that  at  the  time  when  the  transac- 
tion took  place  the  plaintiff  said  to  the  defendant  that  he  would  like 
first  to  look  over  the  premises,  but  the  defendant  then  said:  "Never 
mind,  Nicola.  You  are  talking  with  a  gentleman.  Every  time  you 
don't  find  what  I  say,  your  money  is  ^ways  ready;"  that  he  was 
then  taken  to  the  defendant's  office,  and  there  paid  over  the  amount 
in  suit  to  the  defendant  after  some  conversation  touching  the  latter'-s 
good  faith,  in  the  course  of  which  he  was  reassured  by  the  defendant's 
statement:  "Trust  in  the  word  of  a  good  man.  Every  time  that 
you  don't  find  what  I  say,  your  money  will  be  returned."  Defendant, 
on  the  same  day,  but  after  the  payment  was  made,  introduced  the  plain- 
tiff to  the  housekeeper  or  janitor  of  the  building,  saying,  "This  man 
will  collect  the  rent  for  the  premises,"  and  this  janitor,  after  the  de- 
fendant had  left,  gave  the  plaintiff  a  list  of  the  rents  taken  in  at  the 
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time,  the  plaintiff  having  requested  it;  This  list  made  it  appear  that 
the  premises  produced  an  aggregate  rental  of  but  (295.50  per  month, 
instead  of  f400,  as  represented  bj  the  defendant,  and  the  plaintiff  then 
brought  the  paper  to  liim,  and  demanded  the  return  of  his  money. 
The  defendant  said  that  he  would  have  to  see  his  partner  about  it,  but 
that,  if  the  matter  were  so,  the  plaintiff  would  receive  his  money. 
Later  the  plaintiff  called  again,  and  the  defendant,  who  had  kept  the 
list,  stated  to  him  **Well,  your  money  will  be  back."  We  think  tliat 
the  falsity  of  the  representations  was  sulBciently  proven  by  this  ad* 
mission  of  the  defendant  as  to  the  correctness  of  the  list  of  rents  thus 
brought  to  him  by  the  plaintiff,  while  it  may  well  be  that  the  paper 
alone  would  not  have  furnished  satisfactoiy  evidence  of  the  fact.  So, 
too,  this  list  was  properly  received  in  evidence,  because  supported  by 
the  defendant's  recognition  of  the  statement  contained  in  it,  and  thus 
comi>etent  as  part  of  the  admission.  That  the  representations,  as 
made  by  the  defendant,  were  the  material  inducement  to  the  plaintiff 
in  paying  over  this  money,  cannot  be  disputed.  The  rental  returns 
from  the  building  formed  the  sole  subject  of  the  negotiations  between 
the  parties,  and,  more  than  this,  the  plaintiff  was  urged  by  the  defend- 
ant to  rely  entirely  upon  his  statement,  and  to  refrain  from  personally 
examining  into  the  state  of  the  property.  It  does  not  clearly  appear 
from  the  record  that  the  defendant  knew  of  the  falsity  of  the  represen- 
tations when  made,  but  the  action  was  to  be  maintained  for  his  fail- 
ure to  advise  himself  as  to  the  truth  of  this  positive  and  material  asser- 
tion, made  apparently  upon  personal  knowledge,  relied  upon  by  the 
plaintiff,  and  untrue  in  fact  Meyer  v.  Amidon,  45  N.  Y.  169;  Ober- 
lander  v.  Spiess,  Id.  175.  The  appellant  claims  that  common  pru- 
dence called  upon  the  plaintiff  to  examine  the  premises  before  con- 
cluding the  transaction,  and  that  he  should  not  have  relied  entirely 
u|K)n  the  defendant's  words.  Here,  however,  the  defendant  was 
filiown  to  have  coupled  his  representations  with  words  inducing  the 
I>laintiff  to  rely  only  upon  what  he  said,  and  the  point  made  need  not 
be  further  discussed. 

Certain  exceptions  were  taken  to  the  charge  of  the  court,  and  to 
refusals  to  charge  upon  request,  but  an  examination  of  these  discloses 
no  ground  for  the  reversal  of  the  judgment.  The  charge,  as  a  whole, 
was  substantially  correct,  and  the  propositions  submitted  by  the  de- 
fendant were  covered  by  the  instructions  given  to  the  jury  so  far  as 
proper. 

Judgment  affirmed,  with  costs.     All  concur. 


(20  M'M-.  Rep.  56S.) 

HAREIN  V.  CRUMBIE. 

(Supreme  Conrt,  Appellate  Term.    July  1,  1897.) 

ItiAHTi.iTT  or  Landlord— Danobroub  Prbmibp.s. 

The  landlord  of  an  apartment  house  Is  not  liable  for  an  injory  to  a  visitor 
to  one  of  his  tenants,  caused  by  slipping  on  a  piece  of  smooth  Ice,  In  tlie 
approach  to  such  house  from  the  pnblic  street,  when  toe  ice  was  formed  by 
natural  canses,  and  is  not  of  such  a  rough  or  uneven  character  as  to  con- 
■titnte  an  obstruction. 


Digitized  by  VjOOQ  IC 


454  46  NBW  TORK  tnmnAiaiNT  (Sup.  Ct. 

and  80  New  TorK  State  Reporter. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Ellen  F.  Harkin  against  Oeorge  B.  Crumble.  The  ac- 
tion waa  brought  to  recoyer  for  personal  injuries  sustained  by  the 
plaintiff  while  visiting  a  tenant  of  the  defendant,  who  lived  in  his 
apartment  house  No.  334  East  Sixty-Sixth  street  In  leaving  the 
house,  at  10  o'clock  at  ni^t,  on  February  16,  1894,  plaintifE  slipped 
upon  a  patch  of  ice  in  front  of  the  building  in  a  passageway  or  court 
yard,  leading  from  the  stoop  to  the  sidewalk.  Verdict  for  plaintiff 
(46  N.  Y.  Supp.  1142,  mem.),  and  defendant  appeals.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Henry  G.  Atwater  and  Frank  B.  (3rumbie,  for  appellant. 
Hector  M.  Hitchings  and  Patrick  J.  O'Beirn^  for  respondent. 

DALY,  P.  J.  This  case  presents  the  question  whether  the  landlord 
of  an  apartment  house,  whose  duty  it  is  to  use  ordinary  care  to  keep 
the  approaches  or  passageway  to  it  from  the  public  street,  used  in 
common  by  his  tenants,  in  a  reasonably  safe  condition,  is  liable  for  an 
injury  to  a  visitor  to  one  of  his  tenants,  caused  by  slipping  upon  a 
patch  of  smooth  ice  which  was  formed  by  natural  causes,  and  not  re- 
moved by  him  from  such  approaches  or  passageway  within  a  reastm- 
able  time  after  the  fall  of  snow  and  sleet  which  caused  it  /If  an 
injury  had  occurred  from  such  a  cause  to  one  traveling  on  the  side- 
walk of  a  pnWic  street,  namely,  .by  slipping  upon  smooth  ice,  the 
municipal  authorities  would  not  be  liable,  although  they  are  under 
the  duty  of  using  ordinary  care  to  keep  the  streets  in  a  reasonably  safe 
condition.  Unless  the  ice  is  of  such  a  rough  and  uneven  character 
as  to  constitute  an  obstruction,  no  negligence  can  be  imputed  to  the 
city.  It  is  not  liable  for  injury  resniting  from  slipping  npon  a  smooth 
coating  of  ice  on  the  sidewaJk  during  the  winter  season  where  there  is 
no  ridge,  unevenness,  or  other  unusual  condition  of  the  walk.  An- 
thony V.  Village  of  Glens  Falls,  4  App.  Div.  218,  38  N.  Y.  Supp.  536; 
Buck  V.  Village  of  Glens  FaUs,  4  App.  Div.  323,  38  N.  Y.  Supp.  582. 
The  simple  fact  that  there  is  ice  on  the  sidewalk,  rendering  it  slippery, 
does  not  make  the  municipality  liable  for  injuries  caused  thereby  to 
persons  using  the  street;  and  this  even  where  the  condition  has 
lasted  for  several  days,  and  not  even  where  the  slippery  condition  is 
due  to  artificial  causes,  in  that  children  use  the  sidewalk  for  a  slide, 
as  in  the  case  last  cited.  Something  else  must  be  shown  to  make 
out  a  case  of  negligence,  such  as  the  formation  of  an  obstruction  to 
travel  by  a  ridge,  an  unevenness  or  unusual  condition  of  the  walk,  in 
addition  to  the  mere  formation  of  ice. 

UX)on  the  question  of  whether  the  same  rule  should  "be  applied  to  a 
private  person  and  the  premises  under  his  control,  we  have  an  au- 
thority clearly  in  point.  An  action  was  brought  against  a  railroad 
company  for  injury  received  by  a  passenger  slipping  upon  smooth 
ice  on  the  train  platform.  It  was  held  that  the  duty  of  the  company 
was  somewhat  analogous  to  that  of  municipal  corporations,  in  respect 
to  the  removal  of  snow  and  ice  from  the  public  streets,  which,  while 
required  to  move  dangerous  accumulations  of  snow  or  ice,  within  a 
reasonable  time,  are  not  to  be  deemed  negligent  if  they  do  not  remove 
all  traces  of  such  obstructions  which  do  not  constitute  something 
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more  than  the  presence  of  a  danger  arising  alone  from  their  inherent 
quality  of  being  slippery.  Palmer  v.  Pennsylvania  Co.,  Ill  N.  Y.  488, 
18  N.  E.  859,  citing  Taylor  T.  Yonkers,  105  N.  Y.  202,  11  N.  E.  642; 
Kinney  v.  City  of  Troy,  108  N.  Y.  570,  15  N.  E.  728;  Kaveny  t.  Same, 
108  N.  Y.  572,  15  N.  E.  726.  The  dnty  of  the  landlord  of  an  apart- 
ment honse  with  respect  to  the  public  approaches  or  passageway  in 
front  of  his  steps  or  stoop  would  seem  to  be  no  different  in  character 
from  that  of  a  railroad  company  with  respect  to  the  platforms  used 
by  the  passengers  on  its  cars.  There  is  the  same  danger  to  be  appre- 
hended and  guarded  against,  and  the  same  necessity  for  care,  and  the 
relation  of  the  owner  of  a  house  to  persons  invited  upon  his  premises 
is  analogous  to  that  of  a  railroad  company  to  persons  invited  to  be- 
come passengers  upon  its  cars.  So  far  as  the  duty  of  removal  of  ice 
formed  by  natural  causes  upon  the  public  streets  or  upon  private 
premises  is  concerned,  it  would  seem  that,  unless  such  formation 
constitutes  an  obstruction  by  which  the  ordinarily  traveled  approach- 
es are  rendered  unsafe,  other  than  by  the  m&e  dippery  condition  of 
the  walk,  there  is  no  duty  to  remove  such  ice. 

In  the  case  before  us,  there  were  large  and  small  patches  of  ice 
left  in  the  courtyard  or  approach  to  the  front  steps  of  the  defend- 
ant's house.  The  ice  upon  which  the  plaintiff  fell  was  a  patch  of 
smooth  ice,  about  one  foot  in  width  and  three  feet  in  length,  running 
along  the  side  of  this  passageway  leading  from  the  stoop  to  the  street. 
Conceding  that  these  patches  of  ice  were  on  his  premises,  and  not  on 
any  part  of  the  sidewalk,  they  were  not  accumulations  constituting 
obstructions,  such  as  huuimocks,  or  ridges,  in  the  path  of  the  traveler, 
but  were  smooth  slippery  places,  formed  by  natural  causes,  by  a 
succession  of  snow  and  sleet  storms.  Their  only  danger  arose  from 
their  inherent  quality  of  being  slippery,  and,  under  the  authorities 
cited,  the  failure  to  remove  them  waa  not  negligence,  rendering  the 
landlord  liable  to  persons  going  in  and  out  of  the  premises  who  might 
chance  to,  slip  upon  them,  l  The  cases  in  which  the  landlord  haa  been 
held  liable  for  the  condition  of  that  part  of  his  premises  used  in  com- 
mon by  aU  his  tenants  are  easily  distinguishable,  and  are  those  in 
which  the  dangerous  condition  or  obstruction  to  safe  passage  has  been 
caused  by  him;  as  where  the  step  and  banister  of  the  staircase  becaiuc 
loose  and  rotten  (Brady  v.  Valentine,  3  Misc.  Rep.  20,  21  N.  Y.  Supp. 
776);  where  the  carpet  on  a  stairway  was  defective  (Peil  v.  Reinhart, 
127  N.  Y.-381,  27  N.  E.  1077);  or  the  oil  cloth  on  the  stairway  be- 
came defective  (Henkel  v.  Murr,  31  Hun,  30);  or  where  a  slat  in  the 
flooring  of  a  roof  used  for  drying  clothes  became  rotten  (Alperin  v. 
Earle,  55  Hun,  211,  8  N.  Y.  Supp,  51);  or  the  plaster  fell  from  the  ceil- 
ing of  a  hallway  (Dollard  v.  Roberts,  130  N.  Y.  269,  29  N.  E.  104);  or 
where  the  landlord  failed  to  light  a  dark  stairway  (O'Sullivan  v.  Nor- 
wood, 8  N.  Y.  St.  Rep.  388);  but  liability  in  such  a  case  may  be  ques- 
tioned after  Muller  v.  Minken,  5  Misc.  Rep.  444,  26  N.  Y.  Supp.  801, 
and  Hilsenbeck  v.  Guhring,  131 N.  Y.  674,  30  N.  E.  580. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.     All  concur. 
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(10  App.  DiT.  343.) 

MICHALOVBH  T.  MOSSa 

(Supreme  Ooart,  Appellate  Dlrlalon,  Flrat  Department    JvOy  2,  1807.) 

OosvERaiON — Levy  on  PARTNAMHrp  Phopkrtt. 

When  an  officer,  holding  an  execution  against  one  monber  ot  a  co-part- 
nership, lerles  on  and  sells  the  whole  of  partnership  property,  and  not 
merely  the  defendant's  Interest  therein,  hla  act  constitutes  a  oonreiaion  of 
the  Interest  of  the  other  partus. 

Appeal  ttom  trial  tetm. 

Action  by  Max  Michalover  against  Marcus  Mooea  From  a  judg- 
ment for  plaintiff  entered  on  the  verdict  of  a  jury,  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BRimT,  P.  J.,  and  WILLIAMS,  O'BRIEN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Abram  Kling,  for  appellant. 
Julius  H.  Cohn,  for  respondent. 

WILLIAMS,  J.  The  action  was  for  conversion.  Personal  prop- 
erty belonged  to  the  plaintiff  and  one  Rines  as  co-partners,  who  were 
equally  interested  therein.  The  defendant,  under  an  execution 
against  Rines  individually,  took  and  sold  the  whole  property,  and  not 
merely  Rines*  interest  therein.  This  constituted  a  conversion  of  the 
plaintiff's  interest  in  the  propoty.  While  the  plaintiff  might  have 
taken  and  sold  the  undivided  interest  of  Rines,  and  in  that  event 
might  have  delivered  the  whole  property  to  the  purchaser,  yet  the  pur- 
chaser would  have  acquired  title  to  only  the  interest  of  Rines,  which 
would  have  been  the  undivided  one-half,  subject  to  the  claims  of 
creditors  of  the  partnership,  and  he  would  have  been  obliged  to  ac- 
count to  the  creditors  and  the  plaintiff  for  their  interest  therein,  the 
same  as  Rines  himself  would.  When,  however,  the  defendant  todc 
and  sold  the  entire  property  as  the  individual  property  of  Knes,  he 
was  guilty  of  a  conversion  of  plaintiffs  interest  therein.  Walsh  v. 
Adams,  3  Denio,  125;  Waddell  v.  Cook,  2  Hill,  47;  Zoller  v.  Grant, 
56  Super.  Ct  279,  3  N.  Y.  Supp.  539;  Berry  v.  Kelly,  4  Rob.  (N.  Y.) 
106;  Bates  v.  James,  3  Duer,  45;  Atkins  v,  Saxton,  77  N.  Y.  195. 
Sections  1413  and  1414,  Code  CSv.  Proc,  recognize  this  rule  of  law,  and 
provide  for  cases  wh«-ein  levies  may  have  been  made  upon  the  interest 
of  partners  in  the  property  of  the  co-partnership  by  virtue  of  execu- 
tions against  individual  co-partners.  Read  v.  McLanahan,  47  Super. 
Ot.  275.  There  can  be  no  doubt  as  to  the  plaintiff's  right  to  recover 
in  this  form  of  action.  The  theory  of  the  right  of  action  is  that  the 
defendant,  by  such  seizure  and  sale  of  the  whole  property,  is  guilty  of 
such  interference  with  the  plaintiff's  rights  as  constitutes  a  conversion 
of  his  (plaintiff's)  interest  in  the  property. 

The  judgment  appealed  from  should  be  aiSrmed,  with  costs.  All 
concur. 
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MtJBPHY  T.  BBDDY. 

(Supreme  Coart,  Appellate  Division,  First  Department.    July  2,  1887.) 

Rktibw  ok  Afpba.t> 

When  a  case  is  heard  Iv  the  court  without  a  jury,  and  no  exceptions  to 
Its  decision  are  filed,  the  Judgment  cannot  be  renewed  on  appeaL 

Appeal  from  special  term. 

Action  by  James  D.  Murphy  against  Patrick  Reddy.  This  was  a 
suit  in  equity  to  require  defendant  to  remove  certain  stones  placed  by 
him  on  plaintiffs  premises,  and  was  tried  by  the  court  at  special  term. 
A  decision  in  favor  of  the  plaintiff,  stating  concisely  the  grounds  upon 
which  the  issues  were  decided,  was  filed  by  the  court,  pursuant  to  sec- 
tion 1022,  Code  CSv.  Proa,  and  no  exceptions  thereto  were  filed  by  the 
defendant.     Defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PAKKER,  JJ. 

M.  £.  Duffy,  for  appellant 
M.  J.  Bcanlan,  for  respondent 

PER  CURIAM.  No  exceptions  being  filed,  the  Judgment  must  be 
affirmed,  with  costs. 


(18  App.  DIv.  407.) 

BOOTH  et  aL  v.  KINGSLAND  AVE.  Bt-DG.  ASS'N  et  aL 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department.    June  29,  1897.) 

1.  Mechanic's  Lien — Cancclinq  Noticb  and  Summons. 

A  motion  was  made  to  cancel  and  discharge  of  record  a  notice  of  mechanic's 
lien,  and  the  summons,  complaint,  and  notice  of  pendency  of  the  action  to 
tomdose  the  same,  on  the  ground  that  the  summons  had  not  been  served, 
and  no  action  had  been  commenced  to  foreclose  the  lien.  A  reference  was  or- 
dered to  determine  the  facts,  and  thereafter  an  order  was  entered  granting 
the  motion,  and  directing  Judgment  for  the  moving  party  for  costs.  Bel^ 
that  such  Judgment  was  without  authority  of  law,  and  should  be  vacated. 

&  Sommons— Affidavit  op  Service. 

Where  an  affidavit  of  service  of  summons  Is  made  by  the  plalntttTs  attor- 
ney, who  states  that  he  is  such  attorney,  and  made  the  service,  and  appends 
to  the  summons  his  office  and  post-oOIce  address,  the  absence  of  a  state- 
ment of  the  age  and  the  residence  of  the  affiant  may  be  supplied  by  the 
court's  knowledge  that  its  officer  is  over  21  years  of  age,  and  by  the  state- 
'  meit  of  his  office  address;  and,  if  the  technical  defect  were  fatal,  an  oppoi^ 
tunlty  to  supply  the  proof  should  be  afforded. 

Appeal  from  special  term,  Kings  county. 

Action  by  William  Booth  and  others  against  the  Kingsland  Avenue 
Building  Association  and  others.  From  an  order  and  judgment  en- 
tered thereon,  plaintiffs  appeal.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

E.  B.  Bamum,  for  appellants. 
Augustus  J.  Koehler,  for  respondenti. 
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HATCH,  J.  The  action  herein  wa«  brought  to  forecloee  a  median- 
ic'fl  lien.  There  was  no  appearance  or  answer  served  by  the  defend- 
ants, and,  if  the  action  was  in  fact  commenced,  the  defendants  were 
in  default.  The  defendants  claimed  that  in  fact  the  summons  and 
complaint  were  not  served,  and  that  no  action  has  ever  been  cwn- 
menced.  In  pursuance  of  this  claim,  the  defendant  corporation  ob- 
tained an  order  to  show  cause  why  the  notice  of  lien  should  not  be  dis- 
charged and  canceled  of  record,  together  with,  the  notice  of  pendency 
of  the  action  and  the  summons  and  complaint.  The  affidavits  in  sup- 
port of  this  motion  tended  to  show  that  the  summons  and  complaint 
had  not  been  served.  They  were  met  by  affidavits  upon  the  part  of 
the  plaintiffs,  tending  to  show  that  service  was  made.  The  court  there- 
upon ordered  a  reference  to  take  proof  respecting  this  fact.  Upon 
the  reference  a  controveray  arose  as  to  who  held  the  affirmative  of  the 
issue,  and  the  referee  ruled  that  the  plaintiffs  should  make  their  proof 
first.  The  plaintiffs  declined  to  offer  any  proof,  claiming  that  it  rest- 
ed with  the  defendants,  as  they  were  the  moving  party,  and  thereupon 
the  reference  was  closed,  and  the  referee  made  his  report  of  the  pro- 
ceedings. Thereupon  the  defendants  moved  at  special  term  to  confirm 
the  referee's  report,  and  to  cancel  of  record  the  lien,  lis  pendens,  and 
the  summons  and  complaint,  and  for  such  further  relief  as  might  be 
proper.  The  court  thereupon  made  an  order  that  the  summons  and 
complaint,  the  notice  of  pendency  of  the  action,  and  the  mechanic's 
lien  be  vacated,  set  aside',  and  canceled  of  record,  and  that  the  clerk 
mark  the  same  "Vacated,  set  aside,  and  canceled  of  record,  by  wder  of 
the  court."  The  court  further  ordered  that  the  defendants  have  the 
costs  of  the  reference,  to  be  taxed,  and  f  10,  costs  of  the  motion,  and 
that  the  defendants  have  judgment  against  the  plaintiffs  therefor. 
Upon  this  order  the  defendants  entered  a  judgment  against  the  plain- 
tiffs for  the  sum  of  |49.34,  and  authorized  execution  therefor.  From 
this  order  and  judgment  the  plaintiffs  appeal 

The  only  matter  before  the  court  upon  either  motion  was  an  applica- 
tion to  cancel  the  lien,  and  discharge  it  of  record,  together  with  the 
snmmons  and  complaint  and  lis  pendens,  and  for  such  further  relief 
as  was  consistent  with  such  application,  to  which  may  be  added  a 
motion  to  confirm  the  referee's  report.  As  to  it,  there  was  nothing  to 
confirm,  nor  was  confirmation  necessary,  if  there  were,  as  its  only 
office  was  to  aid  the  conscience  of  the  court.  No  judgment  was  asked 
for,  nor  was  any  authorized  upon  the  application  which  was  made. 
As  there  could  be  no  final  determination  of  any  issue,  none  was 
presented  upon  which  judgment  could  be  based.  Code  Civ.  Proa  § 
1200.  The  authority  to  enter  a  judgment  must  rest  upon  an  issue 
either  of  fact  or  law,  and,  of  necessity,  presupposes  an  existing  action. 
In  the  present  case  the  only  matter  entitling  the  moving  party  to  any 
rolief  lay  in  the  fact  that  there  was  no  action  pending.  It  is  difficult, 
therefore,  to  perceive  how  it  could  obtain  relief  if  an  action  were  pend- 
ing, or  how  it  could  obtain  a  judgment  if  no  action  existed.  If  no 
action  were  pending,  it  was  not  entitled  to  judgment,  and,  if  an  action 
existed,  then  the  motion  should  have  been  denied.  The  order  of  the 
court  determined  that  the  action  was  not  pending,  in  consequence  of 
which  it  had  no  authority  to  direct  a  judgment.    Authority  for  the 
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collection  of  the  costs  awarded  upon  the  motion  is  provided  for  in 
Code  Civ.  I*roc.  §  779.  No  authority  ia  therein  granted  to  enter  a 
judgment,  and  award  execution  therefor.  This  judgment  was  en- 
tered without  any  authority  in  law.  It  must,  therefore,  be  reversed 
and  set  aside. 

The  order  of  the  learned  judge  bdow  was  in  part  based  upon  the 
fact  that  there  was  no  formal  proof  of  service  of  the  summons  and 
complaint,  as  required  by  section  434  of  the  Oode,  and  by  rule  18  of 
the  supreme  court.  It  is  quite  true  that  the  proof  was  defective  in 
certain  technical  requisites  required  by  the  rule.  The  residence  and 
age  of  the  affiant  are  entirely  missing.  But  these  facts,  in  substance, 
appeared  before  the  court  from  the  papers  submitted  upon  the  motion. 
Tiie  opening  statement  of  the  affidavit  made  by  the  plaintiffs'  attor^ 
n^  is  that  he  is  the  plaintiffs'  attorney,  and  served  the  summons  and 
complaint  upon  the  defendant  corporation  and  upon  Oustav  Hesse, 
the  other  defendant.  The  court  is  presumed  to  know  its  officers,  and 
may  take  judicial  notice  that  they  are  at  least  21  years  of  age.  Th« 
residence  of  the  affiant  is  not  given,  but  his  office  and  posi-ottice  ad- 
dress was  appended  to  the  simimous,  and  sworn  to  by  a  clerk  in  his 
office.  These  papers  were  before  the  court.  In  all  other  essential 
respects,  the  affidavit  of  plaintiffs'  attorney  is  in  compliance  with  the 
rule  showing  good  service,  while  it  answers  every  requirement  of  the 
section  of  the  Code  above  cited,  and  constitutes  good  proof  of  service^ 
for  present  purposes,  at  least.  We  think  that  the  view  of  the  affi- 
davit upon  which  the  court  rested  its  decision  was  technical  to  the  last 
degree.  If  it  were  fatal,  the  court  should  have  required  that  the  pro<rf 
be  supplied,  in  view  of  the  fact  tliat  the  omission  was  of  formal  proof, 
rather  than  a  defect  of  substance  We  think  that  its  formal  char- 
acter was  sufficient  in  resistance  of  the  motion.  Upon  all  the  pnxd!, 
we  think  the  motion  to  cancel  and  discharge  the  lien  should  have  been 
denied. 

For  these  reasons  the  judgment  and  order  should  be  reversed,  and 
the  motion  denied,  without  costs,  and  leave  given  to  the  defendants  to 
serve  an  answer  in  10  days  from  the  entry  and  service  of  the  order 
entered  herein.     All  concur. 


(18  App.  Dlv.  410.) 

BBNNBrr  T.  EDISON  BLECTBIO  ILLUMINATING  CO.  OP  BROOKLYN. 

(Supreme  Ck>Tirt,  Appellate  Division,  Second  Department.    Jane  29,  1897.) 

Pbocbdcrb— Rbfobmation  op  Cohtract— Hrabihg  at  Trial  Term. 

Where  facts  entitling  a  defendant  to  a  reforniatlon  of  a  contract  on  Out 
grovaiA  of  mistake  or  fraud  are  pleaded  aa  a  defense  in  an  action  on  tbe  con- 
tract, the  issue  may  properly  be  determined  at  trial  term,  and  need  not  be 
aent  to  special  term  for  a  separate  hearing. 

Appeal  from  special  term.  Kings  county. 

Action  by  Gerard  Bennett  and  Herman  D.  Levino  against  the 
Edison  Electric  Illuminating  Ck)mpany  of  Brooklyn.  Appeal  from 
80  much  of  an  atder  made  at  a  special  term  as  denied  defendant's  mo- 
tion for  a  trial  of  the  equitable  issues  in  the  action  at  a  special  term. 
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wi'thoat  prejudice  to  right  of  renewal  at  circait  before  the  trial 
court;  also  a  motion  made  by  the  plaintiff  to  dismiss  the  defendant's 
appeal  from  the  order.  The  appeal  and  motion  were  heard  together. 
Dismissed. 

Argued  bef(H«  GOODRICH,  P.  J.,  and  CTJLLEN,  BASTTLETT, 
HATCH,  and  BBADLEY,  JJ. 

Martin  W.  Littleton,  Edward  M.  Shepard,  and  Frank  Harvey  Field, 
for  appellant 
Edward  M.  Qrout,  for  respondent 

■  HATCH,  J.  The  amended  answer  of  the  defendant  averred  that 
the  written  contract  upon  which  plaintiff's  action  was  based  did  not 
express  the  true  contract  between  the  parties.  The  written  contract 
provided  that  plaintiff  was  to  receive  flO  per  1,000  gallons  of  water 
for  each  day  of  24  hours.  The  contract  claimed  by  the  defendant  to 
have  been  made  provided  that  the  plaintiff  should  only  receive  |1  per 
1,000  gallons  of  water  for  each  day  of  24  hours.  The  answer  avers 
that  this  change  was  made  either  through  mistake  or  fraud,  and  asked 
in  its  prayer  for  relief  that  the  contract  be  reformed  in  this  respect 
The  amended  answer,  averring  these  facts,  pleads  the  same  by  desig- 
aation  as  a  defense,  and  not  by  way  of  counterclaim. 

It  is  probably  true  that  the  matter  alleged  in  the  defendant's  an- 
swer, as  above  stated,  constituted  a  counterclaim.  Such  view  has 
the  sanction  of  authority  to  sustain  it.  Colville  v.  Chubb,  20  Civ. 
Proc.  R  352, 14  N.  Y.  Supp.  717;  Bora  v.  Schrenkeisen,  110  N.  Y.  60, 
17  N.  E.  339.  The  matter  was  equally  available  to  the  defendant  as 
a  defense  to  the  action  in  the  manner  in  which  it  was  pleaded ;  and,  if 
it  was  established  that  there  was  a  mistake  in  the  respect  claimed, 
it  constituted  a  good  defense  to  that  extent,  and  the  plaintiffs  action 
i^rould  be  defeated,  or  its  damages  measured  by  the  reduced  price. 
There  is  an  incongruity  in  severing  the  issues  in  such  an  action,  and 
sending  the  equitable  counterclaim  to  the  special  term  for  trial,  and 
holding  the  law  part  of  the  action  for  trial  at  the  circuit.  If  the  mat- 
ter pleaded  as  a  defense  is,  in  its  technical  sense,  a  counterclaim,  still 
it  is  equally  available  as  a  defense,  and  there  is  no  difficulty  in  dispos- 
ing of  such  an  issue  at  the  circuit,  and  much  less  circumlocution. 
The  issue  is  plain  and  direct  should  the  contract  read  10  or  1.  No  em- 
barrassment can  be  encountered  in  disposing  of  such  an  issue  in  an 
action  at  law.  That  it  is  proper  to  plead  this  issue  as  a  defense,  and 
try  .and  dispose  of  the  same  at  the  circuit,  has  the  support  of  direct 
authority.     Kirchner  v.  Machine  Co.,  135  N.  Y.  182,  31  N.  E.  1104. 

The  cause  having  been  sent  to  the  circuit,  and  a  trial  had,  this  ap- 
peal should  not  now  be  heard.  The  motion  to  dismiss  should  be 
granted.     All  concur. 
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BZBRLIP  T.  BAIR  et  aL 

(Supreme  Oonrt,  Appellate  Term.     Jnly  1,  1807.) 

X.  AppbaIi — Dbpobit  of  Costs. 

Upon  an  appeal  from  an  order  of  a  district  court,  under  Laws  1896,  c.  74S, 
the  costs  awarded  by  such  order  must  be  deposited  by  the  appellant 

i.   BAME— DlSMIBSAT.. 

An  appeal  from  a  district  court  need  not  necessarily  be  dismissed  for  lali- 
nre  of  the  appellant  to  deposit  the  costs,  but  It  Is  within  the  discretion  of  the 
appellate  court.  In  a  proper  case,  to  permit  the  omission  to  be  supplied. 

Appeal  from  Fifth  district  court. 

Action  by  Freida  Szerlip  against  Franz  Bair,  sued  as  "Fair"  Bait, 
impleaded  witli  John  J.  Bair  and  Henry  Jacobs.  Judgment  for 
pUdntifl.  From  an  order  setting  it  aside,  he  appeals.  Motion  by  re- 
spondent to  dismiss  appeal  for  failure  of  appellant  to  deposit  the 
costs  awarded.    Granted  on  conditions. 

Argaed  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

Abraham  B.  Schleimer,  for  appellant. 
A.  EL  Berrick,  for  respondent. 

DALY,  P.  J.  The  plaintiff  recovered  a  judgment  in  the  Fifth  dis- 
trict court  against  the  defendants  by  default,  but,  on  motion  of  the 
defendant  Franz  Bair,  it  was  set  aside,  as  against  him,  on  the  ground 
that  he  was  not  served  with  the  summons.  From  the  order  setting 
aside  the  judgment,  the  plaintiff  has  appealed,  and  this  appeal  the 
defendant  now  moves  to  dismiss,  because  the  sum  of  f30,  awarded  in 
the  wder  for  disbursements,  has  not  been  deposited  with  the  clerk  of 
the  court 

When  an  appeal  is  taken  from  a  judgment  of  the  district  court,  the 
appellant,  at  the  time  of  serving  his  notice  of  appeal,  is  required  t« 
pay  to  the  justice,  or  his  clerk,  the  costs  of  the  action,  induded  in 
the  judgment,  as  well  as  the  sum  of  two  dollars,  the  fee  of  the  justice 
for  making  the  return.  C!ode  Civ.  Proc.  §  3047.  The  practice  upon 
appeals  from  orders  vacating  judgments  in  the  district  court  is  regu- 
lated by  chapter  748,  Laws  1896,  providing  that  "fiom  the  order  an 
appeal  will  lie  as  from  a  judgment  in  said  court."  By  this  provision 
the  procedure  on  appeal  from  orders  must  conform  to  the  procedure 
on  appeal  from  judgments,  so  far  as  the  latter  may  be  appropriate. 
When  an  award  of  costs  is  included  in  the  judgment  appealed  from, 
such  costB  must  be  deposited  by  the  appellant;  and  so,  when  an 
award  of  costs  is  included  in  an  order  appealed  from,  a  like  deposit 
must  be  made.  No  reason  is  apparent  why  the  same  considerations 
which  led  to  the  requirement  of  tiie  payment  of  costs,  included  in  the 
judgment  sought  to  be  appealed  from,  do  not  apply  with  equal  force 
to  the  costs  awarded  in  an  order.  By  requiring  the  deposit  in  the 
latter  case,  we  conform  the  practice  on  appeals  from  orders  as  closely 
as  possible  to  that  on  appeals  from  judgments,  and  this  seems  to  be 
the  intent  of  the  legislature. 

It  does  not,  however,  follow  that,  for  the  omission  to  make  this 
deposit,  the  appeal  most  be  dismissed.    It  is  discretionaiy  with  the 
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appellate  court,  who'e  the  appelant  has  seasonably  and  in  good  faith 
served  his  notice  of  appeal,  bnt  omitted,  through  mistake,  to  do  any 
other  act  necessary  to  perfect  the  appeal,  to  permit  the  omission  to 
be  supplied.  Code  CSv.  Proc.  §  3049.  As  the  question  in  this  case 
is  novel,  and  the  practice  unsettled,  it  is  proper  to  allow  the  appellant 
an  opportunity  to  make  the  deposit.  If  he  does  so  within  10  days, 
the  motion  to  dismiss  the  appeal  will  be  denied,  without  costs.  If 
he  fails  to  do  so  within  the  time  allotted,  the  motion  will  be  granted, 
with  f  10  costs. 

Motion  granted,  with  flO  costs,  anless  appellant,  within  10  days, 
deposits  with  the  justice  or  clerk  of  the  Fifth  district  court  |30,  the 
amount  of  costs  awarded  in  the  order  appealed  from.  If  such  deposit 
be  made,  the  motion  to  dismiss  the  appeal  will  be  denied,  wiUiout 
costs.     All  concur. 


(20  yUae.  Rep.  558.) 

HOSKOWITZ  et  al  V.  HORNBERGER. 

(Supreme  Court,  Appellate  Term.     7nly  1,  1807.) 

1.  Rbal-Estatb  Brokers— CoMMissroNS— Ability  of  Pdrchasbr. 

A  brokw  employed  to  effect  an  exchange  of  property,  In  order  to  recover 
commissions,  must  show,  not  only  his  employment  and  the  making  of  a 
contract  for  the  exchange,  bnt  also  that  the  person  procured  by  him  was 
able  to  carry  out  such  contract  by  giving  a  marketable  title  to  the  property 
offered  by  him  In  the  exchange. 

3.  Bamb — MarkbtabTjB  Titi.b— Evidehce. 

Proof  that  a  party  has  executed  a  formal  contract  to  convey  certain  prop- 
erty in  exchange  for  other  is  sofficlmt  prima  facie  evidence  of  his  title 
thereto,  in  an  action  by  a  broker  for  commissions  on  effecting  the  exchange, 
t.  Nonsuit— EviDENCK  Supplied  by  Def'kndant. 

When  a  defendant  does  not  rest  upon  a  defect  in  the  proof  of  his  adversary 
pointed  out  by  a  motion  for  a  nonsuit,  and  the  necessary  evidence  la  after- 
wards supplied  by  either  party,  the  objection  Is  obviated,  and  the  case  mmt 
be  decided  on  the  entire  evidence. 

4.  Devise  to  Cok' oration— Vamd;ty — Who  mat  Qitesttok. 

A  devise  to  a  corporation  can  be  questioned,  on  the  ground  that  it  is  In 
excess  of  the  property  which  the  corporation  had  power  to  hold,  only  by  the 
state,  or  by  one  who  can  claim  an  Interest  In  the  property  If  It  Is  adjudged 
that  the  corporation  may  not;  and  the  qnestloa  must  be  raised  In  a  direct 
proceeding,  and  not  collaterally. 

5.  Same— Laches. 

It  seems  that  a  claim  to  invalidate  a  devise  to  a  corporation  upon  the 

ground  that  the  value  of  the  property  exceeded  that  which  the  coiporation 

was  entitled  to  hold  would  be  barred  by  a  delay  of  15  years  by  the  parties 

in  Interest  during  which  time  rights  of  bona  fide  purchasers  bad  Intervened. 

C  Bxi"A  Alix)Wavce— Power  of  (tenbral  Term. 

When  no  mention  for  an  extra  allowance  has  been  made  at  the  trial,. the 
general  term,  before  which  exceptions  are  heard  In  the  first  Instance,  has 
no  power  to  award  such  allowance,  but  a  motion  thertfor  must  be  made  at 
special  term. 
7.  Brokers— RKLiNQorsHMBHT  of  OoMinssioN— Corbidbration. 

When  a  broker  has  been  employed  to  effect  an  exchange  of  property,  and 
has  earned  bJs  commission  by  obtaining  a  valid  contract  therefor,  an  agree- 
ment, subsequenUy  made,  to  claim  no  commission  unless  Hie  deeds  pass  or 
his  clloit's  title  proves  unmarketable,  la  without  consideration. 

Appeal  from  city  court  of  New  York,  general  term. 

Digitized  by  V^OOQ  IC 


Snp.  Ct.)  MOBKOWnZ  v.  HOBNBBBaSB.  468 

Action  by  Joseph  Moskowitz  and  another  against  Q«orge  Hom- 
berger.  Prom  a  judgment  of  the  general  term  of  the  city  court  (43 
N.  Y.  Bupp.  1130)  overruling  defendant's  exceptions,  and  directing  a 
judgment  on  a  verdict  in  favor  of  plaintiffs^  defendant  appeals.  Be- 
Tersed  in  part. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

L.  S.  Qoebel  (E.  W.  8.  Johnston,  of  counsel),  for  appellant. 
D.  Leventritt  and  Harold  Nathan,  for  respondents. 

McADAM,  J.  The  plaintiffs  sued  to  recover  brokerage  for  effect- 
ing an  exchange  of  the  defendant's  property,  known  as  No.  62  Seventh 
street,  for  premises  known  as  Noa  339,  341,  343,  345,  and  347  East 
Twelfth  street,  in  this  city.  The  plaintiffs  allege  an  employment 
by  the  defendant  to  act  for  him  as  brokers,  and  a  promise  to  pay  them 
1400  as  compensation  in  case  they  succeeded,  and  that,  acting  there- 
under, they  did  succeed  in  effecting  the  exchange. 

The  plaintiffs  proved  that  they  effected  the  exchange  so  far,  at  least, 
that  tlu-ongh  their  efforts  a  valid  contract  was  entered  into  by  compe- 
tent persons  to  make  the  same  upon  terms  and  conditions  agreeable 
to  the  principals,  even  as  to  details,  which  were  carefully  expressed. 
While  this  is  ordinarily  all  a  broker  can  do,  he  must,  if  employed  to 
effect  an  exchange,  go  a  step  further,  and  prove  that  the  person  pro- 
cured was  able,  as  well  as  willing,  to  carry  out  the  cimtract  made,  and 
that  the  trade  fell  through  by  reason  of  the  inability  or  capriciousneas 
of  his  employer  to  consummate  it.  WooUey  v.  Lowenstein,  83  Hun, 
158,  31  N.  Y.  Supp.  570;  Emens  v.  St  John,  79  Hun,  99,  29  N.  Y.  Supp. 
655. 

As  was  said  in  Barnes  v.  Boberts,  5  Bosw.  84: 

'It  Is  one  thing  to  agree  with  a  broker  to  pay  him  a  stipulated  sum  to  obtain 
ttom  a  tbhd  penon  a  valid  contract  to  make  a  presalbed  exchange,  and  an- 
other thing  to  agree  to  pay  a  ftxed  sum  to  effect  or  negotiate  an  exchange  whl(di 
will  vest  in  the  employer  a  good  title  to  designated  lots." 

Or  in  the  language  of  the  court  in  McGkivock  f.  Woodlief,  20  How., 
at  page  221: 

"The  tookw  must  complete  the  sale— that  Is,  he  must  find  a  purchaser  In  a 
■ItnatloD'  and  ready  and  willing  to  complete  the  purchase  on  the  terms  agreed 
on— before  he  Is  entitled  to  his  commissions.  Then  he  will  be  entitled  to  them, 
though  the  vendor  refuse  to  go  on  and  perfect  the  sale." 

These  cases  were  cited  in  Ealley  t.  Baker,  132  N.  Y.  1,  29  N.  E. 
1091,  wherein  the  distinction  between  an  employment  "to  effect  an 
exchange"  and  '^o  procure  the  execution  of  a  contract  for  an  ^- 
change"  was  recognized  and  acted  up<»i. 

The  defendant  claimed  that  the  plaintiffs  were  bound  to  prove, 
before  they  rested  their  case,  that  the  person  procured  by  them  to 
make  the  exchange  had  a  good,  marketable  title  tb  the  property  he 
contracted  to  give  for  the  defendant's  property.  In  a  limited  sense, 
this  is  so;  but  the  fact  that  such  person  executed  a  formal  contract 
to  convey  carried  with  it  the  legal  presumption  (which  is  proof  in 
the  first  instance)  that  he  was  able  to  perform  his  undertaking. 
Hart  V.  Hoffman,  44  How,  Prac.  168.     The  onus  was  thereby  shifted 


Digitized'by 


Google 


464  .  46  NIW  YORK  SDPPLBMBNT  (Sap.  Ct. 

and  to  New  York  Steta  R«portar. 

upon  the  defendant  to  prove  that  the  title  offered  by  such  contract- 
ing party  was  for  some  reason  defective.  It  is  laid  down  a«  a  settled 
principle  that: 

"When  a  person  is  In  posseaaion  of  property,  and  is  shown  entttlecl  to  the  bene- 
ficial ownership  thereof,  the  presumption  is  that  evwy  instmment  has  lieen 
executed,  and  eTetythlng  has  been  done,  to  render  bis  title  legal."  lAwson. 
Pres.  Ev.  416. 

The  defendant  assumed  the  harden  of  attacking  the  title  offered 
by  the  purchaser  procured  by  the  plaintiffs,  but  failed  to  establiEb  any 
valid  objection  to  it. 

Even  if  the  onus  ought  to  have  been  borne  by  the  plaintifls  in  the 
first  instance,  the  rule  is  that  where  a  defendant  does  not  rest  upon 
a  defect  in  the  proof  of  his  adversary  pointed  out  by  motion  for  a 
nonsuit,  and  the  necessary  evidence  is  afterwards  supplied  by  either 
party,  the  objection  is  obviated,  and  the  case  must  be  decided  upon 
the  entire  evidence  in  at  the  time  of  its  sabmission  for  decision. 
Bartholomew  v.  Lyon,  67  Barb.  86;  Tiffany  v.  St.  John,  66  N.  Y. 
317;  Painton  v.  Railway  CJo.,  83  N.  Y.  7;  Meyers  v.  Gohn.  4  Misc. 
Rep.  186,  23  N.  Y.  Supp.  996;  PoUatschek  v.  Goodwin,  17  Misc.  Bep. 
587,  40  N.  Y.  Supp.  682;  Sullivan  v.  Brooks,  10  Misc.  Rep.  368,  31 
N.  Y.  Supp.  36. 

It  appeared  that  Miller,  the  proposed  purchaser,  received  title 
by  deed  from  Charles  Meyer,  July  11,  1893;  that  Meyer  received 
title  by  deed  in  September,  1892,  from  the  St  John  Baptist  Fund. 
a  religious  corporation  organized  under  the  act  of  1848;  and  that  said 
corporation  acquired  title  by  devise  under  the  will  of  Hden  S.  F<ri- 
som,  dated  July  17,  1876,  and  the  codicil  thereto  made  January  14, 
1882.  The  testatrix  died  April  26,  1882,  and  at  that  time  all  cori)0- 
rations  formed  under  the  act  of  1848  (chapter  319),  as  amended  (Laws 
1872,  c.  649;  Laws  1881,  c.  641),  were  declared  "capable  of  taking, 
receiving,  purchasing  and  holding  real  estate  for  the  purpose  of  their 
corporation  to  an  amount  not  exceeding  the  sum  of  two  hundred 
thousand  dollars  in  value,  and  personal  estate  for  like  purposes  to 
an  amount  not  exceeding  the  sum  of  two  hundred  thousand  dollars 
in  value,  but  the  clear  annual  income  of  such  real  and  personal  estate 
shall  not  exceed  the  sum  of  fifty  thousand  dollars." 

The  will  speaks  as  of  the  time  of  the  death  of  the  testatrix,  and  the 
statute  in  force  at  that  time  operates  up<Hi  and  controls  its  validity. 

The  objection  urged  by  the  def^idant  is  that  the  value  of  the  prop- 
erty devised  exceeded  the  statutory  limitation.  No  fault  is  found 
with  the  will  itself,  or  the  sufficiency  of  the  devise  as  a  testamentaiy 
disposition  of  the  property.  Nothing  appears  on  its  face  to  suggest, 
or  even  give  color  to,  any  question  of  illegality. 

The  will  was  admitted  to  probate  in  1882,  15  years  ago.  No  one 
inta«sted  in  the  estate  has  attacked  or  even  questioned  the  disposi- 
tion of  the  property  made  by  the  testatrix,  or  attempted  to  restrain 
the  devisee  frcxn  making  transfers  thereof  to  purchasers.  The  cor- 
poration took  possession  of  the  devised  property  in  1882,  and  has 
conveyed  parts  of  it,  and  its  right  to  make  such  disposition  has  re- 
mained onchallenged  until  now,  when  an  attack  is  made  by  a  pur- 
chaser from  an  intermediate  grantee;  the  ground  being  that,  because 
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certain  witnessefi  are  of  opinion  tliat  tlie  valae  of  tbe  devised  prop- 
erty exceeded  the  statutory  limit,  tlie  title  is  defective.  This  col- 
lateral mode  of  attacking  a  devise  apparently  legal,  and  at  most 
▼oidable  only,  is  without  warrant  in  law,  particularly  at  this  late 
day.  In  Church  of  the  Redemption  v.  Grace  Church,  68  N.  Y.  570, 
582,  it  was  held  that,  to  enable  a  person  to  make  inquiry  Into  an 
excess  of  accumulated  property  held  by  a  corporation,  be  must  be 
in  a  position  to  claim  an  interest  in  the  property,  if  it  is  adjudged 
that  the  corporation  may  not.  The  restrictions  imposed  by  the  char- 
ter of  a  corporation  upon  the  amount  of  property  it  may  hold  cannot 
be  taken  advantage  of  collaterally  by  private  persons,  but  only  in  a 
direct  proceeding  by  the  state.  Jones  v.  Habersham,  107  U.  S. 
174,  2  8np.  Ct.  336.  And  see  Bank  v.  Matthews,  98  U.  S.,  at  page 
628.  '^t  is  in  accordance  with  this  reasoning  that  a  deed  of  real 
estate  to  a  national  bank  or  other  corporation  rendered  incompetent 
by  its  charter  or  enabling  act  to  hold  tiie  real  estate  conveyed  is  not 
void,  but  voidable  only  at  the  suit  of  the  government ;  for  to  make 
such  conveyances  void  would  work  the  greatest  hardship  and  un- 
certainty of  title  in  subsequent  purahasers,  and  all  purposes  of  pub- 
lic policy  are  amply  subserved  by  holding  the  deed  voidable  at  the 
■uit  of  the  government"  Tayl.  Corp.  (3d  Ed.)  §  303.  See,  also, 
3  Washb.  Real  Prop.  (5th  Ed.)  283;  Bogardus  v.  Trinity  Church,  i 
Sandf.  Ch.  634.  While  our  courts  have  held  that  the  heirs  may 
<M>iiteflt  the  right  of  the  corporation  (In  re  McGraw's  Estate,  111  N. 
Y.  67,  99,  19  N.  E.  233;  Rich  v.  Tiffany,  2  App.  Div.  25,  37  N.  Y. 
Sapp.  330),  it  is  not  to  be  raised  collaterally  (Trustees  v.  Ritch,  91 
Hun,  509,  36  N.  Y.  Supp.  576,  affirmed  151  N.  Y.  282,  45  N.  E.  876; 
Lewis  V.  Cook,  150  N.  Y.  163,  44  N.  E.  778),  as  the  devise  is  invalid 
only  as  to  the  state  or  the  heirs,  for  the  latter  would  take  if  the  dev- 
isee did  not  (see  cases  collated  in  Abb.  Ann.  Dig.  1889,  p.  53,  tit  "Col- 
leges"). 

The  evidence  does  not  satisfactorily  establish  that  the  state  or  the 
heirs  might  have  succeeded  in  an  attack  upon  the  devise  if  either 
had  chosen  to  make  one,  and  that  result  is  such  an  improbable  an<\ 
remote  contingency  now  that  we  cannot  hold  that  a  court  of  equity 
would  not,  in  the  exercise  of  a  sound  discretion,  have  compelled  the 
defendant  to  complete  the  exchange  (Cambrelleng  v.  Purton,  125 
N.  Y.  610,  26  N.  E.  907),  particularly  as  the  remedy,  if  available,  has 
been  open  for  15  years,  and  those  having  the  right  have  not  attempt- 
ed to  resort  to  it  If  they  ever  supposed  there  was  the  slightest 
poBsibility  of  succeeding  in  any  such  claim,  their  silence  would  indi- 
cate a  purpose  not  to  assert  it;  and  their  inexcusable  laches  would 
not  assist  them  in  asserting  any  equitable  claim  for  relief,  especially 
wh«e  the  rights  of  innocent  purchasers  have  intervened.  The 
doubts  cast  npon  the  title  by  the  defendant  are  more  fanciful  than 
substantial.  Lynch  v.  Pfeiffer,  110  N.  Y.,  at  page  42,  17  N.  E.,  nt 
page  405.  And  we  may,  for  the  purposes  of  this  appeal,  safely  say 
that  the  title  cSevei  by  the  proposed  purchaser  was  marketable 
(that  is,  free  from  all  reasonable  doubt),  and  should  have  been  ac- 
cepted by  the  defendant  Perry  v.  Sampson,  112  N.  Y.  415,  20  N.  E. 
387;  Moore  v.  Williams,  115  N.  Y.  586,  22  N.  E.  233;  Insurance  Oo. 
46N.TJS.-W 
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V.  Woods,  121  N.  Y.  302,  24  N.  E.  602.     See,  also,  decision  by  Truax, 
J,  in  Homberger  v.  Miller,  New  York  Law  J.  May  14,  1897."^ 

The  defendant,  having  chosen  to  pat  his  refnsaJ  to  take  upon  the 
ground  that  the  title  of  the  proposed  purchaser  was  bad,  when  it  was 
not,  is  probably  liable  for  the  brokerage,  without  r^ard  to  whether 
his  title  was  good  or  not.  Without  putting  onr  decision  apon  that 
ground,  we  will  consider  how  far  the  defendant's  title  need  be  io- 
vestigated.  Upon  the  cross-examination  of  one  of  the  plaintifb,  the 
defendant  proved,  and  then  put  in  evidence,  an  agreement  signed  by 
them,  wherein  it  is  provided: 

"No  commissions  to  be  paid  to  ns  by  George  Hornberger  unless  deeds  to  said 
premises  pass,  unless  Homberger'B  title  siiould  prove  on  examination  unmarket- 
able,  in  whicli  event  he  la  to  pay  Hie  conuuiaslon,  to  wit,  $400." 

The  d^endant  proved  that  no  deeds  passed  between  the  parties 
to  the  exchange;  so  that,  according  to  his  contention,  the  right  to 
brokerage  was  made  to  depend  apon  the  single  question  whether 
his  title  proved  on  examination  to  be  unmarketable.  We  think  the 
defendant  became  liable,  irrespective  of  the  question  whether  he  had 
good  title  or  not  So  long  as  the  purchaser  procured  by  the  brokers 
had  good  title,  they  earned  their  brokerage  when  they  produced  him 
to  the  defendant,  and  he  offered  to  make  a  binding  contract  for  the 
exchange.  The  agreement  to  wait  until  the  title  deeds  passed,  and 
that  no  brokerage  was  to  be  paid  unless  the  defendant's  title  proved 
unmerchantable,  was  exacted  after  the  brokerage  had  been  earned, 
and  was  on  that  account  without  consideration.  McComb  ▼.  Von 
Ellert,  7  Misc.  Rep.  59,  27  N.  Y.  Supp.  372.  It  was  therefore  imma- 
terial whether  the  defendant's  title  was  good,  bad,  or  indifferent. 
If  he  wanted  to  test  his  title,  he  should  have  done  so  in  a  direct  pro- 
ceeding against  the  customer  produced,  either  for  specific  perform- 
ance or  damages,  where  it  might  more  properly  have  been  passed 

I  The  opinion  of  Judge  Tmax,  at  special  term,  in  tbe  case  of  Hombeiser  v. 
Miner,  la  as  follows:  "On  the  day  when  the  titles  were  to  be  closed,  the  plain- 
tiff  refused  to  accept  defendant's  deed,  because  the  defendant's  title  was  not 
good,  and  the  defendant  refused  to  accept  plaintiff's  deed  because  plaintUTa 
title  was  not  good.  The  plaintiff  brings  this  action  to  compel  the  defendant 
either  to  specifically  perform  his  contract  to  convey,  or,  In  case  the  defendant 
cannot  give  a  good  title  to  the  premises  that  be  agr^  to  convey  to  the  plaintiff, 
tbat  he  have  Judgm«it  against  the  defendant  for  the  damages  that  he  (tbe 
plaintiff)  has  sustained,  because  of  bis  (the  defendant's)  failure  to  convey. 
Plaintiff  contended  on  the  trial  that  tbe  defendant's  title  was  bad,  and  justified 
his  refusal  to  accept  defendant's  deed  on  that  ground;  and,  in  order  to  succeed 
in  this  action,  he  must  establish  that  the  defendant's  title,  at  tbe  time  of  the 
refus^al,  was  t)ad.  I  am  of  the  opinion  tbat  the  defenriant's  title  was  and  la 
good.  It  may  be  that  more  iKoperty  than  the  "Foundation"  was  entitled  to 
hold  was  devised  to  it  by  Miss  Folsom,  bat  there  is  nothing  in  the  case  tbat 
shows  that  all  of  the  property  so  devised  was  in  excess  of  wbat  the  Foundation 
was  entitled  to  hold;  and  therefore  I  cannot  hold  that  the  particular  piece  of 
property  that  the  defendant  agreed  to  convey  to  the  plaintiff  formed  part  of 
tbe  property  that  the  Foundation  could  not  hold.  Moreover,  the  record  title 
stood  in  the  Foundation,  and  it  could  give  a  good  title  to  lx>na  fide  purchaser 
for  value.  I  am  also  of  the  opinion  that  plalntilTs  title  was  not  a  marketaUe 
one.  because  James  A.  Dusenbury  never  had  parted  wlQi  his  Interest  in  the 
property.  For  tbe  reasons  above  stated,  the  complaint  la  dlamisaed,  with  costs, 
and  with  an  extra  allowance  of  |40,  and  I  direct  tbat  a  Judfrneat  in  acoordance 
wlfh  this  decision  be  entered." 
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apon.  The  evidence  produced  by  the  brokers  established  complete 
performance  on  their  part  so  far  as  performance  by  them  was  pos- 
sible. In  this  view  of  the  case,  the  evidence  offered  tending  to  show 
that  the  defendant's  title  was  defective,  the  exceptions  taken  there- 
to,  and  the  arguments  advanced  upon  the  special  agreement  afore- 
said, are  immaterial.  The  amendment  conforming  the  pleadings  to 
the  facts  proved  is  also  immaterial.  It  did  not  prejudice  the  de- 
fendant in  any  manner. 

Upon  the  conclusion  of  the  trial,  both  sides  asked  for  the  direc- 
tion of  a  verdict,  and  the  court  ordered  the  jury  to  find  for  the  plain- 
tiffs, the  exceptions  to  be  heard  in  the  first  instance  at  general  term. 
The  goieral  term  overruled  the  exceptions,  and  ordered  judgment 
for  the  plaintiffs.  The  power  of  the  general  term  ended  there. 
Douglas  V.  Haberstro,  10  Abb.  N.  0.  6.  After  obtaining  the  order 
for  judgment,  the  plaintiffs  might  have  applied,  on  notice  at  special 
term,  for  an  extra  allowance,  when  the  defendant  would  have  been 
heatd  as  to  the  propriety  of  granting  such  relief,  and  as  to  the 
amount.  This  is  the  practice  when  the  application  is  not  made  at 
the  trial.  Howe  v.  Muir,  4  How.  Prac.  252;  Railroad  Co.  v.  McOoy, 
0  How.  Prac.  339.  The  allowance  granted  by  the  general  term, 
having  been  made  without  notice  or  hearing,  was  unauthorized. 
Briggs  V.  Brooks,  79  Hun,  394,  29  N.  Y.  Supp.  794;  Toch  v.  Toch,  9 
App.  Div.  501,  41  N.  Y.  Supp.  863. 

As  to  the  allowance,  therefore,  the  judgment  must  be  reversed,  but 
In  other  respects  afBrmed,  without  costs  upon  this  appeal.  All  c<m- 
cur. 


<I9  App.  Dlv.  415.) 

In  re  ATLAS  IRON  CONST.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  2,  1897.) 

1.  Rbcbivers— Fkbs  and  Expknseb— PmoRixy. 

Fees  and  expenses  of  the  administration  of  a  receivership.  In  proceedings 
for  the  voltrntary  dlssolntlon  of  a  corporation,  come  la  ahead  of  all  claims 
against  snch  corporation. 

S.  8A'«ns— RioHTs  OF  Attachmbnt  Creditor. 

When  property,  which  has  been  attached  as  the  property  of  a  corporation, 
l8  taken  Into  the  possession  of  a  receiver  of  such  corporation,  under  the 
direction  of  the  court,  subject  to  the  attachment,  the  receiver's  possession 
i8  subordinate  to  the  specific  lien  of  the  attachment,  and  snch  lien  comes  III 
■bead  of  the  receiver's  claim  for  compensation  or  disbursements;  but  if  the 
Ueoar  Is  a  party  to  the  proceedings,  and  the  receiver  tal^es  into  his  posses- 
sion the  property  of  the  lienor,  as  well  as  of  the  former  owner,  to  prelect 
ft  for  all  parties,  the  lienor's  interest  is  chargeable  with  the  expense  of  pro- 
tecting the  property  or  changing  It  Into  money. 

8.  Samk— Lien  for  Taxks— Priority. 

Neither  the  state  nor  a  municipal  corporation  has  a  lien  for  taxes,  sup?rl<ff 
to  the  rights  of  the  attaching  creditors,  upon  property  In  Uie  hands  of  a 
receiver  of  a  corporation,  which  has  come  to  the  liands  of  such  receiver  sub- 
ject to  attachments,  levied  upon  it  before  any  lien  was  acquired  by  the 
state  or  municipal  corporation. 

4.  Samb. 

Both  the  state  and  a  municipal  corporation  have  a  lien  for  taxes  npon  the 
pr(q;)erty  of  a  corporation  In  the  hands  of  a  receiver  In  dissolution  proceedings, 
snperior  to  the  equitable  claims  of  creditors,  but  subordinate  to  the  expense 
cC  tbe  receivership. 
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Appeal  from  trial  term. 

In  the  matter  of  the  voluntary  diaaolution  of  the  Atla«  Iron  Con- 
Btmction  Company  an  order  was  made  directing  a  distribution  of  the 
moneys  in  the  hands  of  the  receiver  appointed  for  the  corporation, 
and  from  said  order  certain  claimants  appeal.    Modified. 

Argued  befwe  VAlf  BEUNT,  P.  J,  and  BUMSEY,  WILLIAMS, 
INGEAHAM,  and  PARKER,  JJ. 

R.  G.  Monroe,  for  receiver  of  taxes. 
-  Wm.  E.  Stillings,  for  appellants  Donegan  &  Swift 
Almet  B.  Latson,  for  appellants  Froment  &  Go. 
John  M.  Perry,  for  respondent  receiver. 
Clarence  W.  Francis,  for  respondent  comptroller. 

INGRAHAM,  J.  The  recdver  in  this  case  was  appointed  in  toI- 
ontaiy  proceedings  for  the  dissolution  of  a  corporation  on  the  11th 
day  of  September,  1895,  and  at  that  time  the  sheriff  had  levied  apon 
certain  property  of  the  corporation  under  warrants  of  attachment 
against  the  corporation.  Subsequently  the  property  thus  levied  upon 
was,  under  an  order  of  the  court,  turned  over  to  the  receiver,  subject 
to  the  attachment  theretofore  levied  upon  it.  Such  property  thus 
levied  upon  by  the  sheriff  realized  the  sum  of  }1,669.84.  The  receiver 
{H-oceeded  to  reduce  to  possession  other  property  of  the  corporation  not 
levied  upon  by  the  sheriff,  and  he  has  now  in  his  possession,  including 
the  amount  realized  from  the  property  so  levied  upon,  the  sum  oi 
12,424.64. 

The  order  appealed  from  directs  the  receiver  to  retain  in  his  hands 
the  sum  of  |1,000,  as  a  fund  from  which  to  pay  the  necessary  expenses 
of  administration,  including  his  fees  as  receiver.  We  think  this  pro- 
vision is  clearly  right.  The  fees  and  expenses  of  administration  are 
disbursements  necessary  to  realize  the  sum  of  money  from  the  assets 
of  the  corporation  to  distribute  among  its  creditors  and  stockholders. 
Such  disbursements  are  necessary  before  the  property  can  be  reduced 
to  money,  and  the  debts  of  the  corporation  collected.  They  come  in 
ahead  of  all  claims  against  the  corporation,  because  their  application 
is  necessary  to  produce  the  fund  from  which  such  claims  are  to  be  paid. 
But  for  such  services  rendered  by  the  receiver  or  his  counsel,  and  his 
necessary  disbursements  to  pay  for  which  this  fund  is  reserved,  there 
would  be  no  fund  for  distribution  among  the  creditors.  A  receiver 
cannot  be  expected  to  devote  his  time  to  the  collection  of  the  assets 
of  a  corporation  for  the  purpose  of  distribution  among  those  entitled 
thereto,  without  compensation,  or  without  being  repaid  the  necessary 
expenses  paid  by  him  in  the  discharge  of  his  duty  of  collecting  the 
assets  and  turning  th»n  into  money.  Thus,  exi)enses  and  disburse- 
ments are  just  as  much  a  charge  upon  the  fund  after  he  has  collected 
it  as  would  be  the  amount  expended  for  the  completion  of  property  in 
process  of  manufacture  which  had  come  into  the  hands  of  the  receiver 
before  completion,  and  which  he  afterwards  sold  for  a  sum  largely  in 
excess  of  the  amount  that  he  could  have  procured  for  it  in  the  con- 
dition in  which  it  came  into  his  hands.  In  either  case  the  disburse 
ments  are  necessary  in  order  to  provide  the  fund  which  is  to  be  dis- 
tributed, and  are  to  be  paid  before  any  of  the  claims  against  either 
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the  property  or  the  former  owner  of  the  property.  When  a  court  of 
equity  takeB  property  into  its  possession  for  distribution  among  those 
entitled  to  it,  the  necessary  costs  and  expenses  for  the  protecti<m  of' 
that  property  or  fund  are,  of  necessity,  a  lien  upon  the  fund,  superior 
to  that  of  the  person  who  was  its  former  owner,  or  to  those  who 
succeed,  to  the  former  owner's  rights.  Where  there  was  a  specific  lien 
upon  the  property  created  before  the  receiver  took  possession,  and 
where  the  receiver's  possession  is  subordinate  to  that  lien,  the  lienor's 
interest  not  vesting  in  the  receiver,  then,  of  course,  the  lien  ctMues 
in  ahead  of  the  receiver's  claim  for  compensation  or  disbursements. 
Where,  however,  that  lienor  was  a  party  to  the  proceeding,  and  where 
the  receiver  is  ordered  to  take  into  his  possession  the  property  of  the 
lienor,  as  well  as  of  the  former  owner,  to  protect  that  property  for 
the  lienor  and  others  interested  in  it,  then  the  lienor's  interest  becomes 
chargeable  with  the  proportion  of  the  expenses  necessary  to  protect 
the  property,  or  to  change  it  into  money  for  the  lienor's  bepeflt.  The 
property  of  this  corporation  was  levied  upon  under  attachments.  The 
attaching  creditors  had  a  right  to  have  the  property  disposed  of  to 
pay  their  liens.  The  court,  however,  as  a  court  of  equity,  tock  the 
property,  and  directed  the  receiver  to  turn  it  into  money,  and  to  hold 
the  money  in  place  of  the  property,  the  proceeds  to  be  applied,  so  far 
as  necessary,  to  the  payment  of  the  liens.  The  expense  of  turning  this 
property  into  money,  and  dividing  it  among  the  various  attaching 
creditors,  was  one  that  must  be  borne  by  the  property  thus  turned 
into  money  for  the  benefit  of  the  attaching  creditors  and  others  hav- 
ing a  right  subordinate  to  them.  It  the  property  had  beien  sold  by 
the  sheriff,  the  sheriff's  fees  and  disbursements  would  have  been  pay- 
able before  anything  would  have  been  payable  to  the  attaching  cred- 
itors. 

It  does  not  appear  that  the  attaching  creditors  opposed  the  grant- 
ing of  this  wder  directing  the  attached  property  to  be  delivered  to 
the  receiver;  nor  does  it  appear  that  this  delivery  to  the  receiver 
was  made  solely  for  the  benefit  of  the  corporation.  The  amount  real- 
ized upon  the  sale  of  this  property,  namely,  |1,669.84,  is  a  special 
fund  held  by  the  receiver,  not  as  receiver  of  the  corporation,  but 
as  an  ofBcer  appointed  by  the  court  to  take  and  sell  this  specific 
property;  and,  as  the  property  sold  for  less  than  the  liens  upon  it, 
the  creditors  of  the  corporation  have  no  interest  in.  it.  It  belongs 
to  the  attaching  creditors,  and  no  reason  is  suggested  why  it  should 
not  be  paid  to  them.  So  far  as  appears,  all  the  expenses  attend- 
ing the  sale  have  been  paid,  with  the  exception  of  the  compensation 
to  be  allowed  to  the  receiver  for  receiving  and  selling  the  property, 
and  collecting  and  paying  over  the  proceeds  thereof.  It  is  quite 
clear  that  neither  the  state  nor  the  city  has  a  lien  upon  this  special 
fund  as  superior  to  the  attaching  creditors.  By  the  attachment,  a 
specific  lien  was  created  to  which  this  property  was  subject;  and, 
when  the  receiver  was  appointed,  this  property  did  not  come  into  his 
bands  as  the  property  of  the  corporation.  It  was  property  held 
by  the  sheriff  with  which  to  satisfy  the  specific  lien  created  by  the  levy 
andw  the  attachment.  We  held  in  the  case  of  Wise  v.  L.  &  0.  Wise 
Go,  12  App.  Div.  320,  42  N.  T.  Supp.  54,  that,  as  no  lien  had  been 


Digitized  by 


Google 


470  46  NBW  YORK  Stn>PLBMBNT  (Saik  ^^ 

and  80  New  York  State  Reporter. 

acquired  by  the  city  or  the  state  prior  to  the  levy  of  the  attadi- 
meDts,  the  right  of  the  city  to  apply  this  property  to  the  payment 
of  taxes  was  subordinate  to  that  lien.  As  stated  in  that  case,  the 
attaching  creditor  had  a  right  to  have  the  sheriff  sell  this  property, 
and  pay  the  proceeds  to  him  upon  his  entering  final  judgment  in  the 
action.  The  title  to  the  property  became  subordinated  to  that  lien 
thus  acquired,  and  it  is  quite  clear  that  neither  the  state  nor  the 
city  would  have  been  entitled  to  take  this  property  out  of  the  hands 
of  the  sheriff  after  he  had  levied  upon  it  under  the  attachment, 
to  be  applied  to  the  payment  of  taxes  against  the  corporation ;  and 
the  receiver  received  this  property  "subject  to  all  existing  liens  by 
attachment  thereupon,  which  said  liens  shall  follow  such  ppopprty 
into  the  hands  of  said  receiver,  and  remain  upon,  follow,  and  attach 
to  the  same,  and,  when  the  same  shall  be  sold  or  collected,  shall 
then  attach  in  like  manner  to  any  and  all  proceeds  thereof,  subject 
to  distribution  in  due  course  of  law,  as  may  be  in  this  court  directed." 
Thus,  when  the  receiver  sold  this  property,  the  proceeds  in  his  hands 
stood  subject  to  the  same  liens  that  were  upon  the  property  when  it 
was  received  by  him;  and  these  liens  are  entitled  to  be  paid  before 
any  payment  is  made  either  to  the  state  or  city  on  account  of  taxes 
due  from  the  corporation.  This  fund  of  |1,669.84,  less  the  fees  of 
the  receiver,  which  are  fixed  at  5  per  cent,  upon  that  amount,  should 
be  paid  to  the  attachment  creditors  according  to  their  several  priori- 
ties. This  leaves  a  balance  of  f999.79,  being  the  total  amount  re- 
maining in  the  hands  of  the  receiver,  which  he  holds  as  receiver  of 
this  corporation.  Upon  that  amount,  we  think,  both  the  city  and 
the  state  are  entitled  to  a  preference,  as  against  the  general  cred- 
itors of  the  corporation. 

The  case  of  In  re  Receivership  of  Columbian  Ins.  Co.,  3  Abb.  Dec. 
242,  Is  controlling  upon  this  question.  The  tax  there  claimed  was 
due  to  the  city  of  New  York,  and  the  receiver  of  taxes  had  a  war- 
rant to  collect  the  same  issued  to  him,  under  the  provisions  of  the 
Revised  Statutes  which  are  now  a  portion  of  the  consolidation  .ict 
(chapter  410,  Laws  1882),  which  warrant  was  similar  to  that  he'd 
by  the  receiver  of  taxes  in  this  case.  It  was  there  held  that  the 
warrant  issued  to  the  receiver  of  taxes  gave  a  right,  which  was  enti- 
tled to  precedence  over  the  equitable  claims  of  the  creditors  of  »he 
corporation.  The  right  of  the  people  of  the  state  to  collect  a  tax 
imposed  directly  by  the  state  is  certainly  equal  to  the  right  of  the 
political  divisions  of  the  state  (which  are  merely  political,  and  organ- 
ized for  the  convenience  of  administration)  to  a  priority  over  the 
general  creditors  of  the  corporation.  Such  tax  is  imposed  by  the 
state  sovereignty  for  the  purpose  of  providing  for  the  state  and  local 
government.  And,  as  was  said  by  the  court  of  appeals  in  the  Colum- 
bian Ins.  Co.  Case,  supra: 

"The  Interest  subsequently  acquired  by  the  erecUtor  was  subject  to  the  prior 
rights  of  the  state;  and  when  the  property,  by  vlrtae  of  local  process,  came  to 
be  In  custodla  legis,  li  was  the  duty  ot  the  conrt  to  resi)ect  this  priority  of 
right  In  the  application  of  the  funds  of  the  Insolvent  corporation." 

This  lien,  however,  of  the  state  and  city,  is  subject  to  the  general 
expenses  of  the  receivei'ship;   and  a  sum  sufQcient  t^  satisfy  that 
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charge  ahoold  be  reserved  by  the  receiver,  the  balanoe  to  be  applied 
to  the  payment  of  theee  taxes  of  the  gtate  and  city.  The  tax  to  the 
state  of  |75  and  interest  should  be  first  paid,  and  the  balance  of  the 
fund  ia  the  hands  of  the  receiver,  subject  to  such  expenses  of  the 
receiver,  should  be  paid  to  the  receiver  <rf  taxes  of  the  city  of  New 
York  on  account  of  the  taxes  due.  The  court  below  directed  the 
receiver  to  retain  in  his  hands  the  sum  of  |1,000,  to  pay  the  adminis- 
tration expenses  of  the  receivership  and  the  receiver's  commissions. 
There  was  nothing  before  the  court  from  which  the  amount  of  the 
receiver's  expenses  and  commissions  could  be  ascertained.  It  is 
clear,  however,  that  there  will  be  sufficient  to  pay  the  claim  of  the 
state  for  taxes  due  from  this  corporation,  and  that  can  be  paid  at 
once,  and  the  receiver  is  directed  to  retain  the  balance  in  his  hands 
until  the  settlement  of  his  final  account,  when  the  amount  remaining 
after  deducting  what  was  necessary  to  pay  his  commissions  and  the 
expenses  of  closing  his  trust  should  be  paid  to  the  receiver  of  taxes 
of  the  city  of  New  York  on  account  of  the  taxes  due  to  the  city  from 
this  corporation. 

The  order  appealed  from  should  be  modified  as  herein  provided, 
and,  as  modified,  afQnned,  without  costs  of  this  appeal.     All  concur. 


aO  App.  Dlv.  S92.) 

POTTBR  V.  00LLI8  et  tO. 

(Snpreme  Court,  Appellate  Division,  First  Department    July  2,  1807.) 

L  MCKICIPAI.  PR<>PBRTT — LXalSLATITS  CONTROI.. 

Tbe  legislatlre  power,  unless  restricted  by  Hpeclal  constltatlonal  proTlsI<», 
Is  absolute  as  to  the  control  over  the  property  of  municipal  corporations  held 
by  them  for  public  use. 
2l  Bamb— Railroads— Frahcrisb  in  Strbitb— Riobts  of  Citt. 

By  Laws  18S4,  c.  140,  the  legislature  conferred  upon  the  E.  R.  R.  Co.,  a 
corporation  Incorporated  under  the  general  railroad  act,  a  franchise  to  oper- 
ate its  toad  in  the  city  of  New  York;  the  fee  of  some  of  the  streets  through 
which  It  was  to  run  being  in  the  city.  By  Laws  1874,  c.  478,  the  legis- 
lature required  the  £.  R.  R.  Co.  to  extend  its  tracks  through  certain  streets, 
to  run  its  cars  thereon  as  often  as  public  convenience  should  require,  and 
provided  that,  when  the  extension  should  be  completed,  the  company  should 
nae,  maintain,  and  operate  Its  railroad,  during  the  term  for  which  it  was 
Incorporated,  upon  and  along  the  streets  on  which  Its  laUroad  was  already 
In  ose,  and  npon  and  over  the  extension.  Beld  that,  as  tbe  leg:8lature  bad 
power  to  confer  a  franchise,  both  for  the  building  of  the  new  lines  and  for 
the  operation  of  the  road  over  the  old  tracks,  and  to  subordinate  any  right 
or  Interest  of  the  city  of  New  York  In  the  streets  to  the  operation  of  such 
jmblic  nse,  any  rights  in  respect  to  the  railroad  of  the  company,  acquired 
tfy  the  city  by  contract  or  otherwise,  which  were  Inconsistent  with  the  graut 
of  the  act  <dt  1874,  Including  a  right  claimed  to  belong  to  the  city  to  acquire 
possession  of  the  road,  were  at  least  suspended  during  the  period  for  which 
the  company  was  directed  to  operate  Its  road;  and  tbe  company  could  not 
be  restrained  from  making  Improvements  to  its  road,  for  which  it  had  ac- 
qotoed  tbe  necessary  consents  of  property  owners  and  public  authorities,  on 
tbe  groond  that  such  Improvement  would  impose  an  additional  burden  on 
the  exercise  of  the  city's  alleged  rlgbt. 

3.   hTATOTES— UnITV  OF  TiTLB  AND  SBB.IECT 

An  act  entitled  "An  act  to  require  the  B.  R.  R.  Co.  to  ext^d  its  railroad 
In  the  dty  of  New  York,  and  to  regulate  tbe  use  and  operation  of  the  rail- 
road of  said  company,"  which  speclfles  a  particular  piece  of  road  to  be  oon- 
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strntited,  regulates  the  mnnlng  of  cars  thereon,  and  the  rates  of  fare  and  the 
doratlMi  of  the  franchise,  refers  to  but  one  subject,  and  does  not  yiolate 
section  16  of  article  3  of  the  constitution  of  the  state. 

4.  Btkbet  Railroads— Motive  Powbr— Overhead  Wires— Permits. 

The  railroad  commissioners  are  as  much  bound  as  any  other  persons  by 
the  prohibition  of  overhead  electrical  wires  In  the  city  at  New  York,  and  a 
permit  from  the  board  of  electrical  control  Is  not  required,  In  order  to  main- 
tain the  legislative  policy  In  this  respect,  when  the  consent  of  the  rallroatl 
commissioners  and  of  the  owners  of  property  would  otherwise  be  sufficient 
to  authorize  a  change  of  motive  ix)wer  by  a  street-railroad  company  in  New 
York  City  from  horses  to  electricity. 
B.  Same — Permit  to  Open  Streets— Makdamds. 

A  street-railroad  company,  which  has  compiled  yflth  the  reqairemmta  oC 
law  in  respect  to  obtaining  authority  to  change  its  motive  power,  becomes 
entitled  to  a  permit  to  open  the  streets  along  its  route  for  purposes  neces- 
sary In  making  such  Change,  and  the  granting  of  such  permits  by  the  proper 
public  officers  may  be  enforced  by  mandamus. 

5.  PuBT.Tc  Officers— Powers— Permits, 

When  permits  from  two  public  officials  are  required  for  the  doing  of 
work,  the  fact  that  a  permit  from  one  hsta  not  already  been  obtained  is  no 
reason  for  restraining  the  granting  of  a  permit  by  the  other,  or  for  declar- 
ing it  void  If  granted. 

Appeal  from  trial  term. 

Action  by  Eugene  Clifford  Potter  against  Charles  H.  T.  CoUig,  as 
commissioner  of  pablic  works  of  the  city  of  New  York,  and  the 
mayor,  etc.,  the  Eighth  Ayenue  Railroad  Company,  and  the  Metrop<di- 
ton  Street-Bailway  Company.  From  an  order  denying  a  motion  toe 
injunction,. plaintiff  and  defendants,  the  commissioner  and  the  mayor 
appeal.     AfQrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
INGRAHAM,  and  PARKER,  JJ. 

Wheeler  H.  Peckham,  for  plaintiff  appellant. 
William  L.  Turner,  for  appellant  mayor,  etc. 
James  C  Carter  and  Elihu  Root,  for  respondents. 

INGRAHAM,  J.  The  plaintiff,  as  a  taxpayer,  brings  this  action  to 
restrain  the  commissioner  of  public  works  from  issuing  a  permit  or 
giving  permission  to  the  defendants  the  Metropolitan  Street-Railway 
Company  and  the  Eighth  Avenue  Railroad  Company,  or  either  ot 
them,  to  make  excavations  in  any  of  the  streets  or  avenues  of  the 
city,  for  the  purpose  of  changing  the  railroad  operated  by  the  said 
defendant  corporations  from  a  horse  railroad  to  an  electric  road,  to 
be  operated  by  underground  currents  of  electricity,  and  to  declare  any 
permit  null  and  void  which  had  been  issued  by  ihe  commissioner  of 
public  works.  The  plaintiff,  as  a  taxpayer,  insists  upon  his  right  to 
maintain  this  action  under  the  provisions  of  chapter  301  of  the  Laws 
of  1892  and  section  1925  of  the  Code  of  Civil  Procedure.  Section  1 
of  chapter  301  of  the  Laws  of  1892  provides  that  "all  officers,  agents, 
commissioners  and  other  persons,  acting  or  who  have  acted  f^r  or  on 
behalf  of  any  county,  town,  village  or  municipal  corporation  in  this 
state,  and  each  and  every  one  of  them,  may  be  prosecuted  and  an 
action  or  actions  may  be  maintained  against  tiiem  to  prevent  any 
illegal  official  act  on  tlie  part  of  any  such  officers,  agents,"  etc.,  by  any 
person  or  corporation  whose  assessments  shall  amount  to  f  1,000,  and 
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wlio  shall  be  liable  to  pay  taxes  on  such  assessments  in  the  coanty, 
town,  village,  or  mnnicipel  corporation,  to  prevent  the  waste  or 
injury  of  w^hose  property  the  action  is  brought.  Section  1925  of  the 
Code  provides  that  an  action  to  obtain  a  judgment  preventing  waste 
of,  or  injury  to,  the  estate,  funds,  or  other  property  of  a  county,  town, 
city,  or  incorporated  village  of  the  state,  may  be  maintained  either 
by  a  citizen  resident  therein,  or  by  a  coi-poration,  who  is  assessed  for, 
and  is  liable  to  pay,  or  within  one  year  before  the  commencement  of 
the  action  has  paid,  a  tax  therein.  To  justify  an  action  against  a 
public  oflBcer,  or  an  oflflcer  of  a  municipal  corporation,  under  the  pro- 
visions of  either  of  these  laws,  the  act  complained  of,  and  which  the 
action  seeks  to  restrain,  must  be  an  illegal  official  act,  or  the  action 
must  be  to  prevent  waste  or  injury  to,  or  to  make  good,  any  property, 
funds,  or  estate  of  the  municipal  corporation.  We  have  first  to  deter- 
mine, therefore,  whether,  upon  the  allegations  of  the  complaint  and  the 
affidavits  submitted  to  the  court  below,  the  commissioner  of  public 
works,  in  issuing  the  permit  described  in  the  complaint,  did,  or 
threatened  to  do,  any  illegal  official  act,  and  whether  that  act  was  a 
waste  or  injury  to  any  property,  funds,  or  estate  of  the  city  of  New 
York.  If  these  defendant  railroad  companies  were  entitled  by  law 
to  this  permit,  so  that,  if  the  commissioner  of  public  works  had 
refused  to  grant  it,  he  would  have  been  required  to  act  by  mandamus, 
it  must  be  quite  apparent  that  his  act  in  granting  the  permit  would 
not  be  an  illegal  official  act,  and  would  not  be  a  waste  of,  or  injury 
to,  the  property  of  the  city  which  would  justify  the  court  in  restrain- 
ing him  from  issuing  or  giving  effect  to  the  permit.  The  Eighth 
Avenue  Bailroad  Company  is  incorporated  under  the  general  railroad 
act  of  this  state,  and  for  upwards  of  40  years  has  been  operating  a 
railroad  upon  Eighth  avenue  and  other  streets  and  avenues  in  the 
city  of  New  York.  It  has  recently  leased  its  road,  under  a  lease  the 
validity  of  which  is  not  attacked,  to  the  defendant  the  Metropolitan 
Street-Railway  Company.  Subsequent  thereto  the  Metropolitan 
Street-Bailway  Company  and  the  Eighth  Avenue  Railroad  Company 
united  in  an  application  to  the  board  of  railroad  commissioners  of  the 
state  of  New  York  for  the  approval  by  the  board  of  a  chajage  of  motive 
power  from  horse  to  underground  current  of  electricity  upon  the 
railroad  of  the  Eighth  Avenue  Bailroad  Company,  which  is  operated 
by  the  Metropolitan  Street-Railway  Company;  and,  after  a  full  hear- 
ing before  that  board,  the  application  was  granted,  and  the  said  board 
approved  of  a  change  of  motive  power  from  horses  to  an  underground 
current  of  electricity  upon  such  railroad,  operated  by  the  Metropolitan 
Street-Rail  way  Company.  It  also  appears  that  the  consent  of  more 
than  one-half  of  the  property  owners  bounded  on  the  streets  and 
avenues  through  which  the  railroad,  with  respect  to  which  the  change 
of  motive  power  is  proposed,  runs  has  been  obtained,  and  upon  this 
action  of  the  railroad  commissioners,  and  these  consents,  the  defend- 
ant railroad  companies  applied  to  the  commissioner  of  public  works 
for  a  permit  to  open  the  streets  for  the  purpose  of  making  the  change 
in  construction  made  necessarr  by  the  change  in  motive  power.  This 
permit  was  granted  by  the  commissioner  of  public  works,  and  it  was 
to  dc>elare  such  permit  invalid,  and  to  restrain  the  commissioner  of 
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public  works  from  granting  or  recognizing  the  same,  that  this  actioa 
was  brought. 

In  the  discussion  of  this  question  we  must  keep  clearly  in  mind  the 
power  of  the  legislature  over  the  property  of  municipal  corporations 
held  by  them  for  public  use.  The  principle  may  be  stat^l,  in  its 
broadest  sense,  as  settled  by  repeated  adjudications  of  the  courts  of 
this  state,  that  the  legislative  power,  unless  restricted  by  special 
constitutional  provision,  is  absolute  as  to  the  control  over  such  prop- 
erty so  held  by  municipal  corporations.  The  legislature  may  direct 
a  municipal  corporation  to  apply  the  property  held  by  it  to  any 
public  use  which  the  legislature,  in  its  disci'etion,  considers  will  be 
for  the  benefit  of  the  public.  So  far  as  the  public  interests  in  the 
streets  of  the  city  of  New  York  are  afEected,  the  power  of  the  legisla- 
ture over  them  is  absolute,  subject  to  express  restrictions  contained 
in  the  constitution.  Thus  Judge  Dillon,  in  his  work  on  Municipal 
Corporations  (volume  2,  p.  780,  §  657),  says:  "As  respects  the  public 
or  municipalities,  there  is  no  limit  upon  the  power  of  the  legislature 
as  to  the  use  to  which  streets  may  be  devot^."  And  this  principle 
has  been  applied  many  times  by  the  courts  of  this  state.  In  the  case 
of  People  v.  Kerr,  27  N.  Y.  192,  it  was  expressly  held  that,  so  far  as 
the  existing  public  rights  in  the  streets  of  the  city  of  New  York  are 
concerned, — such  as  the  right  of  passage  over  them  as  common  high- 
ways,— the  legislature  has  supreme  control  oyer  them;  that,  so  long 
as  the  use  to  which  a  highway  or  any  other  public  property  or  right 
is  to  be  applied  is  a  public  use,  it  is  a  matter  of  discretion  in  the 
legislature  to  permit  its  application  or  transfer,  and  the  people  must 
question  their  action  elsewhere  than  in  the  courts.  And  in  the  case 
of  Darlington  v.  Mayor,  etc.,  of  New  York,  31  N.  Y,  167,  it  was  dis- 
tinctly held  that  the  legislature  had  the  power  to  divert  any  of  the 
property  held  by  the  city  to  any  public  use  that  concerned  the  city 
or  its  inhabitants.  Judge  Dillon,  in  speaking  of  the  general  legis- 
lative power  of  municipal  corporations,  says: 

"Tlie  leglslatiire,  as  the  trustee  tor  the  general  public,  has  full  control  over  the 
public  property  and  the  subordinate  rights  of  municipal  corporations.  Accord- 
ingly, It  may  authorize  the  railroad  company  to  occupy  the  streets  In  a  clt7 
without  its  consent,  and  without  payment"    1  DIU.  Mun.  Corp.  (  71,  p.  121. 

And  in  Ee  New  York  El.  R.  Co.,  70  N.  Y.  327,  it  was  expressly  held 
that  the  constitutional  provisions  of  the  state  of  New  York  do  not 
pr(diibit  a  private  or  local  bill  amending  the  charter  of  a  private 
corporation  by  regulating  powers,  rights,  privileges,  and  franchi-ses 
which  it  previously  possessed;  that  a  bill  may  be  passed  to  regulate 
and  control  the  right  to  lay  down  tracks  previously  existing,  or  to 
give  new  privileges  or  franchises,  provid^  they  be  not  exclusive; 
and  that  a  bill  may  also  be  passed  waiving  a  forfeiture  of  corporate 
rights,  OT  giving  a  private  railroad  corporation  the  right  to  use  new 
motive  pofwer,  provided  the  right  be  not  exclusive. 

The  legislature  has  thus  the  absolute  power  to  require  the  munici- 
pal corporation  of  the  city  of  New  York  to  apply  the  property  held 
by  it  for  such  public  use  as  the  legislature  shall  direct.  It  had  the 
power  to  grant  to  a  railroad  company  the  use  of  the  streets  for  a 
railroad.     People  v.  Kerr,  supra;  Kelllnger  v.  Railroad  Ca,  50  N.  Y. 
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206.  It  had  alflo  the  right  to  apply  any  other  properly  or  property 
right  held  by  the  city  of  New  York  to  such  a  public  uae,  without 
eompensatioa  to  the  city. 

By  chapter  140  of  the  Laws  of  1854  there  was  conferred  upon  tJie 
Eighth  Avoiue  Bailroad  Company  a  franchise  to  operate  this  road 
in  the  city  of  New  York,  which  was  the  first  authority  to  operate 
this  road  that  had  been  attempted  to  be  granted.  The  city  of  New 
York  held  the  fee  of  a  portion  of  the  streets  upon  which  this  rail- 
road company  was  to  exercise  its  franchise,  under  the  act  of  1854, 
above  mentioned,  in  trust  for  the  public,  to  be  used  as  public  streets; 
and  thus  the  right  or  title  of  the  city  to  these  public  streets,  as  well 
as  whatever  rights,  if  any,  it  had  acquired  under  the  contract  made 
in  pursuance  oi  this  resolution  of  1851  and  act  of  1854,  was  subject 
to  the  control  of  the  legislature.    . 

In  the  year  1874  the  legislature  xmssed  an  act,  being  chapter  478 
of  the  Laws  of  that  year,  the  first  section  of  which  provided: 

"For  tbe  better  accommodation  of  the  pnbUc,  tbe  Klf^hth  Avenne  Railroad 
Company  la  hereby  required,  bb  soon  as  practicable,  to  extend  its  existing  ra'l- 
Toad  tracks  from  their  present  terminus  in  the  £lghth  avenue,  in  the  dty  of 
New  York,"  through  and  along  certala  streets  and  avenues  mentioned. 

The  section  further  provided: 

"When  the  said  company  shall  have  completed  the  extension  of  its-  rallnMtf 
as  required  by  this  act,  it  shall  run  its  cars  thereon  as  often  as  the  public  con- 
verienee  may  require,  and  for  the  transportation  of  each  passenger  upon  its 
railroad  route  when  so  extended.  It  shall  be  lawful  for  sa'd  company  to  charge 
and  receive  the  same  fares  now  charged  by  it,  for  the  conveyance  of  passen- 
gers, and  no  more." 

By  this  section  this  company  was  required  to  extend  its  tracks  an4 
to  transport  passengers  upon  the  extended  route  for  the  same  fare 
that  it  had  received  for  transportation  over  its  existing  road;  and 
we  must  assume  that  this  was  done  in  the  interest  of  the  public. 
The  second  section  of  the  statute  then  provided: 

"Wlien  the  extension  required  by  this  act  shall  be  completed  and  put  in  oper- 
ation, said  company  shall  use,  maintain  and  operate  its  railroad  during  the  term 
for  which  said  company  was  incorporated  upon  and  along  the  several  streets 
and  avenues  in  the  city  of  New  Yorlc  upon  and  over  which  its  railroad  is  now 
In  use  and  operation  and  upon  and  over  such  extension." 

In  pursuance  at  this  statute,  the  company  built  the.  extension  re- 
quired, and  since  that  time  has  operated  its  road  upon  its  tracks  as 
they  existed  prior  to  the  passage  of  the  act,  as  well  as  upon  the 
tracks  built  as  required  by  this  act 

We  are  referred  to  no  constitutional  provision  then  existing  which 
affected  the  power  of  the  legislature  to  pass  this  act  requiring  tbe 
railroad  company  to  build  this  extension,  and  to  operate  its  road,  as 
therein  provided,  after  the  extension  had  been  built.  As  we  have 
seen,  the  power  of  the  legislature  to  authorize  the  use  of  the  streets 
was  exclusive  and  absolute.  It  had  power  to  permit  and  require 
this  corporation  to  build  its  road  and  extend  its  tracks  as  in  the  uci 
provided.  It  had  power  to  confer  a  franchise  upon  the  company  for 
the  operation  of  the  road  thus  directed  to  be  built.  It  had  power  te 
confer  a  franchise  for  the  operation  of  the  railroad  upon  the  old 
tracks,  and  to  subordinate  any  right  or  interest  held  by  the  city  of 
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New  York  In  its  streets  to  the  operation  of  this  public  use;  and 
whatever  rights,  if  any,  the  city  had  under  the  original  resolutions 
and  contract  of  1851,  being  subject  to  the  control  of  the  legislature, 
which  were  inconsistent  with  the  grant  of  the  act  of  1874,  were  at 
least  suspended  during  the  period  for  which  this  company  was,  in 
express  terms,  authorized  and  directed  to  use,  maintain,  and  operate 
its  road.  This  view  is  entirely  consistent  with  that  expressed  by 
the  court  of  appeals  in  the  case  of  Mayor,  etc.,  of  New  York  v.  Eighth 
Ave.  R.  Co.,  118  N.  Y.  398,  23  N.  E.  550.  That  action  was  bn.i  .?ht 
to  recover  a  license  fee  for  cars  used  by  the  defendant  in  the  opera- 
tion of  its  road.  It  waa  held  that  the  act  of  1874  had  no  application 
to  the  obligation  of  the  defendant  to  pay  such  license  fee  to  the  city 
of  New  York.  The  right  to  operate  the  road  during  the  period  for 
which  the  company  was  organized  was  not  at  all  inconsistent  with 
the  obligation  of  the  defendant  to  pay  the  license  fee  to  the  city. 
Here,  however,  the  right  granted  to  the  railroad  company  to  operate 
the  road  for  a  fixed  period  is  entirely  inconsistent  with  the  right  of 
the  city  to  acquire  possession  of  the  road  during  that  period,  and 
thus  oust  the  railroad  company  from  its  franchises,  and  prevent  its 
exercising  the  right  expressly  granted  to  it  by  the  act  in  question. 
That  during  all  that  period  it  will  be  liable  to  the  city  of  New  York 
for  the  license  is  settled  by  the  case  above  cited,  but  the  pl^lnciple 
there  settled  has  no  application  to  the  right  of  the  city  to  terminate 
this  right  or  franchise,  granted,  in  express  terms,  by  the  legislatur  . 
There  is  nothing  in  this  case  of  Mayor,  etc.,  of  New  York  v.  Eighth 
Ave.  B.  Co.  which  can  be  construed  to  hold  that  the  franchise  which, 
by  the  express  provisions  of  the  act  of  1874,  was  conferred  upon  this 
defendant  is  invalid,  or  can  be  abridged  or  destroyed  by  the  act  of 
the  city  of  New  York,  or  any  authority  other  than  the  sovereignty 
that  granted  it. 

Assuming,  therefore,  for  the  purposes  ot  this  case,  that  the  right 
of  the  city  to  acquire  this  railroad  would  justify  a  taxpayer  in  pe- 
straining  the  city  authorities  from  permitting  a  change  of  motive 
power,  on  the  ground  that  it  would  impose  additional  burdens  upon 
the  city,  when  it  elected  to  exercise  the  right  alleged  to  have  been 
reserved  by  the  resolutions  of  1851,  and  the  contract  executed  in 
pursuance  thereof,  it  is  clear  that  the  provisions  of  the  act  of  1874 
at  least  suspended  the  right  of  the  city  to  exercise  any  such  privi- 
lege or  option  during  the  period  that  the  company  was  directly  re- 
quired to  use,  maintain,  and  operate  its  railroad;  and  the  railroad 
company  having  obtained  the  consent  of  a  majority  of  the  owners  of 
property  upon  the  road  for  a  change  of  its  motive  power,  and  hav- 
ing obtained  the  authority  of  the  railroad  commissioners,  as  provided 
l^y  section  100  of  the  railroad  law,  it  was  entitled  to  a  permit  from 
the  commissioner  of  public  works  to  open  the  streets  for  th^  pur- 
pose of  making  the  change  in  the  construction  of  its  road  or  road- 
bed rendered  necessary  by  the  change  in  its  motive  power.  The  act 
of  the  commissioner  in  issuing  the  permit  was,  therefore,  not  an  ille- 
gal act,  which  the  court  would  enjoin. 

There  are  other  objections  to  the  validity  and  effect  of  this  act 
ef  1874  quite  strenuously  insisted  on  by  the  plaintifE.     They  have 
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all  been  examined,  bat  we. do  not  think  that  any  of  them  afEect  the 
▼BlWity  of  the  act,  or  pceTent  the  effect  which  we  hare  indicated 
from  being  giyen  to  it.  It  is  also  insisted  in  the  briefs  submitted 
by  the  learned  counsel  for  the  plaintiff  that  this  act  is  unconsti- 
tutional, as  violating  the  constitution  of  the  United  States  and  the 
constitution  of  the  state  of  New  York.  We  have  before  stated  our 
views  as  to  the  power  of  the  legislature  over  property  held  by  mu- 
nicipal corporations  in  trust  for  the  public,  or  for  the  inhabitants 
of  the  city,  and  it  seems  to  us  clear  that  the  constitutionality  of  such 
control  is  not  open  for  discussion  in  this  state.  It  is  also  insisted 
that  this  act  is  in  violation  of  sectloo  16  of  article  3  of  the  constitu- 
tion of  this  state.  We  think,  however,  that  the  act  is  not  invalid 
for  this  reason.  The  title  of  the  act  is  "An  act  to  require  the  Eighfli 
Avenue  Railroad  Company  to  extend  its  railroad  route  in  the  city  of 
New  York,  and  to  regulate  the  use  and  operation  of  the  railroad  of 
said  company."  There  is  but  one  subject  referred  to  in  the  act, — 
that  is,  the  construction  and  maintenance  of  a  railroad  in  the  city 
of  New  York,  to  be  constructed  and  operated  by  the  Eighth  Avenue 
Railroad  Company.  That  subject  is  plainly  expressed  in  the  title. 
The  particular  piece  of  rood  that  the  company  is  to  construct  is 
specified,  and  the  company  is  required  to  construct  it;  and  then 
the  use  and  maintenance  of  the  road  which  the  Eighth  Avenue  Bail- 
road  Company  is  to  operate  is  fixed,  and  the  time  during  which  it  is 
so  to  operate  and  maintain  the  road  is  also  fixed.  Most  of  the  spe- 
cial acts  authorizing  the  construction  and  maintenance  of  railroads 
would  be  void  if  this  objection  were  held  to  be  well  taken.  In  the 
special  acts  passed  for  the  incorporation  of  railroad  companies,  under 
which  many  of  the  railroads  in  this  state  are  at  present  operated, 
the  act  incorporates  the  company,  fixes  the  route,  provides  the  terot 
for  which  the  franchise  shall  last,  and  regulates  the  construction, 
maintenance,  and  operation  of  the  road.  It  has  never  been  suggested 
that  such  an  act  included  more  than  one  subject,  and  certainly  this 
act  provides  for  nothing  more  than  the  construction  of  a  portion  of 
the  road  which  would  make  the  railroad  of  the  defendant  a  completed 
railroad,  and  for  the  exercise  of  the  franchise  to  operate  the  road 
for  the  period  during  which  such  franchise  is  granted. 

It  is  claimed  by  the  plaintiff  that  a  permit  from  the  board  of  elec- 
trical control  is  necessary  before  the  defendant  can  construct  its 
track.  It  is  quite  clear  that,  if  this  were  so,  it  would  not  make  the 
permit  oi  the  commissioner  of  public  works  an  illegal  act.  If  the 
railroad  company  is  entitled  to  such  a  permit  from  the  commissioner 
of  public  works,  the  mere  fact  that  a  permit  from  other  public  au- 
thorities is  also  required  would  not  make  the  act  of  the  commis- 
sioner of  public  works,  granting  a  permit  that  he  was  required  by 
law  to  grant,  illegal,  and  justify  the  court  in  granting  an  injunc- 
tion to  restrain  his  action.  There  were,  however,  argued  with  this 
ease  the  cases  of  Eisler  v.  Railroad  Co.,  46  N.  Y.  Supp.  1090, 
and  Roberts  v.  Railroad  Co.,  Id.  1100,  which  are  actions  brought 
hy  property  owners  abutting  upon  the  streets  through  which  this 
road  runs;  and  in  those  cases  an  injunction  is  asked  restrain- 
ing the  railroad  companies  from  changing  the  motive  power  to  elec- 
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tricity,  withont  the  permit  of  the  board  of  electrical  control,  on  the 
ground  that  such  construction  would  be  without  authority  of  law, 
and  therefore  a  public  nuisance;  and  it  is  urged  that,  if  authoriza- 
tion of  the  railroad  commissioners,  independent  of  the  board  of  elec- 
trical control,  is  sufficient  for  the  change  of  motive  power  in  the 
case  at  bar,  the  city  may  be  inundated  with  overhead  trolley  wires, 
and  the  object  sought  to  be  obtained  by  the  establishment  of  the 
board  of  electrical  control  frustrated.  We  do  not  see  that  any  snch 
result  can  follow.  The  prohibition  of  overhead  wires  is  just  as 
binding  upon  the  railroad  commissioners  as  upon  any  citizen.  Gen- 
eral prohibitory  legislation  in  aid  of  a  well-established  legislative 
policy  is  not  repealed  by  subsequent  legislation,  unless  inconsistent 
thCTewith.  The  powers  conferred  upon  the  railroad  commission?ni 
can  all  be  exercised  without  infringing  upon  the  prohibition  of  over- 
head wires.  Well-known  systems  of  electrical  power  exist  which 
require  no  overhead  wires,  and  it  is  to  be  presumed  that,  when  the 
legislature  authorized  a  change  to  electrical  power  by  a  railroad,  it 
meant  power  applied  in  a  way  which  would  not  contravene  its  estab- 
lished policy  as  to  overhead  wires.  The  railroad  company  having 
complied  with  the  provisions  of  section  100  of  the  railroad  law,  having 
obtained  the  consent  of  a  majority  of  the  owners  of  property  upon  the 
streets,  and  the  change  having  been  approved  by  the  state  board  of 
railroad  commissioners,  and  not  conflicting  with  any  recognized  law 
of  the  state,  it  became  authorized,  by  virtue  of  the  express  provisions 
of  this  section,  to  make  any  change  in  the  construction  of  its  road 
or  roadbed,  or  other  property,  rendered  necessary  by  the  change  of 
its  motive  power.  If  a  permit  from  either  the  commissioner  of  pub- 
lic works  or  the  board  of  electrical  control  was  necessary  to  enable 
It  to  open  the  streets  along  its  route  for  the  prosecution  of  a  work 
legally  authorized,  those  public  authorities  were  bound  to  issue  such 
permit  or  permits,  and  this  right  to  a  permit  would  be  enforced 
by  mandamus.  This  was  expressly  held  by  the  court  of  appeals  in 
Re  Third  Ave.  R  Oo.,  121  N.  T.  539,  24  N.  E.  951.  It  was  there  held 
that,  under  the  provisions  of  chapter  531  of  the  Laws  of  1889,  which 
contain  substantially  the  same  provisions  as  section  100  of  the  rail- 
road law,  before  cited,  the  Third  Avenue  Railroad  Company  was 
authorized  to  change  its  motive  power  from  horse  to  cable;  and 
a  mandamus  was  granted  compelling  the  commissioner  of  public 
works  to  issue  a  permit  to  the  railroad  company  to  open  the  streets 
along  the  route  of  its  road,  to  introduce  the  cable  system.  The  same 
rule  applied  in  that  case  would  be  applicable  here;  and,  if  an  appli- 
cation were  made  to  the  board  of  electrical  control  for  a  permit,  and 
refused,  the  board  could  be  compelled  by  mandamus  to  issue  a  per- 
mit, if  such  permit  were  necessary  to  enable  the  railroad  compa- 
nies to  exercise  the  authority  given  to  them  by  the  section  of  the 
railroad  law  before  cited.  Under  such  circumstances,  a  court  of 
equity  would  not  be  authorized  to  issue  an  injunction  restraining  the 
defendants  from  proceeding,  especially  as  it  appears  that  no  work 
has  yet  been  done,  and  it  does  not  appear  that  the  defendants  pro- 
pose to  enter  upon  the  streets  without  such  permit. 
Without  passing  upon  the  other  questions  presented,  or  expresB- 
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ing  any  opinion  opon  them,  for  the  reasons  before  atated,  we  think 
the  order  appealed  from  was  clearly  right,  and  it  should  be  afllnned, 
with  f  10  costs  and  disbarsements.     All  concur. 


no  App..  DlT.  «28.) 

GOLDBERG  v.  JACOCKS  et  aL 

(Supreme  Oonrt,  Appellate  DItIsIoo,  First  Department    July  2,  1897.) 

Kxc£ivER— Sale  of  Assets. 

In  an  action  to  set  aaiAe  a  conveyance  aa  firaodnlent,  an  Interlocutorj 
judgment  was  entered,  setting  aside  tbe  conveyance,  continuing  a  tempoioji? 
receiver,  and  directing  the  defendants  to  deliver  tlie  property,  or  Us  pro- 
ceeds, to  him.  Subsequently,  by  consent,  a  Judgment  was  entered  in  favor 
of  the  receiver,  against  the  defendants,  for  the  agreed  amount  <rf  the  pro- 
ceeds of  the  property.  Thereafter  the  receiver  applied  to  the  court  for 
leave  to  sell  this  judgment.  Held,  that  no  property  In  the  judgment  vested 
In  the  receiver,  except  as  the  officer  of  the  court,  to  enforce  the  plaintiff's 
judgment  against  the  defendants,  and  nothing,  accordingly,  vrhlch  was  sub- 
ject to  sale,  especially  against  the  protest  of  the  plaintiS,  for  whose  benefit 
the  proceeding  was  histituted. 

Appeal  from  trial  term. 

Action  by  Ellis  Goldberg  against  George  M.  Jacocks  impleaded  with 
others.  From  an  oTder  directing  the  receiver  to  sell  a  judgment 
entered  in  the  action,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J,  and  WILLIAMS,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Alexander  Tyson,  for  appellant. 
Edward  H.  Wilson,  for  respondents. 

INGRAHAM,  J.  The  final  judgment  entered  in  this  action,  which 
Hie  receiver  is  directed  to  sell,  is  quite  a  novel  one,  as  it  is  a  judgm^it 
in  favor  of  one  who  is  not  a  party  to  the  action,  and  in  whcnn  there 
was  vested,  when  the  action  was  commenced,  no  right  of  action 
against  the  defendants.  The  action  was  commenced  as  a  creditors' 
bill  to  set  aside  certain  transfers  by  the  defendants  Silberstein, 
against  whom  plaintiff  had  a  judgment,  to  the  defendants  Jacocks,  and 
to  apply  the  value  of  the  assigned  property  to  the  payment  of  the 
plaintiff's  judgments.  In  that  action  a  temporary  receiver  was  ap- 
pointed. The  receiver,  however,  faUed  to  obtain  possession  of  the 
property,  to  reach  which  the  action  was  brought.  Upon  the  trial  of 
the  action  an  interlocutory  judgment  was  entered,  setting  aside  the 
transfers  by  the  judgment  debtors  to  the  defendants  Jacocks,  directing 
an  accounting  before  a  referee,  continuing  the  temporary  receiver,  and 
directing  the  defendants  to  deliver  or  assign  to  the  receiver  the  prop- 
erty fraudulently  transferred,  or  its  proceeds  or  value.  After  the 
entiy  of  the  interlocutory  judgment,  the  parties  seem  to  have  stipu- 
lated that  the  amount  realized  from  the  property  transferred  was 
flO,605.83,  less  the  sum  of  |2,150,  leaving  a  balance  of  |8,455.83,  for 
which  sum,  under  the  judgment,  the  defendants  Jacocks  were  liable. 
Upon  that  stipulation  being  filed,  on  motion  of  the  plaintiff's  attor- 
ney, final  judgment  was  entered,  whereby  it  wa«  "ordered,  adjudged, 
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and  decreed  that  Thomas  D.  Bambaut,  Esq.,  the  receiver  appointed 
by  the  interlocutory  judgment  herein,  recover  of  the  defendants 
Cieorge  M.  Jacocks  and  George  M..Jacocks  and  Joseph  F.  Jacocks, 
composing  the  firm  of  Joseph  F.  Jacocks  &  C3o.,  the  sum  of  eight 
thousand  four  hundred  and  fifty-five  "/"•  (18,453.83),  with  interest"; 
and  that  the  said  receiver  have  execution  against  the  defendants 
Jacocks  f<M*  the  collection  of  that  amount.  This,  in  form,  was-  a  judg- 
ment in  favor  of  the  person  appointed  by  the  interlocutory  judgment 
to  carry  it  into  effect  against  some  of  the  defendants  in  the  action, 
although  the  receiver  was  not  a  jarty  to  the  action,  and  his  only  right 
was  that  of  an  officer  of  the  court  to  eattace  the  interlocutory  judg- 
ment. It  is  this  judgment,  thus  standing  on  the  record  as  a  judgment 
in  favor  of  the  receiver,  which  the  receiver  asks  to  sell,  and  which 
the  court  has  ordered  shall  be  sold.  We  think  that  this  is  not  a 
judgment  vesting  in  the  receiver  an  interest  which  is  subject  to 
sale.  The  action  was  brought  to  enforce  a  right  of  the  plaintiff  to 
have  his  debt  paid  out  of  the  defendants'  property.  The  judgment 
entered  was  in  favor  of  the  plaintiff  to  enforce  that  right.  The  court 
might  well  have  directed  that  the  plaintiff  have  judgment  for  the 
amount  of  his  claim  against  the  judgment  debtor,  without  the  inter- 
vention of  the  receiver.  It,  however,  adopted  the  receiver  as  a  con- 
venient method  by  which  the  amount  due  to  the  plaintiff  could  be 
collected,  not  as  vesting  in  the  receiver  a  right  to  a  judgment,  which 
he  could  hold  or  dispose  of  as  against  the  plaintiff.  Whatevo*  form 
the  final  judgment  took,  it  was  a  method  adopted  to  enforce  a  demand 
by  the  plaintiff  against  the  defendants,  and  no  property  vested  in  the 
receiver,  except  as  the  officer  appointed  to  enforce  the  plaintiff's  judg- 
ment against  the  defendants.  There  does  not  appear,  therefore,  to 
be  anything  vested  in  the  receiver  that  is  subject  to  sale.  What  the 
receiver  was  bound  to  do  was  to  collect  this  judgment,  If  possible, 
and  apply  the  proceeds  to  the  amount  due  the  plaintiff.  If  he  is 
unable  to  collect  the  judgment,  or  to  get  anything  further  out  of  the 
judgment  debtors,  he  can  present  his  final  repcwt  to  the  court,  and 
be  discharged  as  receiver;  in  which  case  the  court  could  either  amend 
the  final  judgment  by  niaking  the  amount  due  payable  directly  to 
the  plaintiff,  oe  could  appoint  a  new  receiver  in  place  of  the  respond- 
ent, who  would  endeavor  to  enforce  the  judgment  The  receiver  in 
his  petition  stated  to  the  court  below  tiiat  he  had  been  offered  a 
small  sum  for  the  judgment,  and  he  asked  for  authority  to  eith» 
accept  that  offer,  or  sell  the  judgment.  But,  under  the  circumstances, 
I  do  not  think  that  the  court  would  have  been  authorized  in  directing 
the  receiver  to  accept  such  an  offer,  especially  against  the  protest  of 
the  plaintiff,  for  whose  benefit  the  proceeding  was  instituted,  and  who 
was  entitled  to  have  his  wishes  considered  in  a  question  as  to  the  dis- 
position to  be  made  of  the  claim  against  these  judgment  debtors. 
We  think,  therefore,  that  the  learned  court  below  misapprehended 
the  effect  of  this  judgment  when  it  made  the  order  appealed  from. 
The  order  should  be  reversed,  and  the  motion  denied.  As,  however, 
the  plaintiff  asks  to  have  no  costs  imposed  upon  the  receiver,  and  as 
the  receiver  simply  applied  to  the  court  for  instructions,  such  reversal 
will  be  without  costs.    All  concur. 
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(19  App.  Div.  423.)  

HAFT  V.  FIKST  NAT.  BANK. 

(Supreme  Omrt,  Appellate  Division,  First  D^tartment    Jtdy  2,  1897.) 

LiBBii — Actual  Malicb— Privileobd  Comhunicationb. 

A  bank  in  New  York  received  from  Its  correspondent  In  Philadelphia  a 
draft  on  one  H.  It  sent  the  draft  to  the  address  given,  by  a  messenger,  who 
found  H.'s  place  of  business  closed,  and  was  Informed  by  a  nelghbw  that  he 
had  failed.  The  New  York  bank  thereupon  wrote  to  Its  correspondent  that 
its  messenger  reported  that  H.  had  failed,  field,  that  these  facts  did  not 
show  actual  malice  on  the  part  of  the  New  York  bank,  or  a  reckless  disre- 
gard of  the  rights  of  H.,  sufficient,  hi  an  acUon  for  libel  by  H.,  to  overcome 
the  qualified  privilege  of  Its  letter  to  Its  correspondent 

Appeal  from  trial  term. 

Action  by  Isaac  Haft  against  the  First  National  Bank.  From  a 
jndgment  dismissing  the  complaint,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS.  PATTER- 
SON, O'BRIEN,  and  INQRAHAM,  JJ. 

W.  A.  PurringtOTi,  for  appellant 
F.  A.  Baker,  for  respondent 

INGBAHAM,  J.  The  action  is  brought  to  recover  damages  for  a 
libel.  The  defendant,  being  a  correspondent  of  a  bank  in  New 
Castle,  Pa.,  receiyed  frwn  such  bank  a  draft  drawn  upon  the  plain- 
tiff. That  draft  was  presented  at  the  plaintifPs  place  of  basiness. 
The  messenger  who  carried  it  there  found  the  plaintifTs  place  of 
business  closed,  and  consequently  the  draft  was  not  presented  to  the 
defendant,  and  was  not  paid.  Subsequently  it  was  returned  by  the 
defendant  to  the  New  Castle  bank,  with  the  following  letter:  "We 
return  herewith  Isaac  Haft,  Na  419  West  42nd  St.  Our  messenger 
reports  that  he  has  failed."  There  is  no  evidence  of  any  pablicatioD' 
of  this  letter  by  the  defendant  except  that  it  was  mailed  to  the  cor- 
respondent, or  of  any  act  ot  this  defendant  by  which  malice  coald. 
be  inferred,  except  the  fact  that  the  letter  was  sent  to  its  corre- 
spondent in  New  Castle,  inclosing  the  draft  unpaid.  It  was  admit- 
ted by  tile  plaintiff  that  the  defendant  received  this  draft  from  its- 
correspondent  at  New  Castle,  Pa.,  and  intmsted  it  to  one  of  its  clerks- 
to  obtain  acceptance  thereof;  that  the  said  clerk  took  the  said  draft 
to  the  plaintiff's  premises,  and  left  a  copy  thereof  in  the  plaintifPS' 
letter  box;  and  that,  upon  returning  to  the  bank,  said  clerk  stated* 
that  he  had  been  told  that  the  plaintiff  had  failed;  and  that  the- 
defendant,  in  the  course  of  business,  mailed,  in  a  sealed  envelope, 
to  the  BMrst  National  Bank  of  New  Castle,  the  letter  before  quoted. 
It  was  further  admitted  by  the  plaintiff  that  the  defoidant  wrote* 
and  sent  said  letter  believing  the  contents  thereof  to  be  true,  and! 
that,  owing  to  the  relations  between  the  two  banks,  the  communica- 
tion was  one  oi  qualified  privil^e,  which  throws  the  burden  of 
proving  malice  upon  the  plaintiff;  but  plaintiff  does  not  admit  that 
such  belief  was  founded  upon  adequate  grounds.  It  is  further  ad- 
mitted by  the  plaintiff  that  the  defendant  had  no  previous  acquaint- 
ance with  or  knowledge  of  plaintiff  or  his  business,  and  that  neither 
it  nor  its  officers  had  feelings  of  unkindness  or  malice,  in  the  sense 
4«N.Y.a-3l 
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of  spite,  towards  the  plaintiff,  or  desire  to  injure  his  bosinesa;  bat 
the  plaintiff  does  not  admit  that  the  defendant  is  free  from  that 
malice  in  law  which  is  implied  by  the  recklessness,  carelessness,  ot 
lack  of  due  and  reasonable  care  in  ascertaining  facts  before  uttering 
defamatory  matter.  We  have  thus  the  admission  l^  the  plaintiff 
that  the  defendant,  in  sending  a  letter,  believed  it  to  be  true,  and 
that  the  communication  by  the  defendant  to  this  correspondent  was 
one  of  qualified  privilege,  which  throws  the  burden  of  proving  malice 
upon  the  plaintiff.  The  court  dismissed  the  complaint  at  the  end 
of  the  plaintiff's  case,  because  the  plaintiff  had  failed  to  sustain  that 
burden,  and  the  only  question  here  is  whether  or  not  that  ruling  was 
proper. 

The  communication  being  privileged,  the  malice  that  must  be 
proved  is  what  the  law  calls  "express  malice."     It  is  thus  defined: 

"Malice  is  either  express  or  Implied.  Express  malice  Is  malice  to  be  spe- 
clflcally  proved;  that  is,  It  Is  to  be  proved  by  evidence  not  contained  In  the 
lAiiguage  ItseU.  It  Is  shown  either  to  aKKmvate  damages,  or  to  rebut  Qm 
Inference  arising  from  a  qualified  privilege."     13  Am.  &  Eng.  Ena  Law,  p.  425. 

While  the  question  of  malice  is  usually  one  for  the  jury,  when  the 
burden  is  on  the  plaintiff  to  prove  the  malice,  if  the  evidence  adduced 
is  equally  consistent  with  either  the  existence  or.  nonexistence  of 
malice,  the  judge  should  stop  the  case,  for  there  is  nothing  to  rebut 
the  oresumption  which  has  arisen  in  favor  of  the  defendant  from 
the  privil^ed  occasion.     Id.  130,  and  cases  cited  in  note  4. 

And  it  has  been  expressly  held  that  a  mere  mistake  innocently 
made,  through  excusable  inadvertence,  cannot  in  any  case  be  evi- 
dence of  malice.  In  discussing  this  question,  the  court  of  appeals, 
in  the  case  of  Hemmens  v.  Nelson,  138  N.  Y.  524,  34  N.  E.  344,  has 
laid  down  a  rule  that  is  to  control,  and  which  entirely  justifies  the 
action  of  the  court  in  dismissing  tibie  complaint.  In  that  case  the 
court  say: 

"Unless  we  can  find  in  the  record  In  this  case  some  proof  which  would  war- 
rant the  Jury  In  finding  the  existence  of  such  wicked  motive  on  the  part  of  the 
defendant  when  he  made  the  diarge  in  question,  then  the  direction  of  the 
learned  trial  Judge  was  correct,  and  the  Judgmmt  must  stand.  The  question 
Is  not  whether  the  charge  is  true  or  false,  nor  whether  the  defendant  had  suffi- 
cient cause  to  ttelleve  that  the  plaintiff  sent  the  letter,  or  acted  hastily,  or  in  a 
mistake;  but  the  question  is,  the  occasion  being  privileged,  whether  there  is 
evidence  for  the  Jury  that  he  knew  or  believed  It  to  be  false.  The  defendant 
may  have  arrived  at  conclusions  without  sufficient  evidence,  but  the  privilege 
lirotectB  him  from  liahlllty  on  that  ground  until  the  plaintiff  bos  overcome  the 
presumption  of  good  faith  by  proof  of  a  malicious  purpose  to  defame  her  char- 
acter, under  cover  of  the  privilege.  The  plaintiff  must  be  able  to  point  to  some 
evidence  In  the  record  that  would  warrant  the  Jury  in  Imputing  this  guilty 
motive  to  the  defendant  before  her  appeal  can  be  sustained.  As  malice  wa^ 
an  essential  element  of  her  case,  not  to  be  Implied  from  the  charge  itself,  but, 
quite  the  contrary,  from  the  occasion  on  which  It  was  made,  the  bu^en  of  estab- 
lishing that  fact  was  upon  her." 

Applying  this  principle,  it  is  entirely  clear  that  there  was  not  the 
slightest  evidence  to  show  the  express  malice  necessary  to  overcome 
the  protection  to  which  the  defendant  is  entitled,  because  of  the 
privilege  of  the  communication.  The  bank  sent  its  messenger  with 
this  draft  to  the  place  of  the  plaintiff  upon  a  business  day,  as,  in 
duty  to  its  correspondent,  it  was  bound  to  da      The  messenger  rer 
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tamed  witii  a  statement  that  the  plaintiff's  place  ofbasiness  was 
closed,  which  was  true,  and  that  some  one  upon  the  premises  had 
told  him  that  the  plaintiff  had  failed.  There  is  not  the  slightest 
evidence  to  show  that  the  bank  did  not  belieye  that  this  statement 
was  true;  and,  believing  it  to  be.  true,  it  was  its  duty  to  communi- 
cate to  its  correspondent  the  information  that  it  had  received.  It 
did  so  in  a  sealed  letter,  returning  the  draft  intended  for  its  corre- 
spondent only;  doing  nothing  more  than  was  necessary  to  give  its 
correspondent  the  information  which  it  was  its  duty  to  give  in  conse- 
quence of  the  relation  that  existed  between  them.  It  is  impossible 
to  infer  from  any  fact  proved  in  this  case  any  malicious  motive,  or 
any  intent  or  desire  to  injure  the  plaintiff,  or  any  reclcless  disrefcard 
for  the  rights  of  the  plaintiff.  We  think,  upon  the  whole  case,  that- 
the  learned  court  was  right  in  the  direction  that  it  gave,  and  that 
the  judgment  should  be  afOrmed,  with  costs. 

There  is  also  an  appeal  from  an  order  granting  an  extra  allow- 
ance. The  plaintiff  insists  that  an  allowance  of  f350,  granted  to  the 
defendant,  was  excessive.  It  is  true  that  the  action  was  brought  to 
recover  |10,000  general  damages,  and  f  117  special  damages,  caused 
to  the  plaintiff  hi  consequence  of  this  communication.  Before  the 
action  was  commenced^  the  bank  had  disclaimed  any  intention  to 
injure  the  plaintiff,  and  had  at  once  contradicted  the  statement  upon 
its  attention  being  called  to  the  fact  that  a  mistake  had  been  made, 
and  had  gone  so  far  as  to  offer  the  plaintiff  |100  as  compensation 
for  injury  that  the  letter  had  occasioned  him.  Notwithstanding  all 
ot  this,  the  plaintiff  insisted  upon  bringing  an  action,  claiming  f  10,117 
damages,  putting  the  bank  to  the  expense  of  employing  counsel  and 
trying  the  case.  We  think  that,  under  these  circumstances,  an 
allowance  was  properly  granted;  but  as  it  was  clear  that  the  plain- 
tiff could  not  maintain  the  action,  and  before  the  trial  he  admitted 
most  of  the  facts,  we  think  the  amount  granted  -should  be  reduc  d  to 
f  100,  and  the  order  is  modified  by  reducing  the  allowance  granted  to 
f  100,  and  afUrmed,  without  costs.     All  concur. 


WRIGHT  v.  WEISBL  et  aL 

(Supreme  Ooort,  Appellate  DiTlslon,  First  Department    July  2,  1897.) 

APForNTHENT  OS"  Rbckivbh— Rbvocation. 

The  appointment  of  a  receiver  by  a  decree  of  court  cannot  be  revoked,  nor 
ttie  decree  modified,  npon  the  mere  application  of  a  stranger  to  the  action, 
dalming  to  have  acquired  a  right  in  the  pn^;>erty  which  is  the  subject 
thereof. 

Appeal  fKHu  trial  term. 

Action  by  William  H.  Wright  against  Rebecca  Weisel  and  another. 
-Appeal  from  an  order  denying  motion  to  withdraw  receiver.  Af- 
firmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  LNGBAHAM,  JJ. 
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Olarence  L.  Barber,  for  appellant 
Abram  Kling,  for  respondoit. 

PEB  CURIAM.  The  order  appealed  from  was  properlj  made. 
Mr.  Hasted  was  appointed  a  receiver  by  a  decree  of  the  court  made 
in  this  action,  and  that  appointment  cannot  be  revoked,  nor  tbe 
decree  modified  upon  the  mere  application  of  a  stranger  to  the  action ; 
for,  as  between  the  parties  to  that  action,  the  judgment  stands  unas- 
sailed  and  unassailable,  and,  if  the  petitioner  here  has  acquired  any 
rights  in  and  to  the  premises  adverse  or  superior  to  those  of  the  re- 
ceiver, they  must  be  asserted  in  the  proper  way. 

The  order  appealed  from  must  be  aflftnned,  with  |10  costs  and  dis- 
bursements. 


(19  App.  Dlv.  32».) 

MERRIAM  V.  WOOD  &.  PARKER  LITHOGRAPHING  00.  et  aL 

(Supreme  Conrt,  Appellate  Division,  First  Department     July  2,  1897.) 

1.  Attach  MKKT — FRAUDrLKHT  Dtspob(tion  of  Phopbkty. 

It  Is  no  fraud,  on  the  part  of  the  d^tor,  to  secure  his  creditors;  and  evi- 
dence that  an  embarrassed  debtor  has  transferred  property  to  secure  cred- 
itors whom  he  desired  to  secure,  and  to  pay  pres^ting  debts,  without  proof  of 
an  attempt  to  secrete  proper^  or  to  defraud  creditors,  is  not  sufficient  to 
Justify  an  attachment  on  the  ground  of  fraudnleat  disposition  of  property. 

a.  Same— MoTCON  to  Vacatb 

An  allegation.  In  the  atfldavlt  of  the  moving  party,  that  he  is  the  assignee 
of  attached  property,  is  sufficient  to  give  him  a  standing  In  court  to  move  bo 
vacate  the  attachment. 

Appeal  from  trial  term. 

Action  by  Edward  J.  Merriam  against  the  Wood  &  Parker  Lith- 
ographing Company  and  Benoni  Lockwood,  Jr.,  assignee  From  an 
order  denying  a  motion  to  vacate  an  attachment,  the  assignee  appeals. 
Be  versed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  WILLIAMS,  PATTEB- 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

J.  J.  Townsend,  for  appellant. 
A.  B.  Lataon,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  for 
goods  sold  and  delivered.  An  attachment  was  obtained,  on  the  al- 
leged ground  that  the  defendant  had  assigned  and  disposed  of  its 
proper^  with  intent  to  hinder,  delay,  and  defraud  creditors,  and  was 
about  to  do  so  with  like  intent.  The  attachment  was  obtained  upon 
the  afBdavit  ot  the  plaintiff,  the  material  allegations  of  which,  after 
setting  out  the  cause  of  action,  were  up(»i  information  and  belief; 
said  information  being  obtained  from  one  Parker,  who  had  been  a 
vice  president  of  the  defendant,  and  was  then  an  employ^  thereof, 
and  from  one  Preston,  the  then  vice  president  of  the  defendant  cor- 
poration, and  a  director  thereof,  and  upon  the  affidavit  of  one  Lat- 
son,  who  states  that  he  was  present  at  a  conversation  between  Mer- 
riam and  Parker,  and  also  at  a  conversation  between  Merriam,  Par- 
ker, and  Preston,  and  that  he  heard  them  make  the  statements  set 
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forth  in  the  afBdarit  of  Merriam.  It  is  undoubtedly  trae  that,. for 
a  period  long  prior  to  the  granting  of  the  attachment  in  question, 
the  defendant  had  great  difficulty  in  meeting  its  obligations  and 
continuing  its  business,  and  it  resorted  to  various  devices  for  the 
purpose  of  keeping  quiet  its  creditors,  and  raising  money  to  meet 
itB  naoet  pressing  obligations.  It  is  also  true  that  it  assigned  cer- 
tain of  its  book  accounts  and  property  to  certain  of  its  creditors; 
but  it  is  nowhere  claimed  that  any  such  transfers  were  made  to 
persons  who  were  not  creditors,  or  for  the  purpose  of  securing  ficti- 
tious debts.  All  the  allegations  from  which  any  possible  inference 
of  fraudulent  intent  could  be  drawn,  which  were  contained  in  the 
aCBdavits  of  Merriam  and  Latson,  are  denied  by  Parker  and  Preston 
in  the  most  positive  terms,  and  explanations  given  of  the  circumstan- 
ces attending  the  transacti<Mis  which  show  that  they  were  entirely 
free  from  any  fraudulent  intent.  It  is  no  fraud  upon  the  part  of  a 
debtor  to  secure  his  creditor.  He  has  a  right  to  transfer  his  prop- 
erty  as  security  for  his  debts,  and  to  make  pledges  of  the  same  for 
the  same  object,  where  such  transfers  and  pledges  are  not  made  with 
the  intent  of  hindering  and  delaying  his  other  creditors.  In  order 
that  fratid  should  be  established,  there  must  be  evidence  from  which 
no  inference  of  an  honest  purpose  can  be  drawn.  An  examination 
of  the  record  shows  undoubtedly  some  suspicious  circumstances;  but 
when  we  consider  all  of  the  evidence  which  has  been  offered,  both 
upon  the  part  of  the  plaintiff  and  upon  the  part  <rf  the  defendant,  it 
is  apparent  that  all  that  was  done  by  this  corporation  was  done  for 
the  purpose  of  securing  creditors  whom  they  desired  to  secure,  and 
for  the  payment  of  debts  which  were  pressing  upon  it.  We  find  no- 
where any  attempt  to  secrete  its  property  from  its  creditors,  or  to 
defraud  its  creditors,  but  merely,  as  already  stated,  an  application 
at  its  property  to  pay  certain  creditors  whom  it  desired  to  secure. 
This  was  by  no  means  a  fraudulent  disposition  of  its  property,  such 
as  would  entitle  the  plaintiff  to  the  extraordinary  relief  which  has 
been  granted  to  him. 

It  is  urged  upon  the  part  of  the  plaintiff  that  the  appealing  de- 
fendant, the  assignee  of  the  debtor,  has  no  standing  in  court  to  move 
to  vacate  this  attachment.  We  cannot  see  the  force  of  this  objec- 
tion. ^.e  alleges  that  he  is  the  assignee  of  the  property,  and  there 
is  no  denial  of  this  position.  He  was  not  required  to  bring  his  title 
into  court  until  it  was  questioned;  and  an  allegation  of  a  fact  within 
the  personal  knowledge  of  a  witness  is  always  sufficient,  in  the  ab- 
sence of  question,  to  establish  the  same.  Upon  an  examination  of 
the  whole  case,  therefore,  it  would  seem  that  the  plaintiff  had  failed 
to  make  out  a  fraudulent  intent  in  the  various  dispositions  of  prop- 
erty set  out  in  the  papers,  and  consequently  the  attachment  should 
have  been  set  aside. 

The  order  appealed  from  should  be  reversed,  with  f  10  costs  and 
disbursements,  and  the  motion  to  vacate  the  attachment  granted, 
with  f  10  costs.     All  concur. 
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BLSWOKTH  y.  WOOLSBY  et  aL 

(Supreme  Oonrt,  Appellate  Division,  First  D^tartment.    July  2,  1897.) 

MOBTnAGE   FORECLOBURE — SaIiE— DISTRIBUTION  Of   SURPLUS. 

Surplus  moneys,  arising  upon  a  sale  of  real  estate  under  foreclosure,  were 
claimed  by  a  second  mortgagee  of  tbe  premises,  and  also  by  the  holder  of  a 
sheriff's  deed  thereof,  based  upon  a  sale  under  execution  on  a  Judgment 
entered  before  the  making  of  the  second  mortgage.  At  the  time  of  the 
sale  on  foreclosure,  the  time  for  the  owner  of  the  equity  in  the  land  to  re- 
deem from  the  sheriff's  sale  had  not  expired,  and  the  time  for  the  second 
mortgagee  to  redeem  had  not  arrived.  The  amount  bid  by  the  purchaser  at 
the  execution  sale  was  less  than  the  amount  of  surplus  moneys.  Seld,  that 
as  the  rights  of  the  parties  became  fixed  at  the  thne  of  the  sale  on  fore- 
closure, and  were  then  transferred  to  the  surplus  moneys,  a  red«nption  by 
the  second  mortgagee  from  the  execution  sale  would  have  been  a  useless 
form.  Accordingly,  such  second  mortgagee,  notwithstanding  the  execution 
by  the  sheriff  of  a  deed  which,  If  the  land  had  not  been  sold  on  the  fo.e- 
cl<»ure,  would  have  related  back  to  the  date  of  the  Judgment,  prior  to  the 
second  mortgage,  was  entitled  to  the  whole  of  the  surplus  moneys,  after 
paying  to  the  purchaser  at  the  sheriff's  sale  the  amount  of  his  bid,  with 
the  interest,  etc.,  which  would  have  been  payable  to  him  on  redemption  by 
the  second  mortgagee. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Qyrus  B.  ElBworth  against  Edward  J.  Woolsey  and  others. 
From  an  order  confirming  report  of  a  referee  in  surplus  proceedings, 
George  B.  Lauck  appeals.    AfHrmed. 

This  was  a  proceeding  to  ascertain  liens  upon  surplus  money  realized  upon  the 
sale  under  foreclosure  of  a  mortgage  uiwu  premises  in  the  city  of  New  York, 
which  sale  occurred  on  July  8,  1895,  and  a  smplus  was  tha«Tipon  realized, 
amounting  to  |1,632.63,  the  title  to  which  is  the  subject  of  the  present  contro- 
versy. There  are  two  claimants  to  the  fund,  and  the  facts  are  not  disputed. 
On  June  14,  1894,  one  William  H.  Scheoker  recovered  a  Judgment  in  tlie  su- 
preme court  against  Edward  J.  Woolsey,  the  then  owner  of  the  equity  of 
redemption,  for  the  sum  of  $3,726.08.  Thereafter,  and  on  tlie  8th  day  of  Feb- 
ruary, 1896,  by  virtue  of  an  execution  i-ssued  to  him  upcm  the  Judgment,  the 
sheriff  sold  all  of  the  right,  title,  and  interest  of  Woolsey  foe  the  sum  of  $S00, 
and  on  February  18,  1896,  delivered  to  Scheoker  a  certificate  of  such  sale.  On 
the  11th  day  of  March,  1895,  Schecker  brought  suit  against  Woolsey  to  enforce 
his  Judgment  by  setting  aside  as  fraudulent  a  deed  to  his  wife  of  real  estate 
on  which  the  Judgment  was  a  lien;  and  this  resulted  in  a  decree  on  the  9Lh 
of  September,  18S).'j,  whereby,  among  other  things,  the  sum  of  $8,225  was  paid 
on  the  Judgment,  which  was  assigned  to  Mrs.  Woalsey,  and  on  September  :i3, 
1895,  she  satisfied  the  fame  of  record.  On  Octol)er  1.  1895,  the  .sheriff's  cer- 
tificate of  sale  was  assigned  by  Sohecker  to  the  claimant.  Ueorge  B.  Lauck. 
On  the  13th  day  of  May,  1896,  the  sheriff  executed  his  deed  to  I.auck,  and  di"- 
llvered  it  on  May  14th;  and  on  the  15th  of  May,  1896,  Lauck  filed  a  notice  of 
his  claim  to  the  surplus  moneys.  On  the  16th  day  of  October,  1894.  Kdward  J. 
Woolsey  and  wife  executed  a  mortgage  to  (Jeorge  W.  OotterlU  in  the  sum  of 
$4,250,  on  the  property  which  was  sold  on  the  foreclosure  of  the  first  mortga>:e 
upon  which  the  surplus  arises  in  this  proceeding.  On  the  3d  day  of  <3ctober. 
1895.  Cotterlil,  In  virtue  of  hla  second  mortgage,  filed  his  notice  of  chiUii  to  the 
vsnrplus  moneys.  Shortly  summarised,  therefore,  the  nwterial  fnets.  In  their 
sequence  In  order  of  time,  are  as  follows:  .Tune  14.  1894.  Judgme"t  of  ScheekiT 
against  Woolsey,  for  $3,726.08;  October  29,  1894,  WooLsey  make's  mcnrtgage  to 
Cotterill;  Pebmary  8,  1895,  premises  sold  by  sheriff  under  execution  on  Scheck- 
er  Judgment;  July  8,  1895,  premises  sold  under  forev-losure  of  mortgage  exe- 
cuted and  recorded  prior  to  docketing  of  Schecker  Judgment  and  ('otterlU  mort- 
gage, and  surplus  realized  of  $1,632.03;  September  25.  180-5,  balance  due  on 
Schecker  Judgment  satisfied  of  record;    October  1,  189.").  assignment  by  S?heck>'r 
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to  Lanck  of  certificate  of  sale; .  May  14,  1886,  sheriff  executes  to  lauck,  vmdet 
Bcheclier  Jodgment,  deed  of  interest  of  Woolsey. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BBIEN,  and  INGBAHAM,  JJ. 

Wilfred  N.  CKNem,  for  appellant 
Geoi^  W.  Cotterill,  in  pro.  per. 

O'BRIEN,  J.  On  the  day  of  sale  under  the  first  mortgage  from 
which  the  surplus  arose  the  time  for  redemption  by  Woolsey  had  not 
expired;  nor  had  the  time  for  the  second  mortgagee  Cotterill  to 
redeem  arriyed.  The  effect  of  the  sale  was  to  transfer  the  title  to  a 
stranger,  and  to  Bnsjjend  the  rights  and  remedies  of  the  second  mort- 
gagee and  of  the  person  hol(&ng  the  certificate  of  sale  from  the 
sheriff  as  against  the  ^apertj,  and  such  could  only  be  enforced, 
tfaorefore,  as  against  any  surplus  that  might  arise.  On  and  after 
the  sale,  it  would  have  been  useless  for  the  second  mortgagee  to 
proceed  either  to  foreclose  his  mortgage,  or  to  arrange,  when  the  time 
should  arrive,  to  redeem  from  the  sheriff's  sale,  because  the  property 
had  been  placed  beyond  his  reach,  and  his  rights,  upon  that  date, 
transferred  to  whatever  surplus  might  arise  upon  the  sale. 

By  the  sixty-fourth  court  rule  it  is  provided  that,  "on  filing  the 
report  of  the  sale,  any  party  to  the  suit,  or  any  person  who  had  a  lien 
on  the  mortgaged  premises  at  the  time  of  the  sale,"  may  file  his  notice 
of  daim  to  the  surplua  This  was  deposited  on  August  26,  1895,  and 
was  thus  placed  in  the  custody  of  the  court,  because  deposited  to  the 
credit  of  the  action,  and  subject  to  the  court's  power  to  deto-mine  all 
claims  to  the  fund.  Inasmuch  as  the  rule  fixes  the  lien  as  of  the  time 
of  the  sale  under  the  mortgage  foreclosure,  the  amount  of  the  lien  is 
thus  to  be  determined  as  of  that  time.  From  the  dates  it  will  be 
seen  that  the  surplus  was  deposited  with  the  chamberlain  before  the 
time  for  Woolsey  to  redeem  from  the  sheriff's  sale  had  expired,  and 
prior  to  the  time  when  the  second  mortgagee  had  the  right  to  redeem. 
It  is  true  that  the  Cotterill  second  mortgage  was  subsequent  to  the 
lien  of  the  Schecker  judgment;  and  if  it  were  not  for  the  foreclosure 
of  the  first  mortgage,  which  effected  a  change  in  the  title  to  the 
property,  the  subsequent  deed  by  the  sheriff  would  have  related  back, 
as  provided  by  section  1440  of  the  Code  of  Civil  Procedure,  to  the  time 
when  the  judgment  became  a  lien  on  the  property,  and  would  have 
taken  precedence  of  the  second  mortgage.  By  section  1440  it  is  pro- 
vided: 

"Bnt  if  the  pnH>a^  Is  not  redeemed,  and  a  deed  Is  executed  In  pursuance  ol 
the  sale,  the  grantee  In  the  deed  is  deemed  to  hare  been  vested  with  the  legal 
estate  frcnn  the  time  of  the  sale." 

As  stated,  however,  at  the  date  of  the  sale,  the  time  of  Woolsey, 
the  then  owner  of  the  equity,  to  redeem  from  the  sale  on  execution 
had  not  expired,  nor  had  the  time  arrived  when  the  second  mcMiigagee 
could  redeem,  because,  under  the  statute,  the  latter's  right  only 
accrues  one  year  from  date  of  sale,  and  continues  from  such  date 
fifteen  months.  Code  C5iv.  Proc.  §§  1449,  1450.  When  such  time  to 
redeem  arrived,  howevw,  the  property  had  passed  from  Woolsey,  by 
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vjrtae  of  the  sale  nnder  the  first  mortgage,  and  an  attempt  to  take 
advantage  of  the  right  of  redemption  nnder  the  statute  would  have 
been  a  useless  ceremony,  because  there  was  nothing  for  CJotterill  to 
redeem. 

It  is  suggested  that,  while  the  statutory  method  of  redemption  was 
gone,  there  could  have  been  an  equitable  redemption  by  paying  the 
amount  of  the  bid.  But  as  the  holder  of  the  sherifTs  certificate  had 
a  claim  to  the  surplus  at  the  time  it  was  deposited  to  the  extent  of 
what  he  had  bid,  and  could  have  it  paid  out  of  such  surplus,  with 
interest,  thare  is  no  good  reason  suggested  why  it  was  necessary,  in 
order  to  prevent  audi  holder  from  getting  any  greater  rights  as 
against  Gotterill,  that  the  latter  should  pay  him  the  amount,  and  thus 
go  through  the  form  of  what  the  appellant  suggests  would  be  an 
«quitable  redemption.  While  the  surplus  arising  out  of  the  foreclo- 
sure is  regarded  in  aame  aspects  as  realty,  it  wajs  not  the  exact  equiva- 
lent of  the  property  sold,  in  the  sense  that  the  parties  were  obliged 
to  move, — either  the  holder  of  the  shoifPs  certificate  to  obtain  the 
deed  of  the  property,  or  the  second  mortgagee  to  tender  the  amount  of 
the  bid, — in  pursuance  of  the  law  as  to  a  statutwry  redemption,  be- 
cause at  the  date  of  the  sale  their  rights  were  then  fixed,  and  their 
remedies  in  other  directions  suspended,  and  they  were  relegated  to  an 
enforcement  of  their  then  lien  for  their  respective  claims  against  the 
surplus.  It  being  both  just  and  equitable  that  their  rights  should  be 
thus  fixed  as  of  the  date  of  sale,  they  should  be  adjust^  accordingly. 

Now,  at  the  date  of  sale,  the  holder  of  the  sheriff's  certificate  had  a 
claim  against  such  surplus  to  the  amount  that  had  been  paid  upon 
the  sheriff's  sale;  and  upon  the  payment  of  that  amount,  or  permitting 
it  to  be  taken  from  the  surplus,  the  holder  of  such  certificate  receives 
just  what  he  would  have  been  entitled  to  from  the  ownCT  of  the  equity 
of  redemption  or  from  the  second  mortgagee  if  the  property  had  not 
been  sold,  and  either  had  been  at  liberty  to  pursue  the  statutcwy 
method  of  redemption.  Having  thus  obtained  his  just  due,  there  is  no 
reason  why,  to  the  disadvantage  of  the  mortgagee,  he  should  get  more, 
or  why  the  second  mortgagee,  in  order  to  get  the  benefit  of  the  same 
rule  of  having  his  rights  fixed  as  of  the  date  of  sale,  and  in  order  to 
preserve  them,  should  be  obliged  to  go  through  the  form  of  redeeming 
property  which  was  no  longer  the  subject  of  red«nption.  It  is  unnec- 
essary to  elaborate  the  reasoning  to  show  that  this  is  a  just  solution, 
and  we  might  well  rest  our  decision  upon  the  rule  which  is  taken 
from  the  cases,  and  well  summarized  in  Jones,  Mortg.  §  1939 : 

"If,  at  the  time  of  the  sale  under  a  trust  deed,  tbe  property  has  been  sold 
under  a  Junior  Judgment,  and  the  title  has  become  absolute  in  the  purcluuser 
by  the  expiration  of  the  time  allowed  for  redemption,  so  that  he  has  received 
a  deed  of  the  property,  or  Is  entitled  to  one,  he  is  then  entitled  to  receive  the 
whole  of  any  surplus  there  may  be  after  discltarglng  the  debt  secured  by  tbe 
trust  deed  and  the  expenses;  but  If  the  land  has  been  sold  under  executioD, 
and  the  time  for  redemption  has  not  expired,  and  the  purchaser  Is  not  entitled 
at  the  time  of  the  sale  under  the  trust  deed  to  a  deed  conferring  the  title  upon 
him,  he  then  has  only  a  lien  upon  the  surplus,  and  Is  entitled  to  only  so  much 
of  It  as  will  satisfy  the  amount  of  bis  bid  and  the  Interest  thereon  allowed  by 
statute.  In  the  latter  case  tbe  grantor  In  the  trust  deed  is  entitled  to  the 
remainder  after  satisfying  the  Judgment  lien,  {dtliougta  his  right  to  redeem  has 
expired;   but  the  purchaser's  tight  has  not  become  absolute  by  the  explraUoo 
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«r  the  time  within  which  there  can  be  a  redemption  from  him  by  any  <»e  dee, 
as  where  twelve  montiis  are  allowed  the  debtor  tot  redemption,  and  three 
months  more  for  redemption  by  a  creditor,  and  the  sale  under  the  tmst  deed 
takes  place  during  these  three  months." 

Our  concluaiMi,  therefore,  is  that  the  order  appealed  from  should  be 
affirmed,  with  costs  and  diBbiir8ement&    All  concur. 


a&  App.  DiT.  4oa) 

GILBERT  et  al.  v.  WARREN  et  aL 

(Supreme  Court,  Appellate  Division,  Fbrst  Department.    July  2,  1807.) 

UBCRIOUS    CONTBAtT. 

One  C,  upon  retiring  from  a  firm  of  which  he  was  a  member,  made  an 
agreement  with  his  successors  that  the  money  standing  to  his  credit  should 
remain  with  the,  new  firm  as  a  loan  account,  drawing  6  per  cent,  interest; 
that  if  0.  should  loan  the  firm  any  securities  to  use  as  collateral,  he  would 
make  no  charj^e  for  the  use  of  them;  that  the  new  firm  might  caU  upon 
hhn  to  Increase  his  loan  account  to  $50,000;  and  that.  In  consideration  of 
the  agreement,  he  should  receive  $4,000  per  year  as  compensation.  C.  ren- 
dered no  services  for  the  firm.  Held,  that  the  agreement  was  usurious,  and 
the  payment  of  the  $4,000  per  year  could  not  be  enforced. 

Appeal  from  trial  term. 

Action  by  Alexander  Gilbert  and  another,  as  executors  of  William 
R  Clarkaon,  deceased,  against  Charles  W.  Warren  and  another. 
Prom  a  judgment  entered  on  the  verdict  of  the  jury  under  direction 
of  the  court,  defendants  appeal.     AfSrmed  on  condition. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM.  JJ. 

Ira  D.  Warren,  for  appellants. 
John  S.  Durand,  for  respondents. 

INORAHAM,  J.  We  think  the  c<nnplaint  states  but  one  cause 
of  action,  which  is  to  recover  the  balance  due  upcm  an  account  be- 
tween the  plaintiffs'  testator  and  the  defendants,  which  account, 
under  the  allegations  of  the  complaint,  became  an  account  stated. 
In  answer  to  this  complaint,  the  defendants,  while  denying  that  the 
account  was  stated  as  therein  alleged,  or  that  the  account  annexed 
to  the  complaint  is  a  true  copy  of  the  acconnt  between  the  plain- 
tiffs' testator  and  the  defendants  in  the  testator's  lifetime,  admit 
that  the  said  account  annexed  to  the  complaint  contains  a  true 
statement  of  the  deposits,  payments,  credits,  and  charges  since  the 
death  of  the  plaintiffs'  testator;  and  for  a  defense  to  the  cause  of 
action  allege  that  the  transactions  between  the  plaintiffs'  testator 
and  the  defendants  consisted  of  loans  of  money  from  the  plaintiffs' 
testator  to  the  defendants  under  a  usurious  contract  or  agreement 
set  forth  in  the  answer,  upon  which  was  paid  or  credited  to  the 
said  plaintiffs'  testator's  account  the  sum  of  922,120.93  over  and 
above  the  legal  rate  of  interest  at  6  per  cent,  per  annum.  It  was 
proved  upon  the  trial  that  prior  to  Jannary  1,  1883,  Mr.  Clarkson, 
the  plaintiffs'  testator,  and  the  defendants  were  co-partners  in  busi- 
ness, and  that  on  that  day  Mr.  Clarkson  retired  friwa  the  firm,  the 
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defendants  continning  the  business  under  the  old  Arm  name  until 
April  10,  1889,  when  a  notice  of  the  dissolution  of  the  firm  was  pub- 
lished, and  subsequently  the  business  was  continued  by  the  defend- 
ants under  the  Ann  name  of  Warren  &  Stratton.  On  the  Ist  day 
of  January,  1883,  a  contract  was  made  between  the  d^endants  and 
Mr.  Glarkson,  by  which  it  was  agreed  that  from  that  date  Mr.  Claxk- 
Kon  was  not  a  partner  in  the  firm;  that  the  money  standing  to  the 
«;redit  of  W.  R.  Clarkson  with  the  succeeding  firm  was  a  loan  ac- 
count, and  should  draw  interest  at  6  per  cent.;  that,  should  Mr. 
Clarkson  loan  said  firm  securities  to  be  hypothecated  for  loans,  no 
charge  was  to  be  made  for  the  use  of  them,  the  firm  to  pay  the  loans 
and  interest,  and  return  said  securities  to  Clarkson;  that  in  lieu  of 
borrowing  money  on  Clarkson's  securities,  Warren  &  Stratton  had 
a  right  to  call  on  Clarkstm  to  make  his  loan  account  f  50,000,  to 
draw  interest  as  above;  and  that  in  consideration  of  such  agree- 
ment Clarkson  should  receive  ?4,000  per  year  as  compensation.  Sub- 
sequent to  January  1,  1883,  there  was  a  running  account  between 
Clarkson  and  the  firm,  Clarkson  being  credited  at  the  end  of  each 
year  with  interest  upon  his  account  at  the  rate  of  6  per  cent,  per 
annum,  and  also  being  credited  upon  the  account  with  various  sums 
of  extra  interest,  amounting,  from  the  date  of  such  agreement  down 
to  the  time  of  the  death  of  Clarkson,  in  the  aggi-egate  to  120,973.73, 
making  due  to  Clarkson  at  that  time,  April  2,  1895  (less  this  sum 
of  extra  interest  or  compensation,  or  whatever  it  may  be  called,  due 
from  the  defendants  to  Oarkson's  estate),  ?7,331.39.  The  court 
directed  a  verdict  for  the  plaintiffs  for  the  full  amount  appearing 
on  the  account  as  due  by  the  defendants,  namely,  f30,967.20.  Coun- 
sel for  the  defendants  asked  to  submit  to  the  lury  the  question  as 
to  whether  this  agreement  is  an  absolute  contract  for  the  taking  of 
more  than  6  per  cent,  for  the  use  and  forbearance  of  money,  and  also 
as  to  whether  there  was  any  consideration  for  the  credit  of  this 
extra  interest  or  compensation.  That  the  court  refused,  saying: 
"I  think  that  the  agreement  is  good,  and  that  the  |4,000  was  the  right 
of  this  dead  man  to  have  each  year,  and  so  far  as  this  proof  shows, 
it  was  a  good  bargain  for  him."  To  that  the  defendants  excepted. 
Leaving  out  the  agreement  for  this  extra  interest  or  cMnpensation, 
I  think  a  good  cause  of  action  was  alleged  and  proved  for  the  balance 
due  to  the  plaintiflfs  of  17,331.39.  The  question  is  whether  or  not, 
under  the  evidence,  this  contract,  and  the  credit  by  the  defendants 
of  this  extra  interest  under  it,  created  any  liability  upon  the  de^ 
fendants  to  pay  the  amount  thus  credited  to  Clarkson  or  his  personal 
representatives.  That  this  was  the  agreement  under  which  this 
account  was  kept,  and  the  disputed  credits  made,  appears  from  the 
testimony  of  the  bookkeeper  of  the  defendants,  who  testifies  that  this 
agreement  copied  in  a  book  of  Clarkson's,  in  Clarkson's  handwriting, 
was  shown  to  him  (the  bookkeeper)  as  an  agreement  between  Glark- 
son and  the  defendants,  and  that  the  bookkeeper  spoke  to  Mr.  Strat- 
ton, one  of  the  defendants,  about  it,  and  he  said  it  was  all  right 
That  evidence  was  sufQcient  to  show  that  this  was  the  oontract  be- 
tween Clarkson  and  the  defendants,  under  which  the  business  wan 
A')ne,  and  the  account  was  kept.     Now,  it  is  quite  clear  that  this 
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agreement  by  which  Clarkson  was  to  receive  f4,000  a  yeair  was,  in 
substance,  an  agreemenft  to  pay  that  amount,  in  addition  to  the  legal 
interest,  for  the  loan  by  Glark^son  to  the  firm  of  the  amount  of  money 
Rtanding  to  Clarkson's  credit  upon  the  books  of  the  firm,  including 
the  right  of  the  defendants  to  call  upon  Clarkson  to  increase  that 
account  to  f50,000,  so  that  his  loan  to  the  firm  shonld  be  that  amount 
In  the  agreement  there  is  no  obligation  ot  Clarkson's  to  loan  securi- 
ties to  the  firm  to  be  hypothecate  for  loans.  The  provision  simply 
is  that,  should  Clarkson  loan  snch  securities,  he  should  make  no 
charge  to  the  Ann  for  their  use.  It  does  not  appear  that  any  part 
of  this  extra  interest  was  paid  to  Clarkson.  He  was  simply  cred- 
ited upon  the  books  of  the  firm  with  an  amount  which  varied  in  each 
year,  but  which  would  be  fixed  in  each  year  between  Mr.  Clarkson 
and  the  bookkeeper  when  tjhe  account  for  the  year  was  made  up. 
There  is  no  evidence  to  show  that  Clarkson  performed  any  services 
for  the  firm,  unless  it  is  an  entry  in  a  book  that  in  1891  he  loaned 
to  them  100  shares  of  "S.  P.  Preferred."  There  is  no  evidence,  how- 
ever, as.  to  what  that  loan  was  for,  and  it  is  not  claimed  that  this 
stock  was  not  returned  to  Clarkson.  Upon  the  evidence  as  it  stands, 
we  do  not  think  there  was  any  evidence  to  justify  a  recovery  of  this 
extra  interest.  It  clearly  appears  that  the  amount  was  credited  in 
pursuance  of  this  agreement,  which  was  an  agreement  to  pay  to 
Clarkson  a  compensation  of  f 4,000  for  his  loaning  to  the  firm  the 
amount  standing  to  his  credit  upon  its  books,  with  an  agreement  by 
him  to  authorize  the  firm  to  call  upon  him  to  make  up  the  loan 
account  to  f  50,000.  This  would  be  void  as  an  agreement  to  pay  for 
the  use  of  money  more  than  6  per  cent,  per  annum,  and  could  not  be 
enforced;  and  a  credit  in  pursuance  of  this  illegal  agreement  would 
certainly  impose  no  liability  upon  the  defendants.  In  Browne  v. 
Vredenburgh,  43  N.  Y.  197,  it  was  said:  "When  a  lender  stipulates 
for  a  contingent  benefit  beyond  the  legal  rate  of  interest,  and  has 
the  right  to  demand  the  repajment  of  the  principal  sum  with  the 
legal  interest  thereon,  in  any  event  the  contract  is  void."  This 
agreement  being  void,  the  parties  are  left  to  their  rights  upon  the 
account  between  Clarkson  and  the  firm;  and  it  was  conceded  and 
proved  upon  the  trial  that,  excluding  this  charge  for  extra  interest 
or  compensation  for  the  loian  of  the  money,  or  agreement  to  loan  the 
money,  the  amount  due  to  the  plaintiffs  was  the  amount,  before 
stated,  of  |7,331.39,  with  interest  from  April  2,  1895.  For  that 
amount  the  plaintiffs  were  entitled  to  judgment. 

We  think,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  unless  the  plaintiffs  stipulate  to  reduce  the  amount 
of  the  recovery  to  that  sum,  in  which  case  the  judgment  as  modified 
will  be  affirmed,  without  costs  to  either  party  upon  this*  apptal.  If 
the  plaintiffs  should  decline  to  make  snch  stipulation,  then  the  judg- 
ment is  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event     All  concur. 
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and  SO  New  York  SUta  Reportar. 

(19  App.  Dir.  314.) 

STATE  TRUST  CO.  T.  CASINO  CO.  et  aL 

(Supreme  Conrt,  Appellate  Dlylsion.  Flnt  Department.    July  2,  1S&7.) 

MORTGAOE  or  Leasehold— Recordino. 

The  Btatnte  relating  to  the  filing  of  mortgases  on  goods  and  chatteb  does 
not  apply  to  mortgages  of  leasehold  Interests,  which  are  chattels  real,  and 
are  covered  by  the  statute  respecting  the  record  of  oouveyanoea  of  real 
estate. 

Appeal  from  epecial  term,  New  York  county. 

Action  by  the  State  Trust  Company  against  the  Casino  Company 
and  others.  From  a  judgment  of  foreclosure  and  sale  (41  N.  Y. 
8app.  1)  the  receiver  of  t£e  defendant  company  appeals.    Affirmed. 

Argued  before  WILLIAMS,  PATTERSON,  O'BRIEN,  and  IN- 
GRAHAM,  JJ. 

Franklin  Bien,  for  appellant. 
Moses  Weinman,  for  respondeat. 

WILLIAMS,  J.  The  mortgage  being  foreclosed  was  made  by  the 
defendant  company  to  secure  bonds  issued  by  it.  The  mortgage  cov- 
ered a  leasehold  interest  in  real  property,  and  movable  chattels,  con- 
sisting of  scenery,  costumes,  and  other  theatrical  appliances.  The 
lease  was  a  valuable  one.  l^e  term  was  10  years,  and  the  rent 
112,000  per  year.  The  date  of  the  lease  was  May  1,  1892,  and  of  the 
mortgage  September  29,  1894.  The  mcH-tgage  was  recorded  October 
9, 1894,  and  was  filed  as  a  chattel  mortgage  the  same  day.  It  was  not 
reflled  as  a  chattel  mortgage  at  the  end  of  the  following  year,  and 
thereupon  ceased  to  be  valid  as  against  the  creditors  as  a  lien  upon 
the  movable  chattels  covered  thereby.  The  appellant  represents  the 
ereditors  of  the  defendant  company,  and  claims  that  the  mortgage 
ceased  to  be  a  valid  lien  upon  the  leasehold  interest  by  reason  of  the 
failure  to  reflle  it  at  the  end  of  the  year,  l^e  court  held  to  the  con- 
trary, and  the  judgment  directed  sale  of  the  leasehold  interest,  and 
an  application  of  the  proceeds  of  the  sale  to  the  payment  of  the  bonds 
secured  by  the  mortgage.  Upon  a  former  appeal  this  court  held  that 
the  mortgage  ceased  to  be  a  lien  upon  the  movable  chattels  covered 
by  it,  by  reason  of  the  failure  to  reflle  it  as  a  chattel  mortgage  at  the 
end  of  the  year.  The  question  as  to  whether  the  mortgage  ceased 
to  be  a  lien  upon  the  leasehold  interest  by  reason  of  such  failure  to 
refUe  it  was  not  involved  in  that  appeal.  It  is  said  by  the  appellant 
here  that  this  court,  upon  the  former  appeal,  expressed  the  opinion 
that  such  leasehold  interest  was  within  the  terms  of  the  chattel  mort- 
gage statute,  and  that  the  mortgage  ceased  to  be  a  lien  upon  the 
leasehold  interest  at  the  end  of  the  year,  by  reason  of  the  failure  to 
reflle  the  mortgage.  We  do  not  so  understand  it.  The  language  naed 
by  the  court,  and  which  is  claimed  as  the  expression  of  such  opinion, 
was  with  reference  to  the  statute  relating  to  the  filing  of  chattel 
mortgages  made  by  corporations  (chapter  629,  Laws  1895,  as  amended; 
chapter  779,  Laws  1868).  That  statute  related  to  mortgages  by  rail- 
road corporations.  The  language  of  the  act  as  amended  is:  '^t  diall 
not  be  necessary  to  file  or  reflle  as  a  chattel  mortgage  any  mortgage 
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ermting  a  lien  upon  real  and  personal  property  which  has  been  or 
hereafter  shall  be  executed  by  any  corporation."  This  court  held 
that  that  statute  was  restricted  to  railroad  mortgages,  but,  even  if 
■o  restricted,  still  the  mortgage,  in  order  to  come  within  the  pro- 
visions of  the  statute,  would  have  to  be  one  covering  both  real  and 
personal  property,  and  that  a  mortgage  upon  leasehold  interests  was 
not  a  mortgage  upon  real  property.  No  suggestion  was  made  as  t« 
whether  leasehold  interests  were  covered  by  the  chattel  mortgage 
statute  in  question,  and  the  words  therein,  "goods  and  chattels."  The 
question  here  involved  relates  solely  to  the  meaning  of  the  words 
"goods  and  chattels"  in  the  chattel  mortgage  statute,  and  whether 
these  words  cover  and  include  leasehold  interests  in  real  property. 
Buch  leasehold  interests  are  personal  property,  but  this  term  "p^reonal 
propffty"  is  not  used  in  this  chattel  mortgage  statute.  Leasehold 
interests  are  chattels  real,  and  not  mere  chattels.  They  are  covered 
by  the  statute  respecting  the  record  of  conveyances  of  real  estate, 
the  language  used  being,  the  term  "real  estate"  shall  embrace  all 
"chattels  r^,"  etc.,  and  the  term  "conveyance"  shall  embrace  evCTy 
instrument  in  writing  by  which  any  estate  or  interest  in  real  property 
is  created,  aliened,  mortgaged,  or  assigned.  The  statutory  construc- 
tion law  (chapter  677,  Laws  1892)  in  no  way  changed  the  classiflca- 
tion  of  leasehold  interesta  They  were  regarded  as  chattels  real  and 
personal  property,  prior  to  the  act  of  1892,  the  same  as  they  are  now, 
while  at  the  same  time  they  were  covered  by  the  provisions  of  the 
recording  acts.  The  court  of  appeals,  in  Booth  v.  Kehoe,  71  N.  Y. 
341,  correctly  construed  the  chattel  mortgage  statute,  the  same  now 
as  before  the  passage  of  the  statutory  construction  law  of  1892.  It 
was  then  held  that  this  statute  had  no  relation  to  leases  of  real  estate, 
but  only  to  movable  goods  and  chattels;  that  the  statute  related  only 
to  such  goods  and  chattels  as  were  capable  of  an  immediate  delivery 
and  of  an  actual  and  continued  change  of  possession  of  the  things 
mortgaged.  The  trial  conrt  was  clearly  right  in  its  interpretation  of 
the  words  in  the  statute,  and  in  holding  that  the  statute  did  not  cover 
the  leasehold  interest. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    AQ 
concur. 


(19  App.  DiT.  311.) 

NEW  TOBK  &  N.  J.  ICH  LINES  T.  HOWBLL. 

(Snpt^ne  Oonrt,  Appellate  Divislcm,  First  Department    July  2,  1897.) 

Nbw  Triai,— Brtef  in  Jury  Room. 

The  fact  that  the  trial  brief  of  the  counsel  of  a  party  bas,  accidentally 
and  without  the  knowledge  of  such  counsel,  gotten  Into  the  Juiy  room,  con- 
Btltntea  no  reason  for  setting  aside  the  verdict  of  the  jury,  when  it  afflnna- 
tlvdy  appears,  by  the  affidavits  of  all  the  Jurors,  that  none  of  them  read 
the  brief,  or  were  acquainted  with  Its  contents.  O'Brien  v.  Insurance  Co., 
88  N.  Y.  Super.  Ct  482,  dUtlnguished. 

Appeal  from  special  term. 

Action  by  the  New  York  &  New  Jersey  Ice  Unes  against  Monroe 
HoweU.  From  an  order  setting  aside  a  verdict  for  plaintiff,  it  ap- 
peals.    Reversed. 
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and  80  New  York  State  Reporter. 

Argued  before  YAHl  BRUNT,  P.  J.,  and  BUMSEYi  PATTBfE- 
SON,  INGRAHAM,  and  PARKER,  JJ. 

P.  S.  Smith,  for  appellant. 
W.  B.  Wilder,  for  respondent 

PER  CURIAM.  Upon  an  examination  of  the  record  in  this  case, 
it  appears  that  the  trial  brief  of  the  pTaintiflPa  counsel  got  into  the 
jury  room,  together  with  the  exhibits  in  the  action,  entirely  without 
the  knowledge  of  the  counsel,  and  purely  by  accident.  It  further 
appears  from  the  aflSdavits  of  the  jurors  that  none  of  them  either 
read  it  or  were  acquainted  with  its  contents,  and  that,  therefore,  it 
could  not  have  had  any  influence  upon  their  yerdict.  The  case  of 
O'Brien  v.  Insurance  Co.,  38  N.  Y.  Super.  Ct.  482,  is  cited  by  the 
counsel  for  the  respondent  as  a  case  practically  on  all  fours  with, 
the  case  at  bar,  the  counsel  stating  that  none  other  can  be  cited  tiiat 
is  more  apropos.  Some  extracts  are  then  given  from  the  opinion, 
but  certain  features  which  are  alluded  to  therein,  and  which  clearly 
distinguish  the  case  cited  from  the  one  at  bar,  seem  to  be  carefully 
excluded.  It  appeared  from  this  opinion  that  two  of  the  jurors 
stated  to  the  plaintifTs  counsel  that  they  had  read  the  paper  in 
question  in  the  jury  room ;  and  apparently  the  only  affidavit  against 
this  proposition  was  that  of  the  juryman  who  carried  the  books 
into  the  jury  room.  He  stated  that  he  laid  the  books  on  the  table 
in  the  room,  and  that  they  remained  there  during  the  mtire  deliber- 
ations of  the  jury,  and  that  no  one,  so  far  as  he  knew  or  believed, 
examined  either  of  the  books  or  their  contents,  or  saw  the  paper 
inside  the  small  book,  and  that  neither  the  paper  nor  its  contents 
were  alluded  to  in  the  discussion.  Here  the  extract  stops.  The 
opinion  however  continues:  "This  may  be  quite  correct,  and  yet  it 
fails  to  show  that  the  paper  was  not  seen  or  read  by  some  of  the 
jury.  His  affidavit  simply  shows  that  he  failed  to  observe  any  of  the 
jury  reading  it"  In  the  case  at  bar  every  juryman  has  sworn  that 
he  had  not  read  the  paper,  and  did  not  know  its  contents.  Then 
the  colloquy  which  occurred,  between  the  plaintiff's  counsel  and  the 
foreman  of  the  jury  appears,  in  which  certain  statements  of  some 
others  of  the  jurors  were  given,  and  the  court  say:  "Even  if  weight 
is  attached  to  this  conversation  after  the  verdict,  it  fails  to  show 
that  the  paper  was  not  read  by  any  of  the  jury.  It  simply  shows 
that  two  or  three  of  the  jury  stated  in  the  presence  of  the  others 
that  the  paper  was  not  read  by  any  juror," — a  case  entirely  different 
from  the  one  at  bar.  In  that  case  the  paper  was  seen  by  some,  and 
perhaps  by  all,  of  the  jurymen,  and  the  presumption  seems  to  be 
that  it  was  read  wholly  or  in  part,  or  referred  to,  by  some  one  of 
those  who  saw  it.  It  seems  to  us  that  it  would  be  difficult  to  find 
two  cases  upon  the  same  subject  which  were  so  radically  different 
in  all  their  essential  features. 

The  order  should  be  reversed,  with  ?10  costs  and  disbursements, 
and  the  dotion  denied,  with  flO  costs. 
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09  App.  DiT.  375.) 

OURRY  V.  KBIU 

(Supreme  CJonrt,  Appellate  Division,  First  Department    July  2,  1897.) 

OuARDiAN — Powers. 

A  guardian  has  no  power  to  impose  restrictions  upon  his  ward's  real 
estate  by  covenanting  with  a  stranger  that  It  shall  not  be  used  for  a  specific 
purpose. 

Appeal  from  special  term. 

Action  by  John  J.  Cnrry  against  William  Keil.  From  an  order 
denying  a  motion  for  a  temporary  injunction,  plaintifl  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILUAMS,  PATTEBSON, 
CBBJEN,  and  INGRAHAM,  JJ. 

David  M.  Neuberger,  for  appellant. 
George  W.  Dunn,  for  respondent. 

PATTERSON,  J.  The  defendant,  Keil,  an  executor,  and  who  is 
also  the  general  guardian  of  an  infant  owner  of  real  estate  situate 
in  the  city  of  New  York,  entered  into  an  agreauent  with  the  plaintiff, 
an  owner  of  anotha-  piece  of  property  in  the  city  of  New  York,  and 
stipulated  that  the  infant's  prop^y  should  not  be  used  or  rented 
for  a  specific  purpose.  That  was  the  whole  of  the  agreement,  except 
a  provision  for  a  consideration.  No  estate  or  term  or  right  of  any 
kind  in  the  land  was  acquired  by  the  plaintiff,  and  the  effect  of  the 
agreement  was  only  to  attempt  to  place  upon  the  infant's  land  a 
restriction  burdensome  to  the  property,  greatly  impairing  its  value, 
and  reducing  the  income  to  be  derived  from  it  as  rent.  There  is 
nothing  whatever  to  show  that  Keil,  as  executor,  had  any  power 
onder  the  terms  of  a  will  to  make  such  a  contract  binding  upon  the 
infant's  real  estate;  and  merdy  as  executor,  without  specific  author- 
ity, no  one  will  contend  that  he  had  such  right.  As  guai-dian  he 
praaibly  may  have  had  the  power  to  make  a  lease,  but  he  could  not, 
by  an  independent  contract,  impose  restrictions  upon  the  infant's 
luroperty,  and  impair  his  estate,  by  a  mere  covenant  against  use  for 
the  benefit  of  a  stranger.  He  could  not  make  such  a  contract  a^ 
against  the  infant,  nor  could  he  bind  McGovem,  the  present  tenant 
and  lessee,  who  is  in  possession  without  notification  of  any  kind  of 
the  existence  of  the  contract  If  the  contract  is  valid.  Keil  is  liable 
in  damages  individually  to  the  plaintiff,  but  no  equitable  relief  of  the 
character  sought  for  could  be  granted  by  final  judgment,  and  there- 
fore the  court  below  was  right  in  denying  the  motion  for  an  injunc- 
tion. 

The  order  appealed  from  must  be  afQrmed,  with  costs.    All  concur. 
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•nd  80  Naw  Tork  BUta  Reportar. 

(19  Ai>p.  DIt.  882.) 

KBAMBR   y.    BJBRRtJM. 

(Snpreme  Onirt,  App^Date  Division,  First  Department.    July  2,  1807.) 

1.  FRAnuULBKT  REFKEBBRTATIOlra— EnOWLEDOR  OF  MAKER. 

In  order  to  charge  a  party  with  responslblUty  for  false  representations,  it 
Is  inunaterial  whether  he  knew  them  to  be  false  or  not,  If  they  were  false 
in  fact,  and  made  by  such  party  aa  of  his  own  knowledge. 

2.  Same — Effect  on  Coktiiact. 

A  contract  for  exchange  of  proi)erty.  Induced  by  the  broker's  representa- 
tions as  to  the  character  of  the  propoty,  whlcb  were  false  In  fact,  whether 
known  to  the  broker  to  be  so  or  xuit,  la  not  blBdlug  upoa  a  party  thereto. 
Per  Ingraham,  J.,  concurring. 

Appeal  from  trial  term. 

Action  by  Daniel  Kramer  against  Ernst  A.  T.  Bjerrom.  From  a 
judgment  entered  on  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.     Beyersed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILMAMS,  PATTER- 
SOISf,  0'BBI]§^,  and  INGRAHAM,  JJ. 

L.  A.  Gh>nld,  for  appellant. 
A.  L.  Sire,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  emnmis- 
sions  alleged  to  be  due  to  the  plaintiff  from  the  defendant  upon  the 
negotiation  of  an  exchange  of  real  estate,  and  also  to  recover  upon 
a  special  agreement,  whereby  the  defendant  agreed  to  pay  a  further 
sum  in  case  he  failed  to  carry  out  the  contract  of  exchange.  The 
defendant  denied  the  employment  of  the  plaintiff  and  the  agreement 
to  pay,  and  alleged  false  representations  upon  the  part  of  the  plain- 
tiff in  regard  to  the  rents  received  for  the  property  whidi  the  de- 
fendant was  to  receive  in  exchange.  Upon  the  trial  Hie  plaintiff 
gave  evidence  tending  to  show  employment,  the  effecting  of  the  ex- 
change, and  the  execution  of  the  contract  therefor,  and  that  the  de- 
fendant refused  to  complete.  The  defendant  gave  evidence  tending 
to  show  that  the  plaintiff  had  repeated  to  him,  as  of  his  own  knowl- 
edge, that  the  rents  of  the  premises  which  he  was  to  receive  in  ex- 
change for  his  own  were  from  |<3,000  to  f 6,200  a  year,  whereas  in 
fact  the  rents  did  not  amount  to  over  f 5,040.  The  defendant  gave 
further  evidence  tending  to  show  that  he  was  induced  by  this  repre- 
sentation to  enter  into  the  contract,  and  that  the  cause  of  his  re- 
fusal to  complete  was  that  he  ascertained  that  it  was  untrue.  At 
the  close  of  the  evidence  the  learned  charged  the  jury,  and,  among 
other  things,  stated  that  if  the  plaintiff  said  what  the  defendant 
says  he  did,  the  jury  must  then  find  that  he  did  it  to  overreach  the 
defendant;  that  it  was  fraudulent,  because  he  knew  it  was  fraudu- 
lent, and  putting  into  the  mind  false  facts.  Upon  the  completi<Hi 
of  the  charge  the  defendant  requested  the  court  to  charge  as  follows: 
"If  plaintiff  stated  to  defendant  of  his  own  knowl^ge  that  the 
aggregate  rents  of  the  Ninety-Third  street  property  were  upwards  of 
f 6,000,  and  defendant  was  thereby  influenced  to  act, — ^to  enter  into 
the  contract, — ^and  such  a  statement  was  untrue  to  defendant's  preju- 
dice, in  that  the  rents  were  materially  less,  then  plaintiff  is  not  cnti- 
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tied  to  recover."  The  court  said:  "That  is  trne,  if  you  add  to  it  that 
the  representations  were  intentionally  false  on  the  part  of  Mr.  Kra- 
mer." To  this  ruling  of  the  court  the  defendant  excepted,  and  the 
jury  rendered  a  verdict  for  |T37.50,  with  interest. 

We  think  the  refusal  to  charge  as  requested  was  clearly  error. 
It  was  entirely  immaterial  whether  the  plaintiff  knew  the  represen- 
tation to  be  false  or  not,  if  it  was  made  as  of  his  own  knowledge.  A 
party  cannot  represent  a  fact  as  being  of  his  own  knowledge,  and 
(■scape  the  consequence  of  such  a  representation  by  claiming  subse- 
quently that  he  did  not  kuow  anything  npon  the  subject  The  de- 
fendant had  a  right  to  rely  upon  this  representation,  and  to  hold 
the  plaintiff  to  it,  if  the  plaintiff  alleged  that  these  facts  were  of  his 
own  knowledge,  and  were  as  claimed  by  the  defendant  The  defend- 
ant claimed  to  have  been  influenced  by  this  representation,  and,  be- 
ing BO  influenced,  the  representation  being  untrue,  and  the  property 
not  being  of  the  value  which  it  was  represented  to  be,  he  had  a  right 
to  r^nae  to  consammate  the  contract,  and  is  not  liable  for  commis- 
sions. It  is  impossible  to  understand  npon  what  theory  the  jmy 
arrived  at  the  amount  ift  their  verdict.  Either  the  plaintiff  was  en- 
titled to  the  whole  amoont  claimed  or  to  nothing.  They  seem  to  have 
compromised  the  matter,  giving  him  about  two-thirds  (rf  the  amonnt 
of  his  clainL 

We  think  for  the  error  named  the  judgment  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

WILLIAMS,  PATTERSON,  and  (yBBIEN,  JJ.,  concur. 

INOBAHAM,  J.  I  concur  on  the  groimd  that  the  plaintiff  failed 
to  prove  his  cause  of  action  in  not  showing  that  he  procured  a  p»8oo 
ready  to  purchase  the  property  npon  the  terms  settled  by  tilie  ^• 
feodant  A  contract  was  signed,  but  the  conerideratimi  that  was  to 
be  paid  for  the  driendant's  farm  was  the  conveyance  of  a  piece  of. 
property,  wluch  was  not  in  some  imi>ortant  particulars  as  represent- 
ed to  the  defendant  Whether  or  not  the  plaintiff  was  responsible 
for  these  rquresentatlons,  the  defendant  was  induced  to  sign  the- 
contract  by  false  representations  as  to  the  value  and  the  rental  of 
the  property  which  he  was  to  receive,  and  consequently  no  valid  con^ 
tract  was  made  which  the  defendant  was  bound  to  observe,  and  the 
plaintiff  therefore  did  not  perform  the  services  that  he  was  bound  t<^ 
fertorm  to  entitle  him  to  compensati<m. 


(1»  App.  Div.  9*t.) 

FKOPUD  V.   GARRAHAN. 

(Snpreme  Oonrt,  AppeUate  DItIsIod,  First  Department.    July  2,  1807.) 

1.  PAI.SB  RaPBBSKMTATioiiB— Criminal  Prosbcutior— Evidence  op  Intbmt. 

On  the  trial  of  one  G.,  under  an  Indictment  for  obtaining  money  by  fraud- 
nlent  representations  as  to  tbe  resources  of  a  corporation  In  which  he  was- 
■ening  stock,  the  complainant  wajs  permitted  to  testtfy  that  he,  by  iBStnic 
tlon  at  flie  detaidant,  bad  made  similar  statementB,  as  to  the  rwooRxs  oC 
tke  coipOMtton,  toi  ottflr  penooa.    BOd,  that  this  evidence  was  prapedy. 

46N.Y.a-83 
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admitted,  as  tending  to  show  the  intoit  with  which  tbe  SetxaaAanVu  lepn- 
sentatlons  were  made. 
9.  ApPBAL — Rbooko — Presdmptioit  of  PRBJUDinS. 

It  cannot  be  held  that  any  substantial  right  of  a  defendant  In  a  criminal  case 
has  been  affected  by  the  exclusion  of  a  document  the  purport  of  which  has 
not  been  made  to  appear  in  the  record. 
3.  Same— Exclusion  of  Evidence— Harmless  Error. 

Where,  In  a  criminal  case,  erldeuce  has  been  given  of  a  conversation, 
through  an  interpreter,  between  two  persons  speaking,  respectively,  Italian 
and  English,  the  defendant  cannot  be  prejudiced  by  the  exclusion  of  the 
evidence  of  a  witness,  understanding  only  English,  offered  to  show  what 
the  Italian  party  to  sach  conversatlMi  learned  from  It 

Appeal  from  court  of  general  sessions,  New  York  cotuity. 

Peter  Garrahan  was  convicted  of  a  crime,  and  he  appeals.  Af- 
firmed. 

Argued  before  BUMSEY,  PATTERSON,  WILLIAMS,  INQBA- 
HAM,  and  PARKER,  JJ. 

George  O.  Aaston,  for  appellant 
John  D.  Lindsey,  for  the  People. 

WILLIAMS,  J.  The  indictment  charged  the  defendant  and  one 
Parodi  with  having  on  the  15th  of  December,  1894,  at  the  city  of 
New  York,  feloniously  obtained  from  one  Giallorenzo  |30,  by  means 
of  false  and  fraudulent  representations,  to  wit:  That  a  corporation 
called  the  Maryland  Progressive  Improvement  Company,  of  which  the 
defendant  was  president,  had  been  organized  under  the  laws  of 
Maryland;  that  the  corporation  owned  40  acres  of  land  on  the  shores 
of  Chesapeake  Bay  and  Patuxent  River,  county  W  St  Marys,  Md; 
that  the  capital  stock  of  said  corporation  had  been  paid  up  to  the 
amount  of  f  1,000,000;  that  the  corporation  was  solvent,  had  com- 
pleted plans  for  the  building  of  a  city  on  the  lands,  required  the 
services  of  a  large  number  of  laborers,  in  ord«*  to  begin  the  work  of 
building  the  city;  and  that  the  defendants  were  authorized  .by  the 
corporation  to  hire  such  laborers.  One  Alfenito  accompanied  the 
complainant  as  interpreter  when  he  went  to  talk  with  the  defend- 
ant, about  December  15,  1894,  in  Mott  street  New  York,  the  defend- 
ant speaking  English,  and  the  complainant  Italian.  The  complain- 
ant was  a  banker,  and  the  people  claimed  that  he  was  told  by  the 
defendant  substantially  what  was  charged  in  the  indictment  and 
also  that  every  one  who  bought  one  share  of  the  stock,  for  three 
dollars,  would  get  five  years'  work  guarantied  him,  and  that  the 
complainant  could  buy  as  many  shares  as  he  wanted,  and  defendant 
would  give  him  a  commission  on  the  sales.  Complainant  said  he 
wanted  to  send  some  of  his  friends  to  work  on  the  company's  lands, 
and  bought  10  shares  of  stock,  for  which  he  paid  defendant  f30. 
There  was  dispute  as  to  whethar  these  statements  were-  made,  but 
there  was  no  serious  claim  that  the  statements,  if  made,  were  true. 
All  the  questions  of  fact  in  the  case  were  submitted  to  and  deter- 
mined by  the  jury,  and  the  evidence  was  sufficient  to  support  such 
determination.  The  defendant  was  clearly  guilty  of  the  offense 
charged  against  him,  and  the  only  questions  calling  for  considera- 
tion here  are  those  arising  upon  exceptions  taken  by  the  defendant 
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daring  the  trial.  Oodie  Or.  Proc  §  542,  reqnires  nt  ta  give  Oilf  jflflg- 
ment  upon  appeal,  without  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  the  substantial  rights  of  the  parties; 
and  we  are  therefore  to  examine  this  record  with  a  view  to  deter- 
mine whether  any  substantial  rights  of  the  defendant  have  been 
affected,  so  as  to  call  for  a  reversal  of  the  judgmmt,  and  the  grant-  " 
ing  of  a  new  trial. 

One  question  raised  by  the  defendant  is  that  the  court  erred  in 
permitting  the  people  to  show  by  the  complainant  that,  pursuant  to 
instructions  by  defendant,  he  (the  complainant)  told  other  Italians 
that  the  corporation  was  very  solid,  was  incorporated,  and  owned  40,- 
000  acres  of  land  in  Maryland,  and  that  f  1,000,000  had  been  paid  upon 
it  After  the  purchase  by  complainant  from  defendant  of  the  10 
shares  of  stock,  and  the  payment  of  the  |30,  the  defendant  employed 
complainant,  as  agent,  to  sell  shares  to  other  Italians,  and,  pursuant : 
to  this  employment,  complainant  did  sell  300  shares  of  the  stock;  and ' 
it  was  to  the  Italians  to  whom  he  sold  these  shares  that  he  made 
these  statements  sworn  to.  The  court  admitted  the  evidence  as 
°  bearing  upon  the  question  of  fraudulent  intent,  the  transaction  ber 
ing  of  a  similar  nature  to  the  transaction  of  the  sale  by  defendant  to 
complainant  of  the  10  shares  charged  in  the  indictment.  It  seems 
to  us  this  evidence  was  properly  a£nitted,  under  the  rule  laid  down 
in  Mayer  v.  People,  80  N.  Y.  878,  that  "when  the  representations, 
their  falsity,  and  a  knowledge  of  the  accused  that  they  were  false, 
is  established  by  competent  testimony,  the  allegation  that  they  were. 
made  with  intent  to  defraud  may  be  supported  by  proof  of  dealings 
of  the  accused  with  parties  other  than  the  complainant,  which  tend 
to  show  a  fraudulent  scheme  to  obtain  proper^  by  devices  similar 
to  those  practiced  upon  him,  provided  the  dealings  are  sufficiently 
coimected  in  point  of  time  and  character  to  authorize  an  inference 
that  the  purchase  from  the  complainant  was  made  in  pursuance  of 
the  same  general  purpose."  This  rule  of  evidence  is  applied  in  civil 
actions,  where  the  like  issue  is  involved,  and  the  rules  of  evidence 
in  civil  and  criminal  cases  are  ordinarily  the  same.  Ckide  Cr.  Proc. 
§  392.  All  these  transactions  were  about  the  same  time,  and  the 
admission  of  this  evidence  was  therefore  proper. 

Another  question  raised  by  <iie  defendant  is  that  the  court  erred  in 
refusing  to  admit  in  evidence  a  prospectus  issued  by  the  defendants 
in  the  summer  of  1894,  with  reference  to  the  Maryland  corporation 
property.  The  prospectus  was  in  English,  and  the  complainant 
conld  not  read  English,  and  it  was  not  made  to  appear  that  he  ever 
knew  what  the  contents  of  the  prospectus  were.  The  defendant  gave 
evidence  tending  to  show  that  the  prospectus  was  delivered  to  the 
complainant  before  he  purchased  the  10  shares  of  stock,  and  that 
he  received  and  kept  the  same;  and  the  prospectus  was  offered  in 
evidence  for  the  purpose  of  showing  that  its  contents  showed  that 
the  otatonents  claimed  to  have  been  made  by  defendant  to  complain- 
ant were  not  true,  and  that  the  complainant  had  knowledge  of  such 
falsity  before  he  purchased  the  10  shares  of  stock,  and  paid  defend- 
ant, the:  |30.  The. defendant  volunteered  some  statements  as  to 
what  the  prospectus  contained,  and  then  the  court  read  some  state-' 
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ments  from  the  pKMq;>ectQ8,  and  qneBtioned  the  defendant  with  refer- 
ence thereto.  The  statements  in  the  prospectos,  as  far  as  they  were 
stated  or  read  by  the  court,  were  before  the  jnry,  and  are  in  the 
record.  The  other  statements  in  the  prospectus  were  not  before 
the  jnry,  and  are  not  in  the  record;  and  we  have  no  means  of  deter- 
mining whether  they  were  important  in  the  case,  or  whether,  if  they 
had  been  before  the  jury,  they  would  have  aided  the  drfendant  in 
his  defense.  The  defendant  failed  to  call  the  attention  of  the  court 
to  any  statements  in  the  prospectus,  aside  from  those  that  were 
made  before  the  jury,  and  which  he  claimed  were  material  to  the 
defense.  On  the  argument,  defendant's  counsel  referred  to  some 
statemoits  in  the  prospectus  which  he  claimed  were  important,  but 
the  record  does  not  disclose  that  the  prospectus  contained  any  such 
statements.  In  this  condition  of  the  record,  we  cannot  say  that 
any  substantial  oghts  of  the  defendant  were  affected  by  the  exclu- 
sion of  this  prospectus,  so  as  to  call  for  a  reversal  at  this  judgment. 

Another  question  raised  by  the  defendant  is  that  the  court  erred 
in  the  exclusion  of  the  evidence  of  the  witness  Yenne  as  to  the  con- 
versation between  the  CMnplainant  and  the  defendant,  wherein  Parodi 
acted  as  intCTpreter.  The  complainant  spoke  only  Italian;  the  de- 
fendant only  English;  the  interpreter  spoke  both  languages;  the 
witness  could  only  understand  English.  The  conversatioD  was  about 
the  middle  of  January,  1895.  The  defendant  desired  to  prove  that 
the  interpreter  then  introduced  the  defendant  and  the  complain- 
ant to  each  other,  so  that  the  inference  wonld  be  that  the  parties 
had  never  met  before.  The  defendant  claimed  they  had  never  met 
before,  while  the  complainant  claimed  they  had  met  before,  and  tiiat 
the  transaction  alleged  in  the  indictment  took  place  about  the  mid- 
dle of  December,  1894.  The  defendant  had  already  given  his  version 
of  the  conversation,  and  the  interpreter  gave  his  version  after  this 
witness  left  the  stand,  wherein  he  substantially  c(HToborated  the 
defendant  as  to  the  introduction  ot  the  parties.  The  complainant 
did  not  contradict  the  evidence  as  to  this  introduction.  Whether 
such  an  introduction  as  was  sworn  to,  in  view  of  the  subsequent  con- 
versation that  took  place,  tended  to  contradict  the  one  or  the  other 
of  the  parties,  the  defendant  or  the  complainant,  wa^s  a  question  for 
the  jury.  The  introduction  itself  seems  to  have  been  established  as 
a  fact,  and  not  to  have  been  seriously  controverted.  We  see  no  rea- 
Mn  why  the  witness  Tenne  should  have  been  permitted  to  testify  to 
the  English  when  she  could  not  testify  to  the  Italian  used  in  the 
conversation.  The  English  was  used  entirely  by  the  d^endant  and 
the  interpreter.  All  the  complainant's  talk  was  in  Italian,  and  he 
could  not  understand  the  English.  The  object  ci  the  proof  was  to 
contradict  the  complainant,  to  show  by  what  he  said  and  understood 
that  he  was  being  Introduced  to  the  defendant  as  though  a  stranger. 
This  witness*  evidence  could  not  aid  the  defendant  at  all  in  showing 
this  fact.  We  fail  to  see  how  the  exclusion  of  her  evidence  as  to 
the  English  portion  of  the  conversation  could  have  prejudiced  the  de- 
foidanf  s  case  in  any  way.  There  was  an  effort  later  to  impeach 
the  interpreter  as  a  witness  by  showing  by  the  witness  Yenne  what 
he  said,  but  this  was  not  permissible. 
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We  have  examined  the  other  questions  raised  in  the  course  of  the 
trial  with  rrference  to  the  rejection  and  admission  of  evidence,  but 
do  not  deem  it  necessary  to  refer  to  them  in  detail. 

It  is  also  contended  by  the  defendant  that  there  were  errors  com- 
mitted by  the  court  in  his  charge  to  the  jury,  and  in  response  to 
requests  made.  We  have  carefully  examined  the  charge  itself,  and 
the  responses  at  the  court  to  the  requests.  We  are  of  the  opinion 
that  the  charge  was  entirely  fair  and  impartial,  and  a  very  clear 
statement  of  the  principles  of  law  applicable  to  the  case,  and  that 
no  errors  were  cwnmitted  in  the  body  of  the  charge,  or  in  response 
to  the  requests,  which  affected  the  substantial  rights  of  the  defend- 
ant, so  as  to  call  for  a  reversal  of  the  judgment.  We  do  not  de«m 
it  necessary  to  consider  these  in  detail. 

Our  conclusion  is  that  the  judgment  should  be  affirmed. 

BUMSEY,  PATTERSON,  and  PARKER,  JJ.,  concur.  INGRA- 
HAM,  J.,  concurs  in  result. 


(J!>  App.  Div.  372.) 

PPEFFBR   v.   KLING  et  aL 

(Supreme  CJoort,  Appellate  Division,  First  Department    July  2,  1807.) 

Rbc'Kivbkk — Ikjunction. 

By  the  Jiidgment  In  an  action  to  set  aside  a  conreyance,  as  In  fraud  of 
the  creditors  of  one  W.,  a  receiver  of  the  projierty  in  question  was  appointed, 
with  Instructions,  to  collect  the  rents  of  the  premises,  pay  over  the  net  In- 
come to  the  plahitltr,  and  to  sell  the  premises.  Subsequently,  one  P.,  claim- 
ing under  an  execution  sale  of  the  premises  upon  a  judgment  against  W., 
brought  an  action  of  ejectment  against  the  receiver  and  a  party  to  whom 
he  had  agreed  to  sell  the  premises,  and,  In  such  action,  applied  for  a  tem- 
porary Injunction  to  restrain  the  receiver  from  paying  out  the  rents,  as 
directed  by  the  Judgment  appointing  him.  BeU,  that  such  Injunction  shoald 
not  be  granted. 

Appeal  from  special  term. 

Action  by  Norberth  PfefEer  against  Philip  Kling  and  others.  From 
an  order  denying  a  motion  for  a  receiver  pendente  lite,  plaintifF 
appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  O'BRIEN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Clarence  L.  Barber,  for  appellant. 
Abram  Kling,  for  respondenta 

PATTEaiSON,  J.  This  is  an  appeal  from  an  order, of  the  special 
term  denying  a  motion  made  by  the  plaintiff  to  restrain  Thomas  B. 
Husted,  a  receiver  of  certain  real  estate  in  the  city  of  New  York, 
from  paying  out  rents  collected  by  him  from  said  premises,  and  also 
denying  an  application  for  the  appointmerit  of  another  receiver  of  the 
rents  of  such  premises.  The  motion  is  made  in  an  action  of  eject- 
ment, the  plaintiff  claiming  to  be  entitled  to  the  ownership  and  pos- 
session of  the  premises.  The  receiver,  Husted,  is  a  defendant  in  the 
action,  and  he  was  appointed  by  this  court  by  a  judgment  entered 
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in  February,  1897;  in  an  action  brought  to  aet  aside  a  certain  convey- 
ance of  the  same  premises,  as  being  in  fraud  of  the  creditors  of  one 
Rebecca  Weisel,  who  was  the  owner  thereof  prior  to  the  5th  of  Octo- 
ber, 1895,  on  which  day  she  ctmveyed  them  to  JosejA  Weisel,  her 
stepson,  who  was  also  a  defendant  in  the  action  in  which  the  receiver 
was  appointed.  Mr.  Husted  was  directed  by  the  decree  to  take  pos- 
session of  the  premises,  collect  the  rents  thereof,  apply  the  same  to 
the  "care  and  managem^it"  of  the  premises,  and  then  to  pay  to  the 
plaintiff  in  that  action  a  certain  som  of  money,  and  that  he  hold  the 
balance  subject  to  the  further  order  of  the  court.  He  was  also  direct- 
ed by  the  judgment  to  sell  the  premises,  and  to  make  proper  conrey- 
»nce  of  the  same,  to  vest  title  in  a  purchaser.  The  receiver's  title  is 
as  of  the  23d  day  of  February,  1897,  on  which  day  the  decree  was 
entered.  It  appears  in  the  moving  papers  that  the  receiver  has  been 
in  possession,  and^ias  collected  rents  from  the  date  of  his  appoint- 
nieirt.  :He  has  also,  pursuant  to  the  terms  of  the  decree,  sold  the 
premises  to  the  defendant  Kling,  but  the  actual  transfer  of  the  prc^ 
erty  by  deed  has  not  yet  been  made.  The  plaintiff  claims  title  and 
the  right  to  possession  under  a  sale  on  execution  against  the  property 
of  Bebecca  Weisel.  That  execution  was  issued  on  a  judgment  recov- 
ered by  the  people  of  the  state  of  New  York,  on  March  6,  1894.  In 
November,  1894,  the  premises  were  sold  by  the  sheriff  to  one  C^iarles 
Smith.  On  December  8,  1894,  the  certificate  of  sale  given  by  the 
sheriff  was  recorded  in  the  office  of  the  county  clerk  of  the  city  ajid 
county  of  New  York.  That  certificate  was  transferred  by  Smith  to 
Chaim  Weisel,  the  husband  of  Rebecca  Weisel.  In  March,  1897,  after 
the  decree  was  entered  by  which  Husted  was  i^pointed  receiver, 
Chaim  Weisel  transferred  the  certificate  of  sale  to  the  plaintiff;  and 
on  the  8th  of  March,  1897,  the  plaintiff  obtained  a  deed  from  the 
sheriff,  under  which  he  now  claims,  and  under  which  be  brings  this 
.action  of  ejectment  against  Kling,  the  purchaser,  from  Hust^  and 
against  Husted,  the  receiver.  It  is  apparent,  therefore,  that  this  ac- 
tion is  simply  one  in  ejectment,  the  question  involved  being  whether 
Pfeffer,  the  plaintiff,  under  the  sheriff's  deed,  is  entitled  to  the  pos- 
session' of  the  premises  in  question,  as  against  the  receiver  and  the 
receiver's  vendee;  and  the  court  is  now  asked  by  this  moti<Hi  to 
determine,  upon  affidavits,  that  question  of  title  so  far  as  it  affects 
the  ownership  of  rents  which  have  been  collected  by  the  receiver 
under  the  authwity  of  his  decree,  and  also  to  enjoin  the  performance 
of  his  duty  to  pay  out  money  in  accordance  with  the  requirements 
of  that  decree. 

No  such  interference  by  the  court  can  be  made  upon  this  motion. 
The  paintiff's^  rights  must  be  adjudicated  in  the  regular  way.  If  he 
is  entitled  to 'the  possession  oi  the  property,  he  may  also  be  entitled 
to  recover  the  mesne  prc^ts  while  he  has  been  deprived  of  possession, 
from  the  date  at  which  he  waa  entitled  to  take  possession;  and  if 
the  receiver  had  no  lawful  authority  to  collect  the  rents,  as  against 
him,  he  will  have  his  proper  remedy  in  this  action,  but  he  must  wait 
until  his  title  is  established  in  the  action  brought  for  that  porpose. 
There  is  no  more  reason  why  an  injunction  should  issue  to  restrain  the 
•receiver  from  disposing  of  the  rents  than  there  would  be  to  issue  one 
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against  an  individtial  in  possession  who  was  collecting  the  rents  on 
his  own  account.  The  whole  subject  is  one  which  can  only  be  dis- 
posed of  on  a  fall  trial,  in  which  the  plaintifF  must  recover  np<Mi  the 
strength  of  his  own  title,  and  in  which  he  mast  show  his  clear  right 
to  the  property,  and  to  the  rents,  issaes,  and  jwoflts  thereof,  frMU 
the  day  on  which  his  alleged  right  accrued.  It  is  perfectly  dear  that 
the  defendants  contest  his  title.  Injunctions  are  not  issued  in  actions 
of  ejectment;  not  even  to  restrain  waste,  when  the  right  is  doubtful, 
w  where  the  defendant  is  in  possession,  claiming  adversely.  A  court 
of  equity  would  not  entertain  jurisdiction  to  enjoin  under  such  cir- 
comstances.  Storm  v.  Mann,  4  Johns.  Ch.  22.  The  whole  purpose 
of  this  application  was,  evidently,  either  to  hare  some  question  of  fact 
affecting  the  title  prejudged  on  this  motion,  or  to  do  away  with  the 
effect  of  a  decree  requiring  the  receiver  to  do  certain  things  for  the 
benefit  of  a  stranger  to  this  action.  Hie  latter  object  cannot  be 
accomplished  without  the  presence  of  that  person  in  the  case. 

In  every  aspect  in  which  this  motion  may  be  regarded,  the  order 
of  the  court  below  was  right,  and  should  be  affirmed.     All  concur. 


BBCICER  V.  THIRD  AVB.  R.  CO. 

(Supreme  CJourt,  Appellate  Division,  First  Department    July  2,  1897.) 

ArPBAL— Srttt.embnt  or  Cask. 

It  Is  error  for  the  comrt,  upon  the  settlement  of  a  case  on  appeal,  to  strike 
oat,  of  Its  own  motion,  passages  Which  set  forth  proceedings  occurring  on 
the  trial,  In  the  course  of  which  a  party,  for  the  purpose  of  keeping  hlm- 
sdC  right  on  the  recraxl,  moves  for  leave  to  withdraw  a  juror,  on  the 
ground  that  the  Jury  have  been  prejudiced  by  testimony  admitted  hy  the 
court,  and  afterwards  stricken  out 

Appeal  from  trial  term. 

Action  by  Charles  Becker  against  the  Third  Avenae  Bailroad  Com- 
pany. Judgment  for  plaintiff.  From  an  order  denying  a  motion  to 
resettle  case,  defendant  appeals.    Modified. 

Upon  the  trial  ot  an  action  for  personal  Injuries,  the  court  admitted,  against 
tlie  objection  of  defendant's  counsd,  evidence  of  despondency  and  attempts  to 
commit  suicide  by  the  plaintiff,  on  the  assurance  of  the  plaintiff's  counsel  that 
it  would  be  connected  with  the  Injury  on  which  the  action  was  based.  Imme- 
dlatdy  after  the  lirfroductlon  of  the  evidence,  the  plaintiff's  counsel  moved  to 
strike  it  out,  saying  that  the  facts  were  too  meager  to  predicate  anything  on, 
and  his  motion  was  granted.  At  a  later  period  of  the  trial,  tbe  following  pro- 
ceedings took  place:  "PlalntlfTs  Counsel:  Before  recalling  the  doctor,  I  don't 
think  It  is  quite  clear.  There  Isn't  any  direct  evidence  ot  where  the  m.'m 
struck  wlien  he  fell  off  the  truck.  If  your  honor  will  permit  me,  I  would  like 
to  recall  one  witness,  and  question  him  on  that  subject  The'Ck>nrt:  There  Is 
no  necessity  for  calling  him  back,  unless  yon  have  another  case  to  make. 
Plaintiff's  Counsel:  In  asking  these  doctors  questions,  It  Is  necessary  that  yon 
tfiould  show  where  the  hi  jury  to  the  man  was.  The  Court:  You  mean  how  he 
fell?  Plaintiff's  Counsel:  Yes,  sir.  It  appears  that  be  fell,  and  that  he  was 
on  the  truck;  and  It  was  found  upon  bim.  I  don't  think  there  is  any  place  In 
the  record  where  It  specifically  says  where  the  man  struck  as  he  reached  the 
pavement,— on  what  part  of  his  body  he  reached  the  pavement.  The  Court: 
In  my  Judgment,  the  circumstantial  inferences  so  point  to  his  striking  on  iils 
bedd  that  this  may  be  as  well  given  In  evidence.    Defendant's  Counsel:    I  haw 
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no  obJecUon  to  anything  of  that  kind.  I  wish  to  say  to  your  honor  this:  That 
In  order  that  It  would  not  be  deemed  an  afterthought,  that  I  deem  it  my  duty 
to  my  client.  In  view  of  the  evidence  of  despondeaicy  and  suicide,  to  the  with- 
drawal of  which  testimony  I  took  an  exception,  as  the  mischief  had  been  done; 
I  ought  to  ask  for  the  withdrawal  of  a  jurw  on  that  gioond,  bo  as  to  keep 
myself  clearly  right  on  the  record;  and  I  do  ask  the  court  for  that  leave,  on 
the  ground  that  there  has  got  to  be,  practically,  a  mistrial  of  this  case.  The 
Court:  If  Mr.  Smyth  consents  to  that,  It  will  be  done.  If  he  don't.  It  will  be 
Mr.  Smyth's  fault,  for  he  brought  out  the  testimony,  and  let  It  go.  PlalntUTa 
Oonnael:  I  think  the  withdrawal  of  a  jnror  Is  a  matter  that  should  be  ad- 
dressed to  your  honor's  discretion,  and  If  your  honor  wishes  to  hear  me  as  to 
whether  there  Is  enough  In  this  case  for  the  withdrawal  of  a  Juror.  The  Court: 
No;  I  did  not  make  myself  clear.  You  can  keep  things  just  as  they  are,  with 
the  chances  for  it  being  afterwards  held  that  I  should  not  have  allowed  that 
^evidence  betate  the  fturther  evidence  with  which  yon  eald  you  wonld  connect 
it  was  given.  If  you  don't  want  to—  Plaintiff's  Counsel:  I  do  not  I  bad 
a  suggestion  to  make  on  another  point,— on  the  same  point.  I  want  to  And 
what  your  honor  would  do,  and  that  might  have  some  bearing  on  whether  1 
would  consent,  and  that  is  whether  you  will  not  charge  the  Jury  that  they  are 
to  entirely  disregard  an}rthing  In  that  connection.  The  Court:  I  don't  know 
whether  I  will  or  not     I  will  see  to  that  wh«i  I  come  to  charge  the  Jnry." 

A  vodict  having  "been  rendered  for  the  plaintiff,  the  defoidant 
appealed,  and,  in  ito  proposed  case,  inserted  the  proceedings  above  set 
forth,  which  appeared  on  pages  62  and  63  of  the  proposed  case.  The 
court,  on  settlement  of  the  case,  strnck  out  this  passage  of  its  own 
motion,  without  an  amendment  relating  thereto;  and,  a  motion  for 
resettlement  of  the  case  in  this  and  other  respects  having  been  denied, 
the  defendant  appealed. 

Argued  before  VAN  BRimT,  P.  J.,  and  KUMSEY,  PATTEBSON, 
O'BRIEN,  and  PAKKER,  JJ. 

J.  V.  Bouvier,  Jr.,  for  appellant. 
H.  G.  Smyth,  for  respondent. 

PER  CTJRIAM.  We  think  it  was  error  to  strike  out  the  matters 
on  pages  62  and  63  of  the  proposed  case  on  appeaL  With  that  excep- 
tion, the  case  as  settled  was  right  The  order  shoald  therefore  be 
modified  in  the  particulars  above  indicated,  and,  as  modified,  af- 
firmed, without  costs. 


(19  App.  Dlv.  451.) 

PATRICK  v.  WILLIAMSON. 

(Supreme  Court,  Appelate  Division,  Third  Department    July  6,  1897.) 

1.  Jdbtices  of  the  Peace— Residence  of  Parties. 

A  motion  to  dismiss  an  action  in  a  Justice's  court,  on  the  ground  that  It 
Is  not  brought  hi  the  proper  town,  must  be  sui^orted  by  proof  of  the  factd 
as  to  the  residence  of  the  parties,  and  the  fact  that  the  defendant  was 
served  In  a  particular  town  Is  not  proof  that  he  resides  there. 

S.  Same— Speciai.  Appbarakce. 

Upon  a  special  appearance,  for  the  purpose  of  testing  the  Jurisdiction  of 
the  court  over  the  person  of  the  defenctant  the  motion  should  distinctly  and 
definitely  point  out  the  defect  upon  which  it  relies,  and  all  other  obJecUous 
are  waived  by  a  subsequent  general  appearance. 

Appeal  from  Tompkins  county  court. 

Action  by  Mary  L.  Patrick  against  Minor  T.  Williamson.    Prom 
a  judgment  of  the  county  court  reversing  a  judgment  of  a  justice, 
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rendered  in  favor  of  plaintiff,  and  against  defendant,  plaintiff  ap- 
peals.   Beversed. 

Argued  before  PARKER,  P.  J,  and  LANDON,  HERRIOK,  MER- 
Wm,  and  PUTNAM,  JJ. 

Tompkins  &  Cobb,  for  appellant. 
William  Austin,  for  respondent 

PARKER,  P.  J.  The  constable's  return  on  the  summons  in  this 
action  shows  that  it  was  served  upon  defendant  in  the  town  of  Ulys- 
ses. It  was  issued  by  a  justice  of  the  peace  of  the  city  of  Ithaca. 
The  town  of  Ithaca  lies  between  the  dty  and  the  town  of  Ulysses. 
Upon  the  return  day,  d^endant  appeared  by  attorney  specially,  and 
moved  that  the  action  be  dismissed,  on  the  ground  that  the  justice 
had  no  jurisdiction,  because  it  was  not  brought  in  the  town  or  dty 
where  defendant  resided  or  in  an  adjoining  town,  and  also  on  the 
ground  that  the  action  was  against  an  administrator.  As  to  the 
last  ground  upon  which  such  motion  was  made,  it  is  sufficient  to 
say  that  the  action  is  against  defendant  personally,  and  not  as  ad- 
ministrator. 

As  to  the  first  ground  of  the  motion,  it  is  to  be  noticed  that,  at 
the  time  it  was  made,  there  was  nothing  before  the  court  showing 
where  either  the  defendant  or  the  plaintiff  resided.  The  summons 
was  served  upon  defendant  in  the  town  of  Ulysses,  but,  for  all  that, 
be  may  have  been  a  resident  of  the  city  of  Ithaca.  So,  also,  for 
aught  that  appeared,  the  plaintiff  may  have  been  a  resident  of  the 
city  of  Ithaca,  and,  if  that  were  so,  the  action  might  have  been  well 
brought  in  that  city,  even  though  defendant  resided  in  Ulysses.  It 
was  incumbent  upon  the  defendant  to  prove  to  the  court  the  facts 
npon  which  he  based  his  motion.  That  he  had  utterly  failed  to  do 
at  the  time  the  motion  was  decided.  Moreover,  as  subsequently  ap- 
peared in  the  case,  the  objection  taken  was  not  a  good  one.  The 
plaintiff  was  a  nonresident  of  the  county.  Subdivision  2  of  section 
2869  of  the  Code  then  provided  that  in  such  case  the  action  might 
be  brought  before  a  justice  of  the  town  or  dty  in  which  the  plain- 
tiff or  his  attorney  is  at  the  time  of  its  conimencement.  Such  pro- 
vision gave*the  plaintiff  the  right  to  select  thie  town  or  city  in  which 
to  bring  the  action  (Bird  v.  Crane,  26  Hun,  531) ;  and  hence  she  was 
not  obliged  to  bring  this  action  in.  the  town  in  which  defendant  re- 
sided, or  in  an  adjoining  town.  It  is  plain,  therefore,  that  the  de- 
fendant's objections  to  the  jurisdiction  of  the  justice  were  not  well 
tak«i,  and  that  his  motion  was  properly  denied. 

It  is  now  claimed,  however,  that  the  justice,  bdng  one  created  by 
the  charter  of  the  city  of  Ithaca,  could  not  have  a  jurisdiction  ex- 
tending beyond  its  limits;  that  he  had  no  authority  to  issue  his 
process  into  the  town  of  Ulysses;  and  that  hence,  by  a  service  of 
the  summons  upon  him  in  that  town,  the  justice  acquired  no  ju- 
risdiction of  the  person  of  defendant.  That  is,  doubtless,  correct 
(Baird  v.  Heifer,  12  App.  Div.  23,  42  N.  Y,  Supp.  484);  but,  when 
the  defendant  appeared  specially  to  raise  the  question  of  jurisdic- 
tion, he  took  no  such  objection.  He  did  not  suggest  that  he  had 
been  improperly  served  with  process  out  of  the  limits  of  the  justice's 
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jarisdiction,  bnt  his  objection  was  based  entirely  upon  the  ground 
that  the  action  could  not  be  prosecuted  out  of  the  town  where  he 
lived,  and  that  the  justice  could  not  entertain  an  action  against  an 
administrator.  Those  objections  having  been  overruled,  defendant 
appeared  generally  in  the  case,  and  answered.  By  so  doing,  he  sub- 
mitted himself  to  the  jurisdiction  of  the  court  so  far  as  the  mode  of 
bringing  him  into  court  was  concerned,  and  from  that  time  forward 
the  justice  had  jurisdiction  of  his  person,  through  his  own  voluntary 
appearance  and  consent.  True,  he  has  never  waived  his  objection 
that  the  action  could  not  be  brought  in  the  city  of  Ithaca  (Dewey 
V.  Greene,  4  Denio,  93;  Jones  v.  Jones,  108  N.  Y.  425,  15  N.  E.  707); 
but  he  has  waived  the  objection  that  summons  could  not  lawfully  be 
served  upon  him  outside  of  that  city.  He  has  appeared  generally 
without  taking  that  objection.  Hence  he  cannot  now  invoke  that 
as  a  ground  for  reversing  the  judgment  of  the  justice.  Upon  a  spe- 
cial appearance  for  the  purpose  of  testing  the  jurisdiction  of  the 
court,  the  motion  should  distinctly  and  definitely  point  out  the  de- 
fect upon  which  it  relies.    12  Am.  &  Eng.  Enc.  Law,  p.  440. 

I  do  not  find  in  the  record  any  rulings  upon  the  trial  that  warrant 
a  reversal  of  the  justice's  judgment.  No  point  was  there  raised 
that  the  plaintiffs  testimony,  or  any  of  it,  was  in  violation  of  sec- 
tion 829  of  the  Code.  Upon  the  question  whether  the  evidence  at- 
tablished  plaintiff's  ownership  of  the  property,  there  was  sufiScient 
to  present  a  question  for  the  justice  to  decide,  and  I  do  not  think  it 
should  be  reversed,  as  being  against  the  weight  of  evidence.  Lud- 
lum  V.  Couch,  10  App.  Div.  603,  42  N.  Y.  Supp.  370. 

These  considerations  lead  to  the  conclusion  that  the  judgment  of 
the  county  court  should  be  reversed,  and  that  of  the  justice  affirmed, 
with  costs  to  the  appellant  in  the  county  court  and  of  this  appeal. 
All  concur. 


(19  App.  Div.  352.) 

In  re  GOULD'S  BSTATB. 

(Snpreme  Oonrt,  Appellate  Division,  First  Department    July  2,  1887.) 

1.    WlTNEBSBB— COMPBTENCT — TRANBACTIONS  WITH   DrCGDENT. 

Upon  a  proceeding  before  an  appraiser  to  ascertain  the  yalae  of  the  pro^ 
erty  of  an  estate  for  the  purpose  of  taxation  under  the  act  in  relation  t* 
taxable  transfers,  a  legatee  is  not  Incompetent  to  testify  to  personal  trans- 
actions between  himself  and  the  decedent,  tending  to  show  that  the  legacy 
to  him  was  given  in  discharge  of  a  debt,  and  was  not  taxable. 

a  ScccBsstoN  Tax— Property  Subject— Lkqact  to  Creditor. 

One  G.,  a  man  of  very  great  wealth,  and  interested  in  many  enterprises, 
requested  his  son,  when  alx>ut  17  years  old,  to  devote  himself  entirely  ta 
the  father's  business.  Thenceforward  the  son  did  so  devote  himself  to  Q.'s 
business,  assuming  gradually,  as  G.'s  health  failed,  entire  charge  th&teot, 
handling  very  large  sums  of  money,  managing  very  important  afTairs,  and 
conducting  the  same  with  great  success  and  profit.  From  time  to  time  G. 
made  gifts  and  allowances  to  his  son,  and  a  short  time  before  his  death, 
on  the  occasion  of  giving  his  son  a  large  sum  for  the  purchase  of  a  house, 
G.  asked  him  wliat  he  thought  be  should  have  for  his  services,  and  pro- 
posed $500,000  per  year,  to  which  the  son  assented.  Immediately  thereafter 
O.  made  and  signed  a  memorandum,  stating  his  indebtedness  to  his  son  ft>r 
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hlB  post  services  at  $5,000,000.  This  memoranduin  O.  gave  to  his  conns^ 
and  directed  the  preparation  of  a  codicil  to  his  will,  giving  his  son  a  lega<7 
of  $5,000,000,  which  codicil  he  executed  shortly  after.  Held,  that  the  legacy 
so  given  was  a  payment  of  a  debt,  and  not  a  gratuity,  and  was  not  taxable 
under  the  act  relating  to  taxable  transfers  of  property  (Laws  1892,  c.  399}. 
Ingraham,  J.,  dissenting. 

8.  Same— VaiiUK  ok  Estate — Expbnbbs  op  Admikistration. 

In  fixing  the  amount  of  expenses  of  administration  to  be  deducted  from 
an  estate  In  order  to  determine  Its  value  for  the  purposes  of  the  transfer 
tax  It  is  proper  to  add  to  the  amount  already  expended  when  the  determlntr 
tlon  is  made  the  amount  estimated  to  be  expended  thereafter. 

4.  Same— CoMPENSATroN  ok  Executors — Dktkbmination. 

.  When  a  wiU  malces  provision  for  payment  of  c^taln  sums  annually  to  the 
executors  In  lieu  of  commissions,  and  such  provision  Is  accepted  by  them, 
only  the  present  value  thereof  at  the  time  of  fixing  the  tax  can  be  deducted 
from  the  estate  In  determining  the  amount  thereof  for  the  purpose  of  the 
transfer  tax. 

a.  Sahb— Value  of  Securities— EvrDSNOB. 

In  estimating,  for  the  purpose  of  the  transfw  tax,  the  value  of  securities 
listed  on  the  Stock  Exchange,  it  is  proper  to  talce  the  figures  of  any  actui^ 
sales  there,  though  they  may  not  have  been  of  blocks  of  such  securities  as. 
large  as  those  belonging  to  the  estate.     Ingraham,  J.,  dissenting. 

Appeal  from  gnm^iate'fl  court,  New  York  county. 

In  the  matter  of  the  apprairal  for  taxation  <^  the  estate  of  Jay 
Croold,  deceased,  under  the  act  in  relation  to  taxable  transfers  of  prop- 
erty, the  surrogate  made  an  order  fixing  the  value  of  the  property  of 
the  estate  and  the  amount  of  the  transfer  tax  tha?e<m,  and  from  his 
order  affirming  that  order  the  comptroller  and  the 'executors  appeaL 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  WILUAMB, 
PATTERSON,  and  INGRAHAM,  JJ. 

John  R.  Doe  Pa^sos,  for  comptroller. 
John  F.  Dillon,  for  executors. 

WILLIAMS,  J.  Both  parties  appealed  from  the  order.  The  comp- 
troller raised  the  question  that  the  legacy  of  George  J.  Gould  and  thte 
expenses  of  administration  should  not  have  been  deducted  in  arriving 
•at  the  value  of  the  property  for  the  purposes  of  taxation.  The  exec- 
atora  raised  the  question  that  there  was  an  overvaluati<m  of  the  prop- 
erty, and  that  the  amount  allowed  for  the  commissions  of  executors 
was  too  small  The  deduction  (ft  the  amount  of  the  legacy  to  George 
J.  CKmld  was  made  on  the  ground  that  such  legai^  was  given  in  pay- 
ment of  an  indebtedness  owing  by  the  estate,  and  was  not,  therefore, 
taxable  under  the  statute.  "T^re  can  be  no  doubt,"  as  said  Andrews, 
C.  J.,  in  Re  Westum's  Estate,  152  N.  Y.  100,  46  N.  E.  315,  "that  in 
ascertaining  the  value  of  the  estate  of  the  deceased,  and  the  value  at 
the  taxable  interests,  debts  owing  by  htm  are  to  be  deducted.  They 
are  charges  which  qualify  the  estate,  and  are  first  to  be  paid  before 
there  can  be  any  distribution  of  the  personal  estate  to  l^atees  or  next 
of  kin.  The  real  estate  is  liable  also  to  be  sold  for  the  payment  of 
debts,  when  the  personal  estate  is  insufficient  for  that  purpose.  The 
tax  imposed  by  the  act  is  upon  the  'transfer*  of  property  by  will  or  l^ 
the  intestate  laws  of  the  state  (Act  1892,  §  1).     Whether  the  trajis- 
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fer  is  by  will  or  by  operation  of  law,  the  real  interest  passing  is 
what  remains  after  payment  of  debts  or  other  charges.  It  is  plainly 
inferable  from  the  sixth  section  of  the  act  that  the  debts  of  the  dece- 
dent are  to  be  deducted  in  arriving  at  the  valuation  of  the  property 
and  in  fixing  the  tax.  That  section  authorizes  a  proportionate  amount 
of  a  tax  to  he  refunded  in  case  debts  against  the  estate-shall  be  proven 
after  the  tax  shall  have  been  paid.  •  ♦  *  The  principle  that  in 
administering  the  statute,  debts,  commissions,  and  expenses  ot  admin- 
istration should  be  deducted  in  ascertaining  taxable  values,  accords 
with  the  gen«nl  jMBctice,  and  is  permitted  by  a  just  construction  of 
the  law."  This  proposition  does  not  seem  to  be  disputed  by  the  cranp- 
troUer,  but  he  insists  that  the  legacy  in  question  was  not  given  in  pay- 
ment of  any  legal  debt,  but  was  a  gift  or  gratuity  from  decedent,  and 
liable  as  such  to  taxation.  The  question  raised,  therefore,  is  (me  of 
fact,  and  we  are  to  inquire  whether  the  appraiser  properly  determined 
that  this  legacy  was  given  in  payment  of  a  debt  owing  by  decedent  at 
the  time  of  his  death.  A  part  of  the  evidence  given  on  tliis  subject 
before  the  appraiser  was  that  of  tlie  alleged  creditor  Oeorge  J.  Gould 
as  to  personal  interviews  between  himself  and  the  decedent,  his  al- 
leged debtor,  end  it  is  claimed  this  evidence  was  improperly  received 
under  the  comptroller's  objecticm,  based  upon  section  829.  Code  Civ. 
Proc  We  do  not  think  this  objection  was  well  taken.  This  was  not 
a  proceeding  by  the  witness  against  the  estate,  wherein  he  sought  to 
establiefa  his  claim  against  the  estate.  It  was  a  proceeding  to  ascer- 
tain the  value  of  property  of  the  estate  for  the  purpose  of  taxation 
«nder  the  statute.  The  witness  was,  of  course,  interested  in  the  event 
fif  this  proceeding.  He  was  not  only  a  residuary  legatee,  and  inter- 
ested as  such  in  the  amount  of  the  tax  to  be  levied  upon  such  residu- 
ary estate,  but  he  was  the  legatee  to  whom  this  particular  legacy  was 
given,  and,  if  the  legacy  was  taxable,  the  tax  would  have  to  be  paid 
by  him,  or  from  the  legacy  itsdf.  We  fail  to  see,  however,  how  it  can 
be  said  that  the  witness  was  examined  against  the  executoca  of  the 
decedent,  or  any  person  deriving  title  or  interest  from,  through,  or 
■nder  the  decedent,  by  assignment  or  otherwise.  He  was  not  a:- 
amined  as  a  witness  against  the  executors,  but  in  their  favor.  They 
daimed  the  legacy  was  a  debt,  and  not  a  gift  or  a  gratuity.  He  'Was 
mot  examined  as  a  witness  against  any  one  deriving  title  or  interest 
from,  through,  or  under  the  decedent,  because  the  tax  was  not  upon 
the  deceased's  interest  in  the  property,  nor  was  it  to  be  paid  from  such 
interest.  It  was  a  tax  upon  the  interests  of  the  legatees  under  the 
will,  and  was  payable  out  of  their  respective  interests  as  such  legatees. 
Wie  estate,  as  an  estate,  had  no  interest  whatever  in  the  amount  of  the 
tax.  The  legatees  alone  were  the  interested  parties.  In  re  Hoffman's 
Estate,  143  N.  Y.  327,  38  N.  E.  311.  We  think  the  witness  was  not 
incompetent  under  section  829,  Code  Civ.  Proc. 

Upon  all  the  evidence  beftpre  the  appraiser  bearing  upon  this  qa?fl- 
tion,  it  seems  to  us  the  finding  was  properly  made  that  this  legacy 
was  given  in  payment  of  a  debt,  and  not  as  a  g^ift  or  gratuity. 
George  J.  Gould  was  bom  in  1864,  and  was  about  17  years  ot  age 
«t  the  time  of  the  talk  between  him  and  his  father  at  Saratoga  in 
1880  or  1881.     The  father  then  stated  that  he  desired  his  son  to 
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devote  himself  entirely  to  his  (the  father's)  basineBS,  to  hdp  him  im 
his  basiness  wherever  he  could,  to  agree  not  to  speculate,  or  make 
any  loaos,  Gc  do  any  other  business  on  his  own  account ;  and  George 
J.  agreed  to  do  as  his  father  wished.  From  that  time  on  until  the 
father's  death  the  son  complied  with  this  arrangement  He  fol- 
lowed bis  father's  directions  daring  his  minority,  became  familiar 
with  the  basiness,  and  did  whatever  his  father  directed.  He  came 
of  age  in  1885,  and  from  that  time  on  the  work,  care,  burden,  and 
responsibility  of  the  father's  business  and  interests  were  thrown  more 
or  less  upon  the  son,  as  the  father's  health  declined  from  year  t* 
year.  The  son  had  practically  the  sole  charge  and  management  of 
the  whole  basiness,  and  conducted  it  without  the  advice  of  the  fa- 
ther. He  alone  had  access  to  the  safe-deposit  vaults  which  co^ 
tained  the  millions  of  dollars  of  property  owned  by  the  father.  He 
acted  under  a  power  of  att<»ney  from  the  father  almost  unlimited 
in  its  effect,  was  practically  Gould  himself,  stood  for  him,  and  coun- 
sel were  referred  by  the  father  to  the  son  fo;-  instructions.  During; 
these  years  he  had  sole  care  and  disposition  of  hundreds  of  millions 
of  dollars  of  cash  of  the  father,  having  as  much  as  130,000,000  at 
times,  snbject  to  his  sole  check,  and  the  income  from  the  estate  so 
managed  was  from  three  to  four  millions  of  dollars  annually.  The 
estate  at  the  death  of  the  father  amoonted  to  about  |78,000,000,  and 
had  been  increased  largely  under  the  son's  management,  and  the 
trust  and  confidence  reposed  by  the  father  in  the  son  had  been  amply 
justified  by  the  results  obtained.  The  estate  was  peculiar  in  its 
nature,  and  the  large  extent  to  which  it  was  invested  in  difFereat 
-ways  and  different  properties  required  great  skill  and  capacity  in.  the 
management,  to  secure  fftvorable  resnlts.  The  capacity  and  busi- 
liess  ability  which  safely  and  successfully  managed  such  an  estate, 
and  the  confidence  which  the  father  implicitly  reposed  in  such  man- 
agement, were  deserving  of  a  large  reward.  From  the  time  George 
J.  came  of  age  until  the  death  of  his  father  the  son  received  from 
the  father  gifts  of  securities  from  year  to  year,  amounting  in  all  t» 
f284,657.60,  and  the  son  was  made  an  ofScer  in  various  corporations, 
and  received  salaries  as  such  officer.  He  lived  more  or  leas  of  the 
time  with  his  father,  and  had  allowances  from  his  father  for  ex." 
penses  to  s<Hne  extent.  There  were  talks  between  the  father  anil 
son  all  along  about  the  services  rendered  by  the  son  in  the  business, 
but  none  of  them  were  given  in  evidence,  aside  from  the  Saratoga 
iaterTiew,  until  the  one  occurring  at  the  time  of  the  purchase  of  the 
house  and  stable  for  the  son,  in  October,  1892.  The  father  then  gave 
the  son  a  check  for  $875,0<)0,  to  pay  for  the  house  and  stable  and 
fomishing  of  the  same,  and  said  that  he  thought  the  son  had  workeA 
veiy  faithfully  for  him,  and  asked  what  he  thought  he  should  re- 
ceive by  way  of  compensation  therefor,  and  if  {500,000  per  year 
would  be  satisfactory.  The  son  said  it  would  be.  A  little  later, 
and  on  November  18,  1892,  the  father  prepared  in  his  own  handwrit- 
ing and  signed  a  paper  wherein  he  recited  that  his  son  had  de- 
Teloped  a  remarkable  business  ability,  had  for  twelve  years  devoted 
himself  entirely  to  his  father's  business,  and  during  the  past  five 
years  had  taken  entire  charge  of  all  the  fathn's  diflereit  interests; 
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and  in  this  paper  he  fixed  the  value  of  his  son's  aerrices  at  f  5,000,000, 
payable  in  Tarious  items  of  cash  and  aecnrities,  therein  specified  (the 
items  of  cash  to  be  less  the  amount  advanced  for  the  purchase  of. 
the  house  and  stable);  and  he  expressly  provided  that  the  son's  re- 
ceipt in  full  for  the  services  mentioned  should  be  all  the.  voucher 
required.  This  paper  the  father  delivered  to  his  counsel,  to  be  in- 
serted in  a  codicil  to  his  will.  The  will  itself  had  be&i  executed  in 
December,  1885,  about  the  time  the  son  became  of  age,  and  one  codi- 
cil had  been  added  to  it  in  February,  1889.  He  told  his  counsel 
when  he  delivered  this  paper  to  him  that  he  had  signed  the  paper 
to  the  end  that,  if  he  should  die  without  having  made  this  provision 
a  part  of  his  will,  the  paper  would  be  binding  upon  him,  and  asked 
his  counsel  if  it  would  not  be  so  binding,  and  his  counsel  advised  him 
that  it  would  be.  Another  codicil  was  then  prepared  by  coonael, 
which  contained  as  its  eighth  clause  substantially  the  same  provi- 
sion as  was  put  in  this  paper,  and  this  codicil  was  executed  Novem- 
ber 21, 1892,  three  days  after  the  paper  was  delivered  to  the  couqsel>. 
A  few  days  later,  and  about  November  26,  1892,  another  interview 
occurred  between  the  father  and  the  son.  The  father  was  then  sick- 
in  bed.  He  died  a  week  later, — Decouber  2,  1892.  At  this  inter-- 
Tiew  the  father  told  the  son  where  the  will  was,  and  asked  him  to 
get  it,  and  read  it,  and  the  son  did  so.  The  father  asked  the  son  if 
he  understood  this  eighth  provision  of  the  second  codicil,  to  which 
the  son  replied  that  he  did.  The  fother  asked  the  son  if  this  pro- 
vision was  satisfactory  to  him,  and  the  son  replied  that  it  was.  This 
was  the  first  knowledge  the  son  had  of  this  provision  in  the  codicil, 
and  .be  knew  nothing  of  the  paper  containing  a  like  provisifmrim-  - 
til  after  the  father's  death.  The  will  and  codicils  were  admitted 
to  probate  after  the  decedent's  death,  and  have  never  been  questioned 
by  any  one  interested  in  the  estate.  There  is  no  claim  made  now 
that  in  maldng  this  paper  and  this  codicil  there  was  any  design  im. 
the  part  of  the  decedent  or  George  J.  Gould  to  avoid  the  taxation, 
of  the  amount  of  this  legacy  under  the  statute  in  question. 

The  actual  value  of  the  cash  and  securities  specified  in  the  pap^ 
and  codicil,  over  and  above  the  f375,000  for  the  house  and  stable 
and  house  furnishing,  was  only  about  f3,500,000.  We  are  unable  to 
see  how  the  conclusion  can  be  avoided,  under  this  evidence,  that 
this  provision  for  George  J.  Gould  was  made  in  payment  of  an  ex- 
isting debt  owing  by  the  decedent  at  the  time  of  his  death.  It  was 
clearly  a  debt  which  could  have  been  enforced  against  the  estate  if 
its  payment  had  been  resisted.  It  was  competent  for  the  father  and 
son  in  1880  or  1881  to  make  the  agreement  for  the  performauce  of 
the  services,  although  the  son  was  then  under  age.  The  :igre-.>nient 
was  made  and  was  acted  upon,  not  only  during  the  minority  of  the 
son,  but  for  six  or  seven  years  after  he  came  of  age.  No  rate  ot  com- 
pensation was  originally  agreed  upon,  but  in  1892,  before  the  de- 
cedent's death,  such  an  agreement  was  clearly  made,  and  both  par- 
ties assented  to  it  in  the  clearest  terms.  The  father  put  it  in  writ- 
ing, and  signed  it,  and  stated  that  he  did  it  to  the  end  that  it  should 
be  binding  upon  him  if  he  should  die  before  the  provision  was  in- 
serted in  the  codicil,  and  the  codicil  was  executed  by  .hitn;  and  then 
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he  executed  the  codicil  with  the  proTiaion  in  it,  and  the  son  in  ex- 
press terms  assented  to  the  provision  so  made,  and  accepted  it  as 
satisfactory  to  him.  The  provision  then  became  binding  npon  both 
parties,  and  neither  conld  thereafter  avoid  it  The  representatives 
of  the  estate  were  bound  by  it  as  well  as  the  decedent  and  the  son. 
It  will  not  do  to  say  that  the  provision  was  too  liberal,  and  the 
services  were  not  worth  the  amount  agreed  to  be  paid,  in  view  of 
the  prior  gifts  and  gratuities  to  the  son  during  the  decedent's  life- 
tune.  The  decedent  had  a  right  to  give  his  son  whatever  he  pleased 
before  he  died.  And  he  bad  a  right  to  pay  or  agree  to  pay  his  son 
for  his  services,  concededly  rendered,  whatever  he  saw  &t,  even  if 
the  amount  so  agreed  to  be  paid  was  liberal,  and  in  excess  of  what 
the  son  would  have  been  likely  to  recover  in  the  absence  of  such 
agreement.  We  see  no  reason  to  doubt  that  the  intention  of  the  de- 
cedent was  to  make  the  provision  purely  as  compensation  for  the 
services  rendered;  and,  ttiat  being  so,  the  indebtedness  was  fully 
established,  not  only  as  against  the  estate  of  the  decedent,  but  also 
for  the  purpose  of  the  valuation  of  the  property  of  the  decedent  for 
taxation  under  the  statute. 

The  expenses  of  administration  were  without  doubt  a  proper  item 
for  deduction  in  this  proceeding.  In  re  Westurn's  Estate,  above. 
The  <»ily  question  is  whether  the  amount  of  such  expenses  could  be 
arrived  at  by  estimating  the  same  in  part,  as  was  done  in  this  in- 
stance. The  evidence  given  before  the  appraiser  was  that  f75,000 
had  already  been  expended,  and  that  175,000  more  would  be  expend- 
ed, in  the  administration  of  the  estate.  It  has  for  many  years  been 
the  practice  in  the  city  of  New  York  to  arrive  at  the  amount  of  ex- 
penses of  the  administration  to  be^deducted  in  these  proceedings  in 
this  manner,  and  we  see  no  objection  to  it  There  is  no  suggestion 
made  that  the  estimate  was  too  large. 

Proper  deduction  was  made  as  for  commissions  of  the  executors. 
Such  commissions  were  a  proper  item  of  deduction.  In  re  Westurn's 
Estate,  above.  The  decedent  made  a  provision  for  the  executors  of 
|10,000  each  per  year  in  lien  of  commissions.  This  amount  was  ap- 
parently less  than  the  commissions  orescribed  by  law  would  have 
been.  This  provision  was  accepted  by  the  executors,  and  the  estate' 
therefore  has  only  this  provision  tot  comply  with,  so  far  as  com- 
missions are  ccmcemed.  The  present  value  of  such  annual  provision 
was  ascertained,  and  deducted  by  the  appraiser,  and  we  think  no 
farther  amount  could  properly  have  been  allowed.  It  did  not  ap- 
pear that  the  propwty  would  be  reduced  in  value  by  the  payment  of 
any  larger  sum  as  for  commissions,  and  only  the  actual  expense  to 
be  incurred  for  that  purpose  could  be  allowed  and  deducted. 

We  think  the  proper  rule  was  applied  by  the  appraiser,  and  ap- 
proved by  the  surrogate,  in  ascertaining  the  value  of  the  securities 
of  the  decedent  It  was  sought  to  ascertain  their  fair  valne  at  the 
time  of  the  death  of  the  decedent,  as  required  by  sections  11,  12,  c. 
399,  Laws  1892.  The  appraiser  stated  in  his  report  that  he  had,  so 
far  as  there  were  submitted  to  bim  reports  of  public  sales  of  socn- 
rities  at  the  Stock  Exchange,  based  his  appraisal  strictly  upon  such 
■ales,  and  in  other  cases  he  had  reached  the  value  upon  the  best  in- 
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formation  he  conld  obtain.  This  was  the  coirrect  role,  and,  U  prop- 
erly applied,  the  result  was  anobjectionable.  It  was  held  by  the 
court  of  appeals  in  1887,  in  People  v.  (Joleman,  107  N.  Y.  544,  14 
N.  E.  431,  that  the  value  of  stock  might  be  very  properly  determined 
by  sales  at  the  Stoek  Exchange.    It  was  there  said  that: 

"The  market  value  of  any  stock  that  Is  Hated  at  the  Stock  Exchange  In  New 
Yotfe,  and  largely  dealt  in  from  day  to  day  for  a  series  of  months,  will  usually 
funiish  the  best  measure  of  value  for  all  purposes.  The  competition  of  buyers 
and  sellers,  most  of  them  careful  and  vigilant  to  take  account  of  everything 
affecting  values  of  stock  In  which  they  deal,  and  each  mindful  of  his  own  Inters 
ests,  and  seeking  for  some  personal  gain  and  advantage,  will  almost  universally, 
if  time  sufficient  be  taken,  furnish  the  true  measure  of  the  actual  value  of 
stodc." 

Later,  and  in  1891,  the  legislature  enacted  chapter  34  of  the  Laws 
of  that  year,  which  provided: 

"Section  1.  Whenever,  by  reason  of  the  provision  of  any  law  In  this  state;  It 
shall  become  necessary  to  appraise,  in  whole  or  in  part,  the  estate  of  any  de- 
ceased person,  •  •  •  the  person  whose  duty  it  shalk  be  to  make  such  ap- 
praisal •  *  •  BhaJl  value  all  such  property,  stocks,  bonds  at  securities,  as 
are  customarily  bought  or  sold  in  open  markets  hi  the  city  of  New  Tork,  or 
elsewhere,  for  tae  day  on  which  the  appraisal  or  report  may  be  required,  by 
ascertaining  the  range  of  the  market  and  the  aVerage  of  prices,  as  thus  found, 
running  through  a  reasonable  period  of  time." 

The  rule  laid  down  in  this  statute  was  applicable  to  this  proceed- 
ing, and  the  appraiser  evidently  so  designed  to  apply  it.  It  .is 
claimed,  however,  that  the  rule  should  be  so  construed  that,  wh«i 
the  value  of  large  blocks  of  stock  is  involved,  only  the  purchase  and 
sale  in  markets  of  correspondingly  large  blocks  of  stock  should  be 
considered,  upon  the  theory  that  such  large  blocks  would  nec^sari- 
ly  sell  at  lower  rates  than  small  quantities  of  stock  sold  separately, 
and  that  throwing  large  blocks  of  stock  upon  the  market  all  at  once 
would  have  a  tendency  to  produce  a  break  in  the  market,  and  per- 
haps a  total  inability  to  get  more  than  a  mere  nominal  price  offered 
for  that  stock.  Whatever  the  rule  may  be  as  to  the  aacertainmait 
of  value  in  other  cases  than  those  covered  by  the  statute  of  1891, 
we  think  no  snch  construction  can  be  given  to  that  statute  aa  is 
contended  for.  The  statute,  properly  applied,  will  prevent  the  in- 
justice suggested  by  this  attempted  construction.  Under  the  con- 
struction contended  for,  the  securities  involved  in>  this  proceeding 
might  have  been  shown  to  be  of  little  or  no  value,  by  considering 
that  forcing  them  upon  the  market  in  large  blocks  at  one  time  would 
break  the  market,  and  make  them  practically  unsalable  at  all.  The 
rule  adopted  by  the  appraiser  was  the  correct  rule,  and  he  appar- 
ently applied  it  properly  in  determining  the  value  of  the  large  amount 
of  securxties  belonging  to  the  decedent's  estate.  We  do  not  regard 
it  as  necessary  to  go  into  the  details  of  the  appraisaL  We  see  no 
reason  to  disturb  the  conclusions  arrived  at  by  the  appraiser  uad 
approved  by  the  surrogate. 

Our  conclusion  is  that  none  of  the  objections  taken  to  the  order 
appealed  from  by  either  party  are  well  taken.  The  order  was  prop- 
erly made,  and  shovld  be  affirmed,  without  co»ts  of  the  appeal  to 
either  par^. 
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VA2I  BBUNT,  P.  J.,  and  EUMSEY  and  PATTERSON,  JJ.,  con- 
cur. 

INOBAHAM,  J.  I  am  anable  to  agree  in  the  affirmance  of  the 
decision  of  the  surrogate  that  the  provision  of  the  will  by  ■which 
f  5,000,000  in  securities  is  directed  to  be  delivered  to  George  J.  Gould 
is  not  a  transfer  by  will  within  the  provision  of  the  statute.  The 
statute  provides  that: 

"A  tax  shall  be  and  Is  hereby  Imposed  upon  the  transfer  of  any  property, 
real  or  personal,  of  the  value  of  five  hundred  dollars  or  over,  or  any  Interest 
therein,  or  Income  therefrom.  In  trust  or  otherwise,  to  persons  when  the  trans- 
fer Is  by  wllL  •  '  •  •  From  any  person  dying  seized  or  possessed  of  the 
property  while  a  resident  of  this  state."     Chapter  399,  Laws  1892,  g  1. 

By  the  eighth  clause  of  the  second  codicil  to  the  last  will  and 
testament  of  the  testator  a  statement  was  made  that  George  J.  Gould 
had  devoted  himself  entirely  to  the  business  of  the  testator,  and  that 
the  testator  fixed  the  value  of  such  services  at  |5,000,000,  payable  a 
portion  inVash  and  the  balance  in  certain  specified  securities,  to  be 
treated  as  worth  par.  The  said  clause  also  contained  the  provision 
that  "the  receipt  of  the  said  Gteorge  J.  Gould  in  full  for  the  said 
services  and  all  other  services  down  to  the  time  of  my  death  not 
otherwise  paid  for  by  me  during  my  lifetime,  unless  I  shall  hereafter 
by  a  different  testamentary  provision  provide,  shall  be  all  the  voucher 
required  by  my  executors  and  trustees."  This  codicil  was  executed 
November  21,  1892.  The  testator  died  December  2,  1892.  The  evi- 
dent intent  ot  this  codicil  was  that  George  J.  Gould  should  receive 
from  the  testator's  estate  this  amount  of  cash  and  the  securities  men- 
tioned, and  that  such  legacy  should  be  considered  as  the  compen- 
sation for  the  services  rendered  by  George  J.  Gould  to  his  father  dur- 
ing his  lifetime.  But  it  seems  to  me  that,  considering  all  of  the  cir- 
cumstances, it  was  in  the  nature  of  a  voluntary  gratuity  to  his  son, 
which  it  was  intended  should  pass  by  will,  rather  than  the  payment 
of  an  obligation  to  his  son  for  services  rendered.  I  do  not  think  that 
we  are  justified  in  treating  this  provision  of  the  will  as  a  payment 
of  a  debt  due  by  the  testator  to  his  son.  The  testimony  discloses 
that  during  all  this  period  for  which  George  J.  Gould  had  acted  for 
hie  father,  his  father  had  paid  to  him  large  sums  of  money,  which 
had  been  used  by  him,  besides  making  him  a  regular  allowance  of  a 
considerable  amount  There  is  no  doubt  but  that  there  was  some 
understanding  between  the  father  and  son  that  the  services  that  he 
rendered  should  be  in  some  way  recognized  by  the  father;  but  that 
is  very  different  from  there  being  a  distinct  obligation  to  pay  a 
specific  sum,  or  an  obligation  to  pay  what  the  services  were  reason- 
ably worth,  which  could  be  considered  in  settling  the  estate  of  the 
testator  as  a  l^al  existing  liability  at  the  time  of  his  death.  Take 
the  case  of  a  contract  to  make  mutual  wills  between  two  perscvos, 
or  a  promise  that  a  provision  will  be  made  by  will  as  compensation 
for  services  to  be  rendered,  there  would,  I  tliink,  be  no  doubt  but 
that  any  provision  made  under  such  a  contract  would  be  taxable  un- 
der the  statute.  And  it  seems  to  me  quite  clear  frbm  the  testimony 
here  that  it  was  such  an  intention  that  the  testaAcw  intended  to  ex- 
46  x.Yi?.— 33  , 
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press  by  the  oooTeraatioos  which  are  detailed  in  the  evidai(ie.  They 
are  all  expressive  of  an  intimation  on  the  part  of  the  father  to  in- 
duce the  son  to  refrain  from  speculation,  and  to  devote  himself  to 
protecting  his  father's  interests,  rather  than  a  contract  or  obliga- 
tion to  pay  for  services  rendered.  It  is  not  claimed  that  the  amount 
fixed  by  ttiis  codicil  was  based  upon  the  value  of  the  services  ren- 
dered, or  that,  considering  the  amount  that  George  J.  Gould  received 
from  his  father  during  the  period  in  which  the  services  were  r«i- 
dered,  this  sum  would  have  been  the  fair  value  of  such  services. 
The  whole  intention,  as  expressed,  seems  to  me  to  point  clearly  to 
the  idea  that  what  the  testator  did  was  intended  as  a  voluntary- 
gratuity  to  the  son  in  recognition  of  the  devotion  that  the  son  had 
shown  to  his  father.  It  was  rather  a  bequest  to  the  son  in  addi- 
tion to  that  given  to  his  other  children  as  a  reoognitiop  of  the  de- 
votion that  the  son  had  shown  to  his  father  than  the  distinct  rec- 
ognition and  payment  of  an  existing  legal  obligation.  The  duty  of 
making  a  proper  provision  for  his  children  by  a  parent  is  recognized 
by  all,  and  it  is  quite  natural  that  in  making  such  provision  by  will, 
the  devotion  to  the  interest  of  the  parent  by  a  particular  child  should 
be  recognized  in  the  provision  that  is  made ;  but  this  is  never  looketl 
upon  as  a  legal  obligation,  but  rather  the  reason  for  a  discrimination 
by  the  parent  in  the  disposition  of  his  estate.  The  instrament  exe- 
cuted by  the  testator,  and  delivered  to  the  counsel  who  drew  lie  will, 
does  not  of  itself  change  the  legal  efifect  to  be  given  to  this  provi- 
sion of  the  will.  It  was  handed  by  the  testator  to  his  counsel  as  a 
memorandum  to  be  used  in  the  preparation  of  the  codicil.  Tlie  state- 
ment to  bis  counsel  "that  he  had  signed  that  paper  to  the  end  that, 
if  he  should  die,  it  would  be  binding  upon  him,  and  asked  me  if  it 
would  not  be,  and  I  said  Tes,'  I  did  not  see  why  it  should  not,"  is 
entirely  consistent  with  the  idea  that  it  was  evidently  in  the  mind 
of  the  testator  that  a  provision  in  the  will,  or  in  some  legal  instru- 
ment, which  would  justify  his  executors  in  delivering  the  securitii-e 
and  money  named  to  his  son  was  necessary  to  enable  his  son  to  re- 
ceive what  he  intended  for  him.  There  is  nott  one  word  in  this  mem- 
orandum or  in  the  codicil  as  prepared  that  recognizes  an  existing 
legal  obligation  to  pay  this  sum  of  money  to  his  son.  On  the  con- 
trary, it  was  evidently  in  the  mind  of  the  testator  that,  but  for  this 
prepared  writing,  or  the  codicil  which  should  afterwards  be  inserted 
in  the  will,  the  legal  obligation  did  not  exist.  Both  the  instrument 
and  codicil  were  testamentary,  and  intended  only  to  become  effectual 
upon  the  death  of  th(>  testator;  and  the  disposition  of  the  property 
was  subject  to  the  tax.  I  think,  therefore,  that  on  the  appi>al  of 
the  state  the  order  of  the  surrogate  should  be  reversed,  and  the  case 
sent  back  to  him,  with  a  direction  to  ascertain  the  value  of  this 
legacy  to  the  son  for  the  purpose  of  taxation. 

The  appeal  of  the  executors  should,  I  think,  also  be  sustained. 
The  estate  consisted  principally  of  stocks  and  bonds  of  various  rail- 
road corporations,  and  debts  due  to  the  testater  from  such  corpora- 
tions. In  making  this  appraisement  the  appraiser  concluded  that 
he  was  bound  by  section  1,  c.  34,  Laws  1891,  to  take  the  quotations 
of  the  New  Tork  Stock  Exchange,  and  fix  the  market  value  by  as- 
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ccrtaining  the  price  at  which  such  securities  had  been  there  sold. 
Conceding  that  a  rule  is  provided  by  this  statute  for  the  appraisal  of 
the  estate  of  the  testator,  it  must  be  read  in  connection  with  the 
act  wliich  imposes  the  tax  upon  this  proparty.  By  that  statute  the 
appraiser  is  directed  to  appraise  the  property  at  its  fair  market 
value,  and  it  is  to  be  fixed  as  of  the  death  of  the  testator.  It  is  the 
fair  market  value  of  the  right  of  such  succession  that  the  appraiser 
is  retiuired  to  fix;  and  while,  under  the  act  of  1891,  before  cited, 
he  is  to  fix  that  value  according  to^  the  range  of  the  market  and 
average  prices  at  which  such  securities  are  bought  and  sold  in  open 
market  in  the  city  of  New  York,  this  rule,  I  think,  applies  only  to 
cases  where  there  is  such  a  market  for  securities;  and  the  mere 
fact  that  there  have  been  isolated  sales  of  a  small  amuuut  of  par- 
ticular stocks  or  bonds  would  not  justify  an  appraiser  in  disregaid- 
ing  all  of  the  evidence  relating  to  the  said  sales,  the  amount  of  the 
stock  and  bonds  sold  in  comparison  with  the  amount  of  the  prop- 
erty to  be  appraised,  or  any  other  fact  which  would  tend  to  show 
that  the  particular  sale  or  sales  quoted  is  not  a  fair  criterion  of  the 
market  value  Off  the  legacy,  or  the  right  to  succeed  to  the  personal 
property  which  passes  under  the  will  or  the  intestate  law.  Now,  the 
testimony  in  this  case  is  quite  conclusive  and  uncontradicted  that 
many  of  these  securities  had  no  real  market  value  in  New  York  at 
anything  like  the  quotations;  while  the  opinion  of  a  witness  that 
an  attempted  sale  at  the  Stock  Exchangie  of  such  a  mass  of  securities 
as  that  held  by  this  estate  would  decrease  the  values  so  as  to  make 
a  serious  depreciatio^n  in  the  price,  should  not  of  itself  be  sufficient 
to  show  that  the  price  at  which  stocks  were  sold  is  not  a  fair  cri- 
terion of  their  market  value;  and  this  would  evidently  apply  to  such 
stocks  as  Missouri  I^aciflc,  Metropolitan  Railway,  and  Western  Un- 
ion Telegraph.  There  were,  however,  other  securities,  as  to  which 
the  evidence  shows  that  the  appraiser  relied  too  exclusively  upon  a 
simple  sale  of  a  small  amount  of  stock,  or  the  quoted  prices  at  the 
Stock  Exchange,  as  fixing  a  fair  market  value.  Take  the  secm-ities 
that  are  known  in  the  report  as  "Missouri  Pacific  Trust  5^  Bonds." 
Of  those  the  testator  held  upwards  of  10,000,000  at  par  value,  ai\d 
the  value  fixed  by  the  appraiser  was  89  per  cent  George  J.  Gould 
testified  that  for  those  securities  60  cents  on  the  dollar  was  much 
more  than  he  could  sell  them  for,  and  be  also  testified  as  to  the 
Missouri  Pacific  first  collateral  bonds,  of  which  the  estate  held  bonds 
to  the  par  value  of  |2,333,000,  that  50  cents  on  the  dollar  was  much 
more  than  they  could  be  sold  for.  These  last  the  appraiser  valued 
at  70  cents.  Now,  the  evidence  of  Mr.  Keppler  and  Mr.  Pierce  was 
that  there  was  alMolntely  no  market  value  of  these  bonds;  that  it 
would  have  been  impossible  to  sell  10,000,000  of  the  bonds  at  any 
price,  and  that  what  were  called  sales  at  the  exchange  were  mei-ely 
nominal  qaotations,  and  that  there  was  actually  no  market  for  these 
securities.  It  seems  to  me  that  the  appraisement  of  these  securities 
at  the  amount  fixed  by  the  appraiser  was  clearly  excessive.  So,  in 
regard  to  the  Iron  Mountain  5  per  cent,  consolidated  bonds,  the  value 
was  fixed  by  the  appraiser  at  83;  and  yet  it  seems  from  the  testi- 
mony of  Mr.  Keppler  that  the  fair  market  price  for  these  bonds  at 
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this  time  was  not  above  75  per  cent    As  to  the  various  unlisted  se- 
curities upon  which  there  is  no  market  value  proved,  it  seems  to  me 
that  the  appraisement  was  entirely  too  high,  and  much  more  than 
the  evidence  justified.    This  is  especially  true  in  regai-d  to  the  debts 
due  from  the  Missouri  Pacific  and  Iron  Mountain  Companies.    I  think 
the  record  entirely  fails  to  show  that  the  value  of  75  cents  on  the 
dollar  placed  upon  the  indebtedness  of  the  Missouri  Pacific  Railroad 
Company  and  the  St.  Louis,  Iron  Mountain  &  Southern  Railroad  Com- 
panies was  sustained  by  the  evidence.    This  indebtedness  was  en- 
tirely unsecured,  and,  while  Mr.  Gould  stated  in  his  examination  that 
he  considered  the  fair  market  value  of  the  Missouri  Pacific  loan  at 
the  time  75  cents  on  the  dollar,  it  is  entirely  evid«at  that  from  Ws 
subsequent  testimony  and  the  other  testimony  in  the  case  the  mar- 
ket value  of  that  loan  at  the  time  of  the  death  of  the  testator  was 
not  over  50  cents  on  the  dollar,  and  there  is  no  evidence  at  all  as 
to  the  value  of  the  loan  to  the  Iron  Mountain  Railroad  Company 
being  over  50  cents  on  the  dollar.     I  have  merely  indicated  what 
seem  to  me  to  be  the  erroneous  views  adopted  by  the  appraiser  in 
fixing  the  value  as  he  has  of  this   estate.    I  have  examined  the  tes- 
timony carefully  with  a  view  of  indicating  what,  in  my  opinion,  should 
be  a  correct  appraisement;  but  in  view  of  the  fact  that  I  think  the 
case  should  go  back  to  the  appraiser  for  an  appraisement  of  the 
value  of  the  interest  acquii'ed  by  George  J.  Gould  in  the  legacy  to 
him  of  15,000,000,  it  seems  to  me  that  the  betrt  plan  would  be  to  send 
the  whole  case  back  to  him  for  appraisement  as  to  the  value  of  this 
property  at  the  time  of  the  death  of  the  testator,  with  a  direction 
that,  where  the  sales  upon  the  Stock  Exchange  are  proved  to  be 
bona  fide  sales  of  securites,  which  indicated  at  the  time  the  fair  mar- 
ket value  of  such  securities,  they  are  to  control  him  in  fixing  their 
value.    But  in  the  case  of  those  securities  where  it  is  proved  that 
there  were  no  actual  transactions,  or  that  the  reported  transactions 
were  of  such  a  character  that  they  furnished  no  fair  indication  of  the 
market  price,  other  evidence  of  the  value  should  be  considered,  and 
tlie  securities  or  indebtedness  appraised  at  the  fair  market  value, — 
the  value  which,  considering  all  of  the  circumstances,  the  property 
would  have  sold  for  at  the  time  of  the  death  of  the  testator. 

As  both  parties  have  appealed,  I  think  there  should  be  no  costs 
of  this  appeal. 


<l!t  App.  Dlv.  379.) 

WAITB  V.  P.  J.  KALDE>fBEBG  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    Jnly  2,  1887.) 

Sheriffs— Kkkpeiis'  Feks— Right  to  Charok. 

The  right  bf  a  sheriff  to. charge  keepers'  fees  does  not  result  from  a  levy. 
but  from  necessary  or  proper  services,  proven  to  have  been  rendered;  and 
neither  the  making  of  a  levy,  prior  to  the  appointment  of  a  receiver  of  the 
debtor's  projwrty,  nor  the  recovery  of  Judgments  against  the  sheriff  for 
services  as  keeper.  Is  conclusive,  as  against  such  receiver,  ot  the  r%ht  to 
cl^arge  for  keepers'  fees  after  bis  appointment. 

Appeal  from  trial  term. 
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Action  by  Charles  O.  Waite  against  the  P.  J.  Kaldenberg  Com- 
pany, in  which  a  receiver  was  appointed  for  defendant  From  an 
order  allowing  sheriffs'  fees  and  keepers'  charges,  the  receiver  ap- 

Argued  bef<»e  VAN  BBUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

H.  B.  Kinghom,  for  appellant. 
Archibald  C.  Shenstone,  for  respondent. 

PATTERSON,  J.  On  this  record,  as  it  comes  before  us,  it  is  ap- 
parent that  the  sheriff's  charges  fo|jr  keepers'  fees  were  improperly 
allowed.  The  receiver  took  possession  of  the  property  of  the  defend- 
ant on  or  about  the  7th  of  April,  1893.  He  made  an  inventory,  and 
put  two  persons,  employed  by  him,  in  charge  of  the  property.  It 
would  seem  that  the  sheriff's  claim  for  the  fees  of  the  three  persons 
said  to  have  been  employed  by  him  as  keepers  is  for  services  of  such 
keepers  subsequent  to  the  receiver  taking  possession.  There  is  na 
satififactoiy  proof  of  any  kind,  as  against  this  receiver,  that  the  sher- 
iff's alleged  keepers  were  ever  in  possession  after  the  receiver  took 
the  property,  or  that  they  actually  rendered  any  service  in  watch- 
ing oar  taking  care  of  that  property.  That  those  three  persons  recov- 
ered judgments  against  the  sheriff  for  services  as  keepers  does  not 
affect  the  matter  in  any  way.  Those  judgments  are  not  binding^ 
upon  the  receiver,  nor  is  the  fact  that  the  sheriff  merely  levied  prior 
to  the  appointment  of  the  receiver  decisive  of  the  matter.  The  right 
to  charge  keepers'  fees  does  not  result  from  a  levy,  but  from  neces- 
sary or  proper  services  duly  proven  to  have  been  rendered.  On  thtse 
papers,  we  have  no  other  course  to  pursue  than  to  reverse  the  order; 
but,  under  all  the  circumstances  of  the  case,  we  think  the  executrix 
of  the  sheriff  should  have  an  opportunity  to  present  her  claim  fully 
to  the  court;  and  for  that  reason  the  order  will  be  reversed,  with  costs, 
with  permission  to  make  a  new  motion  on  proper  papers,  and  on  pay- 
ment of  costs  of  the  motion  in  the  court  below  and  of  the  appeal  in 
this  court.     All  concur. 


no  .Vpp.  IMv.  431.) 

PEOPLE  ex  reL  BUCKLEY  v.  ROOSEVELT  et  aL 

(Supreme  Court.  Appellate  Division,  First  Department.     July  2,  1897.) 

Ckrijorari— Wbkn  Grantbd — Civil,  Service  Examiner*. 

Examiners  or  commissioners,  acting  as  examiners  imder  the  civil  seiTlcc 
law,  are  not  judicial  officers,  nor  do  th^  perform  judicial  functions,  and 
tlielr  examinations  cannot  be  reviewed  by  certiorari. 

Appeal  from  special  term. 

A]qplieation  by  the  people,  on  the  relation  ot  Jdtin  Bnckley,  for  a 
writ  of  co^iorati  to  Theodore  Roosevelt  and  others,  as  police  commis- 
Kioners.  From  an  order  directing  the  defendants  to  £Qe  a  further 
return  to  the  writ,  they  appeal.     Reversed. 

Argued  before  VAN  BRTJNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ, 
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Terence  Farley,  for  appellants. 
Daniel  P.  Hajs,  for  respondent. 

rNGBAHAM,  J.  The  relator,  being  a  roundsman  of  the  police 
force  of  the  city  of  New  York,  and  a  candidate  for  promotion,  was  ex- 
amined under  the  civil  service  rules.  Upon  such  examination  he  re- 
ceived a  rating  of  20.90,  out  of  a  xrassible  35.  Upon  his  record  he  was 
given  a  rating  of  30  out  of  a  possible  65.  By  this  marking  he  re- 
ceived a  lower  rating  than  that  required  to  place  him  upon  the  eligible 
list  for  promotion  to  sergeant.  The  relator  imagined  tiiat  he  was  un- 
justly treated  by  this  rating,  and  by  this  writ  he  seeks  to  review  the 
action  of  the  board  of  police  in  giving  him  the  rating  that  it  did. 

It  is  a  somewhat  novel  application  of  this  writ  to  allow  it  to  be 
used  to  review  the  action  of  a  board  rating  an  applicant  for  appoint- 
ment under  the  civil  service  rules,  and  thus  to  appeal  from  the  judg- 
ment of  the  examiners  in  giving  him  the  rating  that,  in  their  judg- 
ment, was  proper.  That  such  action  cannot  be  reviewed  by  certiorari 
seems  to  be  perfectly  clear.  Examiners  or  commissioners,  acting  as 
examiners  under  the  civil  service  law,  are  not  judicial  officers;  nor  do 
they  perform  judicial  functions,  so  that  their  examinations  can  b«' 
reviewed  by  certiorari.  Certain  power  is  given  to  such  examiners 
to  test  the  qualifications  of  the  applicants  for  public  office;  and  the 
method  of  such  examination,  with  the  result  arrived  at,  in  the  exer- 
cise of  the  judgment  of  the  examiners,  upon  the  examination  had 
before  them,  must  necessarily  rest  within  their  discretion,  and  is  not 
a  judicial  determination  of  a  question  presented  to  them.  But  even 
assuming  that  this  court  could  review,  on  certiorari,  the  determination 
of  the  commissioners  as  to  the  rating  given  to  this  relator,  it  Is  en- 
tirely clear  that  the  records  of  the  other  applicants,  used  by  the  com- 
missioners in  rating  such  other  applicants,  have  nothing  to  do  with 
the  action  of  the  commissioners  in  rating  this  relator.  What  the 
commissioners  had  to  do  was  to  determine  what  rating  should  be 
awarded  to  this  relator  for  his  police  service.  That  depended  partly 
upon  the  ability  with  which  he  had  performed  police  duty,  and  had  no 
possible  relation  to  the  police  duty  performed  by  other  members  of  the 
force.  To  cwnpel,  upon  an  application  of  one  defeated  candidate  in 
a  competitive  examination  for  a  position,  the  examiners  or  commis- 
sioners to  return  the  examination  of  all  the  successful  candidates  to 
the  court,  and  then  to  ask  the  court  to  re-examine  all  of  these  pajjers, 
and  determine  whether  or  not  the  defeated  candidate  should  have 
been  in  a  better  place  in  comparison  with  those  who  were  placed  be- 
fore him,  is  certainly  not  within  the  purview  of  a  writ  of  certiwari. 
There  is  nothing  to  call  upon  the  court  then  to  review  the  action  of 
those  upon  whom  the  responsibility  is  placed  of  determining  the 
standing  of  the  candidates  for  public  office. 

We  think  the  order  was  wrong,  and  it  is  reversed,  with  flO  costs  and 
disbursements,  and  the  motion  denied,  with  flO  costs.     All  concur. 
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ft9  App.  DlT.  585.) 

LORD  v.  OOOPHR. 

(Snpreme  Court,  Appellate  DlTlsion,  Thlid  Department     Jnly  6,  1897.) 

Taxation— Village  Asbessmbnt  RoLii — Verification. 

The  prorlslon  in  the  charter  of  the  village  of  McOrawylUe  (Laws  1869, 
c.  486,  {  84)  tliat  the  Tillage  assessor  shall  compile  the  assessmoit  roll  as 
nearly  as  practicable  in  the  manner  prescribed  by  law  in  respect  to  town 
asses8(»s,  does  not  require  that  such  assessment  rolls  shall  be  verified  as 
town  assessment  rolls  are  verified,  and  a  warrant  based  on  a  village  as- 
sessment roll  not  so  verified  is  not  void. 

Appeal  from  Cortland  county  court. 

Action  by  William  Lord  against  Orlando  Cooper.  Prom  a  judg- 
ment of  the  county  court  affirming  a  judgment  of  the  justice  in  favor 
of  plaintiff,  defendant  appeals.     Beversed. 

Argued  befwe  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

John  H.  Kelley,  for  appellant. 
Ronton  &  CSiamplin,  for  respondent. 

MERWIN,  J.  This  action  was  brought  for  the  conversion  of  cer- 
tain chattds.  The  defendant  was  collector  of  the  village  of  McGraw- 
▼ille,  and  he  levied  upon  and  sold  the  chattels  by  virtne  of  a  tax  list 
and  warrant  issued  to  him  by  the  president  and  trustees  of  that  vil- 
lage. The  answer  was  a  general  denial,  and  plaintifF  claims  the 
d^endant  cannot  justify  under  his  tax  warrant.  The  evidence,  how- 
ever, on  the  subject  was  admitted,  and  no  objection  was  raised  then 
by  the  plaintiff  as  to  the  pleadings.  The  tax  sought  to  be  collected 
was  against  the  plaintiff.  The  main  question  here  is  whether  the 
warrant  was  void,  and  the  defendant  a  trespasser,  by  reason  of  the 
character  of  the  verification  of  the  assessment  roll  made  by  the  as- 
sessor <rf  the  village.  The  statute  under  which  he  acted  was  the 
charter  of  the  village  (chapter  486,  Laws  1869).  The  veriflcaticm  was 
in  the  following  form: 

"State  of  New  York,  County  of  Cortland— as. :  I,  L.  A.  Dibble,  being  duly 
Bwom,  deposes  and  says  that  the  foregoing  assessment  is  Just  and  correct  to 
the  best  of  my  knowledge  and  belief.  L.  A.  Dibble. 

"Subscribed  and  sworn  to  before  me  this  17th  day  of  May,  189S. 

"H.  C  ChafTee,  Village  Clerk." 

If  the  law  applicable  to  town  assessment  rolls  on  the  subject  of  the 
oath  or  verification  to  be  made  by  the  town  assessors  upon  the  com- 
pletion of  the  roll  applies  to  an  assessment  roll  made  under  the  char- 
ter of  the  village  of  McGrawville,  then  it  must,  I  think,  under  the 
authorities,  be  conceded  that  the  verification  in  question  was  fatally 
defective,  and  the  warrant  attached  to  it  no  protection  to  the  defend- 
ant. Van  Rensselaer  v.  Witbeck,  7  N.  Y.  517;  Westfall  v.  Preston,  49 
X.  y.  355;  People  v.  Suffem,  68  N.  Y.  320.  It  is,  however,  claimed 
by  the  defendant  that  under  the  provisions  of  the  charter  of  the 
village  it  was  not  necessary  to  attach  to  the  roll  the  oath  required  in 
case  of  town  asaessmentEL  That  depends  upon  the  construction  to 
be  given  to  section  34  of  the  charter,  which  is  as  follows: 
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"Sec.  34.  It  sball  be  the  duty  of  the  assessor,  within  sixty  days  after  the  an- 
nual election,  to  prepare  an  assessment  roll  and  valuation  of  property  subject 
to  taxation  In  the  TlUage,  and  to  compile  the  same  in  all  respects,  as  nearly  as 
practlcatde.  In  the  "1"""^  prescribed  by  law  hi  respect  to  town  assessors;  and 
the  village  assessor  is  hereby  Invested  with  the  same  powers  In  respect  to 
assessment  as  town  assessors  have,  including  the  povrei'  to  administer  oaths  and 
to  correct  the  valuation  on  the  application  of  persons  interested;  but  the  notice 
of  the  time  and  place  of  meeting  to  hear  applications  to  correct  the  valuation, 
shall  be  published  at  least  tw^o  weeks  next  preceding  the  time  appointed,  and 
posted  in  three  public  places  In  the  village." 

By  section  35  it  la  provided  that  the  assessor,  upon  the  completion 
of  the  assessment  roll  of  valuation,  and  upon  receiving  from  the  trus- 
tees their  direction  as  to  the  amounts  to  be  raised,  shall  apportion  the 
same  according  to  the  valuation,  and  set  the  several  sums  so  appor- 
tioned opposite  the  valuation  in  the  same  manner  as  required  for  town 
and  county  lists.  By  section  38,  it  is  provided  that  it  shall  be  the 
duty  of  the  assessOT,  upon  the  completion  of  the  tax  or  ajssessment  roll, 
to  deliver  the  same  to  the  clerk  of  the  village,  and  thereupon  it  shall 
be  the  duty  of  the  president  and  clerk  of  the  village  forthwith  to  ex- 
ecute under  the  corporate  seal,  and  attach  to  such  roll,  a  warrant  to 
the  village  collector  for  the  collection  of  the  tax,  similar  in  form  to  the 
one  prescribed  by  law  for  the  collection  of  town  and  county  taxea 
There  is  no  specific  direction  as  to  the  oath  or  verification  to  be  made 
in  connection  with  the  roll.  The  provision,  if  any,  which  covers  the 
subject  is  the  direction  in  section  34  "to  c(Nnpile  the  same  [that  is, 
the  assessment  roll  and  valuation  of  property]  in  all  respects,  a»  nearly 
as  practicable,  in  the  manner  prescribed  by  law  in  respect  to  town 
assessors."  A  direction  to  compile  is  not  a  direction  to  verify.  The 
necessity  ae  propriety  of  an  oath  or  verification  does  not  arise  until 
the  compilation  is  completed.  It  is  possible  that  the  person  who  drew 
the  charter  may  have  intended  to  use  the  word  "complete"  instead  of 
"compile."  We  are,  however,  to  construe  the  statute  in  view  of  the 
language  in  fact  used.  In  so  construing  it,  there  waa  no  direc.lon 
to  verify  the  roll  in  the  manner  required  by  law  in  case  of  town  rolls, 
and  therefore  the  absence  of  such  a  verification  does  not  make  the 
warrant  void.  There  is  a  provision  of  the  charter  (section  21,  subd. 
1)  which  conferred  upon  the  trustees  the  power  to  prescribe  and  de- 
fine the  powers  and  duties  of  the  officers  of  the  village  whose  powers 
and  duties  are  not  specifically  declared  by  the  act.  "Under  this  it  may 
perhaps  be  assumed  that  the  verification  in  fact  made  was  in  accord- 
ance with  the  direction  of  the  trustees.  Presumptively  the  assessor 
did  his  duty.  Chamberlain  v.  Taylor,  36  Hun,  24.  We  are  of  the 
opinion  that  the  defendant  was  protected  by  his  warrant,  and  therefore 
the  plaintiff  was  not  entitled  to  recover.     All  concur. 

Judgment  of  the  county  court  and  of  the  justice  reversed,  with  costs 
in  all  tiie  court& 
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(1»  App.  Dlv.  530.) 

RAY  T.  CORTI.AND  &  HOMER  TRACTION  CO. 

(Supreme  Conrt,  Appellate  Division,  Third  Department.    July  6,  1887.) 

1.  Carribrb— Ejection  of  Passknoeh— Stop-Over  Tickkts. 

Plaintiff  boarded  a  car  on  defendant's  railroad  and  pnld  her  fare  to  her 
destination.  She  asked  the  conductor  for  a  stop-over,  to  enable  her  to  leave 
the  car  at  a  point  on  the  way,  and  take  the  next  ca>,  and  the  comlnctor  gave 
her  a  ticket  which,  aa  punched  by  him,  gave  her  an  apparent  right  to  ride  to 
her  destination,  and  he  stopped  the  car  for  her  to  get  off  at  the  desired  point. 
There  was  nothing  on  the  ticket,  or  in  aoy  published  i-ules  of  the  company,  to- 
give  plaintiff  notice  of  any  limitation  upon  tlie  conductor's  right  to  give  such 
ticket.  She  boarded  the  next  car,  the  conductor  of  which  demanded  fare,  and 
upon  her  refusal  to  pay  required  her  to  leave  the  car.  Held  that,  although 
the  ticket  was  Issued  by  the  first  conductor  through  mistake,  and  in  viohitlon 
of  the  rules  of  the  company,  the  company  was  bound  by  It,  and  the  ejection  of 
the  plaintiff  from  the  second  car  was  wrongful.    • 

8.  Same— Compulsion— What  is. 

When  the  conductor  of  a  car  notifies  a  passenger  that,  unless  he  pays  a  sum 
demanded,  be  will  be  put  off  the  car,  and,  having  the  means  at  hand  to  en- 
force obedience,  stc^n  the  car,  and  orders  the  passenger  to  get  off,  such  pas- 
senger, though  leaving  the  car  without  resistance,  acts  imder  compulsion. 

Appeal  from  Cortland  county  court. 

Action  by  Anna  V.  Ray  against  the  Cortland  ft  H<Mner  Traction 
Company.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff for  the  sum  of  flOO,  and  from  an  order  denying  a  motion  <hi  the 
minutes  for  a  new  trial,  defendant  appeals.     AfQrmed. 

Argued  before  PARKER,  P.  J.,  aad  LANDON,  HERBICE,  PUT 
NAM,  and  MERWIN,  JJ. 

Horace  L.  Bronson,  for  appellant. 
J.  &  T.  E,  Courtney,  for  respondenL 

MERWIN,  J.  The  plaintiff  claims  that  in  July,  1896,  she  was 
wrongfully  ejected  and  expelled  by  the  defendant  or  its  agents  from 
one  of  its  street  cars  while  she  was  properly  riding  thereon  as  a 
passenger.  The  recovery  is  upon  that  basis.  The  defendant  operates 
a  street  railroad  from  the  village  of  Cortland,  through  Main  street,  to 
the  village  of  Homer,  a  distance  of  about  three  miles.  The  plaintiff 
lives  in  the  village  of  Cortland,  and  upon  the  day  in  question  she, 
with  her  husband,  went  to  Homer,  and  when  ready  to  start  back  they 
got  onto  one  of  the  defendant's  cais.  The  through  fare  to  Cortland 
was  10  cents.  When  the  conductor  came  around  to  collect  fares, 
the  husband  of  plaintiff  told  him  they  wanted  to  pay  the  fare  through 
to  Cortland,  and,  if  th^  could  get  some  stopK)vers,  would  like  to  stop 
at  the  store  of  O'Leary  &  McEvoy  until  the  next  car  came  along. 
Hie  conductor  raid  "All  right,"  the  husband  paid  the  two  through 
fares,  and  tjie  conductor  took  two  tickets  out  of  a  book,  punched  them, 
and  gave  them  to  the  husband,  being  one  for  him  and  one  for  plain- 
tiff, and  told  them  they  could  stop  off  on  those.  The  store  of  O'Leary 
&  Co.  was  about  the  middle  of  the  railroad  line  between  the  two  vil- 
lagea.  When  the  car  arrived  at  the  store,  the  conductor  stoi^ied  it, 
and  the  plaintiff  and  her  husband  got  off.  When  the  next  car  came 
almig,  the  plaintiff  and  her  husband  got  on,  and  when  they  showed 
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their  tickets  to  the  conductor  he  told  them  that  he  could  not  accept 
them,  and  said  that  the  conductor  who  issued  them  was  a  green  con- 
ductor, and  had  no  business  to  issue  them,  and  they  must  pay  addi- 
tional fare  of  five  cents  each.  The  husband  replied  they  had  paid 
once,  and  were  then  told  they  could  stop  over  till  the  next  car.  The 
conductor  insisted;  told  them  if  they  did  not  pay  the  additional  fare 
he  would  have  to  stop  the  car,  and  put  them  off.  "niey  declined  to 
pay.  The  conductor  stopped  the  car,  told  them  to  get  off,  and  they 
did  80.  They  were  about  a  mile  and  a  half  distant  from  their  home. 
There  were  other  passengers  on  the  car.  Tlie  tickets  which  the  plain- 
tiff and  her  husband  had  were  transfer  tickets,  and  upon  their  face, 
as  they  were  punched  by  the  first  conductor,  they  gave  to  the  holders 
the  right  to  a  passage  to  the  plaintiff's  destination.  She  only  claim- 
ed what  her  ticket  said  she  might  have.  The  defendant,  however, 
showed  that  the  first  conductor,  under  the  rules  of  the  comjKiny,  had  no 
right  to  issue  such  tickets  for  transfer  from  one  point  on  one  line 
to  another  point  on  the  same  line,  but  only  to  issue  them  for  transfer 
to  some  other  point  on  some  one  of  the  other  lines  that  the  defendant 
was  operating  in  that  vicinity.  He  had  no  right  to  issue  them  so 
that  they  would  operate  as  stop-overs  on  the  same  line.  He  had  than 
in  his  possession  for  the  purpose  of  issue,  but  not  for  the  purpose  he 
issued  them  here.  There  was  nothing  on  the  face  of  the  ticket  that 
indicated  this  limitation.  The  ticket  reads,  "(Jood  only  to  whom  is- 
sued, on  the  next  car  over  the  line  punched,  within  thirty  minutes  of 
time  canceled,  subject  to  the  rules  of  the  company."  There  were  no 
rules  on  the  subject  published  so  that  the  traveling  public  could  see 
or  read  them,  and  it  may  be  inferred  from  the  evidence  that  there 
were  no  written  or  printed  rules  on  the  subject.  It  was  shown  that 
the  plaintiff  or  her  husband,  when  they  received  the  tickets,  had  no 
knowledge  of  any  want  of  authority  in  the  conductor  to  issue  them. 

The  trial  court  charg(<l  the  jury  that  the  ticket  issued  by  the  first 
conductor  bound  the  defendant,  and  that  the  plaintiff  had  a  right  to 
ride  thereon.  This  is  claimed  to  be  error.  We  think  not.  There  is 
no  dispute  as  to  what  occurred  at  the  time  the  first  conductCH*  issued 
the  ticketa  He  had  possession  of  the  tickets,  and  in  issuing  them 
was  acting  within  the  scope  of  his  apparent  authority.  Tiie  de- 
fendant was,  I  think,  bound  by  his  act.  Tarbell  v.  Railway  Co.,  24 
Hun,  51;  Miller  v.  King,  84  Hun,  308,  32  N.  Y.  Supp.  332.  In  Ck»- 
grove  V.  Ogden,  49  N.  Y.  255,  it  is  said  that  the  test  of  a  master's  lia- 
bility for  the  act  of  his  servant  is  whether  the  act  was  done  in  the 
prosecution  of  the  master's  business,  not  whether  it  was  done  in 
accOTdance  with  the  instructions  of  the  master  to  the  servant.  In 
Hanover  Nat.  Bank  of  City  of  New  YoA  v.  American  Dock  &  Trust 
Co.,  148  N.  Y.  612,  620,  43  N.  E.  72,  it  is  said  an  agent  may  bind  his 
principal  within  the  limits  of  the  authority  with  which  he>has  appar- 
ently been  clothed  in  respect  to  the  subject-matter.  It  is  claimed  on 
the  part  of  the  appellant  that  the  case  of  Townsend  v.  Railroad  Co.,  56 
N.  Y.  295,  is  applicable  here.  Tliere  the  passenger  had  no  ticket  to 
show  to  the  second  conductor,  and  therefore  it  was  said  the  passenger 
might  be  lawfully  put  off  the  train  although  he  was  there  without  a 
ticket  by  reason  of  the  wrongful  act  of  a  prior  conductor  in  taking  up 
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his  ticket.  Here  the  paBsenger  had  a  ticket  upon  which  she  had  the 
right  to  ride.  BeBides,  the  rule  suggested  in  the  Townaend  Case  does 
not  seem  to  hare  been  followed  in  that  or  subsequent  cases.  Upon 
the  new  trial  there  granted  the  plaintiff  recovered,  and  the  judgment 
was  sustained  at  the  general  term.  6  Thomp.  &  C.  495.  See,  also, 
English  V.  Canal  Co.,  66  N.  Y.  454;  Muckle  v.  RaUway  Co.,  79  Hun, 
32,  29  N.  Y.  Supp.  732.  In  Wiggins  v.  King,  91  Hun,  340,  36  N.  Y. 
Supp.  768,  cited  by  the  appellant,  the  passenger  sought  to  travel  in  an 
opposite  direction  from  that  indicated  on  the  ticket.  Kie  cases  cited 
by  the  counsel  on  the  subject  of  a  special  agent  do  not,  we  think,  apply 
here.  The  Muckle  Case  is  much  like  the  present,  and  sustains  the 
view  of  the  trial  court. 

The  court,  in  the  course  of  its  charge,  said:  "Th»e  has  been  a  mis- 
take, and  upon  that  mistake  the  plaintiff  has  been  put  off  the  car; 
not  forcibly  put  off,  but  I  think  there  will  be  no  controversy  in  this 
ease  but  that  the  plaintiff  was  compelled  to  get  off  the  car.  The 
car  was  stopped  for  that  purpose,  and  the  plaintiff  was  invited  to  get 
off."'  The  defendant  excepted  to  "that  part  of  your  chaise  wherein 
the  court  says,  in  substance,  the  plaintiff  was  compelled  to  get  off  from 
the  car."  No  request,  however,  was  made  to  submit  any  question  on 
the  subject  to  the  jury.  The  conductor,  as  a  witness  for  defendant, 
testified:  "I  told  them  before  they  got  off  that  they  would  have  to 
pay  ten  cents  more  or  get  off,  and  they  refused  to  pay,  upon  the  ground 
that  they  had  paid.  I  then  stopped  the  car,  and  told  them  to  get  off, 
and  they  did  get  off."  The  defendant  has  no  reason  to  c<MnpIain  of 
the  charge  in  the  respect  suggested,  in  the  absence  of  any  request  for 
the  jury  to  pass  upon  the  question  of  ejection  or  expulsion.  The  fact 
that  no  actual  force  was  used  does  not  deprive  the  plaintiff  of  her 
right  to  damages.  Miller  v.  King,  supra  Smith  v.  Leo,  92  Hun, 
242,  244,  36  N.  Y.  Snpp.  949.  The  conductor  was  in  command,  and 
had  the  means  at  hand  of  enforcing  obedience  to  his  orders. 

The  exception  of  the  defendant  to  the  conrt  saying  in  its  charge  on 
the  question  of  damages  that  the  jury  might  take  into  consideratiim 
the  indignity  of  putting  the  plaintiff  off-  the  car,  the  passengers  being 
along,  was  not  well  taken.  Hamilton  v.  Railroad  Co.,  53  N.  Y.  25; 
Sedg.  Dam.  (8th  Ed.)  §  865.  Our  attention  is  called  to  some  rulings 
upon  evidence,  but  we  find  no  good  ground  for  reversal. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 


(10  App.  DlT.  561.) 

MITCHELL  V.  ROUSB. 

(Supreme  Cionrt,  Appellate  Division.  Third  Departmoit.    July  6.  1807.) 

1.  Nbw  Tkiai. — Conditions  Prkcbdbnt — Nonsuit. 

The  making  of  a  motion  for  a  nonsuit  is  not  a  condition  precedent  to  a 
motion  made  under  Code  Civ.  Proc.  g  999,  tac  a  new  trial  on  the  ground  that 
the  verdict  is  contrair  to  the  evidence. 

2,  iMPi.iKD  Contract  fok  Sekvicrs— Evidencr. 

Plaintiff  sued  defendant  for  serrlces  In  assisting  her  to  procure  a  settlement 
of  a  claim  against  a  railroad  tat  the  negligent  killing  of  her  husband,  to  ob- 
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tain  lipr  appointment  as  administratrix,  and  to  Invest  certain  money.  Plaln- 
tllT  was  not  a  lawyer,  and  was  a  relative  of  defendant.  It  appeared  that  after 
the  (lenth  of  defendant's  liusband  plaintiff  told  her  he  would  gladly  do  any- 
thing he  could  for  her;  that  afterwards  he  went  to  Albany,  at  her  requeac, 
to  negotiate  with  the  railroad  company;  that  he  made  no  charge  against  de- 
fendant, and  when  she  collected  her  money  received  from  her  the  amount  of 
his  expenses,  without  claiming  more,  but  borrowed  |1,000  from  her  on  hU 
note;  that  sulwequently  he  quarreled  with  defendant,  and  after  the  quarrel 
txought  this  suit  for  compensation  for  his  services.  The  only  evidence  0.° 
the  value  of  the  services  was  the  testimony  of  two  lawyers  as  to  the  value  of 
services  in  settling  claims  against  railroad  companies.  The  Jury  gave  plaintilT 
a  verdict  for  $350.  Held,  that  the  verdict  was  against  the  weight  of  evidence, 
and  should  be  set  aside. 

Appeal  from  Saratoga  county  court. 

Action  bj  Albert  F.  Mitchell  against  Carrie  A.  Bouse.  From  a 
judgment  entered  on  a  verdict  for  plaintiff  in  the  aum  of  $350,  and 
from  an  order  denying  a  motion  on  the  minutes  for  a  new  trial,  d^end- 
ant  appeals.     Reyersed. 

Argued  before  PABKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWm,  JJ. 

Lewis  E.  Carr,  for  appellant. 
Edgar  T.  Brackett,  for  respondent 

MEBWIN,  J.  The  recovery  in  this  case  is  for  persMial  servicea 
performed  by  the  plaintiff  at  the  request,  as  he  claims,  of  the  defendant 
in  aaaisting  her  to  procure  a  settlement  of  a  claim  she  had  against 
a  railroad  ctHnpany  for  damages  for  the  death  of  her  husband^  and 
also  in  assisting  her  in  her  appointment  as  administratrix  of  her  hus- 
band's estate,  and  in  investing  the  moneys  recoved  from  the  railroad 
company.  At  the  trial  the  plaintiff  was  called  as  a  witness,  and 
gave  a  statement  of  what  he  had  done,  but  did  not  state  the  value  of 
his  servicea  A  witness  was  then  called,  who  testified  that  he  lived 
in  Saratoga  Springs,  was  a  lawyer,  had  been  admitted  eight  or  nine 
years,  had  some  familiarity  with  the  work  connected  with  the  settle- 
ment of  claims  against  railroads,  had  seen  other  claims  than  those 
he- had  himself  settled,  had  heard  to  some  extoit  the  jKices  chatted 
for  doing  that  kind  of  work  by  others,  and  had  a  notion  of  the  value 
of  that  kind  of  work.  A  hypothetical  question  was  then  put  to  the 
witness  as  to  the  value  of  the  services  of  "a  person  in  Saratoga  Springs, 
*  *  *  a  person  not  a  lawyer,"  upon  an  assumed  state  of  facts, 
which  included  not  only  the  services  of  such  a  person  in  settling  a 
railroad  claim,  but  also  in  going  upon  the  bond  of  the  administratrix 
for  $6,000,  and  in  endeavoring  for  a  matter  of  three  months  to  make 
loans  of  the  money  received,  and  finally  securing  a  loan  at  $2,500, 
which  the  administratrix  rejected.  There  was  no  evidence  that  the 
witness  knew  anything  about  the  value  of  the  services  of  a  person  in 
becoming  a  surety  upon  such  a  bond  or  in  negotiating  loans.  'Rie 
question  was  objected  to  as  incompetent;  that  the  witness  was  not 
shown  competent  to  express  an  opinion  on  the  value  of  the  services 
stated.  The  objection  waa  overruled,  and  defendant  excepted.  The 
question  was  a^ed  and  answered  as  an  entirety.  As  to  a  portion 
he  was  not  shown  competent  to  speak,  and  this  portion,  judging  from 
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the  coorae  of  the  trial  and  the  size  of  the  verdict,  was  a  mate- 
rial one.  The  witness  was  not  asked  the  value  of  the  services  of  the 
plaintiff.  It  did  not  appear  that  he  was  acquainted  with  the  plain- 
tiff. There  was  no  other  evidence  of  value,  except  an  answer  to  the 
same  hypothetical  question  put  to  another  witness  whose  qualifica- 
tions for  answering  were  no  better,  and  to  which  the  same  objection 
was  taken  and  ruling  made.  The  objection  was,  we  think,  a  good 
one,  and  the  exception  was  well  taken.  Both  of  the  witnesses  on  the 
question  of  value  testify  upon  their  cross-examination  that  their 
knowledge  as  to  charges  for  settling  claims  was  confined  to  cases  of 
charges  by  lawyers.  So  that  any  inference  from  their  opinions,  as 
well  as  the  verdict  of  a  jury  based  on  them,  as  to  the  value  of  the 
services  of  the  plaintiff,  a  retail  grocer,  would,  to  say  the  least,  be  some- 
what speculative. 

The  court  charged  the  jury  that  the  plaintiff  oould  not  recover  if 
the  services  were  rendered  without  any  expectation  of  being  paid  for. 
The  jury,  by  their  verdict,  say  there  was  such  an  expectation.  The 
parties  were  relatives,  on  very  intimate  terms,  and  so  continued  up 
to  May,  1895,  when  some  dissatisfaction  was  manifested  about  a  se- 
curity, and  the  friendly  relations  terminated.  All  of  the  services  in 
question  had  been  rendered  before  this,  and  no  charge  thei-efor  had 
been  made  by  the  plaintiff.  He  had  told  the  defendant  soon  after 
the  funeral  of  her  husband  that  anything  he  could  do  for  her  he  would 
be  glad  to  do.  Afterwards  she  asked  him  to  go  to  Albany,  and  see 
what  the  railroad  company  would  do,  saying  that:  "I  will  pay  your 
expenses  and  all  trouble.  •  *  •  Now,  will  you  do  this  ior  me? 
You  don't  know  how  I  hate  to  ask  it."  He  replied:  "Of  course,  I 
will  go  to  Albany  for  you,  or  anywhere  else  that  I  can  be  of  service 
to  you,  Carrie,  don't  say  that  you  hate  to  &A  me  to  do  for  you;" 
and  then  referred  to  former  kindness  on  her  part.  He  appeared  be- 
fore the  railroad  agent  as  the  relative  and  friend  of  defendant.  After 
she  received  payment  from  the  company,  she  paid  the  plaintiff  for  his 
expenses,  and  nothing  was  then  said  about  any  oth^:  charges.  The 
plaintiff  had  $1,000  of  the  money,  and  gave  the  defendant  his  note  for 
it.  He  never,  in  any  interview  with  the  defendant,  told  her  that  he 
had  any  charge  for  services,  and  the  first  time  he  made  any  such 
claim  was  through  an  attorney  in  the  fall  of  1895.  Very  evidently, 
up  to  the  dispute  in  May,  1895,  the  plaintiff  had  no  desire  ac  expecta- 
tion of  pecuniary  payment  from  the  defendant.  He  so  testifies  in 
substance.  He  says  he  had  not  made  up  his  mind  to  make  any  charge 
until  after  that  time.  True,  the  defendant  had  offered  to  pay  him, 
but  the  plaintiff,  by  his  conduct,  if  not  by  his  words,  had  repudiated 
any  such  idea,  just  as  a  man  naturally  would  do  under  such  circum- 
stances. Tlie  idea  of  a  charge  was  an  afterthought,  and  the  result 
of  the  severance  of  their  friendly  relations.  We  are  inclined  to  th*- 
opinion  that  the  finding  that  the  services  were  rendered  with  thf 
expectation  of  being  paid  for  is  against  the  weight  of  evidence.  It  is 
suggested  that  this  question  cannot  be  raised,  as  no  motion  for  a  non- 
suit was  made.  That  does  not  seem  to  be  a  condition  precedent  to  a 
motion,  made  under  section  999  of  the  Code  of  Civil  Procedure,  for  a 
new  trial  upon  the  ground  that  the  verdict  is  contrary  to  the  evidence. 
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Picard  v.  Lang,  3  App.  Div.  51,  38  N.  Y.  Supp.  229,  and  cases  cited. 
It  follows  that  the  judgment  should  be  reversed. 

Judgment  and  order  reyersed,  and  new  trial  granted,  costs  to  abide 
the  event     All  concur,  except  PUTNAM,  J.,  not  acting. 


(20  App.  DiT,  L) 

PEOPLE  ex  reL  VAN  SICKLE  v.  AUSTIN  et  ai 

(Supreme  Court,  Appellate  Division,  Second  Department    July  7,  1897.) 

1.  Town  Elbctioms— Timb  for  Holding. 

The  holding  of  a  town  meeting  from  9  a.  m.  to  12  m.,  and  from  1  p.  m.  to 
sunset,  compiles  with  Laws  1890,  c.  569,  §  29,  providing  that  "town  meetings 
shall  be  kept  open  for  the  purpose  of  voting  in  the  daytime  only,  between  the 
rising  and  setting  of  the  sun." 
Sl  Cbktiokari— Whbd  Libs— Jodicial  Acts. 

Certiorari  does  not  lie  to  review  the  acts  of  an  election  board  in  receiving 
TOtes,  and  announcing  the  result,  as  they  are  not  judicial  in  character. 

Oertiorari  by  the  people,  on  the  relaticm  of  James  I.  Van  Sickle, 
against  Jacob  O.  Austin  and  others,  constituting  the  dection  board 
of  the  town  of  Minisink,  to  review  the  action  of  the  board  in  conduct- 
ing the  annual  town  meeting,  held  on  the  2d  day  of  March,  1897. 
Writ  quashed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Wilton  Bannet,  for  relatfflp. 
T.  S.  Hulse,  for  defendants. 

BRADLEY,  J.  The  charge  made  by  the  petition  of  the  relator  is 
that  the  annual  town  meeting,  held  in  the  town  of  Minisink,  was  ille- 
gal in  its  result,  announced  by  the  election  board,  because  the  polls 
were  not  open  during  the  requisite  time,  in  that  the  polls  were  not 
opened  at  sunrise,  and  kept  continuously  open  until  sunset.  And 
reference  is  made  to  the  statute,  which  provides  that  "town  meetings 
shall  be  kept  open  for  the  purposes  of  voting  in  the  daytime  only,  be- 
tween the  rising  and  setting  of  the  sun."  Laws  1890,  c.  669,  §  29: 
It  appears  that  the  polls  were  opened  at  9  o'clock  in  the  forenoon, 
and  continued  open  from  that  time  until  sunset,  except  one  hour,  from 
12  o'clock  noon  until  1  o'clock  p.  m.  Unlike  the  statutory  direction 
applicable  to  general  elections,  the  statute  in  question  does  not,  in 
express  terms,  provide  the  hour  or  time  the  polls  shall  be  opened, 
or  that  "there  shall  be  no  adjournment  or  intermission  until  the  polla 
are  closed."  Laws  1896,  c.  909,  §  3.  The  language  of  the  provision 
of  the  present  statute  as  to  the  time  that  town  meetings  shall  be  kept 
open  for  purposes  of  voting  is  substantially  no  different  than  it  has 
been  for  upward  of  80  years.  2  Rev.  Laws,  p.  127;  1  Rev.  St.  p.  342, 
§  16.  And  it  never  has  been  so  construed  as  to  require  that  the  polls 
of  town  meetings  be  opened  at  sunrise,  or  continuously  kept  open  un- 
til sunset,  as  contended  by  the  learned  counsdi  for  the  relator.  But 
the  contrary  has  been  held  by  the  courts.  Goodel  v.  Baker,  8  Cow. 
286;  People  t.  Martin,  5  N.  Y.  22.     This  view  of  the  interpretation  of 
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the  statute  disposes  of  the  question  of  legality  cl  the  town  meeting 
adversely  to  the  contention  of  the  relator. 

There  is  a  further  reason  why  the  writ  cannot  be  supported,  and 
that  is  in  the  fact  that  a  certiorari  is  available  only  to  review  a 
determination  judicial  in  character.  The  functions  of  the  election 
board  of  a  town,  in  receiving  votes  and  announcing  the  result,  are  not 
judicial.  In  doing  that,  they  do  not  necessarily  have  any  discretion 
to  exercise  or  any  determination  to  make.  T^ey  receive  the  votes, 
count  them,  and  return  the  results  which  the  figures  produce.  There 
is  no  allegation  in  the  petition  of  any  judicial  action  of  the  defend- 
ants, nor  does  anything  of  that  character  appear  in  their  return.  It 
cannot  therefore  be  assumed  that  any  acts  performed  by  them,  as  such 
board,  were  other  than  such  as  may  be  denominated  "ministerial" 
and  "administrative";  and  therefore  they  are  not  the  subject  of  re- 
view by  the  writ  issued  herein.  Code  Civ.  Proc.  §  2121;  People  v. 
Walter,  68  N.  Y.  403;  People  v.  Board  of  Com'rs,  97  N.  Y.  37;  Peoi^e 
V.  Board  of  Sup'rs,  181  N.  Y.  468,  30  N.  E.  488;  In  re  Many,  10  App. 
Div.  451,  41 N.  Y.  Supp.  993. 

The  writ  of  certiorari  should  be  quashed.     All  concur. 


(20  MIsw.  Rep.  437.) 

EARL  v.  BREWER. 

(Supreme  CSourt,  Trial  Term,  Lewis  CJonnty.    May,  1S9T.) 

AOnON  AOAIN8T  JOBTICB— IlLBOAI,  EnTRT  OF  JUDGMENT. 

Defendant,  a  Justice  of  the  peace,  entered  two  Judgments  against  plaintiff 
wltbont  any  service  of  smomons  upon  her,  and  without  any  authoriised  ap- 
peamnce  by  her.  Plaintiff  brought  two  suits  in  the  supreme  court  to  lestrahi 
the  iasnanoe  of  executions  on  these  Judgments,  and  to  have  than  declared 
▼old,  whlcb  suits  she  subsequently  settled.  Held,  she  could  recover  for  her 
expenses  In  the  supreme  court  actions. 

Action  by  Isora  E.  Earl  a^inst  Delos  V.  Brewer.  Judgment  toe 
plaintiff. 

1  A,  Wormuth  and  Walter  Ballou,  for  plaintiff. 
James  Coupe,  for  defendant. 

mSCOCK,  J.  During  the  month  of  April,  1895,  the  defendant 
was  a  justice  of  the  peace  In  and  for  the  town  of  Frankfort,  Herki- 
mer county.  Upon  the  17th  day  of  that  month,  as  such  justice,  he 
issued  a  summons  in  each  of  two  actions  brought  against  the  defend- 
ant, impleaded  with  others.  The  summons  in  neither  action  was 
served  upon  her,  but  upon  the  return  day  her  husband,  who  was  one 
oi  the  other  defendants  in  the  action,  appeared  before  the  justice. 
It  is  disputed  whether  or  not  he  claimed  to  appear  for  this  idaintiff, 
but,  whatever  the  truth  of  that  dispute  may  be,  I  do  not  think  that 
there  is  any  evidence  in  this  case  from  which  I  can  find  that  he  was 
anthorized  to  appear  for  her,  whether  he  did  <x  not.  Subsequently, 
without  any  service  of  the  summons  upon  her,  and  without  any  author- 
ized appearance  by  her,  judgment  was  entered  by  the  defendant  in 
each  action,  npon  which  a  transcript  was  filed,  and  execution  issued  to 
the  sheriff  ot  Herkimer  county,  who  thereupon  made  levies  thereun- 
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der  upon  her  property.  Thereafter  two  actions  were  brought  by 
plaintiff  in  the  supreme  court  against  the  said  sheriff  and  the  plaintiff 
in  each  of  said  actions  to  have  said  judgments  declared  void,  and  all 
proceedings  thereunder  restrained,  etc.,  and  a  temporary  injunction 
obtained  to  accompany  the  summons.  Subsequently  these  actions 
were  settled,  plaintiff  securing  without  costs  substantially  the  relief 
asked,  being  released  from  any  liability  upon  the  claims  involved  in 
the  justice  court  suits.  Plaintiff  now  seeks  to  recover,  as  an  dement 
•of  damages  suffered  by  reason  of  the  unauthorized  entry  of  paid  judg- 
ments by  defendant,  her  expenses  in  said  supreme  court  actions. 

I  think  that  she  is  entitled  to  recover  therefor,  and  that  defend- 
ant's contention  that  her  only  course  by  which  to  get  rid  of  said  judg- 
.  ments  was  by  appeal  therefrom  is  not  well  founded.  Certainly,  as 
against  this  defendant,  I  think  she  had  the  right  to  take  the  course 
which  she  did  for  the  purpose  of  correcting  his  unauthorized  act. 

Upon  this  view,  the  only  question  remaining  in  the  case  is  that  of 
damages.  These  I  am  disposed  to  make  as  light  as  possible,  for 
there  is  no  question  but  what  on  the  one  hand  the  defendant  acted 
in  good  faith  in  rendering  the  judgments,  and  that  upon  the  other 
the  plaintiff  has  secured  some  compensation,  at  least,  by  being  released 
from  any  liability  upon  the  claims  involved  in  the  justice  coort  suita 
Moreover,  the  actions  and  the  papers  therein  were  substantially  dupli- 
■«;ates  of  each  other,  and  outside  of  merely  clerical  work  did  not  involve 
any  more  labor  than  would  one  action.  Under  the  circumstances, 
1  herefore,  I  think  that  an  allowance  to  plaintiff  of  $50  for  sorices  in 
the  two  actions,  and  in  addition  $20  for  expenses  said  to  have  been 
incurred  in  serving  the  papers,  will  be  sufiScient  Findings  may  be 
]>repared  in  accordance  with  these  views  and  awarding  plaintiff  judg- 
ment as  above  stated,  with  costs. 

Ordered  accordingly. 


■(•-"I  .\n-<-.  u<i).  ms.) 

HAND  V.  SHAW  et  al 
(Caty  Court  of  New  York,  General  Term.    July  15,  1897.) 

1.  Acnon  ox  Contract— Complaint, 

A  complaint  alleging  the  breach  of  a  contract  to  pay  to  plaintiff  a  certain 
sum  "In  trade,"  the  amoant  "to  be  deducted  from  merchandise  to  be  wdd  for 
a  proposed  new  hotel,  other  than  has  been  estimated  or  contracted  for  at  this 
time,"  does  not  state  facts  sufficient  to  constitute  a  canse  of  action,  where  It 
Is  not  averred  that  there  was  a  sale  for  such  purpose,  and  that  plaintiff  gave 
notice  to  defendants,  at  the  time  he  gave  tlie  order,  that  the  merchandise 
was  for  a  proposed  new  hotel,  and  of  the  particular  hotel  for  which  It  was 
Intended. 

2.  Same— CojfDiTTONAT,  Liatjtlitt. 

Such  complaint  is  defective,  under  Code  Civ.  Proc.  {  534,  where  the  liability 
alleged  Is  conditional,  and  depends  on  facts  outside  of  the  Instnmient  on  which 
It  Is  founded,  which  are  not  averred. 

■8    Dismissal— No  Catsk  op  Action. 

Where  the  complnint  does  not  state  a  cause  of  action,  the  objection  la  avail- 
able on  the  trial,  at  any  time,  on  motion  to  dismiss  the  complaint. 

Appeal  from  trial  term. 
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Action  by  Elwood  8.  Hand  against  William  A.  Shaw  and  another. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.     Affirmed. 
Argued  before  VAN  WYC5K,  C.  J.,  and  McCARTHY,  J. 

CJharles  De  Hart  Brower,  for  appellant. 
David  J.  Newland,  for  respondentsi 

McCarthy,  J.  We  think  that  the  objection  raised  by  the  appel- 
late term  in  Hand  v.  Shaw,  18  Misc.  Eep.  1,  41  if.  Y.  Supp.  16,  still 
exists,  and  is  aafBdent  to  afOrm  this  judgment.  But,  if  that  has  been 
cured,  it  is  clear  tliat  this  complaint  is  defective,  in  that  it  does  not 
srate  facts  sufflcleBtto  constitnte  a  cause  of  action,  and  thus  the  plain- 
tiff cannot  recover.  The  complaint  was  clearly  bad.  Th&K  must 
be,  first,  a  sale  of  the  merchandise  by  the  defenJdants  for  a  proposed 
new  hotel,  which  must  be  made  known  at  the  time  of  the  selection  out 
of  which  the  deduetlon  which  the  plaintiff  desires  could  be  made;  and 
the  fact  that  there  was  a  sale  for  such  a  purpose,  and  that  the  jrfain- 
tiff  gave  notice  to  the  defendants  at  the  time  he  gave  the  order  that 
the  merchandise  was  for  a  proposed  new  hotd,  and  the  particular 
hotel  for  which  it  was  intended,  should  have  been  averred.  The  de- 
nial in  the  answer  does  not  cure  the  complaint  in  these  particulars. 
Xor  can  it  be  sustained  by  section  534  of  the  Code  of  Civil  Procedure, 
for,  where  the  liability  is  conditional,  as  in  this  case,  and  depends  on 
facts  outside  of  the  instruments,  such  facts  must  also  be  aveired. 
Todter  V.  Amoux,  76  N.  Y.  401;  Broome  v.  Taylor,  Id.  564.  And 
whei-e  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  the  objection  is  available  on  the  trial  at  any  time  upon 
motion  to  dismiss  the  complaint;  and,  when  made,  is  not  a  matter  of 
discretion,  but  one  of  right. 

The  motion  to  dismiss  the  complaint  was  properly  made,  both  at  the 
beginning  and  at  the  end  of  the  trial,  and  should  have  been  granted 
at  either  time.     Coffin  v.  Reynolds,  37  N.  Y.  640. 

In  regard  to  the  exception  by  the  plaintiff  to  the  ruling  of  the  court, 
it  mattered  not  what  the  plaintiff  determined  alone,  and  in  the  ab- 
sence of  the  defendants,  as  to  what  to  do,  but  it  was  necessary  for  the 
I)laintiff  to  show  the  exact  contract  between  him  and  the  defendants, 
as  that  was  the  issue  here,  and  as  to  what  occurred,  this  not  being 
a  regular  and  ordinary  sale,  and  he  being  an  employ^  only,  and  with- 
out authority  of  the  defendants;  and  without  any  notice  to  the  de- 
fendants in  advance  that  this  purchase  was  being  made  in  connection 
With  the  contract  herein,  anything  he  might  say  as  to  the  prices  and 
grade  of  merchandise  under  this  peculiar  contract  would  not  bind 
the  defendants. 

After  an  examination  of  all  the  facts,  we  think  the  judgment  should 
be  affirmed,  with  costs. 

VAN  WYCK,  a  J.,  concura 
46  N  J.S.-S4 
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and  M  New  York  SUte  Reporter. 
(20  Misc.  Rep.  C.78.) 

DENNISON  T.  MUSGRAYB. 

(City  Coort  of  New  Tork,  General  Term.    Jnly  2,  1807.) 

Trial  Practice— Direction  of  Vkhdict. 

It  l8  error  to  direct  a  verdict  tat  defendant  where  the  eyidance  does  not 
show  him  entitled  tliereto  on  the  merits,  though  plalntifF  baa  rested  before 
Introdndng  safBdent  evidence  to  prove  hla  case. 

Appeal  from  trial  term. 

Action  by  James  A.  Dennison  against  Fannie  E.  Mnsgrave.     From 
a  judgment  for  defendant,  plaintiff  appeals.     Beversed. 
Argued  before  McGABTHY  and  SCUUCIUMAN,  J  J. 

F.  G.  Wetterau,  toe  appellant 
F.  Bien,  toe  respondent. 

SCHUOHMAN,  J.  This  is  an  appeal  from  a  judgment  entered  in 
favor  of  the  defendant  against  the  plaintiff  upon  a  direction  by  the 
court  The  action  is  brought  to  recover  the  sum  of  |900  for  legal 
services  rendered  by  the  plaintiff  to  defendant  at  her  special  instance 
and  request  The  answer  cimstltutes  a  general  denial.  The  evi- 
dence adduced  at  the  trial  does  not  present  any  facts  ac  circumstances 
whatever  upon  which  either  a  verdict  for  the  plaintiff  or  for  the  de- 
fendant could  be  founded.  The  plaintiff  was  bound  to  prove  that 
he  was  employed  by  the  defendant  to  render  certain  legal  services 
for  her,  and  that  he  did  render  those  services  and  the  value  thereof. 
To  judge  from  the  drift  of  the  questions  that  were  framed  and  put  to 
the  plaintiff,  we  assume  that  the  plaintiff  was  employed  by  the  hus- 
band of  the  defendant;  that  pursuant  to  orders  received  from  the 
husband  he  rendered  certain  legal  services,  and  that  the  defendant 
had  the  benefit  of  said  services,  and  ratified  the  same.  The  plaintiff 
insisted  upon  proving  the  rendition  of  his  services  first,  and  that  they 
were  rendered  upon  the  order  of  the  defendant's  husband.  The  court, 
however,  kept  him  to  a  different  order  of  proof,  and  directed  him  that 
he  should  prove  first  his  employment  by  the  defendant,  or,  if  onployed 
by  defendant's  husband,  his  anthwity  from  the  defendant  in  that  re- 
spect. The  plaintiff  thereupon  framed  and  put  a  number  of  questions, 
every  one  of  which  were  objected  to  and  excluded.  At  such  stage  of 
the  case  both  plaintiff  and  defendant  rested.  The  defendant's  attor- 
ney then  made  a  motion  for  the  direction  of  a  verdict  for  the  defend- 
ant. The  motion  was  granted,  and  exception  taken.  Thus  a  question 
of  law  is  presented.  We  maintain  that  the  proper  motion  to  be  made 
should  have  been,  and  that  the  court  had  no  other  authority  to  enter- 
tain any  motion  except,  one  for  the  dismissal  of  the  complaint  for  in- 
suflBciency  of  proof  of  the  plaintiff's  cause  of  action.  The  court,  by  di- 
recting a  veidict  for  the  defendant,  adjudged  that  on  the  evidence 
adduced  the  defendant  was  entitled  to  a  judgment  on  the  merita 
There  is  no  such  evidence  in  this  case  upon  which  any  such  judgment 
could  be  founded.  Besides,  this  judgment  would  be  a  bar  to  a  new 
action  for  the  same  cause,  while  a  judgment  dismlsring  the  {daintifrs 
complaint  for  insufScient  proof  would  not  be  a  bar  to  a  new  action. 
The  court  had  no  power  to  direct  such  a  verdict  iqton  inconclusive 
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evidence.  To  maintain  this  judgment,  it  had  to  appear  that  upon  the 
undisputed  evidence  the  defendant  was  entitled  to  a  judgment.  There 
is  no  evidence  whatever  to  sustain  this  judgment.  Pla«e  v.  Hajward, 
117  N.  Y.  487,  23  N.  E.  25;  Briggs  v.  Waldron,  83  N.  Y.  582;  Lomer  v. 
Meeker,  25  N.  Y.  361;  Budd  v.  Davis,  3  Hill,  287,  affirmed  in  court 
of  errors,  7  Hill,  529;  Bliven  v.  Robinson,  152  N.  Y.  333,  46  N.  E.  615. 
These  authorities  establish  the  modes  of  taking  the  case  from  the 
jury,  viz.:  (1)  If  at»the  instance  of  the  plaintiff,  by  motion  to  direct 
a  verdict.  (2)  If  at  the  instance  of  the  defendant,  either  by  motion 
for  a  nonsuit,  or  by  motion  to  direct  a  verdict,  according  to  whether 
defendant  is  merdy  to  put  jdaintiff  out  of  court  or  to  have  a  final  ad- 
judication against  him.  In  a  conmon-law  action,  after  proofs  submit- 
ted, the  plaintiff  can  only  be  nonsuited  for  failure  to  establish  a  cause 
of  action,  and  a  verdict  toe  defendant  to  an  affirmative  judgment 
against  plaintiff.  There  is  a  difference  in  the  effect  of  the  adjudica- 
tion of  a  nonsuit  and  a  verdict  for  defendant  by  direction  of  the  court. 
The  latter  creates  a  bar  to  a  new  action,  and  the  former  does  not. 

Judgment  appealed  from  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event 

McCarthy,  J.,  concurs. 

(20  Misc.  Rep.  697.) 

KRAUSS  et  aL  v.  ABBLES. 

(City  Coart  of  New  York,  General  Term.    July  IS,  1807.) 

WiTRBeS— COJIPBTKHCV. 

A  plaintiff  is  not  barred  of  recovery  because  of  bis  interest,  wliere  a  dispute 
arose,  and  only  be  and  defendant  were  present. 

Appeal  from  trial  term. 

Action  by  Richard  Krauss  and  another  against  Simon  Abeles. 
From  a  judgment  for  plaintiffs,  defendant  appeals.     Affirmed. 

Argued  before  VAN  WYCK,  C.  J.,  and  SCHUOHMAN  and  Mc- 
OARTEEY,  JJ. 

Strong  &  Gadwalader,  for  appellant. 
B.  Lewinson,  for  respondents. 

McCarthy,  j.  This  is  entirely  a  question  of  fact,  and  was  fairly 
and  properly  left  to  the  jury.  Ttey  have  believed  the  plaintiffs'  testi- 
mony, and  found  for  them.  It  is  not  the  rule,  and  th«%  is  no  such  law, 
that  where  a  dispute  arises,  and  only  the  idaJntiff  and  the  defendant 
were  present,  the  plaintiff  cannot  recover,  because  he  is  interested. 
It  is  still  a  question  for  the  jury,  under  proper  instructions,  which  the 
appellant  availed  himself  fully  of. 

Judgment  is  th««fore  affirmed,  with  cost&     All  concur. 
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•Dd  80  New  Tork  SUte  Reporter. 

(21  Mlac.  Rep.  705.) 

LIEBMAN  T.  MILLER. 

(Olty  Conrt  of  New  Tork,  General  Term.    JiOy  15,  1807.) 

1.  Wager— Recovrkv  from  STAKEnoLDKR. 

One  who  has  made  a  wager  on  the  outcome  ot  as  election  may  recover  of 
a  stakeholder  the  amomit  deposited  with  him,  by  virtue  ot  1  Rev.  St  p.  6U2. 
§i  8,  9,  providing  for  the  recovery  of  a  deposit  of  money  upon  the  event  of  a 
wager  made  to  depend  upon  an  unlcuown  or  oonting«ut  event 
8.  Same — Betting  on  Election. 

Wagering  on  an  election  is  not  playing  at  a  game,  within  the  meaning  ot 
Rev.  St.  p.  662,  {  14,  providing  that  one  who  lias  lost  money  by  betting 
while  playing  at  any  game  may  recover  It  back  within  three  months. 

Appeal  from  trial  term. 

Action  by  Joseph  Liebman  against  Frank  Miller.     From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 
Argued  before  McCARTHY  and  SCHU0H1L\N,  JJ. 

Einstein  &  Townaend,  for  appellant. 
Charles  M.  Koplik,  for  respondent 

McCABTHY,  J.  The  plaintiff,  on  October  21,  1896,  placed  in  the 
hands  of  the  defendant,  Miller,  as  stakeholder,  the  swu  of  flOO, 
wagering  that  sum  against  |300,  also  apparently  placed  in  Miller's 
hands  by  one  L.  Fishw.  The  terms  of  the  wager  are  in  the  defend- 
ant's handwriting,  as  follows:  "If  Bryan  is  elected,  Frank  Miller  pays 
Liebman  |400."  This  writing  was  headed  by  the  words:  "flOO.OO 
received.  Exchange  memorandum  of  election  bet  between  J.  Lieb- 
man and  F.  Miller."  It  is  quite  apparent  frmn  this  writing,  and 
from  defendant's  letter  to  plaintiff  dated  October  19,  1896,  and  also 
from  his  verbal  statement  made  to  plaintiff,  all  of  which  appears  in 
the  printed  record,  that  defendant  acted  as  stakeholder  of  the  above 
wager.  That  an  actual  wager  was  made  between  plaintiff  and  Fisher 
conc^ning  the  election  of  a  president  of  the  United  States,  and  whiob 
was  not  yet  determined,  is  apparent.  The  transactlOD  in  qaestion 
was  clearly  a  wager,  and  the  defendant  a  stakeholder,  within  the 
meaning  of  the  law.  1  Rev.  St.  p.  662,  §§  8,  9.  The  plaintiff's  right 
to  recovery  of  the  fund  deposited  by  him  with  defendant  is  clear. 
He  was  not  bound  to  commence  his  action  to  recover  the  same  within 
three  months  after  such  delivery,  for  section  14  of  the  act  just  referred 
to  does  not  apply  to  wagers  of  this  kind,  but  only  playing  or  bettinj; 
upon  any  game.  This  transaction  was  not  a  wager  or  bet  upon  a 
game,  but  was  upon  an  event  which  was  at  the  time  of  the  making  of 
such  wager  an  imknown  or  contingent  event,  and  therefore  does  not 
apply  as  the  appellant  asserts. 

Upon  the  whole  record,  in  our  judgment,  the  trial  justice  was  right 
in  directing  a  verdict  for  the  plaintiff,  and  the  judgment  tharefore  is 
affirmed,  with  costs. 

SCHUfJHMAV.  J.,  concurs. 
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(20  Misc.  Bep.  077.) 

DIVVEB  r.  HALL. 

(City  Oonrt  of  New  York,  General  Tenn.    July  2,  1897.) 

Weight  of  Evidbnhk. 

It  la  not  error  to  charge  "that  the  Jniy  are  not  to  be  swayed  by  the  number 
of  witnesses,  but  by  the  quality  of  the  testimony." 

Appeal  from  trial  term. 

Action  by  Edward  Diwer  against  Benjamin  J.  Hall.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  motion  for  new  trial, 
defendant  appeals.     AflBrmed. 

Argued  befwe  VAN  WYCK,  C.  J.,  and  SCHUOHMAN,  J. 

Xadel,  Smythe,  Carrere  &  Trafford,  for  appellant 
T.  A.  Stoddard,  for  respondent. 

SOHUCHMAN,  J.  This  is  an  appeal  from  a  judgment  entered  on 
a  verdict  rendered  by  a  jury,  and  from  the  order  denying  a  motion 
for  a  new  trial,  made  on  the  judge's  minutes.  The  action  is  brought 
to  recover  damages  for  personal  injuries  caused  by  the  falling  of  a 
skid,  which  plaintiff,  who  was  working  as  a  longshoreman  for  the 
defendant,  a  stevedore,  claims  was  not  made  fast  to  the  side  of  the 
vessel  that  he  was  assisting  in  loading,  and  which  skid  was  not  pro- 
vided with  lanyards.  The  defendant's  liability  under  the  law  as 
master  towards  the  plaintiff,  hi«  servant,  arises  from  the  fact  that  he 
is  bound  to  provide  proper  and  suitable  tools  and  appliancea  The 
evidence  on  behalf  of  the  plaintiff,  and  particularly  the  testimony  of 
plaintiffs  witness  Daniel  Donovan,  shows  that  thwe  were  no  lan- 
yards attached  to  that  skid,  and  that  the  skid  was  not  fastened  to  the 
rails  of  the  vessel.  The  defendant's  contenti<Hi  is  that  there  were 
lanyards  attached  to  the  skid,  and  that  there  were  ropes  lying 
around  the  vessel  which  could  have  been  used  for  lanyards  in  fasten- 
ing the  skid  to  the  vessel ;  that  he  had  a  competent  gangway  man  at 
the  time  at  the  work,  whose  duty  and  function  it  was  to  see  to  it 
that  the  skid  was  properly  fastened,  and  that,  if  said  gangway  man 
did  not  perform  his  functions  properly,  the  accident  was  caused  and 
the  injury  to  the  plaintiff  occasioned  by  the  carelessness  and  negli- 
gence of  a  co-workman,  for  which  the  defendant,  as  master,  is  not 
liable.  The  plaintiff's  and  the  defendant's  contentions  under  such  a 
state  of  evidence  were  fairly  submitted  to  the  jury,  -which  found  in 
plaintiff's  favor,  and  we  do  not  deem  ourselves  to  be  justified  to  disturb 
that  verdict  on  the  evidence.  We  do  not  think  that  that  part  of  the 
judge's  charge  saying  "that  the  jury  are  not  to  be  swayed  by  the  num- 
ber of  witnesses,  but  by  the  quality  of  the  testimony,"  which  the  de- 
fendant took  exception  to,  misled  the  jury,  or  influenced  the  jury  in 
their  verdict  in  any  way,  to  the  defendant's  injury. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 

VAN  WYCK.  C.  J.,  concurs. 
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and  n  New  York  SUte  ReporUr. 
(20  Misc.  Bep.  676.) 

IIAAS  T.  McENTEOART  et  aL 

(City  Ooort  of  New  York,  General  Term.    Jvij  2,  180T.) 

SUPPLBMEMTARV   PrOCEEDINOS — JURISDICTION. 

CJonsent  of  rlrai  clalmantB  will  not  confer  upon  a  court  Jurisdiction  to  settle 
their  dispute  as  to  a  fund  in  supplementary  proceedings. 

Appeal  from  order  confirming  report  of  referee. 

Supplemental  proceedings  in  aid  of  an  execution  on  a  judgment  in 
favw  of  FrederidL  W.  Siaas  against  James  McEntegart  and  another. 
From  an  order  confirming  a  referee's  report,  James  J.  Fitzgerald,  a 
claimant  to  a  fund,  appeals.     Reversed. 

Argued  before  VAN  WYCK,  0.  J.,  and  MdOARTHY  and  SOHUCH- 
MAJSr,  JJ. 

J.  F.  Fitzgerald,  for  appellant. 
W.  K.  Klinker,  for  respondent 

SOHUCHMAN,  J.  This  is  an  appeal  from  an  order  oonfirming  a 
referee's  report,  made  pursuant  to  an  order  in  sapplonentaty  proceed- 
ings, made  and  entered  on  consent  of  both  claimants,  referring  to  a 
referee  the  qnestiiMi  "of  ownership  of  a  certain  fund  on  deposit  with 
a  third  party,  and  the  question  as  to  who  is  entitled  to  the  whole 
or  any  part  of  the  money  thus  deposited."  l%e  appellant  maintains 
that  this  court  is  without  jurisdiction,  and  that  his  said  consent  does 
not  confer  jurisdiction  of  the  subject-matter  upon  this  court.  Sup- 
plementary proceedings  are  special  proceedings,  and  the  court  haa 
not,  and  cannot  confer,  greater  jurisdiction  than  what  is  conferred  by 
statute.      The  established  rule  of  law  is: 

"Whenever  a  swbstantkil  dispute  arises  as  to  the  ownership  of  a  certain  fond 
lietweeii  rival  claimants,  the  court  enunot  settle  such  dispute  In  supplementary 
proeoedings,  but  should  leave  the  parties  to  their  action."  Krone  ▼.  ICotz,  3  App. 
Dly.  587,  38  N.  Y.  Supp.  225. 

The  facts  in  this  matter  reveal  substantial  dispute.  The  respond- 
ent may  apply  for  the  appointment  of  a  receiver,  who  can  bring  an 
action. 

Order  appealed  from  reversed,  without  costs.     All  concur. 


(20  Misc.  R^.  680.) 

EICHHOLD  et  al.  v.  TIFFANY  et  al. 

(City  (3ourt  of  New  York,  General  Term.    July  2,  1897.) 

1.  EvinENCE— St;rKictENCT. 

The  testimony  of  a  witness  that  on  a  previous  trial  defendant  admitted  his 
signature  to  a  paper  is  sufficient  evidence  of  the  malting  thereof. 

3.    (JUARAXTT— EVIDK.NCK. 

An  Itemized  statement  of  goods  sold  and  delivered,  sworn  to  be  correct,  and 
admitted  In  evidence  without  objection,  Is  sufficient  evidence  of  the  sale  and 
delivery  thereof,  in  a  suit  against  one  guarantying  the  payment  therefor. 
8.  Dkci>arations. 

The  declarations  of  the  prlncipfil  made  during  the  transaction  of  tbe  busi- 
ness, for  which  the  surety  Is  bound,  are  competent  evidence  agahist  the 
surety;   but  his  declarations  subsequently  made  are  not  competent 
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4   BURDBN  OV  PrOOV. 

The  burden  is  upon  a  defendant  guarantor  to  show  that  an  admiaaioo  of 
the  iMTlncIpal  making  a  prima  facie  caae  for  plaintiff  la  not  true. 

Appeal  from  trial  term. 

Action  by  Charlea  Eidihold  and  another  against  Charles  Ll  Titttuay 
and  another.  'From  a  judgment  toe  plaintiffs,  and  from  an  order  de- 
nying a  motion  for  new  triid,  Charles  L.  Tiffany  appeals.     AfiQrmed. 

Argaed  before  VAN  WYOK,  0.  J.,  and  MoQASTHT  and  SCHUOH- 
MAN,  JJ. 

C.  £.  Miller,  for  appelhmt 

8.  Fleischman,  for  respondoiti. 

BCHUGHMAN,  J.  This  is  an  appeal  from  a  Judgment  entered 
apon  a  Terdict  rendered  by  a  jury,  and  from  an  wder  denying  a  mo- 
tion for  a  new  trial,  made  upon  the  judge's  minutes.  This  action  is 
brought  to  recovar  f  1,000  and  interest  on  a  written  gaaranty  giyen 
by  the  defendants.  The  defendant  Tiffany  is  the  only  defendant  who 
interposed  an  answer.     The  written  guaranty  reads  as  follows: 

"New  York,  April  15,  1887. 
"In  consideration  of  one  ($1)  dollar  paid  to  us  in  hand,  we  hereby  guaranty  to 
Mewrs.  Eichhold  and  MlUer  the  payments  of  all  goods  purchased  by  Messrs.  B. 
C.  Twmg  &  Oo.,  St  LoQi8,'Mo.,  to  the  extent  at  one  thousand  ($1,000)  dollars. 

"J.  A.  Williams. 
"C.  L.  Tiffany." 

The  answer  sabstantially  amounts  to  a  general  denial.  Therefore 
the  jdaintiffs,  in  order  to  recover,  are  bound  to  prove :  First.  The  mak- 
ing of  the  guaranty  by  the  defendant  Tiffany.  Second.  That  the 
goods  were  purchased  by  B.  C.  Young  &  Co.;  otherwise  goods  were 
sold  and  delivered  to  B.  C.  Tonng  &  Co.  by  the  plaintiffs  between 
April  25  and  September  30,  1887,  both  dates  inclusive,  lliird.  That 
$1,000  worth  of  said  goods  was  sold,  and  has  not  been  paid  for. 
Fourth.  That  defendants  had  failed  to  perfwm  their  obligation  in- 
*  cnrred  l^  said  written  guaranty,  thereby  becoming  liable  to  the 
plaintiffs  fw  the  sum  of  f  1,000  and  interest. 

As  to  the  proof  of  the  making  of  said  written  guaranty  by  the  de- 
fendant Tiffany,  as  stated  in  said  first  subdivision,  the  evidence  shows 
that  the  plaintiff  Charles  Eichhold  testified  as  follows: 

"I  saw  Mr.  Tiffany  upon  the  Stand  on  the  prerious  trial  of  this  caae.  That 
paiier  [referring  to  said  guaranty,  Plaintiffs'  Exhibit  A]  was  shown  to  hbn  ttiun. 
He  admitted  that  it  was  his  sig^ture.  (Paper  was  thereupon  admitted  in  evi- 
dence.)" 

This  is  oondiBSive  proof  as  to  the  making  of  said  instrument.  l%.ere 
is  no  evidence  in  the  case  denying  the  making  and  delivery  thereof. 

As  to  the  proofs  as  to  the  sale  and  delivery  of  the  goods,  as  stated 
in  said  second  subdivision,  the  evidence  shows  at  folio  39  of  the  print- 
ed case  that  between  April  25  and  September  30,  1887,  the  plaintifbi 
acM  and  ddivered  to  B.  C.  Young  &  Co.  goods  to  the  amount  of  $2,002.- 
57.  and  th^  received  on  account  of  that  amount  $638.42  and  $341.04, 
leaving  a  balance  due  of  $1,023.11.    The  evidence  further  shows,  at 


Digitized  by  VjOOQ  IC 


d.3€  46  MBW  YORK  suppuiUENT  (City  Ct. 

and  80  New  York  State  Reporter. 

folioe  64  and  65  of  the  printed  case,  that  Burnett 'C  Tonng,  under  a 

commission,  testified  as  follows: 

"Q.  If  you  state  tliat  your  said  firm  did  purchase  merchandise  of  the  plaintiffs 
during  said  period,  state  whether  or  not  sudj  merchandise  was  sold  upon  au 
order  or  orders  given  by  your  said  Urm  to  the  plalntUfB  for  said  goods.  A.  les. 
sir.  Q.  Look  at  the  paper  here  attadied,  marked  'A,'  and  state  whether  or  not 
it  contains  a  correct  itemized  list  or  statement  of  the  goods  purchased  by  your 
said  firm  from  the  plalntlfts  during  said  period,  and  at  the  times  therein  re- 
spectlTely  stated;  and  whe(3ier  or  not  the  prices  therein  spejlfled  are  tlie  prices 
agreed  upon  «t  the  times  of  the  vespeotlye  sales;  and  whether  or  not  the  state- 
ments of  credit  therein  contained  are  correct.  A.  I  should  say  that  the  state- 
ment was  correct.  (PlaintlJfs'  counsel  offers  in  evidence  the  statement  wuieli 
Is  referred  to  In  these  interrogatories,  which  Is  attached  to  the  commission. 
Paper  received,  and  marked  'Plaintiffs'  KKhU^t  B.')" 

Plaintiffs'  Exhibit  B  shows  all  the  goods  sold,  the  prices  therefor,  the 
cxedits  given,  and  striking  a  balance  due  of  |1,023.11.  None  of  this 
evidence  in  regard  to  the  sale  and  delivery  of  the  goods  was  objected 
to  by  defendants. 

As  to  the  requirements  of  the  necessary  pro<rfs  in  regard  to  the  facts 
stated  in  said  third  and  fourth  subdivisions,  the  evidence  is  abundaat 
and  condusivfe  It  is  true  tiiat  a  rule  of  law  is  that  the  admisaioBs 
and  declarations  of  the  principal  debtor  are  competent  against  the 
guarantor,  when  made  in  the  transaction  of  the  bu^ness  for  wMch 
the  guarantor  is  bound,  so  as  to  be  part  ci  the  res  gestce,  or  when 
made  in  a  transaction  subsequent  to  the  guaranty,  and  wMdi  the  guar- 
anty contemplated  and  authorized;  but  other  admissions  and  declara- 
tions, such  as  subsequent  acknowledgments  of  having  had  goods, 
or  the  like,  are  nat  oomoetent  unless  brought  home  to  liie  guarantor. 
Abb.  Tr.  Et.  p.  474,  snbd.  9;  Bank  v.  Daxnigh,  1  Hun,  111;  Moore  v. 
Meacham,  10  N.  Y.  207.  The  said  written  guaranty  is  a  continuing 
one,  The  nature  and  ordinary  import  of  its  language  discloses  an 
intent  on  the  jtait  of  the  defendants  to  guaranty  the  purchase  of  B.  C 
Young  &  Co.  from  the  plaintiffs  of  all  goods,  provided  their  liafailitv 
does  not  exceed  |1,000.  McShane  Go.  v.  Padian,  142  N.  Y.  207, 86  If. 
E.  880.  The  defendants  were  sureties  for  B.  C>  Young  &  Oo.  to  the 
plaintiffs.  They  had  bound  themaelves  by  their  said  written  guaranty  * 
to  indemnify  the  plaintiffs  lor  sales  and  delivery  of  goods  made  to 
said  B.  C.  Young  &  €a  In  such  a  case  the  plaintiffs,  holding  the 
guaranty,  claiming  indemnity  from  the  indemnitors,  must  prove  it 
by  evidence  competent  against  them.  The  plaintiffs  cannot  prove 
it  upon  the  mere  admissions  and  statements  of  the  principal,  however 
formally  made.  The  declarations  of  the  principal  made  during  the 
transaction  of  the  businesB,  for  which  the  surety  is  bound,  so  as  to  be- 
come part  of  the  res  gestse,  are  competent  evidence  against  the  surety ; 
but  Ms  declarations  subsequently  made  are  not  c<Hupetent.  The 
surety  is  considered  bound  only  for  the  actual  conduct  of  the  party, 
and  not  for  whatever  he  might  say  he  had  done,  and  therefore  is  enti- 
tled to  proof  of  his  conduct  by  original  evidence,  excluding  all  decla- 
rations of  the  principal  made  subsequent  to  the  act  to  which  they  re- 
late. The  engagement  was  to  pay  for  such  goods  as  should  be  par- 
chased  by  or  sold  and  ddivered  to  B.  C.  Young  &  Co.,  not  which  they 
ahould  acknowledge  to  have  received.     Hatch  v.  Elkin,  65  2i.  Y.  489.  ' 
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The  identity  of  B.  C.  Young  &  Co.,  the  principals  mentioned  In  said 
written  guaranty,  being  composed  of  Young  and  BrnnS,  and  for  whom 
the  defendants  were  sureties,  is  abundantly  proved  by  the  evidence. 
Furthermore,  duplicate  bills  of  the  goods  sold  and  delivered  to  said 
B.  C.  Young  &  Co.  were  sent  to  the  surety  Tiffany,  pursuant  to  an 
arrangement  with  him.     Bank  v.  Myles,  73  N.  Y.  335. 

The  appellant  excepted  to  that  much  of  the  cha^e  of  the  trial  judge 
which  says: 

"A  surety  Is  not  1x>aiid  bj  the  statemeat  of  the  principal.  If  you  procure  a 
party  to  become  your  guaranty  or  surety,  the  mere  admission  that  you  are  in- 
debted to  a  seller  of  goods  In  so  much  money  would  not  bind  the  guarantor  foe 
such,  but  such  evidence  goes  to  make  up  what  is  called  prima  facie  caso  for  the 
seller.  He  may  rest  upon  that  admission,  and  the  burden  then  Is  upon  the 
guarantee  to  show  that  the  admission  is  not  true." 

The  appellant  claims  that  the  burden  of  proof  does  not  continue 
irpon  the  plaintiff  throughout  the  trial  to  establish  Ms  cause  of  action, 
and  because  some  evidence  is  given  to  prove  his  case  the  burden  of 
proof  is  shifted,  and  rests  upon  the  defendanta  We  cannot  admit 
that  the  import  of  the  judge's  words  used  amount  to  the  appellant's 
contention.  The  judge  charged  in  the  beginning  of  his  charge  that 
the  law  imposes  upon  the  plaintiffs  .the  duty  of  establishing  the  alle- 
gations in  their  complaint  by  a  fair  preponderance  of  evidence,  and 
he  says  simply  that  after  the  plaintiffs  have  made  out  a  prima  facie 
case  it  rests  upon  the  defendants  to  adduce  evidence  to  controvert  what 
the  plaintiffs  are  bound  to  prove  in  the  first  instance.  Trust  Ca  v. 
Siefke,  144  N.  Y.  354,  358,  39  N.  E.  358;  Whitlatch  v.  Casualty  Co., 
149  N.  Y.  45,  43  N.  E.  405.  These  two  cases  hold  that  the  burden  of 
establishing  all  material  issues  tendered  by  the  plaintiff  by  a  prepon- 
derance of  evidence  is  always  on  liim,  and  that  the  defendant  has  only 
the  burden  of  proof  in  that  respect  in  r^ard  to  any  affirmative  issue 
tendered  by  him. 

The  case  was  fairly  submitted  to  the  jury,  and  they,  by  their  verdict, 
have  settled  the  conflicts  of  evidence.  Their  verdict  is  fairly  sup- 
ported by  the  evidence  in  the  case,  and,  although  some  evidence  may 
have  been  admitted  which  was  objectionable  under  the  rules  hereinbe- 
fore laid  down,  we  maintain  that  that  did  not  inure  to  the  injury  of  the 
defendants.  We  maintain  that  sul^stantial  justice  has  been  done  by 
the  jury's  verdict. 

Judgment  and  order  appealed  from  affirmed,  with  costs.  All  con- 
cur. 
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{20  iOac.  Rep.  674.) 

ALBXANDBR  LDMBDB  00.  T.  ABRAHAMS. 

(Glly  Court  of  New  York,  General  Term.    July  2,  189T.) 

1.  Pleading — Ambmdmekt  aftsb  Rbversai.. 

It  la  not  an  abuse  of  discretion  to  permit  a  defendant  to  serve  an  amended 
answer  after  plaintiff  on  appeal  bas  procured  a  reversal  of  a  judgment  and 
an  order  for  a  new  triaL 

8L  8amk— CoNDrTiONs. 

Wliere  defendant  la  permitted  to  file  an  amended  answer  after  plaintiff  has 
on  an  appeal  procured  a  new  trlaJ,  "with  coats  to  the  appellant  to  abide  the 
meat,"  he  should  be  required  to  pay  "the  coats  awarded  the  appellant  on 
the  appeal,  and  $10,  costs  of  the  motion";  and  it  is  error  to  charge  him  with 
the  payment  of  "920  and  the  dlsburs^nents  taxed  on  the  appeal  In  this 
action." 

Appeal  from  trial  term. 

Action  by  the  Alexander  Lumber  Company  against  Levi  Abrahama. 
From  an  order  in  favor  of  defendant,  plaintiff  aj^teals.  Order  modi- 
fied. 

Argued  before  VAN  WYCK,  C.  J.,  and  SCBTOCSEMAN,  J. 

Theall  &  Ream,  for  appellant. 
A.  Kling,  for  respondent 

SOHUOSBiAN,  J.  This  is  an  appeal  from  an  order  "permitting 
defendant  to  serve  an  amended  answer  herein,  apon  payment  of  (20 
and  the  disbursements  taxed  on  the  appeal  in  this  action."  The  mo- 
tion to  amend  the  answer  was  made  after  the  trial  of  the  action,  re- 
sulting in  a  dismissal  of  the  complaint,  and  after  an  appeal  by  the 
plaintiff  to  the  general  term  from  the  judgment  entered  on  such  dis- 
missal, resulting  in  a  reversal  of  the  judgment,  and  granting  a  new 
trial,  with  costs  to  the  appellant  to  abide  the  event.  Lumbw  Co.  v. 
Abrahams,  19  Misc.  B^.  425,  43  N.  Y.  Supp.  1139. 

In  Walter  v.  Mather,  iO  Misc.  Rep.  216, 31  N.  Y.  Supp.  Ill,  the  gen- 
eral term  of  this  court  held  that: 

"Where  the  action  has  once  been  tried,  and  the  Judgment  reversed  at  the  in- 
iNance  of  the  defendant,  with  costs  to  abide  the  event,  the  plaintiff  will  not  t>e 
permitted  to  amend  the  complaint,  except  upon  payment  of  all  the  costs  to  date." 

In  Ireland  v.  Railway  Co.,  8  N.  Y.  St.  Rep.  127,  the  general  term  of 
the  superior  court  held  that: 

"Where  an  action  was  once  tried,  and  the  judgment  entered  in  favw  of  plain- 
tiff, whldi  was  reversed  on  appeal  to  tiie  general  term,  with  ooets  to  the  appel- 
lant to  abide  the  event,  and  a  new  trial  ordered,  at  which  new  trial  the  defend- 
ant objected  to  the  sufficiency  of  the  complaint,  and  plaintiff  was  allowed  to 
amend  on  payment  of  twenty  dollars  costs,  held  that  the  plaintiff  should  have 
been  ordered  to  pay  the  costs  awarded  to  the  appellant  on  the  appeal,  and  $10, 
-costs  of  the  motion,  as  the  terms  on  which  the  amendment  would  be  allowed." 

From  the  above  decisions  we  drew  distinctions  between  the  cases 
where  judgment  was  reversed  with  costs  to  abide  the  event,  whidi 
means  to  either  one  of  the  parties  who  is  suocesaful,  and  with  costs 
to  the  appellant  to  abide  the  event. 

We  think  the  judge  did  not  abuse  his  discretion  in  allowing  the 
amendment  herein,  but  should  have  allowed  the  same  mi  payment  of 
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the  costs  awarded  to  the  appellant  on  the  appeal.  It  may  be  that  the 
amendment  allowed  herein  will  result  in  a  verdict  in  favor  of  the  de- 
fendant, in  which  event  the  plaintiff,  appellant,  will  lose  the  costs  of 
an  appeal  in  which  he  was  saccessfal.  We  therefore  amend  the  order 
appealed  from  herein  by  striking  out  the  words,  "|20  and  the  disburse- 
ments taxed  on  the  appeal  in  this  action,"  and  substitute  in  the  place 
thereof  the  words ,  "the  costs  awarded  to  the  appellant  on  the  appeal, 
and  |10,  costs  of  the  motion";  and,  as  so  modified,  the  order  appealed 
from  is  affirmed,  without  costs. 

P.  8.  We  have  looked  at  Whitehead  v.  Smack,  20  Misc.  Rep.  229, 
45  N.  Y.  Supp.  1150,  but  in  that  case  the  motion  to  amend  the  com- 
plaint was  made  before  trial  It  is  therefore  not  agreeable  to  the 
facts  in  this. 

VAN  WYCK,  C.  J.,  concurs. 


(20  Misc.  Rep.  689.) 

BAITTH  y.  SCHBBB. 

(Oily  Ooort  of  New  York,  Geneial  Term.    July  2,  1807.) 

1.  DmBOTiNe  Verdict— BxcBPTioMS—QnESTioNs  Raised. 

Where  defendant's  attorneys  requested  permission  to  go  to  the  Jary  on  a 
plea  of  payment,  which  request  was  denied,  but  no  exception  taken  to  the 
roling,  the  question  whether  there  was  auy  question  of  fact  to  be  submitted 
to  the  Jury,  on  conflicting  evidence,  was  raised  t>y  an  exception  to  the  direc- 
tion to  the  jury  to  return  a  verdict  for  plaintiff. 

2.  EVIDRNCE  OF  PaVMENT. 

In  an  acUon  to  recover  for  goods  sold  and  delivered  by  plaintiff's  assignor  to 
defendant,  there  was  suflSclent  evidence  on  which  to  submit  to  the  ]ur}'  the 
question  of  iwyment,  where  plaintiff  claimed  $1,700,  and  defoidant  and  a 
disinterested  witness  testified  that  plaintiff's  assignor  had  stated  in  a  conver- 
sation that  there  was  only  |70  due  from  defendant  to  him. 

Appeal  from  trial  term. 

Action  by  Jacob  Bauth  against  Jacob  Scheer.  From  a  judgment 
entered  on  a  verdict  for  plaintiff,  by  direction  of  the  court,  defendant 
appealsL     Beversed. 

Argued  before  McCARTHY  and  SOHUOHMAN,  JJ. 

L.  S.  Finn,  for  appellant 
Franklin  Bien,  for  respondent. 

SOHUCHMAN,  J.  This  is  an  appeal  from  a  judgment  altered  on  a 
verdict  of  a  jury,  by  direction  of  the  court.  The  action  was  brought 
to  recover  the  sum  of  |1,750,  less  $50  paid  on  account  thereof,  tor 
goods  sold  and  ddivwed  by  aae  Lyonce  Langer,  the  plaintiff's  amignor, 
to  the  defendant.  The  answer  does  not  deny  the  sale  and  delivery, 
but  pleads  as  a  defense — ^First,  payment;  and,  second,  payment  bj 
notes  of  third  parties.  A  bill  of  particulars  was  ordered  in  regard  to 
the  second  defense  of  payment,  to  wit,  the  notes  of  third  parties.  The 
order  was  not  complied  with,  and  an  order  was  made  precluding  the 
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defendaiit  from  ^ving  any  erideDce  in  regard  to  the  defense  of  pay- 
ment by  the  notee  of  third  parties.  The  court,  by  directing  a  veniict 
in  favor  of  the  plaintiff,  and  against  the  defendant,  adjudged  that 
there  was  no  conflict  of  evidence  in  the  case,  and  no  question  of  fact 
to  be  submitted  to  the  jury;  and,  although  the  defendant's  attorneys 
requested  to  go  to  the  jury  on  the  question  of  payment,  the  motion  was 
denied,  and  no  exception  taken  thereto;  still  we  hold  that,  on  an  excep- 
tion taken  to  the  direction  of  the  court  to  the  jury  to  find  a  verdict 
for  the  plaintiff,  the  question  is  raised  whether  there  is  any  question  to 
be  submitted  to  the  jury  on  conflicting  evidence.  Although  the  sec- 
ond defense  of  payment  by  means  of  notes  of  third  parties  had  been 
eliminated  from  the  defense,  still  the  general  defense  of  payment  re- 
mained pleaded  in  the  answer,  aad  the  defendant  had  a  right  to  give 
evidence  thereunder.  Such  evidence  was  given,  and  the  defendant 
and  one  disinterested  witness,  Louis  Bernay,  testified  that  the  plain- 
tiffs assignor,  Mr.  Langer,  in  a  conversation  hwl,  stated  that  there 
were  only  |70  due  from  the  defendant  to  the  said  Langer;  and,  al- 
though the  evidence  of  payment  on  b^alf  of  the  defense  is  somewhat 
muddled,  evasive,  and  not  satisfactory,  we  conclude  that  there  was 
sufScient  to  submit  the  qvestion  of  payment  to  the  jury. 

Judgment  appealed  from  reversed,  and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

McCABTHT,  J.,  concurs. 

(2f)  SUsc.  Hep.  672.) 

HAAS  T.  BROWN  et  aL 

(City  Court  of  Xew  \'ork,  General  Term.     July  2,  1897.) 

Action  against  Tenant— Injuky  to  Premises. 

In  an  action  to  recover  damages  for  breach  of  covenant  in  a  lease.  It  ap- 
peared that  defendants  liad  covenanted  that  the  demised  premises  should  be 
surrendered  In  as  good  a  condition  as  reasonable  use  would  permit.  Plaintiff 
adduoed  evidence  that  defendants,  regardless  of  repeated  warnings,  so  over- 
loaded the  second  floor  as  to  cause  the  beams  to  break  and  the  floor  to  fall. 
On  defendants'  behalf  there  wag  evidence  that  plaintiff  tiad  repeatedly  visited 
Uie  premises,  Imew  the  quantity  of  stock  Icept  on  hand,  and  had  told  defend- 
ants that  the  floor  would  "hold  ten  times  as  much"  as  tiiey  had  there;  that 
there  had  been  a  fire  In  the  building;  that  the  beams  that  brolce  had  been 
burned;  and  that  after  the  accident  about  15  new  beams  had  been  put  in. 
and  the  burned  ones  taken  out  HeM,  that  a  verdict  for  defendants  was  sup- 
ported by  the  evidence. 

Appeal  from  trial  term. 

Action  by  Frank  S.  Haas  against  Hyman  Brown  and  others.  Froni 
a  judgment  catered  on  a  verdict  rendered  by  a  jury  in  favor  of  defend- 
ants, and  from  an  order  denying  a  motion  for  a  new  trial  on  the  judge's 
minutes,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  WYCK,  C.  J.,  and  SCHUOHMAN  and  MC- 
CARTHY, JJ. 
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Blandy,  Mooney  &  Shipman,  for  appellant. 
Max  D.  Steuer,  for  respondent. 

fcCHUOHMAN,  J.  This  is  an  appeal  from  a  judgment  entered 
upon  a  verdict  rendered  by  a  jury,  and  from  the  order  denying  a  mo- 
tion for  a  new  trial  upon  the  judge's  minutes.  This  action  is  brought 
to  recover  damages  by  reason  of  the  defendant's  violation  of  the  follow- 
ing covenants  of  their  lease,  viz. : 

"Tliat  the  premises  No.  IK  Attorney  street.  In  the  dty  of  New  York,  were 
leased  and  demised  by  tlie  plaintiff  to  the  defendants  to  be  used  by  them  only  as 
a  paper  box  factory,  and  not  otherwise;  that  the  diefendants  should  not  owui>y 
or  tise  the  said  premises,  nor  permit  the  same  to  he  used  or  occupied,  for  any 
business  extm  liazardous  ou  account  of  fire  or  otherwise,  without  the  wrictea 
consent  of  the  plaintiff,  under  a  penalty  of  forfeiture  and  damages;  and  tliut 
tlie  defendants  would  quit  and  surrender  the  premises  so  demised  In  as  good  a 
state  and  condition  as  reasonable  use  and  wear  thereof  would  permit,  damages 
by  the  elements  excepted." 

The  evidence  adduced  by  the  plaintiff  shows  that  the.  defendants 
piled  upon  the  second  floor  of  said  premises,  upon  a  space  of  about 
10  or  12  feet  square,  40  to  50  tons  of  cardboard  paper,  and  in  conse- 
quence of  that  weight,  which  was  too  heavy  as  and  for  the  reasonable 
use  of  that  floor,  'the  beams  broke,  and  fell  to  the  floor  below ;  and 
the  further  fact  that  the  plaintiff  rei)eatedly  warned  the  defendants 
not  to  overload  that  particular  space  with  piles  of  paper,  but  {dace  the 
paper  more  around  the  walls.  The  evidence  adduced  on  behalf  of  the 
defendants  shows  that  on  May  13, 1895,  when  the  accident  happened, 
and  the  second  floor  broke  down,  there  was  only  loaded  eight  tons  of 
)iaper  upon  the  particular  space  of  flooring  which  broke  down;  that 
they  never  had  more  than  ten  or  twelve  tons  on  said  floor;  that  the 
plaintiff  repeatedly  visited  said  floor,  and  knew  the  quantity  of  stock  of 
paper  that  they  always  kept  on  hand;  and  the  further  fact  that  the 
d<'fendants  asked  the  plaintiff,  prior  to  the  accident,  whether  he 
thought  the  floor  was  strong  enough  to  hold  that  quantity  of  paper, 
to  m'hich  he  replied,  "Nonsense;  it  will  hold  ten  times  as  much  as 
yoa  have  there;"  and  the  further  fact  that  there  was  a  fire  in  said 
building  in  1889,  and  that  these  very  beams  that  broke  were  burned, 
and  after  the  accident  about  15  new  beams  were  put  in,  and  the 
burned  ones  taken  out.  On  this  conflict  of  evidence,  the  question 
of  the  defendants'  liability  for  a  misuser  of  the  premises  under  the 
covenants  in  the  lease  was  properly  and  fairly  submitted  to  the  jury, 
who  found  for  the  defendants.  The  evidence  fully  sustains  that  ver- 
dict. 

Judgment  and  order  appealed  from  affirmed,  with  costk  AD  con- 
cur. 
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and  80  New  Tork  Stat*  Reporter. 

(20  Mtoc.  Rep.  702.) 

OOPP  T.  COLOHADO  COAL  &  IRON  CO. 

(aty  Court  of  New  Yoiic.  General  Tom.     July  15,  1887.) 

CoRTKACT  OF  Hiking— CosBTKDCTioN. 

A  contract  for  personal  services,  for  no  specified  time,  at  a  specified  salary 
per  year,  payable  montlily,  ttiough  continued  for  several  years.  Is  not  a  con- 
tract for  a  year,  but  one  for  an  Indefinite  period,  determinable  at  tlie  will  of 
ettiier  party,  with  compensation  at  a  specified  rate  per  year,  payaUe  monthly, 
for  services  rendered. 

Appeal  from  trial  term. 

Action  by  William  A.  Copp  against  the  Colorado  Coal  &  Iron  Com- 
pany, From  a  judgment  on  a  verdict  in  favor  of  plaintiff,  defendant 
appeals.     Reversed. 

Argued  before  VAN  WYCK,  0.  J.,  and  McOABTHY,  J. 

James  Stikeman,  for  appellant. 
John  O'Connell,  for  respondent. 

McCarthy,  J.  The  plaintiff,  who  is  an  attorney  and  counselor 
at  law,  claims  to  recover  of  the  defendant  for  certain  work,  labor,  and 
services,  care,  and  diligence  rendered  by  him  in  the  performance,  at 
the  defendant's  request,  and  as  attorney  and  counselor  for  them,  in 
divers  matters,  causes,  suits,  and  business,  and  in  conducting  and 
managing  their  legal  business  between  the  1st  day  of  May,  1892,  and 
the  1st  day  of  May,  1893,  at  an  agreed  sum  or  salary,  at  the  rate  of 
f  1,800  yearly,  and  for  the  year  ending  in  1893,  to  be  paid  monthly, 
and  that,  by  reason  thereof,  there  is  due  the  sum  of  |600.  The  jury 
having  determined  the  question  of  fact,  we  must  accept  the  fact  to  be 
that  the  contract  was  inade  in  May,  1888;  that  the  plaintiff  moved  in 
during  the  first  week,  about  the  3d,  4th,  or  5th,  of  May;  and  if  this 
had  been  under  a  contract  for  a  year's  service,  at  a  yearly  salary,  and 
the  plaintiff  continued  in  the  employment  of  the  defendant  after  the 
expiration  of  the  year,  and  nothing  further  was  said,  the  presumption 
is  that  the  parties  have  assented  to  a  continuance  of  the  service  for 
another  year,  at  the  same  salaiy  (Adams  v.  Fitzpatrick,  125  N.  Y. 
124,  26  N.  E.  143),  until  either  party  expressed  their  determination 
to  end  it.  It  controlled  the  terms  of  service  and  compensation  under 
it  as  against  both  parties,  as  well  as  afforded  an  authority  from  which 
the  intention  of  the  parties  in  relation  to  a  further  contract  could  be 
inferred.  In  other  words,  after  execution  it  was  to  all  intents  valid. 
Dodge  V.  CrandaU,  30  N.  Y.  294. 

But  was  the  hiring  in  the  case  at  bar  a  yearly  hiring  or  not?  The 
only  evidence,  as  appears  by  the  record,  is  as  follows: 

"It  was  during  the  first  week  of  May,  1888,  when  I  had  a  ccmrersatlon  witli 
the  president  of  the  company.  The  conversation  was  that  they  wanted  me  to 
go  there,  and  have  an  office  with  them,  and  they  agreed  to  pay  me  the  sum  ot 
$1,800  per  year,  and  I  was  to  act  as  general  counsel  for  the  cmnpany  in  New 
Xorlc.  and  I  was  to  pay  $600  per  year  rent  for  the  use  of  my  office,  which  wa-s 
to  be  deducted  from  the  $1,800.  I  was  to  receive  $1,200  a  year  in  cash,  pay- 
able monthly.  I  famished  my  office  myself,  and  moved  in  there-  under  that 
agreement,  and  performed  services,  and  was  paid  for  them  tor  that  year  and 
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tof  succeeding  years,  so  that  there  never  was  any  change  made  In  the  agree- 
ment, I  remaining  on  In  that  building  with  them  lor  three  years  consecutively. 
Then  they  took  a  lease  In  the  United  States  Trust  Company  Building,  and  we 
moved  there.  I  remained  there  two  years,  and  I  have  not  been  paid  for  the 
last  Btz  months,  comprising  November  and  December,  1892;  and  from  January 
to  April,  1893,  I  had  the  office,  but  I  had  not  received  my  $100  a  month  compen- 
sation. I  continued  the  rendltl(Hi  of  services  to  whi(di  I  have  referred  after  the 
1st  day  of  May,  1892,  and  until  the  1st  day  of  May,  1893.  I  was  paid  by  the 
defendant  for  the  first  six  months.  I  received  $100  per  month  during  May,  Juuc, 
July,  August,  S^tember,  and  October.  No  part  of  any  charge  for  my  servicer 
for  the  months  of  November  and  December,  1892,  and  from  January  lo  April, 
1883,  has  been  paid.  I  have  demanded  payment  of  that  amount  The  interest 
due  Ml  the  claim  from  May  1, 188S,  to  date,  Is  $139,  no  part  of  which  haa  been. 
paW." 

Now,  the  whole  case  must  depend  on  this  original  agreement,  made 
in  1888,  since,  as  above  testified,  no  change  was  ever  made  after.  The 
plaintiff  remained  with  the  defendant,  in  the  offices  of  the  defendant,, 
occupied  by  them  in  1888,  and  continued  until  they  removed  to  the- 
United  States  Trast  Company  Building,  which  was  within  the  last 
two  years  of  the  alleged  term  herein.  We  do  not  think  the  plaintiff 
proved  an  original  contract  with  the  defendant,  whereby  he  was  em- 
ployed to  raider  services  for  a  year.  Nothing  is  said  in  the  testimony 
of  a  hiring  for  a  year  by  the  year,  but  simply  that  his  compensation 
will  be  paid  to  him  mon.thly,  at  the  rate  of  so  much  per  year;  and' 
thus  we  have  it  squarely  presented  in  the  case  at  bar  that  the  hiring, 
if  anything,  was  an  indefinite  one,  no  specific  time  being  fixed;  for, 
no  matter  what  may  have  been  the  real  fact,  this  case  must  stand  or 
fall  on  the  evidence  as  appears  from  the  record. 

In  the  court  of  appeals,  in  Martin  v.  Insurance  CJo.,  148  N.  Y.  117,. 
42  N.  E.  416,  Bartlett,  J.,  ha»  clearly  laid  down  the  law,  at  page  121, 
148  N.  Y.,  and  page  417,  42  N.  E.,  as  foUows: 

"  In  England  it  la  held  that  a  general  hiring  or  a  hiring  by  the  terms  of  which' 
no  time  is  fixed  is  a  hiring  by  the  year.  *  *  •  with  us  the  rule  is  inflexible 
that  a  genoal  or  Indefinite  hiring  is  prima  facie  a  hiring  at  will,  and.  if  the- 
servant  seeks  to  make  It  out  a  yearly  hiring,  the  burden  is  upon  him  to  establish 
It  by  proof.  A  hiring  at  so  much  a  day,  week,  month,  or  year,  no  time  being 
q)eclfled,  la  an  indefinite  hiring,  and  no  presumption  attaches  that  it  was  for  » 
day  even,  but  only  at  the  rate  fixed  for  whatever  time  the  party  may  serve. 
•  •  •  A  contract  to  pay  one  twenty-five  hundred  dolLirs  a  year  for  services- 
Is  not  a  contract  for  a  year,  but  a  contract  to  pay  at  the  rate  of  twenty-five  hun- 
dred dollars  per  year  for  sen-Ices  actually  rendered,  and  is  determinable  at  will 
by  either  party.  Thus,  it  will  be  seen  that  the  fact  that  the  compensation  Is 
mmstured  at  so  much  a  day,  month,  or  year  does  not  necessarily  make  such  liir- 
ing  a  hiring  for  a  day,  month,  or  year,  but  that  in  all  such  cases  the  contract- 
may  be  put  to  an  end  by  either  party  at  any  time,  unless  the  time  is  fixed,  and 
m  recovery  had,  at  the  rate  fixed  for  the  services  actually  rendered.'  •  •  • 
It  fcdlows,  therefore,  that  the  hiring  of  the  plaintiff  was  a  hiring  at  will,  and  the- 
defendant  was  at  liberty  to  terminate  the  same  at  any  time." 

Since  this  is  the  decision  of  the  highest  court  of  our  state,  we  must 
accept  it;  and  the  judgment  is  th^efore  reversed,  and  a  new  triafi 
granted,  with  costs  to  the  appellant  to  aMde  the  event 

VAN  WYCK,  0.  J.,  concurs. 
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and  SO  New  York  SUte  Reporter. 

<20  Mtsc.  Rep.  687.) 

MAASS  V.   JARVIS. 

(City  Court  of  New  York,  General  Term.    July  2,  1897.) 

AUTHORITT  or  AOBHT. 

A  plaintiff  is  not  entitled  to  recover  tor  extras  furubitied  at  the  instance 
of  defendant's  brother,  vrbo  had  authority  to  eee  that  the  work  was  properly 
done  under  the  original  plans  and  specifications,  but  where  there  was  no 
evidence  that  defendant  authorized  bis  brother  to  contract  for  such  extras. 

Anneal  from  trial  term. 

Action  by  William  Maass  against  Robert  M.  Jarvis.    From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 
Argued  before  McCABTHY  and  SCHUCHMAN.  JJ. 

Wilson,  Barker  &  Wilson,  for  appellant. 
G.  B.  Hawes,  for  respondent. 

SOHUCHMAN,  J.  This  is  an  appeal  from  a  judgment  of  fore- 
closure of  a  mechanic's  lien,  entered  upon  the  decision  of  the  judge, 
n-ithout  a  jury.  The  defendant  is  the  owner  of  leasehold  premiw^a. 
He  entered  into  a  contract  with  one  George  HofEman  for  the  erection 
of  a  building  upon  these  leasdiold  grounds,  and  Hoffman  sublet  a 
portion  of  the  work  to  the  plaintiff  in  this  action.  During  the  progress 
of  the  work,  the  plaintiff  claims  to  have  been  directed  by  the  defend- 
<int's  brother,  Joseph  E.  Jarvis,  to  do  certain  extra  work,  not  called 
for  in  the  specifications  with  Hoffman,  and  under  the  promise  by  said 
Joseph  E.  Jarvis  that  his  brother,  the  defendant  herein,  would  pay 
for  said  extra  work.  The  defendant  contends  that  he  is  not  liable 
to  the  plaintiff  for  said  extra  work,  for  the  reason  that  he  has  never 
authorized  his  brother  to  make  any  valid  contract  for  him  for  snch 
extra  work.  On  examination  of  the  evidence,  we  find  that  the  de- 
fendant had  directed  his  brother.  Joseph  E.  Jarvis,  to  look  over  the 
work  of  the  building,  and  see  to  it  that  it  was  done  according  to  the 
plans  and  specifications,  and  report  to  him  accordingly.  There  is  no 
evidence  whatsoever  in  the  case  that  the  defendant  authorized  his 
said  brother  to  make  any  binding  contract  for  him  in  regard  to  the 
ordering  or  doing  of  any  extra  work  outside  of  the  original  contract 
and  plans  and  specificationsv 

The  rule  of  law  is  that  no  man  can  be  held  liable  for  the  acts  of 
another  done  outside  of  the  powers  and  functions  delegated  to  him. 
Fitzgerald  v.  Moran,  141  N.  Y.  419,  36  N.  E.  508.  The  case  of  Gria- 
wold  V.  Haven,  25  K.  Y.  595,  is  not  applicable  to  this  case,  because 
that  case  rested  upon  the  doctrine  of  estoppel,  and  the  defendant  in 
that  ease  was  regarded  as  the  general  agent  of  the  firm  aa  to  all  mat- 
ters within  the  scope  of  the  partnership  business,  and  therefore  had 
authority  to  do  the  acts  which  he  did  do. 

Judgment  appealed  from  reversed,  and  a  new  trial  ordored,  with 
•costs  to  the  appellant  to  abide  the  event. 

McCarthy,  J.,  concura 
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(20  App.  Dlv.  89.) 

SHAW  V.  TONXS. 

(Supreme  Oonrt,  Appellate  Dlrlslon,  Second  Department.   July  13,  1807.) 

AsaiONMEKT  OK   OeBT. 

An  order  by  a  creditor  on  his  debtor  to  pay  a  third  party,  stating  no  con- 
sideration, and  for  whldi  no  consideration  is  proved  to  exist,  does  not  es- 
tabUsh  an  equitable  assignment  of  the  debt. 

Appeal  from  trial  term. 

Action  by  Samnel  T.  Shaw  against  Lewis  N.  Tonna.  From  a  judg- 
ment in  favor  ci  defendant,  and  from  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  appeals.     AfQrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CTUMiEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Heniy  W.  Baird,  for  appellant 
Nelson  Zabriskie,  fw  respondent. 

OULLEN.  J.  This  is  an  action  in  replevin,  to  recover  possession  of 
a  hoiue  boat,  brought  by  the  owner  against  a  ship  carpenter  to  whom 
it  had  been  delivered  for  the  purpose  of  repairing.  But  one  question 
is  raised  on  this  appeal.  The  defendant  claimed  a  lien  on  the  boat 
for  the  amount  due  him  for  work  and  mater5.nla.  On  the  trial  the 
plaintiff  showed  that  the  defendant  had  given  Kraemer  Bros,  the  fol- 
lowing ordec: 

"College  Point,  Jane  25tb,  1896. 

"Samuel  T.  Staaw,  Esq.— Dear  Sir:    WW  you  please  pay  to  Kraemer  Bros. 
tb»  amomt  of  balance  on  contract,  and  also  on  extra  work,   and  charge 
10  my  account. 
.«270oo/„, 

270  oo/io. 
$549  ««/i»»  Capt.  L.  N.  Xtonns." 

At  the  close  of  the  evidence  the  plaintiff  asked  the  court  to  direct  a 
verdict  in  his  favor  on  the  ground  that  the  order  was  an  equitable 
aasignment  to  the  Kraemers  of  the  defendant's  claim,  and  that  the  as- 
signment destroyed  any  lien  that  the  defendant  might  otherwise 
have  had.  This  request  the  court  refused,  and  the  cause  was  sub- 
mitted upon  the  other  issues  to  the  jury,  who  found  for  the  defend- 
s)nt.  Hie  perfect  answer  to  the  appellant's  claim  is  that  no  equita- 
ble assignment  is  established.  The  order,  on  its  face,  recites  no 
consideration,  and  the  plaintiff  neglected  to  prove  that  there  was 
in  fact  any  consideration  for  it.  "The  presence  of  a  valuable  con- 
sideration, upon  which  the  order  or  direction  to  pay  was  founded, 
becomes  the  essential  and  necessarv  element  of  an  equitable  assign- 
m«it."    TaUman  v.  Hoey,  89  N.  Y.  537;  Brill  v.  Tuttle,  81  N,  Y.  457. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 
46  N.r.S.-86 


Digitized  by  LjOOQIC 


646  46  NEW  YORK  SUPPLEMENT  (Sup^  Ct 

and  80  New  York  SUto  Reporter. 

(20  App.  Dlv.  36.) 

PEOPLE  ex  rel.  GRIM  ▼.  TRUSTEES  OP  VIU^GE  OF  ROCKVILLB 

CENTER. 

(Supreme  Court,  Appellate  Dlylsion,  Second  Department.   July  13,  1897.) 

V ILL A«B8— Appointments  to  Fire  Department. 

The  board  of  tmatees  of  an  Incorporated  village  are  not  required,  under 
hana  1887,  c.  244,  to  appoint  a  chief  engineer  of  the  flre  department,  and 
assistants,  until  candidates  have  been  recommended  by  the  votes  of  a  ma- 
jority of  the  convention  of  the  flre  companies. 

Appeal  from  special  term. 

Petition  by  the  people,  on  the  relation  of  William  H.  Grim,  for  a 
writ  of  mandamus  against  the  trustees  of  the  village  of  Bockville 
Center.     From  an  order  granting  the  writ,  defendants  appeal.     Be- 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

John  Vincent,  for  appellants. 
Iforman  S.  Dike,  for  respondent. 

CULLEN,  J.  The  writ  was  issued  in  this  case  directing  the  trus- 
tees of  the  village  of  Bockville  Center  to  forthwith  meet  and  appoint  a 
chief  engineer,  a  first  assistant  engineer,  and  a  second  assistant  engi- 
neer of  the  flre  department  of  that  village.  The  affidavit  of  the  re- 
lator, upon  which  the  writ  was  granted,  stated  that,  at  a  meeting  of 
the  convention  of  the  delegates  of  the  fire  department  of  the  village, 
certain  nominees  were  recommended  and  certified  to  the  board  of 
trustees  for  appointment  to  those  offices.  Tbe  answering  affidavit  of 
the  trustees  stated  that,  at  the  convention  of  the  delegates  of  the  fire 
department,  certain  individuals  were  put  in  nomination  for  the  offices 
;;pecified,  but  the  election  resulted  in  a  tie  vote,  as  appeared  by  the 
ii'iwrt  and  certificate  of  the  secretary  of  the  said  convention  to  the 
board  of  trustees  of  the  village.  For  this  reason  the  trustees  de- 
clined to  act.  It  was  further  stated  that  certain  persons  previously 
appointed  to  the  offices  were  still  holding  th«n,  and  performing  all 
their  duties.  We  think  the  writ  was  improperly  granted.  By  sec- 
tion 3  of  chapter  244  of  the  Laws  of  1887,  it  is  provided  that  the  con- 
vention of  delegates  of  the  fire  companies — 

"Shall  select  separatdy  by  ballot  suitable  persons,  electors  of  such  village,  for 
chief  engineer  and  fliBt  and  second  assistant  engineers,  and  the  individuals  n>- 
(■eivlng  the  greatest  number  of  votes  for  those  several  ofllces  shall  be  recom- 
mended to  the  trustees  of  said  village  for  their  appointment." 

By  section  4  it  is  provided : 

"The  board  of  trustees  of  snch  village  upon  such  recommendation  shall  ap- 
point a  chief  engineer  and  two  assistant  engineers,  who  shall  be  electors  of 
(said  village,  and  who  shall  hold  their  offices  during  the  pleasure  of  said  board." 

It  will  be  thus  seen  that,  before  the  duty  of  appdnting  a  chief  engi- 
neer and  assistants  is  imposed  upon  the  board  erf  trustees,  it  is  neces- 
sary for  the  convention  of  the  fire  companies  to  recommend  to  the 
board  suitable  persons  for  such  offices.  It  will  also  be  seen  that 
the  convention  can  only  recommend  the  individuals  who  receive  the 
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greatest  number  of  votes  for  those  several  offices.  As  there  was  a 
tie  vote,  there  could  be  no  valid  recommendation,  and  hence  the  re- 
spondents were  not  in  default,  especially  as  the  incumbents  of  those 
offices  were  holding  over  and  discharging  the  duties  of  the  offices.  If, 
aa  we  construe  section  4,  it  was  obligatory  uix>n  the  trustees  to  ap- 
point to  office  persons  recommended  by  the  convention,  then,  of  course, 
there  having  been  no  recommendation,  there  could  be  no  appointment. 
If,  however,  the  trustees  could  disregard  such  recommendation  in 
their  appointments,  still,  as  it  is  provided  that  the  engineers  appointed 
shall  hold  their  offices  during  the  pleasure  of  the  board,  we  see  no 
reason  why  the  board  might  not  continue  the  old  incumbents  in  their 
offices. 

The  order  appealed  from  should  be  reversed,  with  f  10  costs  and  dis- 
bursements.    Motion  denied.     All  concur. 


(20  .\|)j>.  Div.  34.) 

PHILLIPS  V.  RITTER. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department.   Jtdy  IS,  1897.) 

Dked— Pkoperty  Cosvetbd— Acts  o*"  Parttes. 

Plaintiff  and  defendant  claimed  adjoining  lots  under  a  common  source 
of  title.  The  deed  to  defendant  which  was  the  elder,  described  his  easterly 
line,  which  was  the  dividing  line  between  the  lo^,  as  running  from  a  point 
fonr  feet  six  inches  from  a  certabi  comer,  parallel  with  his  westerly  line, 
to  a  certain  other  point.  In  fact,  the  line  between  the  points  named  waa 
not  parallel  to  the  westerly  line.  Plaintiff's  deed  described  the  line  as  run- 
ning from  a  point  six  feet  from  the  comer,  which  made  it  parallel  witli 
defendant's  westerly  line.  The  parties  had  occupied  theh:  lots  for  18  years 
from  the  first  conveyance  from  the  common  source  of  title,  on  the  lines  of 
plaintiff's  deed.  BeU  that,  as  the  desoiiption  in  defendant's  deed  was  in- 
consistent, such  occupation  had  BCttleil  its  trae  construction,  locating  de- 
fendant's easterly  line  parallel  with  the  westerly  line,  and  not  as  running 
betweoi  the  points  named. 

Appeal  from  special  term. 

Action  by  Andrew  J.  Phillips  against  Edward  F.  Bitter.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Argued  hetore  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATOH,  and  BRADLEY,  JJ. 

C.  Morschauser,  for  appellant. 
Miltrai  A.  Fowler,  for  respondait. 

CUIiLEN,  J.  This  is  an  action  in  equity  to  restrain  the  defendant 
from  trespassing  on  the  plaintiff's  land,  and  for  damages.  The  plain- 
( iff  and  defendant  own  adjoining  lots  on  the  south  side  of  Union  street, 
iu  the  city  of  Poughkeeprie.  The  controversy  arises  from  a  dispute 
us  to  the  true  location  of  the  division  line  between  the  parties.  Both 
claim  through  a  common  source  of  title.  The  deed  through  which  the 
defendant  claims  is  the  older,  and  the  disposition  of  the  controversy 
depends  on  the  construction  of  that  conveyance.  The  deed  conveys 
a  certain  lot  on  the  south  side  of  Union  street,  beginning  on  that 
street,  and  running  various  courses  and  distances,  which  are  imma- 
terial, to  the  southwest  comer  of  lot  No.  29  on  a  certain  map;  "thence 
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westerly  to  a  point,  four  feet  aix  inches;  theuce  running  northraly 
parallel  with  the  first  line  to  Union  street  to  a  point,  twenty-five  feet 
from  the  place  of  beginning;  thence  running  westerly  along  Union 
street  to  the  place  of  beginning,  twenty-five  feet."  The  whole  diffi- 
culty arises  from  the  fact  that  a  line  from  a  point  four  feet  six  inches 
west  of  the  corner  of  lot  29  to  a  point  on  Union  street  twenty-five  feet 
from  the  place  of  beginning  is  not  parallel  with  the  first  line  of  the  de- 
scription. A  line  parallel  with  the  first  line,  run  from  Union  street 
soutiierly,  would  intersect  the  extended  line  of  lot  29  at  a  point  aboot 
six  feet  west  of  the  southwest  corner  of  tliat  lot,  instead  of  at  a  point 
four  feet  six  inches  west  of  the  comer.  The  deed  through  which  the 
plaintiff  claims,  made  about  a  year  subsequently  to  the  deed  already 
recited,  locates  that  point  of  intersection  at  a  distance  of  six  feet  fran 
the  comei-  of  the  lot  The  question,  therefore,  is,  which  shall  oontrol 
the  location  of  the  easterly  line  of  defendant's  lot?  Shall  it  ran  to  a 
point  four  feet  six  inches  westerly  from  lot  29,  or  shall  it  run  parallel 
to  the  first  line  in  the  description  in  his  deed?  The  trial  court  found 
the  true  construction  of  the  deed  was  that  the  easterly  line  should  be 
parallel  to  the  westerly  line  of  the  lot.  This  construction  gave  the 
case  to  the  plaintiff.  Had  the  line  been  drawn  between  the  two  given 
points,  the  case  would  have  gone  for  the  defendant.  The  appelant 
claims  that  the  location  of  the  two  points  between  which  the  line  was 
to  be  drawn  should  govern,  and  that  the  provision  that  the  line  should 
be  parallel  with  the  westerly  line  should  be  rejected.  If  we  were 
limited  solely  to  the  deed  itsdf  in  arriving  at  its  proper  construction, 
I  am  not  prepared  to  deny  this  claim;  but  the  evidence  tends  to  show 
that  for  18  years  after  the  first  conveyance  from  the  conunon  soorce 
of  title  the  parties  occupied  their  res^ctive  lots  up  to  the  line  found 
by  the  trial  court,  and  during  that  period  a  retaining  wall  was  main- 
tained on  that  line.  This  occupation,  being  less  than  20  yeaxs^  would 
not  be  sufficient  to  establish  a  practical  location  of  a  line  conoededly 
incorrect,  and  conclude  the  parties.  But  in  the  case  before  as  there 
is  a  conflict  between  different  portions  of  the  description.  All  of  the 
attributes  of  the  easterly  line,  as  given  in  the  deed,  cannot  be  true. 
Some  part  of  the  description  must  prevail,  and  some  part  yield  and  be 
rejected.  In  such  a  case  the  acts  and  declarations  (rf  the  parties  are 
•competent  evidence  on  the  question  of  the  proper  construction  of  the 
conveyance.  In  Harris  v.  Oakley,  130  N.  Y,  1,  28  N.  E.  530.  it  wa.s 
held  that  where  the  description  contained  in  a  deed  is  so  vague,  ob- 
scure, OT  conflicting  as  to  leave  the  intent  of  the  parties  uncertain, 
the  declaratiMis  and  acts  of  the  parties  may  be  shown  by  parol.  Wt> 
think  that  by  this  occupation  on  the  one  side  and  acquiescence  on  the 
other  for  18  years  the  parties  settled  the  questicm  of  the  true  construc- 
tion of  the  deed  for  themselves,  or  at  least  justified  the  finding  of  the 
trial  court  on  the  question  of  fact. 

The  judgment  appealed  from  should  be  affirmed,  with  costa      All 
-concur. 
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(18  App.  DIt.  600.) 

CTRBNTOS  V.  JfUTUAL  LIFE  INS.  00.  OF  NEW  YORK. 
(Supreme  Oourt,  Appellate  DlTlslon,  Fotirtb  Department.    June  12,  1897.) 

iKSUKAKCE — PaTMEKT  OK  PuEMIUMS— WaIVEK   OF   FOKKKITURE. 

The  M.  Ins.  Co.  Issued  a  policy  npon  tbe  life  of  C.  for  the  benefit  of  bis 
son  O.  The  policy  contained  a  provision  tbat  It  ahonid  be  forfeited  If  the 
premluma  were  not  paid  when  due,  and  also  a  notice  that  agents  were  not 
authorized  to  alter  contracts  or  waive  forfeitures.  The  application  was 
made  through,  and  policy  delivered  by,  one  P.,  an  agent  of  the  company. 
In  an  action  on  the  policy  it  appeared  that  after  the  payment  of  the  first 
premium  In  cash,  the  agent,  P.,  accepted,  in  part  payment  of  the  next  two 
premiums,  produce  delivered  to  him,  and  a  note  of  a  third  party;  that  he 
allowed  the  premiums  to  be  paid  by  installments  running  over  a  consid- 
erable time  after  their  maturity;  and,  when  fully  paid  in  this  manner,  de- 
livered a  receipt,  bearing  date  of  the  maturity  of  the  premium,  and  In- 
dorsed by  him  as  district  agent,  which  also  bore  a  notice  that  agents  were 
not  authorised  to  waive  forfeitures.  It  also  appeared  that  the  fourth  pre- 
mium was  never  fully  paid  in  cash  before  the  death  of  the  Insured,  but  that 
the  Hgent  had  consented  to  its  being  paid  after  maturity,  in  Installments, 
and  by  the  acceptance  of  the  produce  from  a  third  pai-ty.  It  did  not  ap- 
pear that  the  company  had  ever  been  Informed  of  the  method  of  payment 
of  the  premiums,  or  of  P.'s  description  of  himself  as  district  agent.  Beld. 
that  it  was  not  shown  that  the  forfeiture  had  been  waived,  or  that  any 
custom  existed  to  accept  payment  of  premiums  in  a  manner  dUferent  from 
that  provided  by  the  policy. 

Ward,  J.,  dissenting. 

Appeal  frcHii  trial  term. 

Action  by  Frank  H.  Gyrenias  against  the  Mntual  Life  Insurance 
Cmnpany  of  New  York.  From  a  judgment  for  plaintiff  entered  on  a 
verdict,  and  from  an  order  denying  a  motion  for  a  new  trial  on  the 
minates  of  the  court,  defendant  appeals.     Reversed. 

Argued  before  HAHDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  J  J. 

Edward  Lyman  Short,  for  appellant. 
D.  P.  Lester,  for  respondent. 

GREEN,  J.  Up<Hi  a  written  application,  subscribed  by  Alvin 
Cyrenius  and  Gewge  A.  Cyrenius,  a  policy  was,  on  the  18th  day  of 
June,  1873,  issued  by  defendant,  whereby  it  insured  Alvin  Qyrenius  in 
the  sum  of  f3,()00  for  the  term  of  his  natural  life,  and  for  the  benefit 
of  his  son,  George  A.  The  policy  was  delivered  to  the  latter,  who 
was  the  owno-  and  holder  thereof,  on  the  6th  day  of  June,  1877,  when 
Alvin  died.  Thereafter  proofs  of  death  were  served  upon  the  com- 
pany. It  refused  to  pay  the  loss,  on  the  ground  that  the  premium 
which  became  due,  by  the  terms  of  the  policy,  on  the  18th  day  of  June, 
1876,  waa  not  paid,  and  that  by  reason  of  such  failure  the  policy  and 
all  rights  and  benefits  thereunder  were  forfeited.  This  action  was 
thereafter  instituted  by  the  plaintiff,  who,  by  assignment  bearing  date 
June  10, 1889,  had  become  the  owner  and  holder  of  the  policy  and  (rf 
all  the  rights  and  interest  of  the  original  beneficiary  thereunder.  The 
amount  of  the  premium  was  f  198.87,  and  it  was  provided  in  the  policy 
that  the  first  premium  should  be  paid  at  the  time  of  issuing  the  policy, 
and  a  like  amount  annually  thereafter  on  or  before  the  18th  day  of 
Jane.     The  policy  contained  the  usual  provision  that,  if  the  premium 
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should  not  be  paid  on  ot  before  the  days  mentioned  for  the  payment 
thereof,  then,  in  every  such  case,  the  company  should  not  be  liable  for 
the  payment  of  the  sum  assured,  or  any  part  thereof,  and  that  the 
policy  should  cease  and  determine.  The  plaintiff  proved  that  Morris 
I'lace,  of  Oswego,  N.  Y.,  received  the  application,  delivered  the 
policy,  collected  the  premiums,  and  delivered  the  receipts  therefor, 
and  that  across  the  face  of  each  receipt  bo  delivered  by  him  to  the 
beneficiary  was  the  following:  "Conntersigned  at  Oswego,  N.  Y.,  by 
Morris  Place,  District  Agent."  The  first  premium  was  paid  in  cash 
when  the  policy  was  delivered.  The  next  premium  became  due  June 
18,  1874.  The  testimony  of  George  A.  Qyrenius  as  to  this  payment 
is  as  follows: 

"Q.  When  and  how  did  you  pay  the  premium  due  June  18,  1874,  and  to 
whom?  A.  I  paid  the  premium  to  Mr.  Place,— a  part  trade  and  a  part  cash. 
I  paid  a  part  trade  and  a  part  cash  to  Mr.  Place;  part  before  the  maturity 
ot  the  renewal.  Before  this  I  paid  a  watch.  It  was  valued  ait  seventy-flve 
<IoUars.  I  delivered  It  to  him.  Q.  When  next?  A.  After  I  paid  him  two  or 
three  payments  cash.  Q.  Two  or  three  payments,  amounting.  Including  the 
watch  and  payments,  to  how  much?  A.  In  the  neighborhood  of  between  one 
hundred  and  fifty  and  one  hundred  and  sixty  dollars.  Q.  How  did  you  pay  the 
rest?  A.  The  rest  was  a  dividend  paid,  between  forty  dollars  and  fifty  dol- 
lars, to  balance  one  hundred  and  ninety-eight  dollars  or  thereabouts.  Q.  And 
then  what  did  he  do  to  you?  Hand  you  the  renewal  receipt?  A.  I  took  up  the 
renewal  receipt  after  I  had  finished  payhig,— a  spell  after,— when  I  made  the 
last  payment.  I  took  up  the  receipt  at  that  time  or  after.  I  received  It  from 
Mr.  Place." 

This  receipt  was  dated  June  18,  1874.  The  premium  due  June  18, 
1875,  was  paid  by  the  beneficiary  to  Mr.  Place,  and  a  receipt  bearing 
the  last-named  date  was  given  therefor.  According  to  the  testimony 
of  the  beneficiary,  the  amount  of  this  premium  was  paid  to  Place,  the 
agent,  by  a  note  made  by  one  Smith,  for  |75  or  f  100,  a  dividend  of 
150  or  |60,  and  as  to  the  balance  the  beneficiary  testifies:  "Q.  When 
the  balance?  A.  The  balance  was  mercantile  trade;  accnmalation 
of  before,  I  think,  from  1874."  The  plaintiff  claims  to  have  paid  the 
premium  which  became  due  Jnne  18.  1876.  The  testimony  Qp<m 
which  the  plaintiff  bases  this  claim  is  that  of  George  A.  Cyrenius,  the 
beneficiary,  and  Frederick  A.  C5yreniu8,  the  idaintiff.  George  A. 
Oyrenius  testified: 

"Q.  In  1876  he  presented  you  another  renewal  receipt?  A.  Yee,  sir.  Q.  The 
same  as  the  other  two,  In  general  form?  A.  Some  -time  before  maturity.  Q. 
Did  he  show  you  a  receipt  the  same  as  the  others?  A.  Yes,  sir.  Q.  That  was 
for  the  premium  of  1876?  A.  Yes,  sir.  Q.  Before  June  18th  or  after?  A. 
Before  maturity;  before  this  premium.  Q.  How  many  days  before  June  18th? 
A.  Might  have  been  a  week  or  ten  days;  a  few  days;  from  a  week  to  ten 
days.  Q.  Did  you  call  at  his  office,  or  he  see  you?  A.  Yes,  sir;  I  called  at 
his  office.  Q.  What  did  you  do  about  that  year's  premium  then  and  there,— 
what  agreement  did  you  make,  if  any?  State  what  was  said.  A.  I  told  him 
I  hadn't  the  adequate  means  for  the  whole,  and  I  told  him  I  would  be  able  to 
pay  him  fifty  dollars  then.  I  did  at  that  time.  For  the  balance  I  got  nn  ex- 
tension. Q.  Tell  us  what  you  got,  what  he  said,  and  what  you  said?  A. 
Well,  very  good.  I  said  that  I  would  not  be  able  to  pay  It  at  the  time.  I 
would  be  able  to  pay  him  fifty  dollars,  and  I  would  pay  It  after.  I  wanted 
a  couple  of  months.  Q.  You  would  pay  the  balance  after?  A.  I  would  pay 
the  balance.  I  told  him  I  would  like  a  couple  of  montlis,  and  he  told  me  to 
pay  as  soon  as  I  could.  I  think  it  was  that,— a  couple  of  months;  yes,  sir. 
Q.  What  did  he  say  to  that?    A.  He  said,  'AU  right:'    to  get  around  as  speiedlly 
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as  possible.  That  Is  the  anm  and  substance  of  all  he  said.  Q.  What  further 
was  said  at  that  time,  and  what  payments  did  you  make,  If  any?  A.  I  paid  him 
twenty-five  dollars  next  (I  think  that  was  In  the  fore  part  of  July);  twenty- 
flve  dollars  later.  In  August;  twenty  dollars  more  the  latter  part,  or  the  first 
of  September;  not  later  than  the  first  of  September.  I  think  they  were  both— 
the  twenty-five  and  the  twenty  dollar  payments — In  August.  I  paid  them  at 
Morris  Place's  office.  Fifty  dollars  was  paid  also  at  his  ofllce  when  I  had  the 
conversation.  I  never  got  that  receipt  which  he  had.  Q.  What  did  he  state 
about  that  dividend  at  the  last  Interview,  when  yon  paid  him  the  partial  pay- 
ments, and  upon  each  occasion?  A.  Forty-odd  dollars.  Q.  What  did  he  say 
about  It?  What  did  Mr.  Place  say  It  would  be  or  was?  A,  With  the  dividend 
applied.  It  would  leave  somewhere  In  the  neighborhood  of  one  hundred  and 
fifty  dollars;  one  hundred  and  fifty-odd,  I  think.  Q.  How  Is  that?  A.  The 
balance.  Q.  The  balance  that  you  had  to  pay?  A.  The  balance  that  I  would 
have  to  pay.  Q.  And  you  paid  one  hundred  and  twenty  dollars?  A.  Ijeea  the 
dividend,  left  one  hundred  and  fifty  dollars  odd.  I  paid  one  hundred  and 
twenty  dollars  in  cash.  Q.  Fifty  dollars  before,  and  the  rest  afterwards?  A. 
Yes,  sir."  In  answer  to  a  question  propounded  by  the  court,  he  said  he  did 
not  go  to  Place  and  ask  him  for  the  receipt  for  the  premiums  of  1876  In  the 
fall  of  1876.  "Q.  Why  not?  A.  At  that  time  I  hadn't  paid  It  all.  I  never 
took  tbem  up  until  they  were  fully  paid.  Q.  Do  yon  know  whether  he  had 
any  produce  from  the  farm  at  that  time?    A.  &^  brother  attended  to  that." 

His  brother,  Frederick  H.  Oyrenias,  testified  as  follows: 

"Q.  State  your  transactions  with  Mr.  Place  In  reference  to  the  payment  of 
premiums  upon  this  policy,  when  you  had  your  conversations  with  him,  and  the 
amount  of  truck.  In  the  first  place,  you  carried  on  what,— a  farm?  A.  In 
1876  I  was  Interested  in  the  milk  business.  I  began  In  1875.  I  began  to  fur- 
nish milk  to  Mr.  Place's  house.  Q.  "Jfou  began  to  furnish  milk  for  him  when? 
A.  The  20th  day  of  October,  1875.  Q.  Before  you  give  us  these  items,  state 
your  conversation  with  Mr.  Place  as  to  what  they  were  to  apply  upon,  and  all 
the  details  of  It.  Shortly  after  I  began  to  fnmlsh  him  with  milk,  I  asked 
him  whether  be  would  pay  the  bill,  or  whether  it  would  apply  on  our  premium 
of  Insurance;  and  he  told  me  that  it  would  not  matter;  that  anything  he  could 
use  In  the  way  of  countiT  produce  at  his  house  he  would  accept  as  part  pay- 
ment. Subsequently  I  furnished  him  with  milk  and  produce  to  the  amount  of 
$44.10.  I  commenced  October  20,  1875.  This  was  to  apply  on  the  1876  pre- 
mium. Q.  And  you  fumisbed  right  along  until  when?  A.  The  last  acconnt  is 
October  SO,  1876.  Q.  Perhaps  you  better  go  on,  and  give  the  items.  A.  Milk 
tickets.  October  20th,  1875,  I  furnished,  $2.00;  November  18th,  $3.00;  Decem- 
ber 11th.  $3.00;  January  Ist,  1876.  $2.00;  January  17th,  $3.00;  February  23d. 
IS.OO;  March  18th,  $3.00;  April  28th,  $1.00;  May  6th,  $3.00;  and  by  cash  I 
paid  the  Milk  Association,  to  furnish  him  subsequently  to  my  milk  business 
myself.  I  paid  for  him  $9.18;  a  bushel  of  turnips,  fifty  cents;  fifty  cabbages, 
at  five  cents,  $2..'i0;  twenty  bushels  of  apples,  $3.00;  one  barrel  of  eider,  $2.50; 
honey.  $1.80.  That  was  the  extent,  I  believe.  Q.  Did  you  give  the  dates  of 
these  last  items?  A.  This  bears  date  October  30th.  Q.  1876?  A.  Yes,  sir. 
Q.  That  constitutes  the  memorandum  of  the  truck  and  milk  and  produce  you 
furnished  from  the  farm?  A.  Yes,  sir.  Q.  Up  to  June,  1876,  that  bill  amounts 
to  how  much?  A.  How  much?  $33.80.  Q.  These  are  the  items  of  It  as  you 
have  It  there?  A.  Yes,  sir.  $33.80  prior  to  June  18tb.  Q.  Did  yon  have  any 
conversation  with  Mr.  Place,  at  his  office  In  the  city  of  Oswego,  with  reference 
to  giving  time  for  the  premium,  and,  if  so,  what  was  it?  A.  I  had  no  con- 
versation with  him  about  that  time:  only  the  agreement  that  this  would  apply. 
This  was  some  months  prior  to  this  time.  That  is  all  the  conversation  I  bad 
with  him.  I  conld  furnish  what  I  could  in  that  way,  and  It  would  be  as 
acceptable  as  cash  to  him." 

Upon  this  evidence  the  plaintiff  rested  his  cajse,  and  thereupon  the 
defendant  moved  to  dismiss  the  complaint  upon  the  following 
grounds: 

"First.  That  the  policy  was  forfeited  by  the  nonpayment  of  the  premium 
June  18,  1876.     Second.  That  there  was  no  proof  of  the  waiver  of  the  payment 
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of  the  premium  of  June  18,  1876,  at  the  time  when  It  was  due,  or  of  any  pirt 
thereof.  Third.  That  there  was  no  evidence  that  Place  bad  any  authority  to 
waive  payment  when  due,  or  to  extend  the  time  of  payment  for  the  premium. 
Fourth.  That  there  was  no  evidence  of  a  waiver  of  the  forfeiture  of  the  policy, 
and  no  evidence  that  Place  had  any  authority  to  waive  any  forfeiture.  Fifth. 
That  there  was  no  evidence  of  nny  alteration  of  the  contract  of  ini^urancc,  and 
no  evidence  that  Place  had  any  autliority  to  niter  the  contract.  Sixtii.  That 
the  evidence  shows  that  Place  bad  no  authority  to  waive  the  payment  of  the 
premium  in  1876,  or  to  extend  the  time  of  payment  of  the  premium,  or  to 
waive  the  forfeiture  of  Sie  policy,  or  to  alter  the  contract  of  insurance  in  any 
respect.  Seventh.  That  it  did  not  appear  from  the  evidence  that  the  premium 
due  June  18,  1876,  was  ever  paid.  Eighth.  There  was  no  evidence  that  Place 
was  a  ^neral  agent  of  the  company." 

The  motion  was  denied,  and  connsel  for  defendant  dnly  excepted. 

The  premium  for  1876  was  not  paid  at  maturity.  This  the  plaintiff 
concedes.  Still  he  claims  that  the  forfeiture  provided  by  the  pro- 
visions of  the  policy  in  such  a  case  was  waived  by  Morris  Place,  and 
that  he  had  full  power  and  authority  to  accept  a  part  of  the  premium, 
give  time  for  the  balance,  continue  the  insurance,  and  thereby  waive 
the  forfeiture.  The  evidence  here  is  entirdy  wanting  to  warrant  soch 
a  concluMon.  The  plaintiff  relies  upon  the  fact  that  each  receipt  for 
premium  bore  across  its  face  the  signature  of  Morris  Place,  witii  the 
words  "District  Agent"  attached;  and  that,  therefore,  it  must  be  pre- 
sumed that  the  power  was  conferred  upon  him  by  the  company  to 
transact  its  business  within  the  district,  and  there  was  no  limitation 
or  restriction  to  his  authority  other  than  territorial.  There  is  noth- 
ing in  the  record  showing  that  the  company  had  any  information  or 
knowledge  that  Place  ever  used  the  word  "district"  upon  the  pronium 
receipts,  or  in  any  other  place  or  manner.  There  was  no  provision 
requiring  him  to  indorse  the  receipts.  The  policy  provided  that,  if 
the  premiums  should  not  be  paid  on  or  before  the  dates  therein  fixed 
for  their  payment,  at  the  ofBce  of  the  company  in  New  York,  or  to 
agents  when  they  produced  receipts  signed  by  the  president  or  secre- 
tai7,  then  the  company  should  not  be  liable  under  the  policy,  and  the 
same  would  ceaae  and  determine.  At  the  bottom  of  this  policy,  be- 
neath the  signatures  thereto,  were  these  words:  "Agents  of  the  con- 
pany  are  not  authorized  to  make,  alter,  or  discharge  contracts  or  waive 
forfeitures."  Not  only  this,  but  the  premium  receipt  of  1874  con- 
tained the  same  notice.  A  similar  notice  was  contained  in  the  pre- 
mium receipt  for  1875,  in  these  words:  "No  person  except  the  presi- 
dent or  secretary  is  authorized  to  make,  alter,  or  discharge  contracts 
or  waive  forfeitures,  and  no  contract,  alteration,  discharge,  or  waiver 
is  valid  except  it  be  in  writing,  and  signed  by  the  pi-esident  or  secre- 
tary." The  plaintiff  was  thus  apprised,  not  only  by  the  original 
policy,  but  also  by  every  written  instrument  delivered  to  him  by  the 
company,  through  its  agent  at  Oswego,  that  the  latter's  authority  was 
limited  and  restricted ;  that  he  had  no  authority  to  make,  alter,  «•  dis- 
charge contracts,  or  waive  forfeitures;  that  no  person  other  than  the 
president  or  secretary  was  so  authwized,  and  that  "no  contract,  alter- 
ation, discharge,  or  waiver  is  valid  except  it  be  in  writing,  and  signed 
by  the  president  or  secretary."  Where  a  waiver  or  alteration  is  re- 
quired to  be  in  writing,  it  cannot  be  made  by  parol.  Baumgartel  v. 
Insurance  Co.,  136  N.  Y.  547,  32  N.  E.  990;  Warren  v.  Insurance  (Do. 
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(Sup.)  19  N.  y.  Supp.  990.  "It  is  elementary  that  a  principal  is  only 
liable  for  acts  done  by  his  agent  within  the  scope  of  the  authority, 
actual  or  apparent,  with  which  the  principal  has  clothed  him;  that 
it  rests  entirely  with  the  principal  to  determine  the  extent  of  the 
authority  which  he  will  give  to  his  agent;  also  that  every  person  deal- 
ing with  an  assumed  agent  is  bound,  at  his  peril,  to  ascertain  the  na- 
ture and  extent  ot  the  a^^nt's  authority.  In  insurance  cases  courts 
frequently  inaccurately  classify  agents  as  'local'  and  'general.'  But 
the  extent  of  the  territory  which  is  to  be  the  field  of  his  agency  is  no 
test  of  the  extent  of  the  agent's  authority  within  that  field.  His 
field  of  operations  may  include  the  whole  United  States,  and  yet  his 
powers  be  special  and  limited.  On  the  otha*  hand,  his  iield  of  opera- 
Uons  may  be  confined  to  a  single  county  or  city,  and  yet  his  authority 
within  that  field  be  unlimited."  Ermontraut  v.  Insurance  Co.  (Minn.) 
65  N.  W.  635.  Every  safeguard  was  taken  by  the  company  to  re- 
strict and  limit  the  authority  of  its  agents,  and  prevent  unauthorized 
acts  by  them.  The  beneficiary  was  notified  at  the  time  the  contract 
was  made,  and  again  each  year  upon  the  delivery  of  the  premium 
receipts,  of  the  limitations  upon  the  authority  of  its  agent  with  whom 
the  beneficiary  dealt.  It  is  difficult  to  conceive  what  further  could 
have  been  done  by  the  company  in  protecting  itself  or  its  customers 
from  the  unauthorized  acts  of  its  agents.  The  plaintiff,  therefore, 
not  only  failed  to  show  that  Place  had  authority  to  bind  this  defend- 
ant by  his  acts,  upon  which  plaintiff  relies  as  a  waiver  of  the  forfeiture, 
but  his  testimony  clearly  shows  that  the  plain  intention  ot  the  com- 
pany was  to  withhold  from  its  agent  any  power  or  authority  to  alter 
the  terms  of  the  contract,  or  to  waive  a  forfeiture  thereof.  Such  in- 
tention was  clearly  and  definitely  expressed  in  the  original  contract, 
and  reiterated  in  each  of  the  receipts  for  premiums  paid.  Of  these 
restrictions  and  safeguards  the  beneficiary  is  deemed  to  have  had 
notice  and  knowledge.  The  plaintiff  nowhere  denied  this  presump- 
tion and  knowledge,  and  with  this  provision  so  impressed  upon  him  h^ 
had  no  right  to  believe  that  the  agent  could  bind  the  company  by  acts 
in  excess  of  his  actual  authority.  The  plaintiff,  to  establish  the 
agency  oc  authority  of  Place,  proved  that  he  received  the  application, 
delivered  the  policy,  received  the  first  premiimis,  delivered  the  renew- 
al receipts,  and  received  the  dividend  orders.  This  did  not  consti- 
tute him  a  general  agent  of  the  company  authorized  to  waive  condi- 
tions of  the  policy  as  to  payment  of  premiums.  Merserau  v.  Insurance 
Co.,  66  N.  Y.  274;  How  v.  Insurance  Co.,  80  N.  Y.  39.  There  is  no 
evidence  tending  to  show  that  the  power  of  the  agent  had  been  en- 
larged, and  his  authority,  thus  defined,  must  be  i-egarded  as  the  meas- 
ure of  his  power.  There  is,  then,  no  evidence  of  actual  authority  in 
Place  to  alter  the  contract,  or  extend  the  time  of  payment  of  the 
premiums,  or  waive  the  forfeiture  for  nonpayment.  Such  acts  were 
beyOTid  the  scope  of  his  employment,  and  are  unauthorized.  Marvin 
V.  Insurance  Co.,  85  N.  Y.  278;  Shank  v.  Insurance  Co.,  4  App.  Div. 
516,  40  N.  Y.  Supp.  14. 

But  the  plaintiff  earnestly  contends  that,  even  if  the  agreement  of 
Place  with  the  beneficiary  was  beyond  the  scope  of  the  agent's  au- 
thority as  disclosed,  the  defendant  has  ratified  such  acts,  and  become 
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bound  thereby.  If  the  course  of  the  dealing  between  the  beneficiary 
and  the  ugeut  of  the  company  had  been  brought  to  the  knowledge  of 
the  company,  and  it  had  acquiesced  in  the  manner  of  such  dealings,  <» 
iiad  accepted  the  partial  payments,  or  it  had  been  shown  that  tb&e 
■had  been  a  general  custom  established  to  extend  the  time  of  payment, 
and  to  receive  in  payment  of  premiums  propwty  other  than  money 
in  fulfillment  of  the  provisions  for  payment  of  cash,  then  the  principle 
invoked  by  plaintiff,  that  under  such  circumstances  the  principal  is 
•bound  by  the  acts  of  the  agent,  might  be  applicable  to  this  case.  The 
facts  of  this  case  prevent  the  application  of  that  principle.  There  is 
no  evidence  showing  that  this  defendant  knew  of  the  arrangement 
l)etwe€n  its  agent  and  the  beneficiary,  or  that  the  agent  received  par- 
tial payments  on  the  premium,  and  extended  the  time  for  the  pay- 
ment of  the  balance;  nor  does  the  evidence  disclose  that  the  ccnnpany 
ever  received  any  partial  payments  so  made.  On  the  contrary,  it 
•does  appear  that  the  receipts  of  the  company  in  each  instance  bore  the 
date  of  the  maturity  of  ^e  premium,  and  were  for  the  full  amount 
thereof.  There  is  no  evidence  tending  to  show  that  it  ever  came  to 
the  knowledge  of  defendant  that  its  agent  was  accepting  anything 
other  than  cash  in  payment  of  the  premium.  The  beneficiary  is  pre- 
sumed to  have  known,  at  the  time  of  making  the  application,  that  the 
agent  had  no  authority  to  receive  anything  but  cash  in  the  payment 
of  premiums.  Printed  upon  the  margin  of  the  application  was  the 
following:  "Notice.  This  company  accepts  cash  only  in  payment  of 
premiums.  No  policy  is  binding  until  the  premium  has  been  paid." 
The  policy  itself  provides:  "No  policy  is  binding  upon  the  company 
until  payment  of  the  premium  in  cash."  The  contract  further  pro- 
vides for  the  payment  of  a  certain  specified  amount  annually,  and 
there  is  nothing  in  the  contract  showing,  or  tending  to  show,  that  any- 
thing but  cash  would  be  received  in  fulfillment  of  those  conditions. 
The  language  used  in  the  contract  is  consistent  only  with  a  payment 
'in  cash.  Tlie  plaintiff,  however,  alleges  in  his  complaint  that  the 
premium  due  June  18,  1876,  has  been  fully  paid,  and  has  given  evi- 
dence which  he  claims  sustains  the  all^iration.  It  appears  from  such 
evidence,  and  is  conceded  by  the  plaintiff,  that  that  premium  has  not 
been  paid  unless  the  value  of  the  farm  produce  furnished  by  the 
brother  of  the  beneficiary  to  defendant's  agent  be  allowed  as  part  pay- 
ment of  the  premium.  The  farm  products  which  were  furnished 
Place  were  not  furnished  by  the  beneficiary,  but  by  this  plaintiff. 
The  arrangement  whereby  their  value  was  to  be  allowed  in  payment 
of  the  premium  <rf  1876  was  made,  not  by  the  beneficiary,  but  by  this 
plainti£f,  who  was  then  a  stranger  to  the  contract,  had  no  interest 
therein,  and  acquired  no  right  or  interest  therein  for  more  than  12 
yeai's  thereafter.  The  record  is  barren  of  any  evidence  of  knowledge 
in  the  company  of  this  agreement,  or  of  a  like  agreement  with  any 
one,  or  that  it  received  the  fruits  thereof.  It  certainly  cannot  be  pre- 
sumed to  have  known  or  suspected  that  its  agent  was  making  an  ar- 
rangement with  a  stranger  to  the  company  and  to  the  contract  itself, 
whereby  farm  products  were  to  be  received  from  him  as  payment  for 
premiums.  "The  doctrine  cannot  be  established  that,  because  an 
agent  is  authorised  to  solicit  insurance,  forward  applications  for 
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polides,  and  collect  premiums  in  money,  or  even  accept  notes  for 
deferred  payments  of  premiums,  he  is  therefore  authorized  to  accept 
■other  kinds  of  property.  The  acceptance  of  property  in  payment  of 
indebtedness  by  agents  authorized  to  collect  is  so  much  aside  from  the 
current  of  commercial  affairs  that  one  dealing  with  an  agent,  know- 
ing him  to  be  such,  who  makes  payments  to  him  in  jH-operty,  has  the 
burden  of  showing  that  he  was  authorized  to  accept  property  in  pay- 
ment, or  else  that  the  principal  ratified  his  act  in  so  doing,  or  accepted 
the  fruits  of  it."  Assurance  Soc,  v.  Cole  (Tex.  Civ.  App.)  35  8.  W. 
720;  HofEman  v.  Insurance  Co.,  92  U.  S.  161;  Catoir  v.  Trust  Co.,  33 
2f.  J,  Law,  487.  The  plaintiff  here  has  utterly  failed  to  fulfill  the 
requirements  necessary  to  take  this  case  out  of  the  general  rule  laid 
down  in  Assurance  Soc.  v.  Cole,  supra.  For  the  reasons  herein  stated, 
we  are  of  the  opinion  that  the  complaint  should  have  been  dismissed 
at  the  close  of  the  plaintiff's  case,  on  the  grounds  stated  on  the  motion 
in  respect  to  the  premium  dne  June  18,  1876,  and  which  are  set  forth 
in  this  opinion. 

Judgment  and  order  reversed,  and  new  trial  (»dered,  with  costs  to 
■abide  the  event.     All  concur,  except  WARD,  J.,  dissenting. 


(10  App.  DIv.  390.) 

NATIONAL  BANK  OP  NORTH  AMERICA  v.  WHITE  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  2,  189T.) 

1.    AcCOMMODATtON  NOTE — RtGHTS  OF  INDORSEE. 

A  bank  which  has  discounted  a  note,  and  paid  value  tha«for,  is  not  pre- 
vented from  recovering  thereon  by  the  fact  tliat  the  note  was  made  only  for 
accommodation,  and  was  known  to  the  bank  to  be  so  made. 

a.    Pi.EAUINO  AND  PboOF— VaBIAKCK. 

Under  an  answer  which  sets  up,  as  a  defense  to  a  promissory  note  In  the 
bands  of  an  Indorsee,  that  It  was  made  for  accommodation,  was  known  to 
the  indorsee  to  be  so  made,  and  that  no  value  was  paid  for  it,  the  defend- 
ant cannot  prove  an  agreement  by  the  indorsee  not  to  look  to  the  maker. 
8..  Action  on  Note— Defknsks. 

An  agreement  between  the  accommodation  maker  and  the  payee  of  a  note 
that  the  former  shall  not  be  held  liable  is  immaterial  as  against  an  Indorsee, 
unless  he  is  in  some  way  connected  with  such  agreement 

Appeal  fr(Hn  trial  term. 

Action  by  the  National  Bank  of  North  America,  in  New  York, 
Against  H.  Winslow  White  and  others.  From  a  judgment  entered 
on  a  verdict  rendered  by  direction  of  the  court.  Window  White  ap- 
peals.    AfiBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTERr 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

James  W.  Treadwell,  for  appellant. 
Edwin  B.  Boot,  for  respondents. 

O'BRIEN,  J.  The  action  w^as  based  upon  promissory  notes  made 
by  the  defendant  White  to  the  order  of  Walter  &  Place,  and  indorsed 
by  them.  Tbeanswer  sets  out:  (1)  That  the  defendant  White  made 
the  notes  to  the  defendants  Walter  &  Place  for  their  accommodation, 
and  without  consideration.     (2)  That  the  plaintiff  knew  or  had  notice 
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at  the  time  of  the  transfer  of  the  notes  to  it  that  they  were  made  by 
the  defendant  White  to  the  defendants  Walter  &  Place,  for  their  ao- 
conimodation,  and  without  conBideration.  (3)  That  the  defendant 
White  has  no  knowledge  or  information  snfflcient  to  form  a  belief 
whether  the  transfer  of  the  notes  to  the  plaintiff  was  for  value,  or 
whether  the  plaintiff  is  now  the  lawful  owner  and  hxilder  thereof. 

The  first  two  allegations  furnish  in  themselves  no  ground  of  de- 
fense; for,  as  said  by  Story  on  Promissory  Notes  (section  194):  "It 
is  no  defense  or  bar  that  the  note  was  known  to  the  holder  to  be  an 
accommodation  note  as  between  the  other  parties,  if  he  takes  it  for 
value,  bona  fide,  before  it  has  become  due."  Harger  v.  Worrall,  60 
N.  Y.  370 ;  Bank  v.  Crow,  60  N.  Y.  85.  There  remains,  then,  of  the  de- 
fendant White's  answer,  only  the  allegation  that  the  plaintiff  did  not 
pay  value  for  the  notes.  This,  with  proof  of  want  of  consideration 
as  between  White  and  the  payees,  and  notice  thereof  to  the  plaintiff, 
woujd,  if  established,  have  been  a  good  defense.  That  the  bank  dis- 
counted the  notes  for  the  payees,  and  that  the  latter  got  the  full  value 
thereof,  was  not  disputed.  But  on  the  trial  White  testified  that  he 
received  no  consideration  for  the  notes,  and  that  he  stood  as  an  accom- 
modation maker;  and  then,  instead  of  showing  that  the  bank  did  not 
pay  value,  he  undertook  to  prove  that  there  was  an  agreement  between 
himself,  as  maker,  and  the  payees  and  the  bank,  that  he  was  not  to  be 
held  liable;  and  thus  it  was  sought  to  bring  the  defense  within  the 
case  of  Garfield  Nat  Bank  v.  Colwell,  57  Hun,  169, 10  N.  Y,  Supp.  864. 
The  court  very  properly  rejected  such  testimony,  because  no  such  de- 
fense was  pleaded.  But  even  if  White  had  been  permitted  to  an- 
swer the  questions  propounded,  and  had  testified  as  to  what  occurred 
between  one  of  the  payees  and  himself  at  the  time  of  the  making  of 
the  notes,  and  as  to  what  the  payee  stated  with  reference  to  his  under- 
standing with  the  bank,  this  would  have  been  insufiicient,  unless  it 
had  been  shown  that  it  waa  as  the  result  of  an  agreement  with  the 
bank  that  the  maker  of  the  notes  was  not  to  incur  any  liability,  which 
in  the  Gai-fleld  Bank  Case,  supra,  was  the  basis  of  the  decision,  as 
shown  in  the  subsequent  case  of  Iliggins  v.  O'Donnell,  68  Hnu,  100,. 
22  N.  Y.  Supp.  610.  In  other  words,  what  conversation  occurred 
between  White  and  the  payee  at  the  time  of  the  making  of  the 
original  notes  was  entirely  immaterial,  unless  there  was  evidence  in 
some  way  connecting  what  was  thus  said  with  the  bank.  Not  only 
was  there  no  such  evidence,  but  the  payee,  Place,  who  had  the  conver- 
sation with  the  cashier  of  the  bank,  was  examined  on  the  trial,  and 
there  is  nothing  in  his  testimony  from  which  the  inference  could  be 
drawn  that  the  bank  was  to  accept  the  notes  upon  an  agreement  that 
White  waa  not  to  be  held  liable.  The  most  that  could  be  deduced 
from  what  occuri'ed  between  the  cashier  of  the  bank  and  the  payee  was 
that  the  bank  insisted  that  the  notes  should  contain  the  name  of  some 
one,  and  White's  was  mentioned,  in  addition  to  Walter  &  Place,  be- 
fore making  the  loan,  and  that  the  cashier  knew  that  White  was  an 
accommodation  maker.  As  already  pointed  out,  however,  this  did  not 
prevent  the  bank  from  holding  "^Tiite  liable,  for  it  had  a  right  to  de 
termine  the  conditions  upon  which  it  should  make  the  loan;  and  if 
White,  even  with  the  knowledge  of  the  bank,  became  an  accpmmo- 
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dation  maker,  that  fact  would  not  prevent  the  bank  from  discounting 
the  notes,  and,  having  thus  paid  value  therefor,  recovering  as  against 
both  the  maker  and  tiie  payees. 

We  think,  therefore,  that  the  judgment  was  right,  and  should  be 
affirmed,  with  costs.     All  concur. 


(1!)  App.  Dlv.  478.) 

In  re  PIERSON'S  ESTATB. 

(Supreme  Court,  Appellate  Dlrlslon,  Third  Department.    July  6,  1897.) 

1.  CO>  VEHSION— NKCK88ITY   OF   DtMAND. 

When  a  broker  pledges  stock,  parehased  by  him  tor  a  customer,  for  an 
amount  greater  than  his  lien  thereon,  and  afterwards  becomes  InsolTent,  so 
that  the  customer  cannot  obtain  the  stock  upon  payment  of  the  amount  due 
the  bn^er,  he  thereby  conrerts  the  same,  and  no  demand  for  the  stock  by 
tlie  customer  is  necessary. 

2.  EsTOPrEi^ — Statrmbnt  ok  Accoust. 

When  a  stockbroker  makes  entries.  In  his  books,  of  purchases  of  stocks  for 
his  customers,  and  renders  to  tbera  statements  sliovrlng  tliat  he  has  bought 
and  holds  for  them  certain  stocks,  giving  names,  prices,  and  the  standing 
of  the  account,  the  customers,  believing  and  acting  upon  such  statements, 
may  treat  them  as  true,  and  the  broker  is  estopped  to  deny  them. 

S.    SaMK— By    AOKKBMKN-T. 

Several  parties,  claiming  to  be  creditors  of  an  Insolvent  firm,  and  also  of  a 
deceased  member  thereof  Indlridnally,  entered  Into  a  stipulation,  In  a  suit 
brought  to  determine  their  rights,  by  which  It  was  agreed  that  the  claim  of 
one  of  them,  M.,  constituted  an  individual  obligation  of  the  deceased  partner, 
entitled  to  payment  out  of  his  estate  In  preference  to  claims  upon  him  as  a 
member  of  the  firm.  In  consequence  of  this  stipulation,  M.  made  no  claim 
upon  a  fund  of  Arm  assets,  out  of  which  most  of  the  other  creditors  received 
a  dividend  which  was  increased  by  his  withdrawal.  Held  that,  by  such  stip- 
ulation, the  creditors  who  had  received  such  dividend  were  estopped  to  deny, 
as  against  'Sl.'n  claim  to  a  preference,  that  their  claims  against  the  estate  of 
the  deceased  partner  arose  as  firm  creditors  only;  but  other  creditors  who 
bad  received  no  dividend  tmder  the  stipulation  were  not  so  estopped. 

4.  El.KCTION   UK   RkMKI>1K8. 

When  one  member  of  a  firm  of  stockbrokers  has  converted  securities  of  a 
customer,  and  has  died,  such  customer  may  treat  his  claim  for  the  value 
thereof  either  as  one  against  the  survivor  of  the  firm,  upon  an  Implied  con- 
tract, or  as  one  In  tort  against  the  estate  of  the  partner,  by  whom  the  wrong 
was  done;  and  the  bringing  of  an  action  against  the  surviving  partner,  and 
obtaining  Judgment,  which  is  not  .satisfied.  Is  not  such  an  election  of  remedies 
fls  to  ]>i-eclude  an  actk>n  for  the  tort  against  the  estate  of  the  deceased  part- 
ner, but  the  judgment  ascertains  the  amount  of  damage  done. 

5.  Same -What  Co.NSTrrDTEs. 

When  securities  belonging  to  his  customers  have  been  converted  by  a  stock- 
bitter,  by  pledging  them  to  other  parties,  such  customers  do  not,  by  obtain- 
ing from  the  pledgees  such  proceeds  of  the  securities  as  remain  after  .«aUs- 
fying  the  pledge,  make  an  election  of  remedies  which  debars  them  from  pur- 
suing the  wrongdoer  for  the  remainder  of  their  loss. 

Appeals,  both  upon  the  law  and  the  facts,  by  Henry  R.  Pierson. 
executor  of  Henry  R.  PierBon,  deceased,  and  by  Thomas  F.  Mason,  as 
receiver  of  the  Guardian  Mutual  Life  Insurance  Company,  an  indi- 
vidual creditor  of  the  deceased,  from  so  much  of  the  decree  of  the  sur- 
rogate, upon  the  final  judicial  settlement  of  the  accounts  of  the  said 
executor,  as  adjudged  that  the  respondents,  creditors  of  the  late  firm 
ol  Heniy  R.  Pierson  &  Son,  claiming  also  to  be  the  individual  creditora 
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of  the  estate  of  Henry  R.  Fierson,  decea^ied,  were  entitled  to  share  ia 
the  distribatioD  of  the  individual  estate  of  the  testator,  in  like  manner 
as  the  individual  creditors  who  have  no  claim  upon  the  firm  assets. 
Modified. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  PUTNAM,  and 
MERWIN,  JJ. 

Hun  &  Johnston,  for  appellant  executor. 

Rosendale  &  Hessberg,  for  appellant  Mason. 

Stedman,  Thompson  &  Andrews,  for  respondent  Edward  A.  Do- 
rant. 

Scherer  &  Downs,  i<a  respondent  Matthew  W.  Bender. 

Traeey  &  Cooper,  for  respondent  Charles  Tracey. 

Isaac  Lawson,  for  respondent  Charles  Bridge. 

William  Loucks,  for  respondent  Mary  D.  Loucks. 

Henry  A.  Peckham,  for  respondent  A.  B.  Banks. 

George  B.  Wellington,  for  respondent  Mary  C.  Miller. 

Charles  J.  Bnchanan,  for  respondent  Charles  P.  Cuyler. 

Abraham  V.  De  Witt,  for  respondents  Eleanor  F.  Van  Dyke  and 
others. 

LANDON,  J.  It  appeared  before  the  surrogate  that  Henry  K 
Pierson  died  January  1,  1890.  At  the  time  of  his  death,  and  for 
some  years  prior  thereto,  he  was  the  senior  member  of  the  firm  of 
Henry  R  Pierson  &  Son,  doing  business  in  the  city  of  Albany,  as 
l»ankers  and  stockbrokers.  The  firm  was  insolvent  at  the  time  of 
his  death,  and  his  individual  estate  was  also  insolvent.  His  son, 
Henry  R  Pierson,  Jr.,  was  the  sole  surviving  member  of  the  finn, 
and  is  the  executor  of  his  last  will  and  testament  As  the  surviving 
member  of  the  firm,  on  January  IG,  1890,  he  executed  an  assign- 
ment of  all  the  firm  pr<^rty  and  assets,  and  of  his  individual  prop- 
erty, to  Robert  C.  Pruyn,  for  the  benefit  of  the  firm  and  of  his  in- 
dividual creditors.  He  was  also  insolvent ;  made  so  by  his  connec- 
tion with  the  firm.  Mr.  Pruyn  assumed  the  trust,  and  undertook 
the  settlement  of  the  firm  estate.  The  respondents  were  cust<Hner8 
of  the  firm  of  Henry  R.  Pierson  &  Son,  and  they  presented  claims 
to  the  asHgnee.  The  appellant  Thomas  F.  Mason  is  the  receiver 
of  the  Guardian  Mutual  Life  Insurance  Company,  having  been  ap- 
Ijointed  such  receiver  in  place  of  the  senior  Pierson,  who  was  ap- 
pointed as  the  receiver  in  1877.  Pierson,  as  the  receiver,  misap- 
propriated 124,042.95  of  the  funds  of  said  company,  and  between 
.Tune  17,  1 888,  and  the  day  of  his  death,  transferred  them  to  the  pos- 
session and  use  of  his  firm.  Many  other  persons  presented  claims 
to  the  assignee.  With  respect  to  some  of  these  claims,  the  assignee 
was  embarrassed  in  determining  whether  they  were  claims  against 
the  firm  estate,  or  claims  against  the  individual  estate  of  the  decena- 
ed  Pierson,  or  both.  He  therefore,  as  assignee  of  the  surviving  mem- 
ber of  the  firm  and  of  the  junior  Pierson,  brought  an  action  in  the 
supreme  court  against  Loomis  L.  White  and  others,  including  all 
the  parties  to  this  appeal.  The  pleadings  in  that  notion  are  not  in 
evidence,  but  the  judgment  is,  and  it  was  thereby  determined,  that 
certain  assets  in  the  hands  of  Loomis  L.  White  &  Co.  were  firm  as- 
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eets,  and  certain  otber  assets  were  individual  assets  of  the  estate  of 
the  senior  Pierswi,  and  certain  of  these  respondents  were  firm  cred- 
itors. The  issues  framed  in  the  action  were  referred  to  a  referee, 
to  report  the  pi-oofs  and  his  findings  thereon.  Such  report  being 
made,  the  actiim  was  brought  to  trial  at  the  special  term  of  the 
court;  and  upon  the  trial  the  parties  entered  into  a  stipulation  as 
to  the  facts,  and  as  to  the  decision  and  judgment  to  be  entered,  and 
thereuptm  decision  was  made,  and  judgment  entered  accordingly, 
Loomis  L.  White  &  Oo.,  of  New  York,  were  the  correspondents  of  the 
firm  of  Pierson  &  Son.  The  respondents  had  been  customers  of  Pier- 
son  &  Son,  having  contracted  with  the  firm  to  buy  stocks  or  securi- 
ties for  them.  When  the  firm  received  an  order  from  any  one  of 
these  respondents  to  buy  any  security,  it  gave  an  order  in  its  aw» 
name  to  White  &  Oo.  to  buy  it,  and  the  latter  bought  it  for  Pieraoo- 
&  Bon.  Pierson  &  Son  kept  with  White  &  €k>.  a  margin  of  about 
10  per  cent,  upon  all  its  purchases  and  sales  of  stock  and  securitiee- 
with  that  company.  Pierson  &  Son  had  received  from  each  cus- 
tomer a  much  larger  margin,  either  in  money  or  bonds  or  stocks- 
White  &  Oa  reported  each  purchase  to  Pierson  &  Son,  and  the  latter 
opened  and  kept  an  account  with  each  of  the  respondents  as  to  the- 
stock  in  the  same  manner  as  if  the  firm  had  it  in  its  own  possession ;. 
but,  except  in  the  cases  of  Matthew  W.  Bender,  Jared  P.  Smith,  and 
Charles  Bridge,  in  respect  to  his  second  claim,  so  called,  Pierson  & 
Son  never  had  the  custody  of  any  of  the  stock  or  securities  in  ques- 
tion in  this  pi-oceeding,  except  such  as  their  customers  furnished  as- 
margin.  Pursuant  to  the  stipulation  and  judgment  in  Pruyn  v. 
White,  all  the  respondents  were  adjudged  to  be  firm  creditors,  and* 
each  received  a  dividend  of  78J  per  cent,  upon  the  amount  of  his  claim, 
except  Duramt,  Bender,  Charles  Bridge  (as  to  his  second  claim),  and. 
Jared  P.  Smith.  The  latter  received  no  dividend,  because  their 
stocks,  unlike  those  of  the  other  respondents,  were  not  in  White  &. 
Co.'s  hands  at  the  time  of  Pierson's  death,  and  therefore  did  not  oon- 
tribute  to  the  firm  assets.  The  respondents  participating  in  such 
dividends  severally  presented  to  the  executor  their  claims  for  the 
balance  in  satisfaction  of  such  dividend,  claiming  that  the  act  at' 
Pierson  &  Son  in  pledging  their  stocks  with  White  &  Co.  in  an 
amount  in  excess  of  the  sums  they  respectively  owed  Pierson  &  Son 
thereoD  was  a  conversion  by  the  firm,  and  by  each  individual  mem- 
ber thereof.  Durant,  Bender,  Bridge  (as  to  his  second  claim),  and 
&nith  presented  their  respective  claims,  alleging  that  the  acts  of  the 
firm  were  a  conversion,  and  therefore  a  claim  against  the  individual 
assets.  Mason,  as  receiver,  also  presented  his  claim  to  the  exec- 
utor. The  executor  was  silent  in  respect  to  any  of  these  claims  > 
until  the  hearing  before  the  surrogate,  but  there  insisted  upon  the 
same  order  of  preference  as  did  the  appellant  Mason.  They  both; 
claimed  before  the  surrogate,  as  they  now  claim  upon  this  appeal, 
that  the  respondents,  by  force  of  the  stipulation  and  judgment  in  tlie- 
action  of  Pruyn  v.  White,  were  precluded  from  participating  in  the 
distribution  of  the  individual  assets  of  the  estate,  until  after  Mason 
and  all  the  other  individual  creditors  should  be  paid  They  also 
claimed  that  there  was  no  competent  evidence  before  the  surrogate- 
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of  the  fact  that  any  of  the  respondents  who  were  parties  to  the  ac- 
tion of  Prnyn  t.  White,  except  Bender  and  Smith,  ever  had  purchased 
any  stock  or  securities;  that  there  was  no  evidence  of  the  fact,  ex- 
cept the  entries  in  the  books  of  Pierson  &  Son,  and  the  memorandum 
they  gave  each  customer ;  that,  while  it  was  true  that  each  respond- 
ent gave  his  order  to  Pierson  &  Son  to  purcliase  stock  for  him,  the 
statements  in  the  books  of  Pierson  &  Son  to  the  effect  that  it  had 
been  done  were  mere  hearsjiy,  and  in  fact  not  true.  Pierson  &  Son, 
in  fact,  did  not  receive  the  stock  of  any  respondent,  except  that  of 
Bender  and  Smith,  and  such  as  its  customers  pledged  with  them  as 
margin,  but  probably,  expected  to  furnish  any  one  of  them  with  the 
stock  ordered  by  him  if  he  should  pay  for  it  in  full,  and  donand  it. 
The  appellants  urge  that  whoever  did  not  pay  for  it  in  full,  and  de- 
mand it,  never  became  entitled  to  the  possession  of  it,  and  therefore 
could  not  allege  that  he  had  lost  it  through  Pierson  &  Son's  conver- 
sion. But  we  think  that,  inafmuch  as  Pierson  &  Son  rendered  a 
statement  to  each  customer,  and  also  made  entries  in  their  books, 
such  entries  being  evidence  against  the  Arm  and  each  member  there- 
of, and  therefore  against  the  executor  of  the  deceased  member  (In  re 
Saltus,  •42  N.  Y.  500),  stating  in  effect  that  they  had  bought  and  were 
holding  for  him  the  number  of  shares  of  stock  ordered  by  him,  giv- 
ing the  name,  price,  and  how  the  account  stood  between  them  and  the 
respondent,  the  latter,  believing  such  statement  and  acting  upon  it, 
could  treat  it  as  true,  and  thus  the  executor  is  estopped  from  denying 
it.  Moreover,  the  position  taken  by  the  executor  upon  the  hearing 
before  the  surrogate  was  that  the  firm  made  the  contracts,  as  alleged, 
but  the  executor  denied  the  tort  charged. 

Piei-son  &  Son,  by  pledging  the  stock  with  White  &  Co.,  in  an 
amount  greater  than  their  own  lien  thereon,  and  thereafter  becoming 
insolvent,  so  that  the  customer  could  not  obtain  his  stock  upon  pay- 
ment of  the  amount  of  Pierson  &  Son's  lien  thereon,  thereby  convert- 
ed the  stock  (Chester  v.  Dickerson,  5t  N.  Y.  1,  11);  that  is  to  say, 
the  firm  was  estopped  to  deny  such  pledge.  The  event — that  is, 
Pierson  &  Son's  insolvency — disabled  the  firm  from  complying  witli 
their  contract,  and  thus  completed  the  conversion.  No  demand  of 
the  money  or  stock  was  necessary,  aa  such  demand  would  only  be 
cumulative  evidence  of  the  conversion.  Ganley  v.  Bank,  98  N.  Y. 
484,  494.  As  between  the  custcMuer  and  Pierson  &  Son,  the  customer 
was  the  owner  of  the  stock;  Pierson  &  Son  the  pledgee  thereof,  with 
a  lien  for  the  amount  unpaid  thereon  by  the  customer.  Rerson  & 
Son  had  no  right  to  so  subpledge  the  stock  as  to  deprive  the  pur- 
chaser of  the  right  to  redeem  it  by  paying  the  balance  due  upon  it. 
Chapman  v.  Brooks,  31  N.  T.  75;  Lawrence  v.  Maxwell,  53  N.  Y. 
23.  The  firm's  pledge  of  the  stock  with  White  &  Co.,  to  secure  its 
indebtedness  to  the  latter  company,  did  result  in  depriving  the  cus- 
tomer of  that  right  of  redemption,  and  therefore  was  a  conversion. 
Le  Marchant  v.  Moore,  150  N.  Y.  209,  44  N.  E.  770;  Wilson  t.  Little, 
2  N.  Y.  443;  Grumann  v.  Smith,  81  N.  Y.  25. 

The  respondents'  claimants  may  be  divided  into  two  classes:  First 
class :  Those  who,  as  parties  to  the  action  of  Prtiyn  v.  White,  recovered 
78J  per  cent,  of  their  claims  out  of  the  firm  assets  therein  distributed 
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These  are  Qertrude  M.  Praser,  WilHam  Barnes,  Jr.,  Charles  Bridge  (aa 
to  one  of  his  claims,  called  herein  his  "first  claim"),  Charles  Tracey, 
John  F.  Rathbone,  Dewey  Brimmer,  A.  Bleeker  Banks,  William  Par- 
rot, Frederick  P.  Gordon,  Anna  M.  Gordon,  Charle8«P.  Cuyler,  Hiram 
Miller,  and  Eleanor  F,  "Van  Dyke.  They  consented  to  the  judgment 
which  converted  their  stocks  and  bonds  (including  such  as  they  had 
pledged  to  Pierson  &  Son  as  margin,  which  White  &  Co.  held  at  Pier- 
son's  death)  into  money,  from  which,  with  the  proceeds  of  the  sale  of 
the  senior  Pierson's  seat  in  the  stock  exchange,  after  White  &  Co.'s 
•  lien  thereon  as  Pierson  &  Son's  pledgee  was  satisfied,  their  dividends 
were  realized,  and  they  also  released  White  &  Co.  from  further  liabil- 
ity. Second  class:  The  respondents  who,  although  parties  to  the 
action  of  Pruyn  v.  White,  received  no  dividend,  because  White  &  Co. 
did  not  hold  their  stocks  at  Pierson's  death.  These  are  Edward  A. 
Darant,  whose  stock  was  fully  paid  for  as  between  him  and  Pierson 
*  Son,  but  lawfully  sold  November  17,  1889,  by  White  &  Co.,  as  be- 
tween White  &  Co.  and  Pierson  &  Son,  but  wrongfully  as  between 
Pierson  &  Son  and  Durant ;  Charles  Bridge,  in  respect  to  his  "second 
claim,"  so  called  (as  between  him  and  Pierson  &  Son,  his  negotiable 
bonds  were  fully  paid  for,  and  Pierson  &  Son  had  the  custody  of  them, 
but  they  pledged  them  as  collateral  security  upon  their  own  notes 
to  the  Commercial  Bank,  which  took  them  without  notice  of  Bridge's 
title,  and  the  bank,  being  thus  a  bona  fide  pledgee,  lawfully  applied 
them  on  their  whole  proceeds,  in  satisfaction  of  such  notes);  Matthew 
W.  Bender,  whose  case  is  like  Bridge's.  Durant  sued  the  survivor  of 
the  firm  for  damages,  setting  forth  the  facts,  but  without  characteria- 
ing  them  either  as  a  convereion,  or  as  a  breach  of  implied  contract, 
and  recovered  judgment.  Bender  also  sued  the  survivor,  setting  forth 
the  facts,  and  alleging  an  indebtedness. 

We  will  first  consider  the  claim  of  Thomas  F.  Mason,  as  receiver  of 
the  Guardian  Mutual  Life  Insurance  CtHnpany.  His  claim  for  pref- 
erence rests  upon  the  stipulation  and  judgment  in  Pruyn  v.  White. 
All  the  i*ospondents  united  with  him  in  the  stipulation,  as  follows: 

"Eleventh.  That  the  claim  of  Thomas  F.  Mason,  as  receiver  of  the  Guardian 
Mutual  Life  Insurance  Company,  eon.stitnted  •  •  *  also  an  Individual  obli- 
gation on  the  part  of  Henry  R.  Pierson,  8r.,  now  deceased,  and  Is  entitled  to 
payment  from  the  executor  of  Henry  R.  Pierson,  Sr.,  now  deceased,  oat  of  the 
auets  of  the  individual  estate  of  Henry  R.  Pieison,  Sr.,  now  deceased,  In  prefer- 
ence to  the  claims  which  exist  against  him  as  a  member  of  the  late  firm  of  Heni-.v 
R.  Pierson  A' Son,  arising  or  contracted  In  the  business  of  said  firm." 

The  judgment  entered  in  said  action  contained  the  like  provision. 
The  respondents  first  above  named,  who  received  in  Pruyn  v.  White 
their  dividends  oat  ot  the  firm  assets,  cannot,  with  the  firm  proceeds 
in  their  pockets,  deny  that  their  claims  "exist  against  him  [the  senior 
Pierson]  as  a  member  of  the  late  firm  of  Henry  B.  Pierson  &  Son, 
arising  or  contracted  in  the  business  of  said  firm."  They  have  been 
largely  paid  because  their  claims  so  arose  and  existed.  'The  fact  that 
the  senior  Pierson  converted  to  his  own  use  the  funds  of  the  life  insur- 
ance company,  and  afterwards  transferred  them  to  his  firm,  gave 
hit  snccessor,  Mason,  at  least  a  disputable  claim,  which  he  might 
fairly  urge  for  participation  in  the  firm  assets.    By  entaing  into  the 
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stipulation  with  the  respondents,  he  secured,  to  such  of  them  as  par- 

.   ticipated  in  such  distribution,  a  greater  dividend. 

But  the  case  of  the  respondents  who  did  not  participate  in  such 
dividend  is  different  Their  respective  claims  are  either  firm  claims 
as  for  breach  of  the  implied  contract  between  them  and  the  firm,  or 
as  for  the  conversion  of  their  property  as  they  may  elect.  For  what 
signifies  the  election  of  remedies,  if  it  may  not,  while  the  choice  is 
yet  open,  be  exercised  as  a  shield  against  total  defeat?  The  claims 
of  the  respondents  Durant,  Bender,  and  Bridge  (as  to  his  second 
claim)  were  not  in  issue  in  Pruyn  v.  White,  and  nothing  was  therein 
adjudged  as  to  their  character  as  firm  or  individual  claims,  except 
what  may  be  inferred  from  the  fact  that  they  were  excluded  from 
participation  in  the  fii-m  assets,  and  therefore  they  could  elect  to  treat 
them  as  claims  against  the  estate  arising  because  of  the  tort  of  the 
testator.  It  is  true  that  Bender  brought  his  separate  action  against 
the  survivor  as  upon  an  indebtedness  for  a  breach  of  the  implied 
contract  with  the  firm,  and  the  judgment  he  obtained  therein  bound 
the  firm  assets  and  the  survivw,  but  not  the  individual  assets  of  the 
testator.  Morgan  v.  Skidmore,  3  Abb.  N.  C.  92.  The  wrong  done  in 
pledging  Bender's  stock  was  the  active  personal  wrong  of  the  senior 
Pierson.  By  the  judgment  against  the  survivor,  and  the  inability  to 
collect  upon  it,  the  extent  of  the  damages  dcme  to  Mr.  Bender  by  the 
personal  wrong  of  the  senior  member  is  ascertained,  and  thus  the 
extent  of  the  personal  claim  against  him.  But  it  is  said  that,  if  he 
elected  to  charge  that  the  firm  owed  him  as  upon  breach  of  contract, 
then  he  waived  the  tort.    Yes;  he  thereby  waived  the  tort  of  the  firm, 

•  but  not  thereby  that  of  the  wrongdoing  member.  In  Morgan  v.  Skid- 
more,  supra,  the  damage  done  the  plaintiff  by  the  deceit  of  one  naesa- 
ber  of  an  insolvent  firm  in  inducing  the  plaintiff  to  enter  into  a  con- 
tract with  the  firm  was  not  merged  in  the  uncollectible  judgment 
against  the  survivor  of  the  firm  upon  the  contract,  but  served  to  show 
how  great  that  damage  was.  Here  the  wrong  of  one  member  took 
from  Mr.  Bender  his  property,  and  left  him  with  a  worthless  implied 
contract  with  the  firm.  Bv  his  action  upon  it  against  the  survivOT, 
he  found  out  how  worthless  it  was.  Why  should  he  not  pursue  the 
individual  who  did  him  the  wrong,  or,  as  he  is  doing  here,  pursue  his 
executor?  The  liability  is  both  firm  and  individmil,  and  does  not 
cease  to  be  individual,  because  the  firm  is  first  pursued.  The  election 
of  one  remedy  against  the  firm  may  preclude  the  other, -qjad  so  the 
election  of  one  remedy  against  the  individual  may  {veclude  the  other. 
But  the  election  against  the  individual  is  here  made  for  the  first  time, 
and  it  is  in  tort. 

The  respondents  Durant,  Bender,  and  Bridge  (as  to  his  second 
claim)  are  not  obliged  to  give  Mason  a  preference  in  the  distributiwi 
of  the  assets  of  the  testator.  But  the  stipulation  of  the  first  class  of 
respondents  gives  to  Mason  a  preference  over  them,  but  it  does  not 
give  it  to  any  other  creditor.  We  think  the  first  class  of  respondents, 
subject  to  the  preference  given  to  Mason,  have  a  right  to  participate 
ratably  with  all  the  other  creditors  in  the  distribution.  By  partici- 
])ating  in  the  distribution  in  Pruvn  v.  White,  the  first  class  of  re- 
siwndents  made  no  election  of  remedies.    As  to  them.  White  &  Oo. 
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were  not  wrongdoeiv,  but  lawful  pledgees.  They  pursue^  White  & 
Co.  because  that  firm's  liability  to  Fieraon  &  Bon  was,  a«' between  the 
two  firms,  up<Hi  contract  White  &  Co.  committed  no  tort  against 
any  respondent.  They  purchased  the  stock  in  the  stock  market  for 
I'ierson  &  Son  upon  a  margin,  and  thus  the  relation  of  pledgor  and 
pledgee  existed  between  them,  without  any  infirmity  in  White  &  Co.'b 
rights  as  pledgee.  Such  securities  as  the  respondents  pledged  with 
I'ieraon  &  Son  as  margin,  and  Pierson  &  Sou  again  pledged  with 
White  &  Co.,  the  latter  received  without  notice  of  the  respondents' 
rights  therein.  As  the  respondents  had  no  remedy  in  tort  against 
White  &  Co.,  they  could  not  elect  to  abandon  it.  Having  secured  from 
White  &  <Ja  what  that  company  was'  obliged  to  turn  over'  to  Pruyn, 
the  assignee,  for  their  benefit,  they  then  could  pursue  the  estate  of 
the  testator  for  the  wrong  he  had  done  them  by  so  dealing  with  the 
btocks  they  had  ordered  through  his  firm,  or  had  deposited  with  it  aa 
margin,  as  to  deprive  them  of  the  full  benefit  of  their  contract  with 
the  firm  in  regard  to  them.  And  in  testing  their  rights  in  this  re- 
spect against  Pierson  &  Son,  although  they  were  obliged  to  treat 
White  &  Co.  as  the  lawful  pledgees  of  the  stock,  they  could  treat 
Pierson  &  Son  as  the  wrongful  pledgors  thereof.  And  the  fact  that 
Pierson  &  Son  never  had  the  custody  of  the  stocks  purchased  by  White 
&  Co.  w^as  immaterial,  for  their  representations  to  the  respondents 
that  they  had  bought  them,  and  were  holding  them, — representationK 
upon  which  the  respondents  relied  and  acted, — estopped  Pierson  & 
Hon  severally,  as  well  as  collectively,  from  denying  the  truth  of  their 
representations.  The  action  of  Pruyn  v.  White  was  a  friendly  one, 
in  which  all  the  parties  co-operated,  not  to  condone  the  tort  of  Pierson 
&,  Son,  but  to  secure  what  salvage  th^  could  from  the  wreck  it  had 
caused  to  the  property  of  the  respondents.  The  respondents,  there- 
fore, could  pursue,  as  they  herein  elect  to  pursue,  the  estate  of  the 
senior  Pierson  for  the  actual  damage  which  his  wrong  caused  them. 
That  damage  is  the  difference  between  what  they  have  secured  from 
WTiite  &  Co.  and  what  they  would  be  entitled  to  if  Pierson  &  Son  or 
the  senior  Pierson  had  done  them  no  wrong.  The  case  of  Morgan  v. 
Skidmore.  supra,  applies. 

This  result  is  not  affected  by  the  twentieth  finding  of  fact  in  Pruyn 
v.  WTiite,  which  is  as  follows: 

"Twentieth.  That  the  business  between  the  finn  of  T^oouiis  Ij.  White  and  the 
Piersons  was  entirely  a  business  between  the  flrm  of  Loonils  L.  White  &  Co. 
and  the  firm  of  Henry  R.  Pierson  &  Son;  and  there  was  no  buslueHS  between 
the  flrm  of  Ixxxnls  L.  White  &  Co.  and  Henry  R.  Pierson,  Sr.,  as  an  individual." 

The  several  liability  of  the  senior  Pierson  inhered  in  the  wrong 
which  he  did  for  his  firm. 

The  claims  of  Jared  P.  Smith  and  the  first  claim  of  Charles  Bridge 
are  withdrawn,  because,  being  contested  by  the  executor  and  Masou, 
they  were  not  supported  by  evidence  necessary  to  establish  them. 
The  claim  of  William  Barnes,  Jr.,  must  be  rejected  for  the  same  rea- 
son. The  silence  of  the  executor  as  to  it  after  its  presentation  to 
him,  until  the  hearing  before  the  surrogate,  did  not  preclude  the 
execotor  from  contesting  it  there.  In  re  Callahan's  Estate,  152  N.  Y. 
320,  46  K.  E.  486.    He  contested  Barnes'  right  to  participate  in  the 
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distribution  of  the  testator's  awcts,  except  as  a  firm  creditw,  after  all 
the  IndiTidual  debts  should  be  paid.  This  right  as  firm  creditors,  if 
desired,  should  be  reserved  also  to  Jared  P.  Smith  and  to  Ghaiies 
Bridge  as  to  his  first  claim. 

Several  other  questions  are  presented  upon  this  appeal  which  we 
do  not  think  it  necessary  to  discuss.  Our  purpose  has  been  to  see 
whether  substantial  justice  has  been  done.  Whether  any  evidence 
was  improperly  received  is  of  no  consequence,  since  from  that  which 
was  competent  all  the  material  facts  in  the  case  are  clearly  perceived. 
C!ode,  §  2545.  We  think  it  was  within  the  discretion  of  the  surrogate 
to  open  the  proceiedings,  and  admit  claimants  to  a  hearing  who  had 
not  present^  their  claims,  until  after  the  surrogate  had  announced 
the  principle  of  his  decision.  If  that  principle  was  right,  justice  re- 
quired that  those  claims  which  came  within  it  diould  be  admitted, 
upon  equitable  terma. 

The  claims  of  Jared  P.  Smith,  William  Barnes,  Jr.,  and  the  first 
claim  of  Charles  Bridge  should  be  excluded  from  participation  in  the 
distribution  as  individual  creditors;  that  is,  the  decree  in  these  re- 
spects is  reversed.  The  claim  of  Thomas  F.  Mason  should  be  preferred 
in  the  distribution  over  the  claims  of  the  "first  class"  of  respondents, 
herein  so  called.  Of  course,  to  the  extent  that  this  preference  in- 
creases Mason's  dividend,  it  decreases  that  of  the  first  dass  of  re- 
spcmdents,  but  not  that  of  the  second  class  or  of  the  other  individual 
creditors.  Each  of  the  two  appellants  should  have  costs^  also  one  bill 
of  costs  to  the  second  class  of  respondents,  to  be  out  of  the  fond. 

Ordered  accordingly.  The  decree  to  be  settled  by  Justice  LAIT- 
DON.    All  concur. 

Say  fund 530,0(W 

Mason's  claim  30,000 

First  class  of  respondents 30,000 

Second  class  and  all  others 30,000 

990.000 
Second  class  of  respondents  and  others  get  one-third.     Mason  gets  the  rest. 


(1!>  App.  Dlv.  667.) 

PEOPLE  ex  rel.  HOTT  v.  BOARD  OF  TRUSTEES  OF  VILLAGE  OF  BALL- 

STON  SPA  et  bL 

(Supreme  Court,  Appellate  Division,  Third  Department     July  6,  189T.) 

Mandamus— ArpoiNTHENT  op  Vetkban— Trial  as  to  Quaijpicatioks. 

Under  Laws  1896,  e.  821  (giving  to  honorably  discharged  Union  soldiers  a 
preference  in  appointment  to  office,  provided  they  possess  the  business 
capacity  necessary,  and,  when  the  preference  Is  refused,  allowtng  a  remedy 
by  mandamus  to  right  the  wrong),  if  the  application  of  a  Union  T«tHSji  for 
an  office  Is  denied,  he  is  entitled,  upon  a  proceeding  by  mandamus,  to  a 
trial  of  the  question  of  his  qnaliflcatlons,  and  as  to  whether  the  same  were 
considered  and  passed  upon  by  the  appointing  power,  and  whether  there  Is 
a  serious  question  as  to  his  qualifications. 

Appeal  from  special  term,  Saratoga  county. 

Application  by  the  people,  on  the  relation  of  George  M.  Hoyt,  for  a 
writ  of  mandamus  to  the  board  of  trustees  of  the  village  of  Ballston 
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Hpa,  and  Patrick  Heeney.  From  an  order  of  the  special  term  (44  N. 
Y.  8u]^  471)  denying  relator'a  motion  for  a  peremptory  mandamiu 
to  be  directed  to  the  defendant  tmsteee,  requiring  them  to  assemble 
and  appoint  the  relator  to  the  office  of  street  and  water  commisaioner 
of  the  Tillage  of  Ballston  Spa,  and  to  annul  and  declare  void  the  ap- 
pointment of  Patrick  Heeuey  to  said  office,  or,  in  case  of  the  defend- 
ants producing  affidavits  denying  any  material  facts  stated  in  the  mov- 
ing affidavits,  that  an  alternative  mandamus  issue,  he  appeals.  Be- 
vei'sed. 

The  papers  on  which  the  motioii  was  made,  among  other  things,  stated  that 
the  relator  was  an  honorably  disdiarged  Union  soldier,  and  served  In  the 
Union  army  In  the  war  of  the  Rebellion;  that  he  was  a  freeholder  and  tax- 
payer in  said  village,  and  held  the  office  of  street  and  water  commissioner  for 
two  years  previous  to  his  application,  and  had  performed  the  duties  of  said 
office  in  a  manntT  sntisfaetory,  etc.,  and  was  possessed  of  the  business  capacity 
necessary  to  the  discbarge  of  the  duties  of  the  said  position  of  street  and  water 
(.■omnilssloner  of  the  said  village;  that  he  presented  his  petition  to  the  board 
of  trustees  of  the  village  of  Ballston  Spa  on  the  19th  day  of  March,  1897,  and 
claimed  to  be  preferred  for  appointment  to  the  said  office,  pursuant  to  chap- 
ter 821,  Laws  1896;  that  no  other  Union  soldier  had  made  application  for  said 
office:  that  the  said  board  refused  to  appoint  the  relator,  and  appointed  In 
his  stead  the  defendant  Patrick  Heeuey,  who  was  not  a  Unloa  soldier;  that 
such  appointment  was  made  without  considering  or  passing  upon  the  quiUi- 
flcations  of  the  relator;  and  that  they  did  not  at  any  time  determtaie  the  ques- 
tion wliether  or  not  the 'said  Heeney  was  qualified  for  the  said  office,  but  ap- 
pointed him  as  aforesaid,  witiiout  such  consideration,  arbitrarily,  and  against 
the  rights  of  the  relator,  as  a  preferred  applicant.  The  defendants,  on  the 
hearing  of  the  motion,  read  their  joint  affidavit,  in  which  they  admitted  that 
the  relntor  was  an  honorably  discharged  Union  soldier,  but  denied  the 
other  material  allegations  contained  in  the  moving  papers.  Their  affidavit, 
among  other  things,  stated:  "That,  In  making  said  appointment,  deponents, 
and  each  of  them,  duly  considered  and  recognized  the  fact  that  relator  was 
an  honorably  discharged  soldier,  and  that  lie  was  entitled  to  preference,  pro- 
vided he  -was  competent,  able,  and  otherwise  a  fit  person  for  the  position. 
Deponents,  and  each  of  them,  further  say  that,  prior  to  said  meeting,  they  had 
duty  and  deliberately  considered  the  relative  ability  and  competency  of  the 
relator  for  said  office,  as  well  as  that  of  the  other  applicants;  that,  in  making 
such  appointment,  they  gave  much  weight  and  consideration  to  the  negligent 
and  Incompetent  manner  in  which  said  Hoyt  had  performed  the  duties  of  the 
office  In  the  year  last  past,"  After  setting  forth  certain  alleged  acts  of  incom- 
petency and  misconduct  on  the  part  of  rekitor  while  holding  the  office  of  street 
and  water  commissioner  of  the  village  of  Ballston  Spa.  the  affidavit  further 
Ktates:  "That  the  above  ore  some  of  the  evidences  of  ml.scondnct,  neglecr, 
and  general  unfitness  for  the  office  of  street  and  water  commissioner  which 
deponents,  and  each  of  them,  duly  considered  and  weighed  in  making  said 
appointment,  and  which  induced  them  to  believe  and  judge  that  the  relator 
Hoyt  was  not  a  competent  and  fit  person  for  said  appointment,  and  that  the 
appointee  Heeney  was  far  superior  for  said  office." 

Argued  before  PAKKER,  P.  J,,  and  LANDON,  HEBRICK,  PUT- 
NAM, and  MEBWIN,  JJ. 

Winsor  B.  PYench  (James  W.  Verbeck,  of  counsel),  for  appellant. 
Irving  W.  Wiswall,  for  respondents. 

PUTNAM,  i.  The  application  of  the  relator  for  a  peremptory  writ 
of  BDUindamns  was  properly  denied.  Althoagh,  xmAw  the  provisions  of 
section  9  of  article  5  ot  the  constitution  of  the  state,  as  an  honorably 
discbai^ed  Union  soldier,  he  was  entitled  to  a  preference,  the  defend- 
ants were  not  oompelled  to  appoint  him  to  the  office  he  desired  unless 
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competent  to  discharge  its  duties.  Chapter  821,  Laws  1896,  only  gives 
honorably  discharged  Union  soldiors  a  preference  "provided  they  pos- 
sess the  business  capacity  necessary  to  discharge  the  duties  of  the  po- 
sition involved."  As,  on  an  application  for  a  peremptory  writ  of  man- 
damus, the  opposing  afiSdavits  read  by  the  defendants  were  to  be 
taken  as  true  (People  v.  Mayor,  etc.,  149  N.  Y.  215,  43  N.  E.  554),  and 
the  affldavits  read  by  the  trustees  of  the  village  of  Ballston  Spa  in  this 
case  not  only  denied  the  allegations  contained  in  the  moving  papers, 
but  alleged  the  incompetence  and  unfitness  of  the  relator  to  discharge 
the  duties  of  the  office  he  sought,  the  court  below  could  not  have  prop- 
ei'ly  granted  a  writ  of  i)eremptory  mandamus  requiring  the  defendants 
to  appoint  the  relator  to  an  office,  the  duties  of  which  the  defendants' 
a£Bdavit  (which  the  court  was  compelled  to  r^ard  as  true)  showed  he 
was  incompetent  to  perform.  The  only  question,  then,  that  requires 
consideration  is  whether  an  alternative  writ  should  have  been 
granted. 

It  is  conceded  that  relator  is  an  honorably  discharged  Union  soldier. 
As  no  other  Union  soldier  applied,  he  was  therefore  «ititled  to  ap- 
pointment, if  qualified  to  discharge  the  duties  of  the  position.  The 
moving  afiidavit  stated  that  relator  was  fully  competent  to  perform 
the  duties  of  said  office,  and  that  the  defendant  trustees,  in  making  the 
appointment,  did  not  consider  or  question  his  qualifications  ther^or. 
TTiese  allegations  are  denitni  in  the  defendants'  opposing  affidavit. 
Was  the  relator,  ander  the  circumstances,  entitled  to  an  alternative 
writ  of  mandamus  to  try  the  question  raised  as  to  his  competency  for 
the  ofQce  in  question,  and  as  to  whether  the  defendant  trustees  con- 
sidered and  passed  upon  that  question?  Prior  to  the  enactment  of 
chapter  716,  Laws  1894,  probably  under  a  state  of  facts  such  as  ap- 
pear in  this  case,  the  question  of  the  competency  or  qualifications  of 
an  applicant  who  was  an  honorably  disdiarged  Union  soldier  could  not 
be  tried  in  a  proceeding  by  mandamus.  The  defendants,  the  board  of 
trustees,  being  vested  with  power  of  appointing  a  street  and  water 
commissioner,  and  having  authority,  as  it  was  their  duty,  to  pass  upon 
the  question  of  the  qualification  of  applicants  for  the  office,  under  the 
statutes  then  existing  and  well-established  doctrines,  their  action  iu 
making  an  appointment,  and  in  passing  upon  the  qualifications  of  an 
applicant,  could  not  be  reviewed  in  a  mandamus  proci?eding.  Peoplf 
V.  Village  of  Saratoga  Springs,  54  Hun,  16,  7  N.  Y.  Supp.  125,  and  au- 
thorities cited;  People  v.  Alms  House  Com'rs,  65  Hun,  169,  20  N.  Y. 
Supp.  21;  People  v.  Wendell,  57  Hun,  362,  10  N.  Y.  Supp.  587. 

In  People  v.  Morton,  148  N.  Y.  156-161,  42  N.  E.  538,  Judge  An- 
drews remarks: 

"The  relator  in  such  an  application  could  not  show  that  he  was  entitled  In 
preference  to  either  Union  Boldlers,  and  the  decision  of  the  appointing  power 
as  to  fitness,  actual  or  relative,  must  generally,  from  the  nature  of  the  ea.s!>. 
be  final." 

We  think,  however,  that  chapter  8^1,  Laws  1896,  amending  chapter 
716,  Laws  1894,  was  intended  to  confer  upon  conrts  the  power  to  r<>^ 
view  the  action  of  an  appointing  board  in  denying  the  application  of 
an  honorably  discharged  Union  soldier  for  appointment  to  office,  either 
in  an  action  or  a  proceeding  by  mandamus.    The  act  in  question,  after 
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providing  that  honorably  discharged  Union  soldiers  should  be  pre- 
ferred for  appointment  if  "they  possess  the  business  capacity  neces- 
sary to  discharge  the  duties  of  the  position  involyed,"  contains  the 
following  provision: 

"A  refusal  to  allow  the  preference  provided  for  In  this  act  to  any  honorably 
discharged  Union  soldier,  sailor  or  marine,  or  a  reduction  of  his  compensa- 
tion intended  to  bring  about  his  resignation,  shall  be  deemed  a  misdemeanor, 
and  such  honorably  discharged  soldier,  sailor  or  marine  shall  have  a  right  of 
action  therefor  In  any  court  of  competent  jurisdiction  for  damages,  and  also 
a  remedy  by  mandamus  for  righting  the  wrong.  The  burden  of  proving  in- 
competency or  misconduct  shall  be  upon  the  party  alleging  the  same." 

The  provision  in  the  act  for  "a  remedy  by  mandamus  for  righting 
the  wrong,"  and  that  "the  burden  of  proving  incompetency  or  miscon- 
duct shall  be  upon  the  party  alleging  the  same,"  indicates  the  inten- 
tion of  the  legislature  that  the  question  of  tiie  competency  of  an  appli- 
cant for  the  olHce  he  applies  for  may  be  tried  in  a  proceeding  by  man- 
damus. Under  the  language  quoted,  in  an  action  or  proceeding  by 
mandamus,  the  defendants  cannot  rest  upon  the  fact  that  they  have,  as 
an  appointing  body,  already  decided  that  the  applicant  was  incom- 
petent. They  are  compelled  to  prove  incompetency  on  the  trial.  By 
the  plain  language  of  the  act,  the  question  of  competency  is  one  to  be 
tried  and  determined  in  the  action  or  proceeding.  Had  the  relator's 
motion  for  an  alternative  writ  been  granted,  and  a  trial  ha%  it  might 
have  appeared,  as  he  claimed  the  fact  to  be,  that  his  qualifications  for 
the  office  in  question  were  not  passed  upon  or  determined  by  the  de- 
fendants; that  he  was  clearly  competent  to  fill  the  office  of  street  and 
water  commissioner.  It  might  have  been  shown  that  the  action  of 
the  defendants  in  appointing  Heeney  was  a  fraudulent  attempt  on 
their  part  to  evade  the  provisions  of  the  act  of  1896.  We  think,  there- 
fore, that  the  court  below  should  have  granted  relator's  motion  for  an 
alternative  writ  of  mandamus.  Such  a  writ  being  granted,  after  a 
trial  it  may  appear  and  be  determined  that  the  relator  did  not  possess 
the  business  capacity  necessary  to  discharge  the  duties  of  the  position 
involved.  On  the  other  hand,  it  being  conceded  that  he  is  an  honor- 
ably discharged  Union  soldier,  it  may  be  clearly  shown  that  he  pos- 
sessed the  requisite  qualifications  for  the  office  in  question.  If  so,  he 
had  a  legal  right,  under  the  constitution  of  the  state  and  chapter  821, 
I^ws  1896,  to  the  appointment  he  sought. 

We  are  of  opinion  that  the  doctrine  enunciated  in  People  v.  Goot- 
ting,  133  N.  Y.  569,  30  N.  E.  968,  and  People  v.  Brush,  146  N.  Y.  60, 
40  N.  E.  502,  does  not  conflict  with  the  views  above  expressed.  Tiiose 
oases  determined  that  a  mandamus  could  not  be  granted  upon  the  ap- 
plication of  one  claiming  title  to  an  office  for  the  purpose  of  determin- 
ing the  validity  of  his  claim  where  there  is  a  serious  question  in  re- 
gard thereto,  and  another  person  is  holding  and  exercising  the  func- 
tions of  the  office.  In  both  the  cases  cited,  the  application  was  for  a 
peremptory  mandamus  only,  and  not  for  an  alternative  writ.  In  that 
regard,  they  differ  from  the  case  under  consideration.  Again,  People 
V.  Cioetting,  supra,  was  decided  prior  to  the  enactment  of  chapter  71(>, 
Laws  1894 ;  and  in  People  v.  Brash,  supra,  the  construction  to  be  given 
chapter  716,  Laws  1894,  was  not  involved  or  considered.    But  if  those 
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cases  could  be  deemed  applicable  to  this,  under  the  papers  before  as, 
it  cannot  be  determined  that  there  is  a  serious  question  as  to  the  quali- 
fications of  the  relator  until  after  a  trial  or  an  alternative  writ  of  man- 
damus. The  alternative  writ  being  gi-anted,  and  a  trial  had,  it  will 
appear  whether  or  not  there  is  any  serious  question  as  to  the  right  of 
the  relator  to  the  ofiQce  in  question.  Before  a  trial  the  question  cannot 
be  determined.  We  think  that  under  the  provisions  of  chapter  821, 
I^ws  1896,  when  an  honorably  discharged  Union  soldier  applies  for  an 
office,  and  his  application  is  denied,  on  a  proceeding  by  mandamus  the 
question  of  his  qualifications  for  the  office  involved  may  be  tried  in  the 
proceeding,  although  it  involves  a  disputed  question  of  fact,  and  that 
the  determination  of  the  court  or  jury  has  the  same  effect  as  a  finding 
or  verdict  in  any  other  action.  But,  if  this  view  is  not  correct,  the 
relator  was  entitled  to  an  alternative  writ  to  determine  whether  in 
fact  there  was  any  serious  question  as  to  his  qualifications  for  the  office 
of  street  and  water  commissioner  of  the  village  of  Ballston  Spa. 

We  are  referred  to  People  v.  Rupp,  90  Hun,  145,  35  N.  Y.  8upp.  349, 
749.  That  was  a  case  whoe  an  alternative  writ  had  been  issaed  ajid 
a  trial  had.  The  relator  was  an  applicant  for  the  position  of  assistant 
sealer  of  weights  and  measures  of  the  city  of  Buffalo.  Two  were  to  be 
appointed.     The  trial  court  found: 

"That  the  board  of  police  did  not  amtoint  the  relator,  but  did  appoint  two 
other  perso&B,  who  duly  qualified  and  were  incumbents  of  the  office:  that 
neither  of  them  was  an  honorably  discharged  Union  Boldler;  that  each  of  them 
had  qualifications  for  the  performance  of  the  dntlea  of  the  office  snperlor  to 
those  of  the  relator;  and  that  such  superior  fitness  was  the  Inducement  tot 
their  selection  by  the  board  In  preference  to  the  appointment  of  the  r^atar." 

Judge  Bradley,  in  his  opinion,  remarked: 

"The  question  of  his  appointment  Involves  the  consideration  of  the  right  to 
the  office,  and,  unless  the  latter  Is  clear,  the  writ  of  mandamus  is  not  the  ap- 
propriate remedy  to  enforce  the  former." 

The  case  was  decided  prior  to  the  enactment  of  chapter  821,  Laws 
1896,  and  hence  the  ease  cannot  be  deemed  applicable  to  that  under 
consideration.  It  will  be  seen  that  the  provision  contained  in  the 
act  of  1896,  making  a  refusal  by  an  ai^ointing  power  to  allow  the  pref- 
erence provided  for  by  the  act  a  misdemeanor,  is  not  contained  in  the 
act  of  1894,  which  was  considered  in  the  case  dted;  and,  although  the 
last-named  act  gave  an  applicant  whose  preference  as  an  honorably 
discharged  Union  soldier  was  not  allowed  "the  existing  right  of  man- 
damus," it  omitted  the  words  contained  in  the  act  of  1896,  "for  right- 
ing the  wrong."  But  conceding  that  the  authority  in  question  is  ap- 
plicable to  this  case,  and  that  the  construction  therein  given  to  the  act 
of  1894  is  correct,  nevertheless,  an  alternative  writ  being  granted  and 
a  trial  had,  as  in  People  v.  Bupp,  it  may  be  detennined  that  the  right 
of  relator  to  the  office  in  question  is  clear.  He  may  prove  the  truth 
of  the  allegations  contained  in  the  moving  papers.  He  is  an  hon- 
orably disdiarged  Union  soldier.  On  a  trial  there  may  be  no  serious 
question  as  to  his  qualifications  for  the  office  of  street  and  water  ccxn- 
missioner. 

The  order  should  be  reversed,  with  |10  costs  and  disbnrsaaenta, 
and  the  application  for  an  alternative  mandamus  granted,*  with  flO 
costs.    All  concur. 
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(19  App.  DIt.  4!M.) 

WARNER  T.   ZBUCHEIi. 

(Snpreme  Court,  Appellate  Division,  Third  Department.     July  6.  1897.) 

1.  Pt.EAUINQ   AND    PROOK— VAUIANCE. 

When  an  action  Is  brouKbt  for  goods  sold  and  delivered,  and  proof  Is 
made,  without  objection,  of  money  expended  and  worlr  done  for  the  defend- 
ant, constituting  a  part  of  the  amount  claimed,  the  variance  Is  Immaterial. 

2.  CoNDiTioNAi.  SAr,E— Retaking  Chattels. 

The  provisions  of  Laws  1896,  c.  001,  relating  to  the  method  of  selling 
chattels,  retaken  after  a  Bale  under  an  agreement  that  the  title  shall  remain 
In  the  vendor  until  payment  of  the  price,  are  for  the  benefit  of  the  vendee,. 
may  be  waived  by  him,  and  do  not  prevent  the  making  of  a  valid  contract 
for  the  sale  of  such  chattels  in  a  different  manner. 
&  Sam  R— Action  for  Psice— Rbsalb. 

When  chattels  sold,  under  an  .agi-eement  that  the  title  shall  remain  in  the- 
▼endor  until  payment  of  the  price, ,  are  retaken,  the  vendor  is  not  obliged 
to  sell  them,  before  bringing  an  action  against  the  vendee  for  the  price, 
but  must  sell  before  the  trial,  in  order  to  measure  the  damages  due  him. 

Appeal  from  Albany  county  court. 

Action  by  Luther  C.  Warner,  as  receiver,  against  John  Zeuchel.. 
Pr<Hn  a  judgment  of  the  county  court,  affirming  a  judgment  of  the  city 
court  dismissing  the  complaint,  plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Spalding  &  Daring,  for  appellant. 
J.  F.  Montignani,  for  rebpondcnt. 

LAM)ON,  J.  Tte  action  was  brought  to  recover  f33.75  balance 
alleged  to  be  due  from  defendant  to  the  plaintiff  upon  a  contract  for 
the  sale  of  a  bicycle,  and  f  15.35  for  goods  sold  and  delivered  to  the 
plaintiff  by  one  Sanders,  of  whose  property  plaintiff  is  the  receiver. 
The  evidence  was  to  the  rffect  that  Sanda-s  sold  the  bicycle  to  the  de- 
fendant for  f75,  to  be  paid  in  installments.  Defendant  paid  f41.25, 
and  defaulted  in  further  payments.  The  plaintiff  then  took  posses- 
sion of  the  wheel,  and  after  this  suit  was  commenced,  but  before  the- 
trial,  sold  it  at  private  sale  for  $10.  Sanders  testified  that  he  sold  the 
defendant  sundries,  such  as  lamps,  bells,  cyclometOTS,  etc.,  paid  ex- 
press, and  made  repairs  to  wheel,  total  amounting  to  f  15.35.  As  no 
objection  was  taken  upon  the  trial  that  the  express  charge  was  paid,, 
and  the  price  of  the  repairs  to  defendant's  wheel  was  included  in  the 
amount  charged  him  for  goods  sold,  and  as  Sanders'  evidence  was  not 
contradicted,  the  variance  between  the  pleadings  and  proof  should 
have  been  disregarded  as  immaterial.  The  account  and  its  amount 
were  not  disputed,  and  we  do  not  see  why  the  plaintiff  should  not  have 
been  permitted  a  recovery. 

As  to  the  bicyde,  the  contract  for  its  sale  was  executed  in  duplicate,, 
and  one  duplicate  was  delivered  to  the  purchaser,  as  required  by  chap- 
ter 601,  Laws  1896,  in  case  the  title  of  the  bicycle  is  to  remain  in  the 
vendor  until  the  payment  of  the  purchase  iH-ica  That  act  provide* 
that  in  case  the  vendor  retakes  the  bic:('cle,  and  the  purchaser  does  not 
pay  the  amount  due  thereon  in  30  days  thereafter,  the  vendor  may  sell 
the  same  at  public  auction,  after  giving  him  at  least  15  days'  written. 
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notice  demanding  payment  of  the  unpaid  balance  and  expenses,  and 
■of  the  time  and  place'of  sale,  if  such  payment  be  not  made.  This  pro- 
vision is  ostensibly  for  the  benefit  of  the  purchaser,  but,  if  he  is  com- 
petent to  contract,  he  is  not  thus  deprived  of  the  privilege  of  making 
the  contract  to  suit  himself.  Any  one  can  waive  a  statutory,  or  even 
A  constitutional,  privilege  in  his  favor,  where  public  policy  is  not  there- 
by contravened.  People  v.  Quigg,  59  N.  Y.  83;  Phyfe  v.  Eimer,  45  N. 
Y.  102.  Perhaps,  with  respecf  to  household  goods,  mentioned  in  the 
same  statute,  a  different  rale,  upon  grounds  of  public  policy,  ahoald 
apply.  Kneetle  v.  Newcomb,  22  N.  Y.  249.  Here  the  written  contract 
between  the  parties  provided,  in  effect,  that  the  vendor,  upon  retaking 
possession  of  the  bicycle,  might  sell  it  at  public  or  private  sale,  apply 
so  much  of  the  proceeds  as  should  be  necessary  to  pay  the  balance  due 
upon  the  contract,  and  pay  the  surplus,  if  any,  to  the  defendant,  and 
that  in  case  of  deficiency  the  defendant  would  pay  the  amount  thereof 
to  the  vendor.  It  being  competent  for  the  parties  to  make  such  a  con- 
tract, its  terms  should  govern. 

It  is  objected  that  the  suit  was  brought  before  the  plaintiff  sold  the 
bicycle.  The  plaintiff  sold  it  before  the  trial.  When  the  plaintiff  re- 
took the  bicycle,  the  defendant  owed  him  the  balance  unpaid  upon  it, 
and  the  plaintiff  held  the  bicycle  as  collateral  security.  The  plaintiff 
was  not  obliged  to  sell  it  before  his  cause  of  action  could  accrue.  De 
Cordova  v,  Barnum,  1.10  N.  Y.  615,  29  N.  E.  1099.  But  he  was  obliged 
under  the  contract  to  sell  it  in  time  to  be  able  to  measure  upon  the 
trial  the  damages  due  him.  This  he  did.  The  fairness  of  the  sale  is 
not  attacked.  ' 

The  judgments  of  the  county  and  city  courts  should  be  reversed, 
with  costs.     All  concur. 


•(10  .Vpp.  Dlv.  Vui.) 

PEOPLE  ex  rel.  WIBBUSCH  &  HILOBR  CO.,  Limited,  v.  ROBERTS. 

(Supreme  Ourt,  Appellate  Division,  Tliird  Department.    July  8,  1897.) 

1.  Taxation— Capital  Stock  of  Corpokation- -Dbbts  and  Liabilitibs. 

In  estimating  tlie  amount  of  capital  stock:  employed  in  tbe  state  t^  a  cor- 
poration for  tiie  purpose  of  taxation,  under  Laws  1880,  c.  542, .  {  11,  as 
amended  by  Laws  1885,  c.  501,  tbe  debts  and  liabilities  of  the  corporation 
must  be  taken  into  account,  and  the  uncontradicted  affidavit  of  an  officer 
of  the  corporation  as  to  such  debts  cannot  be  disregarded. 

%  Same. 

In  making  such  estimate,  tbe  comptroller  is  not  comi)eIIed  to  exclude  that 
portion  of  the  assets  of  the  (■oi-|)orntlon  which  consLsts  of  merchandise  Im- 
ported by  it  in  original,  unbroken  packages,  or  money  or  accounts  arising 
from  tbe  sale  thereof. 

Proceeding  by  the  people,  on  the  relation  of  the  Wiebusch  &  Hilger 
Ck>mpany,  Limited,  against  James  A.  Roberta,  as  comptroller  of  the 
jstate  of  New  York,  to  review  an  assessment.    Beversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERBICJK,  PUT 
NAM,  and  MEBWIN,  JJ. 

Edmund  L.  Cole,  for  relator. 

T.  E.  Hancock,  Atty.  Gen.,  and  G.  D.  B.  Hasbrouck,  Dep.  Atty.  Gen., 
for  respondent. 
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PUTNAM,  J.  This  is  a  proceeding  to  review  the  determination  of 
the  comptroller  in  assessing  a  corporate  franchise  tax  against  the  re- 
lator for  the  year  ending  November  1,  1895,  at  |290.10  on  the  sum  of 
fl93,400,  which  he  held  was  the  value  of  its  property  employed  in 
this  state.  Section  11  of  chapter  542,  Laws  1880,  as  amended  by 
chapter  501,  Laws  1885,  provides  as  follows: 

"Tbe  amount  of  capital  stock  which  shall  be  tlie  basis  for  the  tax  under  the 
provisions  of  section  3  of  this  act,  in  the  case  of  every  corporation  •  •  • 
liable  to  taxation  thereunder,  shall  be  the  amount  of  capital  »tock  employed 
within  this  state.  In  making  to  the  comptroller  the  rei>ort  in  writing  or  certill- 
catr  of  estimate  and  appraisal  of  the  capital  stock  of  snch  corporation  •  •  * 
provided  for  by  the  first  section  of  this  act,  it  shall  be  the  duty  of  tbe  presi- 
dent or  treasurer  thereof,  as  the  case  may  be,  to  state  specifically  the  amount 
of  capital  stock  employed  within  tliis  state  of  such  corporation.  •  •  • 
Whenever  the  comptroller  is  dissatisfied  with  such  report  *  ♦  •  of  any 
corporation  •  •  •  whose  capital  Is  only  partially  employed  within'  this 
ftate,  he  is  authorized  and  empowered  to  ascertain,  fix  and  detem^ne  the 
amount  of  capital  employed  within  tliis  state,  and  to  settle  an  account  for  the 
taxes  and  penalties  due  the  state  thereon." 

The  original  report  and  the  statement  and  afiBdavit  on  the  part  of 
the  relator  presented  to  the  comptroller  on  the  rehearing,  set  forth 
that  all  the  property,  real  and  personal,  employed  by  it  in  this  state  or 
<'lsewhere  during  the  year  in  question  amounted  in  value  to  the  sum 
of  f305,446.09,  and  that  during  said  period  its  debts  and  liabilities 
averaged  the  sum  of  |189,343,  leaving  the  net  assets  of  the  company 
1116,102.09,  of  which  assets  f  18,102  was  the  value  of  the  manufactur- 
ing property  of  the  corporation  at  Bridgeport,  Conn.,  which  was  em- 
ployed in  that  state,  and  not  in  New  York,  deducting  which  from  the 
above-mentioned  f  116,102.09  leaves  a  balance  of  $98,000.09.  Of  the 
said  assets  also  $30,700  was  composed  of  merchandise  imp<»>ted  and  in 
original,  unbroken  packages;  accounts  arisiug  from  the  sale  of  orig- 
inal, unbroken  packages  imported  by  the  company;  and  a  bank  bal- 
ance which  arose  from  such  sales.  The  relator  urged  that  said  sum 
of  $30,700  shonld  be  deducted  from  the  above  balance  of  $98,000.09, 
leaving  the  sum  on  which  it  should  be  assessed  $67,300.09.  I  am 
not  prepared  to  say  that  the  comptroller,  in  computing  the  franchise 
tax  against  relator,  was  c(Mnpelled  to  exclude  that  portion  of  its  as- 
sets invested  in  merchandise  imported  by  it,  and  remaining  in  the 
original,  unbroken  packages,  or  accounts  or  money  arising  from  the 
sah-s  thereof.  The  tax  authoriz^ed  bv  chapter  542,  Laws  1880,  and  the 
several  acts  amendatory  and  supplemental  thereto,  is  a  tax  upon  the 
corporation  franchise  or  business,  and  not  a  tax  upon  the  property. 
Under  doctrines  stated  in  People  v.  Wemple,  138  N.  Y.  1.  33  N.  E.  720  ^ 
Home  Ins.  Co.  v.  New  York  State,  134  U.  S.  594, 10  Sup.  C?t.  593,  and 
other  anthorities,  it  is  probable  that  the  comptroller  was  authorized 
to  assess  the  tax  upon  all  the  .property  of  the  relator  employed  in  the 
state,  although  a  portion  thereof  was  merchandise  imported  by  the 
company,  and  ronaining  in  the  original  packages,  or  was  the  proceeds 
of  sales  of  such  property;  no  adverse  discrimination  being  made  in 
the  imposition  of  the  tax  between  such  propertj'  and  other  property  of 
a  similar  character.  But  I  am  unable  to  understand  on  what  ground 
tbe  comptroller,  in  determining  the  amount  of  corporate  stock  em- 
ployed in  this  state,  excluded  from  consideration  the  debts  and  liabili- 
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ties  of  the  relator.  The  affidavit  made  by  Charles  F.  WiebuBch,  ihe 
president  of  the  relator,  contained  a  full  and  satisfactory  statem^it 
of  the  property  employed  in  this  state  and  elsewhere.  He  showed  that 
the  value  of  the  j^oss  assets  of  the  corporation  in  this  state  and  CJon- 
necticut  was  |305,445.09,  and  that  its  debts  and  liabilities  doting  the 
year  in  question  were  |189,343,  leaving  the  net  assets  |116,102.09, 
from  which  should  be  deducted  |18,102,  capital  employed  in  Connecti- 
cut, leaving  the  balance  employed  in  this  state  f  98,000.09.  Although 
Wiebusch  was  the  president  of  the  relator,  and  its  largest  stockholder, 
I  am  unable  to  see  on  what  ground  the  comptroller  could  disregard  his 
statement  and  affidavit.  No  facts  are  stated  or  shown  in  the  papers 
authorizing  such  action  on  the  part  of  the  cwnptroller.  Such  being 
the  case,  it  was  shown  on  the  proceeding  for  a  rehearing  that  the 
capital  stock  employed  bv  the  relator  in  this  state,  after  deducting  the 
debts  and  liabilities,  was  |98,000.09.  It  will  not  be  doubted  that  in 
estimating  the  amount  of  capital  stock  employed  in  the  state  by  a  cor- 
poration under  the  provisions  of  section  11,  c.  542,  Laws  1880,  as 
amended  by  chapter  501,  Laws  1885,  the  debts  and  liabilities  of  a  <i<x- 
poration  must  be  taken  into  account.  The  actual  amount  employed  is 
the  net  amount.  "In  determining  the  actual  capital  of  a  corporation 
for  the  purpose  of  general  taxation,  the  true  value  ot  its  corporate 
assets,  less  the  debts  and  obligations,  and  not  the  market  value  of  the 
shares,  is  the  rule  of  assessment."  People  v.  Coleman,  126  N.  Y.  433, 
27  N.  E.  818;  opinion  of  O'Brien,  J.,  in  People  v.  Wemple,  138  N.  Y. 
582-588,  34  N.  E.  386.  The  same  rule  must  apply  to  an  assessment 
by  the  comptroller  under  the  act  of  1880.  The  amount  of  the  capital 
stock  employed  in  this  state  by  a  corporation,  under  the  provisions  of 
the  act  in  question,  must  be  deemed  the  actual  value  of  such  property; 
that  is,  the  gross  value,  deducting  the  amount  of  its  debts  and  lia- 
bilities. See  People  v.  Wemple,  133  N.  Y.  323,  31  N.  E.  238;  People 
V.  Wemple,  150  N.  Y.  46-51,  44  N.  E.  787. 

I  conclude  that  the  comptroller  should  have  assessed  the  franchise 
tax  against  the  relator  for  the  year  in  questicm  on  the  sum  of  f 98,000.- 
09  (with,  perhaps,  the  value  of  the  good  will,  whatever  it  was,  added) 
instead  «f  f  193,400,  and  hence  that  his  determination  should  be  re- 
versed, with  f50  costs  and  disbursements.     All  concur. 


(19  App.  Dtv.  454.) 

PEOPI-E  ex  rel.  GROGAN  v.  GTASS. 

(Supreme  Court,  Appellate  Division,  Third  Department.     July  8.  1897.) 

1.    POI-ICE  .IrSTIOE — NONRBBIDKNCK— VaCATIOH  OF    OFFICB. 

The  Incumbent  of  the  office  of  police  justice  of  the  town  of  Watervllet, 
at  the  time  the  city  of  Watervllet  was  set  off  from  such  town,  beta;  then 
a  resident  within  the  territory  Included  In  the  city,  ceased  to  be  a  resident 
of  the  town,  or  to  bold  the  office  of  polios  Justice,  or  to  be  entitled  to  its 
emoluments. 
8.  Same— Dkci,aration  of  Vaoakcv. 

It  Is  not  necessary  that  there  should  be  a  formal  declaration  ot  the  ex- 
istence of  a  vacancy  In  an  office  the  Incumbent  of  which  has  ceased  to  be 
a  resident  of  the  state,  or  of  the  political  subdivision  thereof  where  he  la 
required  to  reside. 
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Appeal  frwn  special  teim,  Albany  county. 

Applicati<Mi  by  the  people,  on  the  relation  of  Patrick  Qrogan,  as 
police  jnstice  of  the  town  of  Watervliet,  for  a  writ  of  mandamns 
against  Edwin  G.  Glass,  as  supervisor  of  the  town  of  Watervliet,  com- 
manding him  to  pay  Patrick  Grogan  certain  moneys  claimed  to  be 
due  him  as  police  justice.    Writ  granted,  and  defendant  appeals    Re- 

Argued  before  PARKER,  P.  J.,  and  LANDON,  PUTNAM,  and 
MERWIN,  JJ. 

Dyer  &.  Ten  Eyck,  for  appellant 
Lewis  £.  Griffith,  for  respondeat 

PARKER,  P.  J.  Prom  the  record  upon  which  this  matter  comes 
before  us  it  appears  that  the  town  of  Watervliet  has  not  been  entirely 
abolished  by  the  legislation  which  has  set  off  from  its  original  terri- 
t<»y  two  towns  and  one  city,  but  that  it  is  a  town  still  in  existence, 
with  its  officers  and  municipal  organization  still  intact.  It  cannot 
be  said,  therefore,  that  the  relator  is  not  aititled  to  the  salary  which 
he  claims  because  the  office  of  police  justice  of  that  town  has  been 
abolished.  But  it  does  appear  from  the  record  before  us  that  the'  re- 
latw  is,  and  ever  since  its  incorporation  has  been,  a  resident  of  the 
citjr'trf  Watervliet.  That  city  was  created  out  of  territory  formwly 
belonging  to  the  town  of  Watervliet.  And,  by  the  act  of  the  legisla- 
ture so  creating  it,  it  is  expressly  provided  that  the  boundary  of  the 
town  ot  Watervliet  is  so  changed  that  no  part  of  it  shall  be  included 
within  the  city  of  Watervliet.  See  section  2,  tit.  13,  c.  995,  Laws 
1896.  It  appears,  therefore,  that  since  August  1,  1896, — th.e  date 
when  that  act  took  effect, — the  relator  has  not  been  a  resident  of  the 
town  of  Watervliet.  By  operation  of  that  act,  the  place  where  he 
then  and  still  resides  was  taken  from  the  town,  and  placed  within  the 
city  ot  that  name.  By  chapter  681,  art.  2,  §  20,  subd.  4,  Laws  1892, 
it  is  provided  that  "every  office  shall  be  vacant  upon  the  incumbent's 
ceasing  [before  the  expiratiwx  of  his  term]  to  be  an  inhabitant  of  the 
state,  w  if  he  is  a  local  officer,  of  the  political  subdivision  or  munici- 
pal corporation  of  which  he  is  required  to  be  a  resident  when  chosen." 
The  offlc«>  of  police  justice  of  the  town  of  Watervliet  was  created  by 
chapter  93  of  the  Laws  of  1877,  and  by  section  3  of  that  act  it  is  pro- 
^^ded  that  the  police  justice  shall  be  a  resident  elector  of  that  town. 
By  the  plain  provisions  of  the  act  above  cited,  therefore,  the  relator, 
by  continuing  to  reside  in  the  city  of  Watervliet,  caused  the  office  of 
police  justice  of  that  town  to  become  vacant,  and  he  himsdf  ceased  to 
be  such  officer.  He  could  not  continue  to  reside  in  that  city,  and  stiU 
bold  the  town  office. 

It  was  urged  upon  the  argmnent  of  this  case  that  the  office  would 
not  become  vacant  until  it  was  so  declared  by  competent  authority. 
We  are  not  dted  to  any  decision  to  that  effect,  hot  have  I  been  ablp 
to  find  any.  The  htnguage  of  the  statute  is  explicit.  The  office  "shall 
be  vacant  upon  the  happening"  of  the  event.  By  section  26  of  the 
same  article  it  is  provided  that  "whenever  a  public  officer  shall  cease 
to  be  a  resident  of  the  municipal  corporation  in  which  he  is  required 
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to  reside,"  etc.,  the  clerk  of  the  county  shall  inunediately  give  notice 
of  the  fact  to  the  (governor.  If  the  governor  is  not  authorized  to  fill 
the  "vacancy,"  he  shall  forthwith  give  notice  "of  the  existence  of  such 
vacancy"  to  tie  officers  or  body  authorized  to  fill  it.  Here  is  a  plain 
i-ecognition  that  a  vacancy  exists  to  be  filled  as  soon  as  the  officer 
ceases  to  be  a  resident.  And  in  the  face  of  these  two  sections  there 
does  not  seem  to  be  any  reason  for  holding  that  a  vacancy  does  not  ex- 
ist until  some  authority  other  than  the  statute  has  decided  that  it  does. 
People  V.  Ccnnmon  Council  of  the  City  of  Brooklyn,  77  N.  Y.  503,  509 ; 
Cronin  v.  Stoddard,  97  N.  Y.  271,  274, 

It  is  suggested  that  the  provisions  of  section  6  of  article  13,  above 
cited,  continued  the  relator  in  his  office,  notwithstanding  he  had  ceased 
to  reside  within  the  limits  of  his  town.  If  that  sectirti  could  be  deon- 
ed  to  at  all  affect  the  question,  it  is  operative  only  until  January  1, 
1897,  and  could  not,  therefore,  aflect  his  claim  to  salary  accruing  after 
that  date.  That  the  legislature  had  authority,  by  dividing  the  town, 
to  render  the  relator  a  nonresident  of  it,  and  thereby  deprive  him  of 
his  office,  is  decided  in  People  v.  Morrell,  21  Wend.  563.  The  conclu- 
sion therefore  i^  that,  the  relator  having  ceased  to  be  a  resident  of  the 
town,  his  office  became  vacant,  and  he  himself  ceased  to  be  entitled 
either  to  perform  its  duties  or  to  enjoy  its  emoluments.  Under  such 
circumstances,  the  mandamus  directing  tliat  he  be  paid  the  salary 
appurtenant  to  that  office  was  unwarranted,  and  the  order  allowing  it 
should  be  reversed. 

Order  reversed,  and  application  for  a  mandamus  denied,  with  f  10 
costs  and  disbursements  of  this  appeal,  and  with  f  10  costs  <rf  the  mo- 
tion in  the  court  below. 

PUTNAM  and  MERWIN,  JJ.,  concur, 

LANDON,  J.  Although  the  acts  which  created  two  towns  and  one 
city  from  the  territory  formerly  corajwised  within  the  town  of  Water- 
vliet  imply  that  there  is  a  residuum  of  territory  not  taken,  and  there- 
fwe  still  forming  the  town  of  Watervliet,  it  is  clear  from  the  admis- 
sions of  counsel  for  both  parties  that  such  residuum  cannot  be  found, 
that  it  does  not  exist  in  fact,  and  therefore  the  town  of  Watervliet  no 
longer  exists.  For  this  reason,  as  well  as  for  those  stated  by  the  pre- 
siding justice,  I  concur  in  reversal. 


(1ft  Ai)i>.  Div.  .538.) 

JANES  V.  SAUNDERS. 
(Supreme  Court,  Appellate  DlvlBlon,  Third  Department    July  6,  1897.) 

Assignment  nv  Claim— Action  by  Assignee— Pleading. 

Plaintiff's  complaint  alleged  that  her  assignor,  J.,  rendered  certain  serv- 
ices to  one  S.,  In  payment  for  which  he  assigned  to  J.  a  claim  against  de- 
fendant for  $550;  that  defendant  had  been  notified,  and  had  paid  part  of 
the  claim.  Defendant's  answer  alleged  that  S.  had  assigned  to  J.  a  dalm 
against  defendant  for  $550,  In  payment  for  an  Interest  in  a  patent,  which 
J.  had  never  conveyed,  and  that  the  assignment  was  th»efore  without  con- 
sideration, and  void.  H'lii,  on  demurrer  to  this  answer,  that  as  it  waa  not 
alleged  that  the  asslgniiient  by  S.  to  J.,  set  up  In  the  answer,  and  alleged 
to  be  without  consideration,  was  the  same  on  which  plaintiff  relied,  the 
answer  stated  no  defense. 
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Appeal  from  trial  term. 

Action  by  Laura  M.  Janes  against  James  Saunders.  From  an  in- 
terlocutory judgment  sustaining  plaintiff's  demurrer  to  the  second  de- 
fense set  up  in  defendant's  answer,  he  appeals.    Affirmed. 

This  action  was  commenced  December  2,  1883.  In  the  complaint  It  Is  al- 
leged that  heretofore  Franklin  H.  Janes  rendered  work,  labor,  and  services 
and  furnished  materials  to  Charles  A.  Shank,  at  his  request,  and  upon  his 
promise  to  pay  therefor  the  sum  of  $550;  that  Shank,  In  payment  of  such  obll- 
Katlon,  and  for  a  good  and  sufficient  consideration,  heretofore  duly  assigned  and 
transferred  to  sold  Janes  a  claim  and  debt  before  then  accrual  and  owing  t» 
Shank,  and  against  the  defendant,  of  the  sum  of  $550;  that  the  defeudnut 
thereafter,  upon  due  notice  of  said  assignment,  accepted  and  agreed  to  pay  the 
same,  and  did  pay  to  said  Janes,  on  account  thereof,  the  sum  of  $40.29;  that 
thereafter  said  Janes,  for  a  good  and  sufficient  consideration,  duly  assigned  to 
the  plaintiff  the  said  claim  of  $509.71,  and  the  plaintiff  now  is  the  owner  thereof, 
and  no  part  thereof  has  been  paid.  The  answer  contains  a  general  denial. 
Then,  second,  for  a  further  and  separate  defense,  it  is  alleged  "that  on  or  about 
the  17th  day  of  May,  1893,  one  Charles  A.  Shank  executed  and  delivered  to- 
Franklin  H.  Janes  a  certain  instrument,  whereby  said  Shank  promised  and 
agreed  to  pay  to  the  said  Janes  the  sum  of  five  hundred  and  fifty  dollars  ($550), 
if  tlie  sum  of  twenty-two  hundred  dollars  ($2,200)  should  be  paid  to  said  Shank 
under  an  agreement  between  Charles  A.  Shank,  James  Saunders  (this  defeud- 
.nnt).  William  Saunders,  and  Herman  Harder,  bearing  date  the  17th  day  of 
May,  1883,  and  tliat  the  said  assignment  was  executed  and  delivered  in  con- 
sideration of  the  agreement  of  the  said  Franklin  H.  Janes  to  sell  and  assign 
and  convey  to  the  said  Shank  one-tenth  Interest  in  certain  letters  patent,  in 
which  letters  patent  the  said  Janes  then  clahned  to  own  a  one-fifth  Interest; 
that  the  said  assignment  by  the  said  Shank  was  drawn  by  the  said  Janes  Im- 
mediately upon  reaching  a  verbal  agreement  with  the  said  Shank  for  the  sale 
by  said  Janes  to  said  Shank  of  the  said  Interest  In  the  said  letters  patent,  and 
that  the  same  was  executed  and  delivered  by  the  said  Shank  to  the  said  Janes 
upon  his  agreement  to  prepare,  execute,  and  deliver,  as  soon  as  said  Janes- 
could  procure  the  proper  form  of  assignment,  an  instrument  transferring  to 
said  Shank  the  said  Interest  in  the  said  letters  patent;  that  said  Shank  there- 
after requested  said  Janes  to  prepare  and  deliver  the  said  assif;nment  as  prom- 
ised, but  that  the  said  Janes  failed  and  neglected  so  to  do,  and  thereafter  the 
said  Janes  Informed  the  said  Shank  that  he  had  concluded  to  retain  his  entire 
interest  in  ^aid  letters  patent,  whereupon  the  said  Shank  demanded  the  in- 
strument of  Assignment  which  he  had  executed  and  delivered  to  the  said  Janes 
on  the  17th  day  of  May,  1888,  as  heretabefore  alleged;  that  said  Janes  there- 
upon Informed  snid  Shank  that  he  had  destroyed  the  paper  in  question;  that 
said  Janes  thereafter,  and  on  or  about  the  26th  day  of  September,  1883,  In- 
formed this  defendant  that  he  had  a  claim  for  $560  against  money  due  Charles 
A.  Shank  from  said  defendant,  under  the  agreement  dated  May  17,  1898;  that 
defendant  thereafter  Informed  the  said  Shank  of  the  claim  made  by  tbe  said 
Janes,  whereupon  the  said  Shank  notified  this  defendant  not  to  pay  any 
moneys  to  the  said  Janes  under  said  assignment;  and  that  said  assignment, 
as  defendant  is  Informed  and  believes.  Is  wtiolly  without  consideration,  fraudu- 
lent, and  void."  Tbe  plaintiff  demurred  to  the  second  defense,  on  the  ground 
that  It  l8  Insufficient  in  law,  upon  tbe  face  thereof. 

Argued  before  PARKER,  P.  J,,  and  LANDON,  HESRIGK,  PUT- 
NAM, and  ItfERWIN,  JJ. 

Loais  W.  Pratt,  for  appdlant. 
G.  H.  Mallory,  for  respondent. 

MERWTN,  J.  The  claim  of  the  defendant  is  that  the  paragraph  of 
the  answer  demurred  to  contains  a  statement  of  new  matter  cousti- 
tating  a  defense  to  the  action.  The  argument  seems  to  be  that,  if  the 
facts  alleged  in  the  second  defense  are  true,  the  plaintiff  is  not  the 
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owner  of,  or  "has  not  the  title  to,  the  claim  or  debt  sned  on.  When  the 
answer  demurred  to  contain^  no  denial  of  the  allegations  of  the  com- 
plaint, but  sets  up  new  matter,  the  court,  in  considering  the  demurrer, 
will  treat  the  allegations  in  each  pleading  as  true.  Long  v.  Mayor, 
etc.,  81  N.  Y.  427;  Wiley  v.  Village  of  Rouses  Point,  86  Hun,  495,  33 
N.  Y.  Supp.  773.  We  therefore  must  assume  that,  at  some  date  before 
the  commencement  of  the  action.  Shank,  being  the  owner  of  a  debt 
against  defendant  toe  |550,  assigned  it  to  F.  H.  Janes,  in  payment  of 
a  debt  he  owed  to  Janes  for  work,  labor,  and  services  and  materials 
furnished.  The  defense  demunred  to  relates  to  an  instrument  dated 
May  17, 1893,  between  Shank  and  P.  H.  Janes,  of  an  executory  char- 
acter; and  we  may  assume  that  it  is  in  effect  alleged  that  tiliat  in- 
strument was  subsequently  canceled  as  between  Shank  and  P.  H. 
Janes.  There  is,  however,  no  allegation  that  the  instrument  of  May 
17,  1893,  is  a  part  of  plaintiff's  title,  or  has  anything  to  do  with  the 
claim  she  sues  on.  It  is  entirely  different  in  its  character  from  the 
jissignment  which  she  alleges  fr<»i  Shank  to  P.  H.  Janes,  and  we  have, 
I  think,  no  right  to  assume  that  they  refer  to  the  same  transaction,  in 
the  absence  of  appropriate  allegation  to  that  effect.  DechCTt  v.  Light 
Co.,  84  Hun,  575,  32  N.  Y.  Supp.  727.  It  may  be  that  if  the  assign- 
ment from  Shank  to  P.  H.  Janes,  through  which  the  plaintiff  claims 
title,  was,  before  the  assignment  to  plaintiff,  in  effect  abrogated  or 
nulMed,  so  that  no  title  passed  to  plaintiff,  the  defendant  could  de- 
fend on  that  line.  That  question,  however,  is  not  here.  All  of  the 
allegations  of  fact  in  the  answer  may  be  true,  and  still  the  absolute 
tranter  made  by  Shank  to  P.  H.  Janes,  in  payment  of  a  debt  then  ex- 
isting from  Shank  to  Janes,  as  alleged  in  the  complaint,  may  be  atill 
in  full  force  and  effect.  It  follows  that  the  demurrer  was  properly 
aostained. 

Interlocutory  judgment  affirmed,  with  coats,  with  leave  to  amend  on 
payment  of  costs  of  demurrer  and  of  appeal.    All  concur. 


OS  App.  DIv.  I509.) 

LIBERTY  INS.  (X).  v.  CENTRAL  VERMONT  R.  00.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  6,  1897.) 

1.  REVrKW  ON-    ApPEAT,— CONrLICTING    DECISIONff. 

Tliough  different  minds,  equally  Intelligent  and  nprlgrht,  may  come  to  dif- 
ferent conclusions  on  the  same  evidence,  yet  conflicting  decisions  thereon 
are  to  be  avoided,  if  possible;  and  when  a  case  Is  presented  In  which, 
upon  conflicting  evidence  relating  to  the  same  occurrence,  trial  courts  have 
come  to  direct^  opposite  conclusions,  one  of  which  has  been  sustained  on 
appeal,  it  becomes  the  duty  of  the  appellate  court,  in  re-examining  the  sec- 
ond decision,  though  not  boimd  by  such  former  decision,  to  ascertain,  if 
possible,  the  causes  for  the  difference,  and  whether  any  Improper  elements 
have  l>een  allowed  to  enter,  or  the  evidence  has  been  weighed  on  erroneous 
principles. 

2.  WaBEHOUBEKAN— EviDBNOB  or  NEOLiaaNCE. 

In  an  action  against  a  warehouseman  to  recover  for  goods  lost  or  de- 
stroyed while  hi  his  custody,  the  burden  of  proving  ne^igence  rests  opon 
the  plaintiff,  and  does  not  sliift,  though  the  weight  of  evidence  may  have 
a  controlling  effect,  unless  met  by  proof  from  the  other  party. 
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8.   SAltB— BUBDKR  OP  PrOOT. 

Proof  that  goods  In  the  custody  of  a  warehotiseman  wtsre  destroyed  by 
lire  does  not  Invoke  the  doctrine  of  res  ipsa  loquitur,  so  as  to  rellere  the 
plaintur  from  the  necessity  of  showing  afflrmatlTely  that  the  fire  was  caiised 
by  negligence. 

Merwin,  J.,  dissenting. 

Appeal  from  judgment  on  repwt  of  referee. 

Action  by  the  Liberty  ibisurance  Company  of  the  city  of  New  Tork 
against  the  Central  Vermont  Railroad  Company  and  others.  Judg- 
ment for  plaintiff.     Defendants  appeal.     Reyersed. 

Hie  defendants,  with  the  exception  of  Ladd  &  Smallman,  are  corporations, 
and  at  the  time  of  the  Are  hereinafter  mentioned  operated  together  an  elevator 
situated  at  Ogdensbnrgh,  receiving,  transporting,  storing,  and  delivering  grain 
from  vessels  arriving  at  Ogdensburgh.  Some  time  in  August,  1890,  Ladd  & 
Smallman  shipped  to  themselves  at  Ogdensburgh  about  10,000  bushels  of  grain. 
Upon  Its  arrival  it  was  transferred  from  the  vessels  to  such  eleva-tor,  and  was 
there  stored  and  kept  pursuant  to  a  general  agreement  by  Ladd  &  Smallman 
with  the  superintendent  of  said  elevator  that  It  was  so  to  be  kept  and  forwarded 
to  them  from  time  to  time  as  requested.  On  or  about  the  9th  day  of  September, 
1890.  the  elevator  was  destroyed  by  Are,  and  the  grain  therein  burned  or  damai;- 
ed.  The  phttntlff  Is  an  Insurance  corporatloa  with  which  the  firm  of  Ladd  & 
Smallman  had  insured  the  grain  In  said  elevator.  The  plaintiff  paid  the  loss 
thereon,  and  has  become  subrogated  to  the  rights  of  Ladd  &  Smallman.  ThP 
elevator  was  situated  on  t^e  bank  of  the  St  Lawrence  river.  It  was  180  feet 
In  length  by  80  feet  In  width,  and  its  helgfht  from  the  dock  was  117  feet.  There 
were  docks  on  three  sides  of  It,  and  the  vessels  were  unloaded  Into  the  elevator 
on  the  east  and  west  sides.  The  outer  walls  of  the  building,  up  to  the  bottom 
of  the  bins  hereinafter  referred  to,  were  of  brick,  and  about  12  inches  thick. 
Above  that  the  walls  were  of  wood,  veneered  with  brick,  about  the  thickness 
of  a  single  brick.  Upon  the  first  floor  there  were  several  door^  of  iron.  The 
npi>er  part  of  the  building  consisted  of  bins  for  the  holding  and  storage  of 
grain.  The  height  of  these  bins  was  about  50  or  60  feet,  and  for  that  distance 
there  were  no  windows  or  other  openings  in  the  building.  The  bottom  of  the 
bins  formed  the  celling  of  the  first  story.  On  the  east  and  west  sides  of  the 
building  were  projections,  built  of  wood,  coming  down  to  within  about  twelve 
feet  of  the  dock,  and  In  the  upper  part  of  each  projection  was  an  Iron  door, 
which  led  Into  the  main  building  some  70  feet  above  the  dock.  There  was  an 
opening  from  each  of  these  projections  Into  the  building  about  85  feet  above 
the  dock,  through  which  a  wooden  spout  was  constructed  to  receive  the  grain 
coming  from  the  "marine  leg,"  and  conveying  It  to  the  receiving  bin,  Imme- 
diately on  the  Inside  of  the  elevator  wall.  The  "marine  leg,"  so  called,  was 
■abstantlally  an  iron  box  about  56  feet  long.  Inside  the  wooden  projection. 
At  each  end  was  a  pulley  around  which  passed  a  belt  carrying  buckets  for 
scooping  up  the  grain.  The  lower  part  of  the  marine  leg  was  free,  and  when 
a  boat  was  to  be  unloaded  it  was  lifted  from  the  dock,  lowered  Into  the  hold 
«f  the  vessd,  and  by  means  of  machinery  the  buckets  were  kept  revolving  and 
scooping  up  the  grain  from  the  hold  of  the  vessel  and  carrying  it  up  to  the 
spout,  from  whence  it  passed  through  the  wall  of  the  elevator  into  the  receiving 
Wn  above  mentioned.  Prom  the  receiving  bin  the  grain  passed  into  what  was 
called  a  "hopper  bin,"  in  or  at  the  bottom  of  which  were  located  scales  for  the 
purpose  of  weighing  grain.  This  hopper  or  weighing  bin  rested  upon  the  first 
floor  of  the  elevator  building.  At  one  side  of  this  weighing  bin  was  a  lofting 
leg.  which  was  constructed  upon  the  same  general  principle  as  the  marine  leg 
situated  outside  of  the  building.  It  was  constructed  of  iron,  and  was  about 
€6  feet  in  height  Inside  of  it  ran  a  belt,  upon  which  were  fastened  buckets 
that  carried  the  grain  from  the  weighing  bin  to  the  top  of  the  building.  From 
thence  it  was  distributed  into  the  various  Uns  for  storage.  The  bottom  of  the 
lofting  leg  containing  the  lower  pulley  around  which  passed  the  belt  to  which 
the  buckets  were  attached  extended  about  four  feet  below  the  floor.  The  bot- 
tom of  the  lofting  leg  went  Into  what  Is  called  a  "boot,"  composed  of  Iron, 
and  that  rested  on  a  timber  npon  the  ground  under  the  Hoot.  The  first  story 
46  N.T.S.— 87 
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Of  the  dcfvator  was  about  14  feet  Ugh.  Aronnd  the  bottom  of  the  loftln?  leg, 
and  below  the  floor,  waa  a  wooden  bin,  three  or  four  feet  deep,  need  to  re- 
ceive the  grain  from  the  lofting  leg  in  case  it  became  choked.  The  "arbor," 
so  called,  upon  which  the  Iron  pulley  at  the  bottom  of  the  lofUng  leg  was 
fastened,  revolved  in  a  box  of  Iron  packed  with  Babbitt  metal.  The  arbor  re- 
quired frequent  olUng,  to  prevent  friction.  The  operation  of  the  lofting  let; 
and  the  hoisting  of  the  grain  caused  a  considerable  amount  of  dust  to  accumu- 
late around  the  bottom  of  the  leg  inclosed  in  the  small  box  of  Iron  above  de- 
scribed. There  Is  evidence  to  show,  although  it  is  controverted,  that  the  du.st 
accumulated  during  t!he  day  from  the  operation  of  the  elevator  had  not  been 
swept  or  cleaned  out  the  evening  before  the  fire  at  the  close  of  the  day's  busi- 
ness,—something  that  the  rules  of  the  company  required  its  employ^  to  do. 
The  fire,  when  first  discovered,  was  in  the  wooden  projection  on  the  west  side  of 
the  building,  about  35  feet  above  the  dock,  being  seen  through  the  second 
window  In  such  projection.  The  theory  of  the  plaintiff  Is  that  the  arbor  at 
the  foot  of  the,  lofting  log  became  overheated,  and  set  fire  to  the  accumulations 
of  dust  there,  and  the  fire  was  then  transmitted  through  the  weighing  bin  Into 
the  receiving  bin,  and  thence  throtigh  the  wooden  spout  Into  the  projection, 
there  being  communication  through  these  different  places.  The  referee  found 
that  there  was  negligence  upon  the  part  of  the  defendants,  which  caused  th-j 
fire  In  question,  and  rendered  judgment  in  favor  of  the  plaintiff,  from  which 
Judgment  the  defendants  appeal  to  this  court. 

Argued  before  PAKKEB,  P.  J.,  and  LANDON,  HEBEICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

Louis  HasbroQck,  for  appellant  Central  Vermont  B.  Co. 
A.  H.  Herriman,  for  appellant  Ogdensburg  &  L.  C.  R  Ca 
Charles  G.  Idler,  for  appellant  Ogdensburg  Terminal  Co. 
Davies,  Short  &  Townaend  (John  P.  Kellas,  of  counsel),  for  respond- 
ent 

HEBBICK,  J.  An  action  arising  out  of  the  same  fire  which  gives 
rise  to  the  appeal  now  here  has  heretofore  been  before  us  (North 
British  &  M.  Ins.  Co.  v.  Central  Vermont  R  Co.,  9  App.  Div.  4,  40 
N.  Y.  Supp.  1113),  and  in  that  case  the  referee  found  that  the  fire 
was  not  caused  by  the  negligence  of  the  defendants,  and  this  conrt, 
after  a  consideration  of  the  evidence,  came  to  the  conclu«ion  that  the 
decision  of  the  referee  in  that  respect  was  correct.  I  have  not  been 
able  to  find,  nor  have  counsel  pointed  out,  any  substantial  difference 
between  the  evidence  in  that  case  and  the  one  now  before  os.  While 
the  fact  that  this  court  in  a  former  case  aifinned  a  judgment  where 
the  finding  as  to  negligence  was  directly  the  contraiy  to  the  finding 
in  this  case,  is  not  conclusive  (Underwood  v.  Cook,  3  N.  Y.  St.  Rep. 
467),  and  while  it  may  well  happen  that  in  a  case  that  is  somewhat 
close  upon  the  facts  the  court  upon  appeal  will  not  disturb  a  finding 
made  either  way,  and  as  different  minds  equally  intelligent  and  up- 
right may  take  different  views  of  the  evidence,  and  come  to  diverse 
conclusions,  and,  there  being  evidence  to  sustain  either  conclusion, 
the  appellate  court  under  well-settled  rules  would  not  feel  at  liberty 
to  reverse  either  as  against  the  weight  of  evidence,  yet  conflicting 
decisions  upon  the  same  evidence  are  to  be  avoided,  if  possible,  being 
calculated,  in  the  nonprofessional  mind  at  least,  to  lessen  confidence 
in  the  administration  of  justice.  When,  therefore,  a  case  is  present- 
ed where,  upon  conflicting  evidence,  or  evidence  from  which  different 
inferences  may  be  drawn,  the  trial  courts  have  came  to  directly  oppo- 
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Bite  conclusions,  one  of  which  we  have  already  sustained,  it  becomes 
oor  duty  to  ascertain,  if  possible,  the  causes  for  such  differences, 
whether  improper  elements  have  been  allowed  to  enter  in,  or  the  evi- 
dence weighed  and  the  facts  considered  upon  erroneous  principles. 

In  all  contests  over  questions  of  fact  upon  conflicting  evidence,  or 
evidence  susceptible  of  different  inferences,  the  question  as  to  who  has 
the  burden  of  proof  resting  upon  him  is  a  very  important  one,  and  the 
decision  of  that  question  may,  and  frequently  does,  practically  deter- 
mine the  finding  as  to  the  facts.  Hence  the  holding  of  the  trial  court 
in  that  respect  becomes  a  matter  of  importance.  Formerly,  in  a 
Iffoi)erly  tried  case,  this  could  be  ascertained  by  an  inspection  of  the 
rulings  upon  requests  to  find,  but  under  the  present  practice  that  re- 
source, as  a  general  rule,  is  not  open  to  us.  It  seems  to  me,  therefore, 
that  when  there  is  an  opinion  we  may  properly  look  into  that  to  ascer- 
tain the  standpoint  from  which  the  trial  court  viewed  the  evidence, 
and  see  whether  he  came  to  its  consideration  with  any  erroneous  views 
as  to  the  rules  which  should  govern  him  in  its  consideration.  Kenvon 
V.  Kenyon,  88  Hun,  211,  34  N.  Y.  Supp.  720,  and  oases  dted.  It  is 
somewhat  difficult  in  this  case  to  determine  precisely  just  what  views 
the  referee  had  as  to  the  burden  of  proof.  In  the  course  of  his  opin- 
ion he  says: 

"The  demand  by  the  bailor  of  his  property  In  the  possession  of  a  bailee,  and 
the  simple  refnsal  to  deliver  without  explanation,  is  sufficient  evidence  of  con- 
version,—a  loss  or  destruction  of  It,— and  would  be  deemed  sufficient  proof  to 
maintain  an  action  and  recovery  of  damages."  "Again,  If  the  bailee  allegt^ 
and  proves  that  It  has  been  destroyed  by  fire,  or  has  been  stolen,  he  must 
Show  that  the  fire  or  the  theft  occurred  without  his  fault"  "Hence  It  may 
well  occur  that  the  bailor,  instead  of  proving  a  demand  and  a  refusal,  proves 
tbe  destruction  of  the  property  by  fire.  The  party  [plaintiff]  has  proved  one 
fact,  viz.  that  the  fire  destroyed  the  property,  but  he  has  not  proved  the  other 
fact,  viz.  that  the  fire  occurred  and  destroyed  the  property  without  the  fault 
of  tbe  baUee."  "Now,  I  thinli  it  well  established  by  the  cases  that  the  nature 
of  an  accident  may  itself  afford  prima  fade  proof  of  negligence.  Curtis  v. 
Railroad  Co.,  18  N.  Y.  534,  544;  Story,  Bailm.  338;  and  ottiei-  cases  cited  In 
Rnssell  Manuf  g  Co.  v.  New  Haven  Steamboat  Co.,  50  N.  Y.  121,  127."  "Negli- 
gence may  be  inferred  from  the  circumstances  of  the  case.  AVhere  the  acci- 
dent is  one  which,  in  the  ordinary  course  of  events,  would  not  have  happened 
bat  for  want  of  proper  care  on  the  part  of  the  defendant,  It  is  Incumbent  upon 
blm  to  show  that  he  had  taken  such  precaution  as  prudence  would  require; 
and  the  failure  to  furnish  the  proof,  if  It  existed,  it  would  be  In  his  power  to 
make,  may  subject  him  to  the  Inference  that  such  precautions  were  omitted. 
Ccott  V.  Docks  Co.,  8  HurL  &  0.  696." 

Taking  these  passages  in  connection  with  the  rest  of  his  opinion,  it 
seems  to  me  that  he  approached  the  consideration  of  the  evidence  and 
made  his  findings  of  fact  upon  the  assumption  that  when  the  fire  was 
proved  then  the  burden  of  proof  rested  upon  the  defendants  to  affirm- 
atively prove  that  it  occurred  without  negligence  upon  their  part. 
This,  I  think,  was  error.  The  referee  has  held  that  the  defendants 
were  acting  as  warehousemen  in  keeping  the  grain  in  the  elevator, 
and  that  such  grain  was  retained  in  the  elevator  for  the  mutual  bene- 
fit and  advanta^ge  of  the  defendant  corporations  and  of  Ladd  &  Small- 
man;  and  in  BO  holding  I  think  he  was  correct.  The  complaint  al- 
leges the  destmction  of  the  grain  by  fire,  and  also  alleges  that  such 
fire  occurred  by  reason  of  the  defendants'  negligence.     The  answer 
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denies  any  negligence  upon  the  part  of  the  defendants,  and  the  ques- 
tion of  negligence  was  practically  the  only  question  litigated.  As  a 
rule,  the  burden  of  proof  remains  where  the  issue  made  by  tiie  plead- 
ings places  it,  alHiongh  the  weight  of  evidence  on  one  ade  may  have 
a  contr(dling  effect,  unless  met  by  proof  of  the  other  partj.  Bhurt  v. 
Barrett,  124  N.  Y.  117,  26  N.  E.  318.  This  rule  has  not  been  (Aanged, 
sor  the  case  of  an  action  against  a  bailee  for  loss  of  merchandise  made 
an  exception  to  that  rule,  by  the  case  of  Wintringham  v.  Hayea,  144 
N.  Y.  1,  38  N.  E.  999,  wherein  it  is  said  that: 

''While  U  Is  true,  as  a  general  proi)ositlon,  that  a  bailor  charging  negligence 
on  the  part  of  a  bailee  rests  nnder  the  burden  of  proof,  yet  oftentlmeB  sllglit 
evidence  will  shift  t3ie  biurden  to  the  bailee.  In  an  action  against  a  bailee  for 
loss  or  damage  to  goods  by  accident,  proof  of  nature  ai  the  accident  may 
afford  prima  facie  proof  of  negligence." 

The  expression  used  in  that  and  some  other  opinicms  as  to  the 
"shifting"  of  the  burden  of  proof  has  led  to  some  confusion  and  mis- 
apprehension as  to  the  rule.  The  true  rule,  I  thi-nk,  is,  as  I  have 
aboAe  stated,  where  the  issue  made  by  the  pleadings  placed  it,  and  it 
never  changes.  "During  the  progress  of  a  trial  it  often  happens  that 
a  party  gives  evidence  tending  to  establish  his  allegation,  sufficient,  it 
may  be,  to  establish  it  prima  facie;  and  it  is  sometimes  said  that  the 
burden  of  proof  is  then  shifted.  All  that  is  meant  b^  this  is  that 
there  is  a  necessity  of  evidence  to  answw  the  prima  faieie  case,  or  it 
will  prevail ;  but  the  burden  of  maintaining  the  aflBrmative  of  the  issue 
involved  in  the  action  is  upon  the  party  alleging  the  facta  which,  con- 
stitute the  issue,  and  this  burden  ranains  during  the  triaL"  Heine- 
mann  v.  Heard,  62  N.  Y.  448;  Hdhnan  v,  Lazarus,  90  K.  Y.  6^: 
Spencer  v.  Insurance  Ass'n,  142  N.  Y.  505, 37  N".  E.  617.  "As  a  gen- 
eral rule,  where  a  bailee  fails  on  demand  to  deliver  to  tie  baQor  pn^ 
erty  to  which  the  latter  is  entitled,  the  presumption  ol  liability  arises, 
and,  if  the  goods  cannot  be  found,  it  furnishes  the  impatatios  ot  negli- 
gence as  the  cause.  But  such  prima  facie  case  may  be  overcome 
when  it  is  made  to  appear  that  the  loss  was  occasioned  by  some  mis- 
fortune or  accident  not  within  the  control  of  the  bailee.  Then  the 
<mus  continues  upon  the  bailor  to  prove  that  it  was  chargeable  to  the 
want  of  care  of  the  bailee.  And  although  it  may  be  that  the  proof 
given  by  him  explanatory  of  the  reason  for  nondelivery  may  disclose 
circumstances  which,  in  their  nature,  permit  or  require  the  inference 
of  negligence  on  his  part,  the  affirmative  of  the  issue  is  not  shifted  to 
the  defendant,  but  remains  with  the  plaintiff.  In  the  present  case 
the  plaintiff  alleged  in  his  complaint,  and  it  appeared,  that  the  loss 
resulted  from  the  destruction  of  the  factory  by  fire.  Ftom  that  fact 
alone  no  presumption  arose  to  furnish  a  prima  facie  case  against  the 
defendant.  But  upon  the  main  issue — whether  it  was  attributable 
to  the  negligence  of  the  defendant — ^the  burden  was  with  tihe  plain- 
tiff."   Stewart  v.  Stone,  127  N.  Y,  500,  28  N.  E.  595. 

The  burden  of  proof  is  upon  the  plaintiff  who  alleges  negligence 
against  a  warehouseman  who  accounts  for  his  failure  to  deliver  goods 
by  showing  their  destruction  by  fire.  Hie  plaintiff  must  in  all  cases 
miing  him  for  the  loss  of  goods  allege  and  prove  negligence.  This 
burden  is  never  shifted  from  him.     A  demand  and  a  refusal  to  deliver, 
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une^dained,  are  solBcient,  prima  fade,  to  show  negligence;  bnt  if  it 
appears,  eitber  in  the  plaintiff's  or  defendant's  proof,  that  the  goods 
were  lost  hgr  Are,  the  evidence  must  show  that  the  fire  arose  from  the 
negiigence  of  the  warehouseman.  Cladin  v.  Meyer,  75  N,  Y.  260; 
Lamb  v.  JUulroad  Co..  46  N.  Y.  271.  I  think,  therefore,  that  the  bur- 
den of  proof  of  negligence  of  the  defendants  rested  upon  the  plaintiff 
all  tlHDHgh  the  case. 

Neither  do  I  think  that  the  doctrine  of  res  ipsa  loquitur  applies  to 
this  case.  The  occurrence  of  flres  without  negligence  is  frequent,  and 
the  mere  fact  of  a  Are  does  not  justify  the  inference  or  constitute  a 
prima  facie  case  of  negligmce.  Whitworth  v.  Bailroed  Co.,  87  N.  Y. 
413;  Stewart  v.  Stone,  127  N.  Y.  500,  28  N.  E.  595.  The  attendant  or 
surroondiug  cfrcamstances  may  characterize  the  fire  as  one  caused  by 
negligence,  but  the  'fire  alO'Ue  does  not  speak  for  itself,  and  proof  of  the 
circamstances  showing  the  fire  to  have  occurred  through  the  negli- 
gence of  the  defendants  must  be  given  by  the  plaintiff.  He  cannot 
rest  by  merely  proving  the  fire,  and  then  call  upon  the  defendants  to 
show  that  it  did  not  occur  through  their  negligence.  In  this  case 
it  dees  aot  seem  t»  me  that  the  evidence,  in  addition  to  the  mere  proof 
of  the  ftre  iteeit,  establishes  affirmatively  the  fact  that  it  occurred 
by  reason  ^  the  delendants'  n^ligence.  As  first  above  stated,  the 
plaintiff's  thewy,  which  was  apparently  ad<^ted  by  the  rrferee,  is  that 
the  arbor  at  the  foot  of  the  loMng  leg  became  overheated,  and  set  fire 
to  the  accumidatioa  of  dust  there,  and  the  fire  was  then  transmitted 
through  the  wei^ng  bin  into  the  receiving  bin,  and  thence  through 
the  wooden  speot  into  the  projection.  There  is  evidence  that  the  dust 
at  the  faat  «i  tike  lofting  leg  had  not  been  brushed  away  at  the  close 
of  the  day's  work,  as  the  rules  adopted  for  the  working  of  the  elevator 
reqaired,  although  that  is  disputed  by  the  foreman  of  the  elevator; 
anid  there  is  also  evidence  that  the  arbor  was  liable  to  become  over- 
heated by  friction,  and  that  it  required  constant  oiling,  and  that  the 
tubes  threu^  which  the  arimr  was  oiled  had  been  removed;  and  also 
evidence  that  the  dust  from  the  grain  was  inflammable  in  character; 
and  there  is  also  evidence  that  at  the  close  of  the  day's  work,  and  be- 
fore 9  o'clock  in  the  evening,  the  arbor  was  somewhat  heated,  and  that 
there  was  a  smell  as  though  of  something  heated  or  burning,  although 
there  was  no  evidence  of  any  fire  at  that  time.  The  witness  testify- 
ing to  the  heat  of  the  arbor  testified  that  it  did  not  burn  his  hand  in 
placing  it  opon  it.  There  was  evidence  also  that  the  watchman  em- 
ployed was  inefficient.  Notwithstanding  this  evidence,  I  do  not  think 
that  theiacts  in  the  case  justify  a  finding  that  the  fire  was  caused  in 
the  manner,  <v  originated  at  the  place,  claimed  by  the  plaintiff.  The 
defendants  eonti-wverted  all  the  evidence  as  to  the  matters  just  stated, 
but,  assuming  the  plaintiff's  testimony  to  have  substantiated  them  all, 
yet,  unless  those  acts  of  negligence  or  omission  caiiaed  the  fire,  it  can- 
not be  said  that  it  occurred  by  reason  of  the  defendants'  negligence. 
The  flndisg  liiat  the  fire  occurred  through  the  defendants'  negligence 
is  predicated  upon  the  assumption  that  its  origin  was  at  the  foot  of  the 
lofting  leg,  and  that  the  defendants'  neglect  in  caring  for  the  ma- 
chinery at  that  point  produced  the  fire,  and  that,  if  the  watchman  had 
been  efficient  and  alert,  he  would  have  discovered  it  in  its  incipiency. 
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and  extingaished  it.  Unless,  then,  it  appears  that  it  did  so  originate 
at  the  foot  of  the  lofting  leg,  the  whole  foundation  for  the  finding 
that  the  fire  occurred  by  reason  of  the  defendants'  negligence  is  swept 
away.  The  first  seen  of  the  fire  was  between  4  and  5  o'clock  in  the 
morning,  in  the  west  projection,  abont  35  feet  from  the  ground.  One 
witness  testified  that  he  was  in  the  building  at  the  first  outbreak  of 
the  fire,  and  before  any  alarm  was  sounded,  and  that  he  saw  fire  in  two 
places  upon  the  first  floor.  According  to  his  testimony  they  were  ap- 
parently small  fires,  and  neither  one  of  them  was  near  the  foot  of  the 
lofting  leg  or  arbor.  Five  other  witnesses — four  of  them  members  of 
the  fire  department — came  in  there  very  shortly  afterwards,  looking 
for  the  fire,  and  all  of  them  testify  that  there  was  no  fire  in  or  upon 
the  first  floor  of  the  building.  The  lofting  leg  itself  was  composed 
of  iron;  there  was  no  inflammable  material  inside  of  it;  the  pulleys 
around  which  the  belt  passed  were  of  iron;  its  lower  end  rested 
in  an  iron  boot, — so  that  there  seemed  to  be  nothing  that  oonld 
furnish  a  blaze  that  could  be  carried  up  through  the  interior  of  the 
pipe.  The  only  inflammable  material  at  or  near  the  foot  of  the  loft- 
ing leg  was  the  dust,  if  any,  the  wooden  box,  and  the  wooden  flow. 
If  the  fire  originated  there,  it  must  have  been  the  box  and  floor  that 
furnished  the  burning  material  from  which  the  fire  would  be  communi- 
cated up  through  the  receiving  bin,  and  thence  through  the  spout 
into  the  west  projection.  It  could  not  go  up  through  the  lofting  leg. 
and  must,  consequently,  have  gone  up  directly  frcHn  the  floor.  Not 
only  these  facts,  but  the  testimony  of  the  witnesses  I  have  referred  to, 
dispute  the  fact  that  the  fire  originated  either  at  the  foot  of  the  lofting 
leg  or  upon  the  first  floor ;  so  that  neither  the  alleged  negligent  care 
of  the  machinery  of  the  lofting  leg  caused  the  fire,  nor  did  the  alleged 
inefficiency  of  the  watchman  prevent  its  early  discovery,  because,  how- 
ever vigilant  he  may  have  been,  he  could  not  discover  what  did  not 
there  exist. 

For  these  reasons,  the  judgment  should  be  reversed,  the  referee  dis- 
charged, and  a  new  trial  granted;  costs  to  abide  the  event.  All  con- 
cur, except  MERWIN,  J.,  dissenting. 


(IS  App.  Dlv.  B06.) 

SIAS  et  al.  V.  ROCHESTBE  R.  00. 

(Supreme  Court,  Appellate  Division,  Fourth  Department   June  12,  1897.) 

1.  DKrrsiONs  of  General  Tehm— Coxci/Usivenbss  «n  Appkllatk  DrvisioN. 

The  decision  of  the  former  general  terms  of  the  supreme  court,  thougli 
entitled  to  the  utmost  respect,  are  not  binding  upon  the  present  appellate 
divisions  of  the  supreme  court,  even  In  subsequent  proceedings  in  the  samo 
case, 

2.  Cakkiers— NEai.iaRNCB  of  Passbkobr. 

When  a  passenger  on  a  street  car,  who  has  had  opportunity,  in  one  or 
more  prerlous  trips  over  the  line,  to  ol)8erTe  the  fact  that  there  are  man; 
trees,  posts,  and  other  objects  close  beside  the  track,  leavea  a  place  of  per- 
fect safety  In  the  car,  and,  going  to  the  platform,  extends  his  head  beyond 
the  side  of  the  car  to  look  at  a  Are,  he  is  guilty  of  such  conti-ibutory  negli- 
gence as  to  bar  any  recovery  for  Injury  or  death  resulting  from  bis  bead 
striking  a  tree. 

FoUett  and  Ward,  JJ.,  dissenting. 
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Appeal  from  trial  term,  Jefferson  county. 

ActiMi  by  Henry  H.  Sias  and  Ida  B.  Bonn,  administrators  of 
Charles  H.  McKee,  deceased,  against  the  Rocliester  Ballroad  (Com- 
pany. From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiffs, 
and  from  an  carder  denying  a  motion  for  new  trial,  made  on  the 
minntes,  defendant  appeals.     Reversed. 

Argned  before  HAHDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Charles  J.  Bissell,  for  appellant. 
Daniel  G.  Griffin,  for  respondents. 

ADAMS,  J.  This  action  has  been  twice  tried.  Upon  the  first 
trial  a  nonsuit  was  directed  at  the  close  of  the  plaintiffs'  evidence,  and 
from  the  judgment  entered  thereon  an  appeal  was  tali:en  to  the  gen- 
eral torm  of  the  late  Fourth  department,  wh««  the  judgment  was 
reversed,  and  a  new  trial  ordered.  Upon  the  second  trial  the  case 
was  submitted  to  the  jury,  and  a  verdict  was  rendered  in  favor  of  the 
plaintiffs.  Judgment  was  thereupon  entered,  from  which,  as  well  as 
from  an  order  denying  the  defendant's  motion  for  a  new  trial  upon 
the  minntes,  this  app^  is  brought. 

Upon  the  former  appeal  on  elaborate  opinion  was  written  by  the 
learned  presiding  justice  of  this  court,  in  which  the  facts  of  the  case 
as  they  then  appeared  were  carefully  analyzed.  The  various  authori- 
ties relied  upon  by  counsel  were  most  exhaustively  and  critically  re- 
viewed, and  the  conclusion  was  reached  that  no  errw  was  committed 
by  the  trial  judge  in  granting  the  nonsuit.  Sias  v.  Railroad  Co.,  92 
Hun,  140,  36  N.  Y.  -Supp.  378.  It  was  decided,  however,  by  a  bare 
majority  of  the  court,  that  the  question  of  contributory  negligence,  to 
the  discussion  of  which  the  opinion  was  principally  confined,  should 
have  been  submitted  to  the  jury,  and  a  new  trial  was  therefore  ordered. 
It  seems  to  have  been  assumed  by  the  learned  counsel  for  the  re- 
spondent that  the  deference  which  must  be  accorded  to  a  decision  of 
the  general  term  necessarily  requires  an  affirmance  by  this  court  of  the 
judgment  and  order  appealed  tram,  whatever  view  we  may  entertain 
respecting  the  conclusion  reached  upon  the  former  hearing.  Such  a 
decision  is  unquestionably  entitled  to  the  utmost  respect,  and,  while 
not  doubting  our  right  so  to  do,  we  should  cffdinarily  be  quite  slow  to 
reverse  the  same,  even  though  we  might  entertain  serious  doubt  as  to 
its  correctness;  but  in  this  particular  instance  we  feel  at  liberty  to 
disregard  the  precedent  whicb  has  been  thus  established,  for  the  fol- 
lowing reasons:  (1)  The  former  decision  was  not  unanimous,  but 
simply  reflected  the  views  of  a  bare  majcwrity  of  a  divided  court.  (2) 
Under  our  present  system  of  judicature  it  is  designed  that  this  court 
shall  be  the  ultimate  tribunal  in  cases  of  this  character;  and  it  would 
be  doing  violence  to  the  plain  intent  of  that  system  to  render  a  pro 
forma  decision  merely  for  the  purpose  of  advancing  the  case  to  an- 
other forum.  (8)  The  facts,  as  they  appeared  upon  the  former  trial, 
have  been  somewhat  re-enforced  by  the  additional  evidence  furnished 
by  the  defendant  upon  the  second  trial.  And  (4)  we  are  fully  per- 
suaded that  the  views  expressed  in  the  dissenting  opinion  of  Hardin, 
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P.  J.,  ought  to  prevail.     See,  alfM>t  Jonas  ▼.  Bailroad  Oo.,  20  Miac.  Bep. 
17«,  45  N.  Y.  Supp.  1142. 

Thus  having  declared  ourselves,  it  is  perhaps  unnecessary  to  saj 
anything  further  respecting  the  case,  and  yet  we  cannot  refrain  &om 
referring  briefly  to  one  feature  thereof.  Assuming  that  there  was 
sufBcient  evidence  of  the  defendant's  negligence  in  permitting  the  tree 
with  which  tjie  deceased  came  in  contact  to  remain  standing  in  such 
close  proximity  to  the  track  upon  which  its  cars  were  run  to  raise  a 
question  of  fact  for  the  jury,  we  are  nevertheless  satisfied  that  it  has 
been  demonstrated  beyond  all  question  that  the  accident  would  not 
have  happened,  and  the  decedent  would  have  suffered  no  injury,  had 
he  not  been  utterly  regardless  of  his  own  safety;  for  the  undisputed 
evidence  in  the  case  shows  tiiat  he  had  been  twic4  over  this  very  por- 
tion of  the  defendant's  road  on  the  day  of  the  accident,  on  one  of 
which  occasions  he  rode  upon  the  platform  or  step  of  a  car,  who'e  be 
might  have  seen,  if  he  had  been  at  all  mindful  of  his  surroandings, 
that  there  were  innumerable  trees,  poles,  and  other  obstructions  stand- 
ing between  the  ianec  rail  and  the  street  curb.  And  yet,  with  this 
fact  thua  brought  to  his  notice,  he  leaves  his  seat  in  the  car, 
where  a  wire  screen  had  been  so  adjusted  as  to  render  it  absolutely 
impossible  for  a  person  to  come  into  contact  with  any  of  these  objects, 
and,  in  order  to  locate  or  witness  a  fire  in  that  vicinity,  to  which  some 
person  had  called  the  attention  of  the  passengers,-  steps  ont  onto  the 
platform,  extends  his  head  beyond  the  side  of  the  car,  and  is  at  onoe 
hit  by  the  tree,  and  thrown  to  the  ground.  We  have  studied  this 
case  with  some  care,  as  well  as  cariosity,  to  ascertain  xspaa  what 
theory  this  conduct  upon  the  part  of  the  deceased  can  be  reconciled 
with  the  requir^nent  of  the  law  that  a  person  must  establish  alBrma- 
tively  his  own  freedom  from  negligence  before  he  can  visit  the  conse- 
quences of  a  personal  injury  upon  another;  but  we  are  compelled  to 
admit  that  thus  far  our  efforts  have  produced  very  meag^  results  in 
the  direction  indicated.  Indeed,  if  we  correctly  apprehend  the  re- 
spondent's position,  it  is  not  denied  that  the  plaintifte'  intestate  was 
scHuewhat  indifferent  to  Ids  own  personal  saiFety;  but  it  is  said  that, 
notwithstanding  this  fact,  the  defendant  is  liable,  becaose  its  con- 
ductor, who  was  standing  upon  the  platform  of  the  car,  did  not  warn 
the  deceased  ot  the  danger  to  be  apprdiended.  We  cannot,  however, 
regard  this  position  as  tenable,  in  view  of  the  conceded  facts  of  the 
case;  for,  as  was  said  in  the  opinion  to  which  we  have  already  re- 
ferred: 

"There  Is  no  evidence  In  the  case  before  ns  to  indicate  that  after  the  Intestate 
had  pushed  his  head  beyond  the  line  of  the  car  any  employs  of  the  defendant 
had  an  opportunity  to  withdraw  his  person  from  the  attitude  he  had  assnmeit 
by  thrusting  a  portion  of  his  body  beyond  the  line  of  the  car."  82  Hun,  140. 
36  N.  Y.  Supp.  378,  snpra. 

As  described  by  several  persons  who  were  in  the  car,  the  accident 
was  doubtless  the  work  of  an  instant.  It  was  said  by  one  of  the 
plaintiffs'  witnesses  that  McKee,  the  decedent,  "had  just  about  time 
to  get  up  and  go  out  on  the  platform,  and  step  down  Iheee, — ^just 
about  time  to  walk  out  and  be  strack";  and  this  would  seem  to  indi- 
cate pretty  clearly  that  little  or  no  opportnnity  was  afforded  the  cob- 
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dactor  to  appreciate  the  situation,  much  less  to  take  measures  to 
relieve  the  decedent  from  the  dangerous  position  in  which  he  had 
placed  himself.  But,  without  dwelling  longer  upon  the  facts  or  the 
law  of  the  case,  it  only  remains  to  record  formally  what  we  have 
already  indicated, — that,  in  our  judgment,  this  case  really  presents 
no  issue  of  fact,  so  far  as  the  question  of  contributory  negligence  is 
concerned,  and  therefore  it  is  one  which  ought  to  be  withheld  from  the 
jury. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event  All  concur,  except  FOLLETT  and  WARD,  J  J.,  who 
dissent. 

FOTJiF.TT,  J.  (dissenting).  The  evidence  shows  that  the  defendant 
operated  an  electric  road,  over  which  its  cars  were  run  at  the  rate  of 
15  miles  an  hour,  so  near  to  a  standing  tree  that  a  notch  was  cut  in  it 
to  prevent  the  cornices  of  passing  cars  from  colliding  with  the  tree. 
The  body  of  the  tree  was  only  four  inches  distant  from  the  sides  of  the 
passing  cara  This,  as  it  seems  to  me,  was  gross  negligence.  It  i» 
going  a  great  way,  under  these  facts,  to  hold  as  a  matter  of  law  that 
the  decedent  was  guilty  of  contributory  negligence  in  leaving  his  seat, 
going  upon  the  platfonn  of  the  car,  and  putting  his  head  slightly 
beyond  the  exterior  of  the  car,  in  order  to  see  or  locate  a  fire.  The 
fact  that  the  decedent  had  ridden  over  the  line  during  the  day  does  not 
impress  me  as  a  circumstance  of  much  importance.  It  does  not  ap- 
pear that  on  his  previous  trips  he  rode  on  the  side  of  the  car  next  to- 
the  tree,  and,  if  he  had,  he  would  not  have  observed  it  unless,  at  the 
moment  of  passing,  his  attention  had  been  particularly  directed  to  the 
tree.  If  he  had  observed  it,  he  would  not  have  been  sufficiently 
familiar  with  its  location  to  know  where  it  was  <m  the  line.  Permit- 
ting a  tree  to  stand  within  four  inches  of  the  exterior  line  of  moving^ 
cars  is  so  unusual  that  it  can  hardly  be  said,  as  a  matter  of  law,  to 
be  negligent  for  a  passenger  not  to  have  anticipated  such  a  condition. 
I  am  not  prepared  to  say  that  the  question  of  contributory  negligence 
was  not  for  the  jury. 


,10  App.  Dlv.  376.) 

STEIKER  V.  PLATH. 

(Supreme  Court,  Appellate  DlTlsion,  First  Department.    July  2,  1897.) 

Imjubt  to  Tkkant— Neoi.iobncb  op  Liandlohd. 

In  an  action  to  recover  damages  for  injuries  caused  to  plaintiff  bj  the- 
fall  of  a  shutter  from  a  building  owned  by  defendant,  the  plaintiff  gave 
evidence  tending  to  show  a  faulty  construction  of  the  shutter,  sufficient  by 
itself  to  require  submigalon  of  the  case  to  the  Jury.  On  behalf  of  the  de- 
fendant it  was  shown,  however,  that  the  construction  of  the  shatter  hod 
been  approved  by  the  building  d^artment  of  New  York  City,  and  alao- 
shown  by  the  uncontradicted  evidence  of  four  witnesses  that  the  fall  of  the- 
shutter  was  caused  by  the  act  of  a  third  party,  over  whom  the  defendant 
had  no  control.     Held,  that  the  complaint  should  have  been  dismissed. 

Ai^)eal  from  trial  term. 

Action  by  Annie  Steiker  against  Ernst  Plath.  From  a  judgment 
for  niaintiff,  and  an  order  denying  a  motirai  for  a  new  trial,  defendant 
appeals.     Sevenied. 
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Argued  before  VAU  BRUNT,  P.  J.,  and  WILLIAMS,  PATTEB- 
SON,  O'BRIEN,  and  INGBAHAM,  JJ. 

H.  M.  Gescheidt,  for  appellant. 
C.  G.  F.  Wahle,  for  respondent. 

PATTERSON,  J.  The  plaintifF  in  this  cause  claims  to  have  been 
injured  by  the  falling  of  a  shatter  from  a  rear  window  of  the  second 
story  of  the  house  mentioned  in  the  complaint,  and  charges  that  the 
shutter  fell  in  consequence  of  the  insecure  manner  in  which  it  was 
attached  to  the  wall  of  the  house;  thus  imputing  negligence  to  the 
defendant,  who  was  the  owner  and  landlord,  in  the  construction  and 
maintenance  of  this  appurtenance  to  his  property.  The  plaintiff  was 
a  tenant  of  the  basement  floor  of  the  house,  in  which  premises  she 
carried  on  the  business  of  manufacturing  hats.  She  became  a  tenant 
in  July,  1894.  The  shutter  fell  on  the  22d  of  August,  1894.  It  was 
proven  that  the  shatters  on  the  rear  of  the  house,  including  the  one 
that  fell,  were  put  up  in  the  spring  of  1894, — in  April  or  May;  that 
they  were  metal  shutters,  and  were  put  on  by  the  landlord  in  conse- 
quence of  a  requirement  to  that  effect  made  by  the  building  depart- 
ment of  the  city  of  New  York.  It  was  also  shown  that  after  they  were 
np  they  were  examined  by  the  building  d^>artment  and  found  to  be 
proper.  There  is  an  irreconcilable  conflict  of  testimony  as  to  the  con- 
dition of  the  shutter  when  it  fell,  it  being  testified  to  by  the  witnesses 
for  the  plaintiff  that  not  only  did  the  metal  rfiutter  itself  fall,  but 
that  there  was  attached  to  it,  when  it  fell,  an  iron  hook  to  which  it  had 
been  secured  in  the  wall,  and  that  that  hook  was  dislodged  from  the 
wall  with  the  shutter.  The  inference  sought  to  be  drawn  from  that 
circumstance  is  that  the  original  construction  was  bad.  It  was  also 
sought  to  be  shown  that  other  shutters  had  fallen  from  rear  windows 
of  the  premises,  and  that  the  defendant  was  advised  and  knew  of  their 
insecure  condition,  and  had  assured  the  plaintiff  that  the  shutters 
were  secure  when  she  called  his  attention  to  their  condition  before 
the  alleged  accident  happened.  One  of  the  most  marked  conflicts  in 
the  testimony  is  upon  the  question  of  the  condition  of  the  shatters 
prior  to  the  22d  day  of  August,  1894.  The  conflict  was  so  sharp  that 
it  is  evident  that  upon  that,  as  well  as  upon  other  material  questions 
of  fact,  there  can  be  no  mere  mistakes  of  witnesses,  but  there  must  be 
on  one  side  or  the  other  deliberate  and  willful  perjury.  At  the  close 
of  the  plaintiff's  case  there  was  undoubtedly  sufficient  evidence  to  au- 
thorize the  submission  of  the  cause  to  the  jury,  bat  when  the  proof  was 
all  in  the  defendant  moved  to  dismiss  the  complaint  on  the  ground 
that  it  was  shown  by  uncontradicted  evidence  tliat  the  cause  of  the 
falling  of  the  shutter  was  something  which  could  not  be  attributed  to 
the  defendant  as  negligence  either  in  the  construction  or  maintenance 
of  the  shutter.  The  learned  judge  declined  to  dismiss  the  complaint 
on  that  ground,  and  we  think  that  in  this  regard  he  was  in  error.  It 
stood  uncontradicted  that  only  a  few  months  before  the  occurrence  of 
the  falling  of  the  shutter  it  had  been  put  up,  on  the  requirement  of 
the  building  department,  and  that  its  construction  was  approved  by 
that  department,  and  it  was  also  shown  by  the  uncontra^cted  testi- 
mony of  four  witnesses  that  the  cause  of  the  falling  of  the  shatter  waa 
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the  act  of  a  person  in  the  employ  of  the  tenant  of  the  second  floor,  in 
endeavoring  to  close  the  shutter  in  an  improper  way.  Three  of  the 
witnesses  who  testified  as  to  that  feature  <rf  the  case  were  entirely  dis- 
interested. Mr.  Begensburg,  a  real-estate  dealer,  was  in  the  yard  of 
the  premises  at  the  time  the  shutter  fell.  He  testifies  that  he  was 
looking  up  at  the  rear  of  the  building,  and  noticed  a  young  woman  on 
the  second  floor  trying  to  close  the  shutter  with  a  stick.  She  pried 
it  off  the  hinges,  and  it  fell  down.  The  witness  Corn,  who  was  also 
there  at  the  time,  said,  "I  looked  up  around  the  buildings,  and  1  noticed 
in  the  second  story  a  woman  or  a  young  girl  was  working  there  at  the 
big,  heavy,  iron  shutter,  and  the  shutter  fdl  dovra."  Miller,  a  wit- 
ness, says  that  the  girl  was  standing  at  the  second  stoiy,  working  with 
the  shutter,  which  she  could  not  reach,  and  she  took  a  big  stick,  and 
the  shutter  jumped  out  of  the  hook.  The  witness  Feisot  says  that  he 
saw  the  girl  working  at  the  shutter;  that  there  was  a  stick  placed 
between  the  shutters  in  order  to  keep  them  open;  that  she  took  hold 
of  the  iron  shutter  by  the  ring,  and  without  taking  out  the  stick,  and 
as  she  started  to  pull  the  shutter  it  was  lifted  from  the  hi  age  and  fell. 
These  four  witnesses  concur  in  ascribing  the  fall  of  the  shutter  to  the 
act  of  the  girl  who  was  working  at  it  at  the  second  st<wy.  Tho^e  are 
differences  of  detail  in  the  accounts  of  these  witnesses  as  to  the  exact 
thing  the  girl  was  doing, — differences  which  indicate  the  truthfulness 
of  their  story,  for  there  is  evidently  no  prepared  accord  of  views  and 
use  of  identical  words  as  to  the  minute  details  of  the  situation.  The 
testimony  of  these  witnesses  is  suflScient  to  show  conclusively  that  by 
the  interference  of  a  third  party,  over  whom  this  defendant  had  no  con- 
trol, that  shutter  was  interfered  with  in  such  a  way  as  to  cause  it  to 
fall:  that  being  the  proximate  cause  of  the  occurrence,  and  not  the 
negligence  of  the  defendant  in  constructing  or  maintaining  a  shutter, 
the  construction  of  which  but  a  few  months  before  had  been  approved 
by  the  building  department  of  the  city  of  New  York.  The  cause  of  the 
accident  was  thus  proven  beyond  contradiction,  and  the  court  below 
should  have  granted  the  motion  made  at  the  close  of  all  the  proofs  to 
dismiss  the  complaint. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.     All  concur. 


(10  .\pi).  Div.  338.) 

STOERZER  v.  NOLAN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  2,  1897.) 

ACCOTIKTINO  BY  ASSIONBB — PROCEDURE. 

While  the  supreme  court  has  Jurisdiction  to  entertain  an  action  for  an 
accounting  by  an  assignee  for  the  benefit  of  creditors,  as  well  as  a  pro- 
ceeding by  petition  and  citation  for  the  same  purpose,  it  has  the  right  to 
require  the  remedy  to  be  pursued  in  either  form.  In  its  discretion;  and,  ex- 
cept In  cases  where  special  clrcumstancee  require  It,  the  court  will  not 
entertain  an  action  for  the  purpose. 

Appeal  from  special  term. 

Action  by  Henry  A.  Stoerzer  against  Michael  W.  Nolan  and  others. 
From  an  order  denying  plaintiff's  motion  for  an  interlocutory  order 
and  judgment  in  an  action  for  an  accounting  by  a  creditor  of  the 
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estate  of  Dnrland's  Biding  Academy  Company,  plaintiff  appeals.    Af- 
firmed. 

Argued  before  VAN  BEIINT,  P.  J.,  and  WrXIAMS,  PATTEB- 
SON,  (ysSIEN,  and  INGBAHAM,  JJ. 

Percy  L.  Klock,  for  appellant 

PEE  CUEIAM.  The  action  waa  be«:an,  as  appean  from  the  com- 
plaint, by  a  creditor  of  the  company,  more  than  a  year  after  the  assign- 
ment. After  the  service  of  the  summons  and  complaint,  the  a^guor 
defaulted  in  answering;  but  upon  the  admission  by  the  assignee  ia 
his  answer  of  the  claim  of  the  iidaintiff  an  application  was  made  in  due- 
time  by  the  plaintiff,  on  consent,  for  an  interlocutory  order  and  judg- 
ment directing  an  accounting,  which  apnlication  was  denied,  and  fr(Hn 
the  order  entered  thereon  this  appeal  is  taken. 

The  supreme  court  has  ample  jurisdiction  to  entertain  an  action  for 
an  accounting  by  an  assignee  for  the  benefit  of  creditors,  and  it  is  alsO' 
well  settled  that  by  chapter  380  of  the  Laws  of  1885 there  wasconferred 
upon  the  supreme  court  and  its  justices  the  same  jurisdiction  formerly 
held  by  county  courts  and  county  judges  undei'  the  general  assignment 
act  (Laws  1877,  c.  466).  Mills  v.  Husson,  140  N.  Y.  99,  35  N.  E.  422. 
While,  therefore,  the  court  has  jurisdiction  to  proceed  either  in  an  ac- 
tion or  by  petition  and  citation  to  compel  an  assignee  to  account,  we- 
do  not  think  it  follows  that  a  creditor  can  compel  the  court  to  proceed 
in  the  action  rather  than  by  petition  and  citation.  In  other  words, 
the  creditor  has  no  right  to  elect  which  of  the  two  remedies  he  should 
pursue,  but  it  is  a  subject  over  which  the  court  has  contnH,  and  which 
it  can  regulate  by  rules,  and  by  requiring  which  of  the  two  remedies 
shall  be  followed.  The  right  of  the  court  th'us  to  require  the  remedy 
to  be  pursued  in  one  form  rather  than  in  another  is  in  many  respects 
analc^ous  to  the  same  right  exercised  by  the  court  in  refusing  to 
entertain  actions  for  an  accounting  against  executors,  and  ronitting 
parties  to  their  remedy  for  similar  relief  in  the  surrogate's  court. 
That  the  supreme  court  has  the  power  to  entertain  actions  for  an 
accounting  against  executors  is  undoubted;  but  its  refusal  to  exercise- 
such  jurisdiction,  unless  special  facts  and  circumstances  show  that 
complete  justice  cannot  be  done  in  a  surrogate's  court,  is  upheld  by 
many  casea  Blake  v.  Barnes  (Sup.)  18  N.  Y.  Supp.  471;  Hard  v. 
Ashley,  117  N.  Y.  606, 23  N.  E.  177;  Chipman  v.  Montgomery,  63  N.  Y> 
221.  Prior  to  1885  it  was  the  usual  practice  to  have  accountings  bj- 
assignees  brought  in  the  county  courts,  and  this  notwithstanding  the 
fact  that  the  supreme  court  had  jurisidiction  to  entertain  an  action 
for  such  an  accounting,  which  it  was  always  inclined  to  exercise  when, 
in  a  given  case,  no  proceedings  had  been  commenced  in  the  county 
courts.  Since  1885,  as  stated,  this  court  having  its  (xiginal  pow«  to 
entertain  such  an  action,  and  also  having  conferred  upon  it  the  same- 
power  as  county  courts,  it  was  entirely  competent  to  make  such  rules, 
and  regulations  with  respect  to  the  remedy  to  be  followed  as  would 
secure  complete  justice.  To  that  end  such  rules  have  been  adopted^ 
and  while  there  may  be,  upon  special  facts  and  circumstances  appear- 
ing,— which,  however,  are  not  here  present, — exceptional  instances 
where  it  will  entertain  an  action  for  an  accounting,  it  has  formulated. 
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a  procednre  which,  by  petition  and  citation,  follows  the  method  form- 
erly practiced  in  the  county  courts,  and  which  «perience  has  shown 
to  be  the  most  efficient  for  securing  notice  to  creditors,  and  f<»r  avoid- 
ing the  preferences  and  irregularities  that  may  be  suffered  by  the 
general  creditors  if  any  particular  one  is  permitted  to  have  the  control 
and  direction  of  an  accounting  in  which  all  should  have  equal  right* 
"While  the  appellant  is  right,  therefore,  in  his  contentioii  that  he  has 
two  remedies,  we  think  his  error  is  in  assuming  that  the  election  is 
with  him,  and  that  the  court  is  powerless  to  regulate  which  remedy 
he  shall  pursue;  and  that  upon  the  facts  here  af^aring  the  trial 
judge  was  right  in  refusing  to  make  the  order  and  judgment  apjdied 
for,  and  in  remitting  the  plaintiff  to  his  remedy  by  petition  and  cita- 
tion, which  is  the  procedure  required  by  the  rules. 

The  order,  therefore,  should  be  affirmed,  but,  as  there  appears  to  be 
no  respondent,  it  should  be  without  costa 


(19  App.  DlT.  366.) 

SPRINGER  V.  WESTCOTT. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  2,  1897.) 

Expressman— IxMA  of  Goods— LtABiLiTT. 

Plaintiff  delivered  her  trunk  to  a  railroad  company,  receiving  a  clieck 
therefor,  which  she  afterwards  delivered  to  an  express  company  to  enable 
it  to  get  the  trunk.  When  the  trunk  was  delivered  to  plaintiff,  its  contents 
were  missing.  In  an  action  against  the  express  company,  held,  that  when 
the  i^aintiff  had  proved,  prima  Cacle,  the  delivery  of  tk«  trunk  to  the  ex- 
press company  in  good  order,  it  was  not  error  to  refuse  to  charge  that. 
If  the  Jury  were  unable  to  determine  In  whose  possession  the  trunk  was 
when  its  contents  were  stolen,  the  defendant  was  entitled  to  a  verdict,  irre- 
spective of  any  other  question. 

WilliamB,  J.,  dissenting. 

Appeal  ftom  trial  term. 

Action  by  Hannah  Springer  against  Robert  E.  Westcott,  as  presi- 
dent of  the  "Westcott  Express  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

The  plaintiff  delivered  a  trunk  to  the  New  York  Central  Railroad  Company 
for  transportation  to  New  York,  and  received  a  cheek  therefor.  While  on  the 
train  for  New  York  she  gave  her  check  to  an  agent  of  the  Westcott  Express 
Company,  to  enable  It  to  get  the  trunk  and  deliver  It  at  her  hotel.  When  de- 
livered the  trunk  was  open  and  its  contents  gone.  This  action  was  brought 
against  the  defendant,  as  president  of  the  Westcott  Elxpress  Company,  to  re- 
<!over  the  value  of  the  contents  of  the  trunk. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Austen  G.  Pox,  for  appellant. 
B.  F.  Einstein,  for  respondent. 

PATTERSON,  J.  The  appeal  in  this  cause  brings  up  now  nothing 
of  substance  for  review  differing  from  what  has  already  been  settled 
by  the  decision  of  this  court.  It  was  held  on  the  last  preceding  ap- 
peal (2  App.  Div.  295,  37  N.  Y,  Supp.  909)  that,  while  the  plaintiff  was 
undoubtedly  bound  to  prove  the  delivery  of  the  trunk  to  the  defendant 
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ill  its  (Hriginal  condition,  she  did  so  prima  facie  when  she  showed  that, 
after  the  defendant  secured  her  check  for  the  purpose  of  obtaining 
possession  of  the  trunk  from  the  raih-oad  company,  the  defendant  did 
obtain  that  possession,  and  it  was  then  for  the  defendant  to  rebut  the 
presumption  that  the  railroad  cwnpany  delivered  the  trunk  to  it  in 
the  same  condition  as  it  was  when  it  was  checked.  The  evidence  in  the 
record  now  before  us  fails  to  show  that  the  defendant  has  successfully 
rebutted  the  presumption  referred  to.  There  was  no  error  committed  in 
charging  the  jury  on  that  subject,  nor  did  the  court  wr  in  refusing  to 
charge  that  if,  as  between  the  defendant  and  the  railroad  company, 
the  jury  were  unable  to  determine  in  whose  possession  the  trunk  was 
when  the  theft  took  place,  the  defendant  would  be  entitled  to  a  verdict, 
"irrespective  of  any  other  question."  That  request  simply  asked  the 
court  to  instruct  the  jury  to  ignore  that  which  was  the  determinate 
consideration  in  the  case,  namely,  that  it  had  been  suflQciently  shown, 
prima  facie,  that  the  defendant  did  obtain  possession  of  the  trunk  in 
the  condition  in  which  it  was  when  chedied,  and  that  hence  the  neces- 
sity existed  for  the  defendant  to  rebut  the  presumption  that  it  received 
the  trunk  in  that  condition.  No  other  exception  in  the  case  requires 
discussion. 

The  judgment  should  be  affirmed,  with  costs.  All  concur,  except 
WILLIAMS,  J.,  dissenting. 

(19  App.  Dlv.  40r.) 

GEDNBY  V.  GEDNEY  et  aL 

(Supreme  (3oiirt,  Appellate  Division,  First  Departmeat.    July  2,  1897.) 

1.  Tenants  in  Common— Liability  for  Rkpaiks. 

When  tenants  in  common  agree  between  themselves  to  malie  repairs  to 
the  common  property  for  the  benefit  of  a  lessee,  and  such  repairs  are  after- 
wards made  and  paid  for  by  one  of  the  tenants  in  common,  he  is  entitled 
to  charge  a  proportionate  share  of  the  expense  to  his  co-tenant,  alUiough, 
as  between  them  and  the  lessee,  they  were  not  bound  to  make  the  repairs. 

9.   JnOGMKNT— RkS  .ICDtCATA. 

A  person  having  two  independent  claims  against  the  estate  of  a  decedmt 
Is  not  bound  to  unite  them  in  one  action  or  proceeding,  and  the  fact  that 
Judgment  has  been  rendered  against  such  estate  upon  one  claim  is  not  a 
bar  to  a  subsequent  claim  by  tlie  same  person,  unless  it  Is  shown  by  the 
representative  of  the  estate  that  the  second  claim  is  directly  connected  with 
the  former  one,  and  naturally  a  part  of  it. 
8.  Tenants  in  Common— Rights  and  Liabilities. 

When  a  tenant  in  common  of  one-half  of  real  propoty  agrees  with  the 
representative  of  the  remaining  Interests  that  each  shall  collect  half  of  the 
rents  of  the  property,  but  one  collects  more  than  the  other,  the  latter  is 
entitled  to  recover  half  the  excess. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Sarah  A.  (jedney,  individually  and  as  trustee,  against 
Alfred  W.  (Jedney  and  others.  Judgment  for  plaintiff,  and  defend- 
ant Luiz  A.  Da  Chmha,  as  executor  of  Charles  (jl«dney,  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

E.  H.  Benn,  for  appellant. 

Charles  A.  Deshon,  for  respondents. 
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INGBAHAM,  J.  This  action  is  for  an  accoanting  between  the 
plaintiff,  as  executor  of  Charles  Gedney,  deceased,  and  William  H. 
Gedney,  who  w&ie  tenants  in  common  of  certain  property  in  the  city 
of  New  York.  William  H.  Gedney  died  subsequent  to  the  entry  of 
judgment.  His  executors  were  substituted  in  his  place  as  defend- 
ants. The  accounting  was  ordered  to  be  taken  before  a  referee, 
who  has  reported  in  favor  of  the  estate  of  William  BL  Gtedney  against 
Luiz  Da  Cunha,  as  executor  of  Charles  Gredney,  for  upward  of 
114,000.  The  appellant  objects  to  three  items  allowed  by  the  referee 
to  William  H.  Gedney.  We  will  dispose  of  these  objections  in  the 
order  in  which  they  are  discussed  by  the  referee. 

The  first  is  for  an  allowance  to  William  H.  Ctedney  for  the  sum 
expended  by  him  for  repairs  to  the  hotel  while  it  was  in  possession 
of  certain  tenants,  on  the  ground  that  under  the  lease  the  tenants 
were  bound  to  make  such  repairs,  and  that  one  of  the  owners  had 
no  right  to  make  them  and  charge  the  amount  paid  therefor 
against  the  rent  of  the  property.  We  think  the  referee  was  clearly 
right  in  this  allowance.  William  H.  Gedney,  who  was  examined  as 
a  witness  before  the  referee,  testified  that  before  these  repairs  were 
made  the  tenants  claimed  that  they  were  not  making  any  money,  and, 
as  there  was  then  to  be  some  painting  done  on  the  property,  "my 
brother  and  I  agreed  that  we  would  pay  one-half  of  the  amount  of 
certain  painting.  After  he  died  that  painting  was  done."  Thus, 
although  the  tenant  was,  as  between  the  landlord  and  himself,  to  do 
these  repairs,  if  for  any  reason  it  was  for  the  interest  of  the  landlord 
to  do  them,  and  the  owners  of  the  property,  as  between  themselves, 
agreed  that  they  should  be  done  by  the  landlord,  there  was  no  rea- 
son why  the  amoTint  actually  paid  should  not  be  a  credit  in  favor 
of  the  party  making  such  payment.  The  testimony  as  to  the  agree- 
ment l^tween  Charles  and  William,  the  two  owners  of  the  property 
at  the  time,  was  not  objected  to,  and  was  not  contradicted ;  and,  the 
referee  having  believed  it  and  given  effect  to  the  agreement,  we 
would  not  be  justified  in  reversing  his  decision.  The  other  repairs, 
except  the  painting,  seem  to  be  fairly  within  the  obligation  of  the 
landlord,  as  against  the  tenant,  and  we  think  the  referee  was  justi- 
fied in  allowing  them. 

The  next  question  is  as  to  the  claim  of  William  H.  Gedney,  which 
was  allowed,  for  one-half  of  certain  rents  collected  and  received 
by  Charles  Gedney  during  his  lifetime.  The  objection  to  this  allow- 
ance by  the  appellant  is  that  any  recovery  is  barred  by  the  former 
claim  made  by  William  against  the  estate  of  Charles,  the  correctness 
of  which  was  disputed,  and  which  was  referred  to  a  referee,  who 
allowed  to  William  a  sum  of  upward  of  f  11,000  against  the  estate, 
upon  which  judgment  was  entered  and  subsequently  paid.  The 
record  of  that  proceeding  is  not  before  us.  All  that  appears  is  that 
by  a  stipulation  between  the  parties  it  is  admitted  that  William  BL 
Gedney  presented  a  claim  against  the  estate  of  Charles  Gedney, 
which,  being  disputed,  was  duly  referred  to  a  referee,  who  reported 
that  the  defendant  William  H.  Credney  was  entitled  to  judgment 
against  the  executors  of  Charles  Gedney  for  upward  of  |9,000,  with 
interest.     Some  questions  were  asked  of  William,  when  called  as  a 
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witness,  as  to  this  claim,  and  he  called  it  a  claim  against  his  brother's 
«state  for  money  paid  prior  to  his  death.  There  is  nothing  stated 
in  the  stipulation  as  to  the  foundation  of  this  claim  of  William 
against  the  estate  of  Charles,  and  neither  from  the  stipulation  nor 
the  evidence  does  it  appear  that  the  question  involved  upon  the  trial 
of  that  claim  was  the  amount  of  rents  of  this  property  which  Charles 
had  collected  during  his  lifetime,  and  which  really  belonged  to  Wil- 
liam. It  is  conceded  that  Charles  during  his  lifetime  did  receive 
rents  to  the  amount  of  f  1,704.76,  for  which  his  estate  has  never  ac- 
■counted  to  William;  and,  if  the  estate  of  Charles  seeks  to  avoid 
the  payment  of  this  claim  upon  the  ground  that  its  enforcement  is 
barred  by  the  former  adjudication,  the  burden  is  upon  such  estate 
to  show  that  in  the  former  proceeding,  or  in  the  adjudication  therein, 
the  question  either  was  or  could  have  been  ax;tually  determined.  I 
suppose  a  person  having  two  independent  claims  against  an  estate 
is  no  more  bound  to  unite  both  of  them  in  one  action  or  proceeding 
than  he  is  bound  to  unite  two  independent  demands  against  an  in- 
■dividaal  in  one  action.  It  is  only  where  the  claim  is  of  such  a  nature 
that  it  is  directly  connected  with  the  demand  sued  on,  and  naturally 
a  IMtrt  of  it,  that  a  bar  exists.  The  burden  was  upon  the  defendant 
to  show  this  fact,  ftnd  we  think  there  is  nothing  in  the  record  to 
«how  that  the  claim  presented  against  the  estate  involved  the  amount 
of  rents  that  Charles  had  collected  during  his  lifetime,  and  for  which 
his  estate  should  account  to  William. 

The  third  question  presented  is  upon  the  allowance  by  the  referee 
,  of  one-half  of  the  excess  of  rents  collected  by  Da  Cunha  from  July 
*  1,  1890,  to  November  1,  1893,  over  and  above  the  amount  collected 
by  William  H.  Gedney.  It  seems  that  after  the  death  of  Charles 
Oedney  those  in  whom  his  interest  in  this  estate  had  vested  ap- 
pointed Da  Cunha,  who  was  the  acting  executor  of  Charles  Gedney^ 
their  agent  to  receive  the  rents,  issues,  and  profits  of  this  real  estate. 
He  was  thus  entitled,  as  attorney  in  fact  of  the  heirs  and  devisees 
of  Charles  Gedney,  or  as  executor  of  Charles  Gedney's  estate,  to  one- 
half  of  the  rents  received  from  the  property  in  question.  Subse- 
quent to  that  he  had  a  verbal  agreement  with  William  H.  Gedney  by 
which  each  was  to  collect  one-half  of  the  rents.  Under  that  agree- 
ment both  William  G^ney  and  Da  Cunha  seem  to  have  got  as  much 
as  they  could  of  the  rents,  and  the  result  was  that  Da  Cunha  suc- 
ceeded in  collecting  about  $4,130.93  more  than  William  H.  Gedney 
collected.  One-half  of  that  amount  the  referee  allowed  William 
Gedney  to  recover.  We  think  that  was  clearly  right.  The  agree- 
ment was  that  each  should  collect  one-half  of  the  rents,  but  there 
was  no  agreement  that,  if  one  collected  more  than  the  half  he  was 
entitled  to  collect,  he  could  have  it,  as  against  his  co-tenant.  There 
is  no  evidence  as  to  just  how  the  parties  managed  each  to  collect 
his  one-half,  or  just  how  they  proceeded  under  tliis  agreement;  but 
it  clearly  was  the  intention  that  each  party  should  collect  half  the 
rent,  and  not  that  one  party  should  collect  the  whole  rent  and  sub- 
sequently account  for  it.  It  was,  however,  equally  clear  that,  if 
one  party  did  actually  collect  more  than  one-half  of  the  rent  actually 
paid,  there  was  nothing  in  the  agreement  which  would  destroy  his 
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liability  to  account  to  the  other  tenant  in  common  for  the  proportion 
that  he  had  collected  over  the  one-half  which  it  waa  agreed  he 
abonld  collect. 

Ab  these  are  the  only  qnestions  before  na  for  review,  and  aa  we 
think  the  referee  was  rip^bt  in  the  disposition  that  he  made  of  them, 
the  judgment  is  affirmed,  with  costs.    All  concar. 


(IS  App.  DiT.  488.) 

WILCOX  et  aL  ▼.  WILLIAMS  et  al. 

(Sapreme  Conrt,  Appellate  Division,  Third  Department.    Jnly  6,  188T.) 

Pabtnehship — Evidence. 

Plaintiffs  sned  to  set  aside  an  assignment  of  patents  by  defendants,  claim- 
ing t2iat  defendants  had  fonned  a  paitnerehip  with  them,  and  that  the 
patents  were  part  of  the  assets  of  the  firm.  No  articles  were  drawn  up, 
but  It  was  claimed  that  the  partnership  was  agreed  upon  in  certain  informal 
conveTsatlons,  by  wliich  the  Interests  of  the  parties  in  the  profits  and  the 
assets  were  left  nnflxed.  It  appeared  that  the  title  to  most  of  the  prop- 
erty which  plaintiffs  were  to  put  in  was  In  other  parties.  On  the  other 
hand,  the  defendants  claimed  that  they  were  merely  to  give  a  right  to  manu- 
facture under  their  patents,  on  certain  terms,— an  arrangement  consistent 
with  sundry  acts  of  the  parties.  Held,  that  a  finding  of  the  existence  of  a 
partnership  was  against  the  weight  of  evidence. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  Wilcox  and  others  against  James  H.  Williams 
and  others.  Judgment  for  plaintiffs,  on  the  report  of  a  referee,  setting 
aside  aa  null  and  void  an  assignment  dated  December  9, 1893,  from  the 
defendants  Boffwd  and  Kitson  to  the  defendants  Williams  and  Bed- 
field  of  three  certain  letters  patent,  and  decreeing  that  Bnfford  and 
Kitson  execute  a  conveyance  of  such  lett»s  patent  to  the  firm  known 
as  the  Ithaca  Drop-Forge  Company,  c(»nposed  of  the  plaintiffs  and 
Bufford  and  Kitson.  From  the  judgment  James  H.  Williams  and 
others  appeal.    Reversed. 

Argued  before  PAKKEE,  P.  J.,  and  LANDON,  HEBRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

William  N.  Dykeman,  for  appellants  Williams  and  Redfield, 
Francis  Forbra  and  Charles  T.  Haviland,  for  appellants  Bufford  and 
Kitson. 
George  B.  Davis,  for  respondents. 

PAKKEB,  P.  J.  In  December,  1895,  a  new  trial  was  granted  in 
this  case  by  the  general  term  in  the  Fourth  department.  Bee  92  Hun, 
'230,  36  N.  Y.  Bnpp.  944.  It  was  then  suggested  by  the  conrt  that  the 
plaintiffs'  case  waa  defective  in  two  particulars :  First,  that  for  aught 
that  appeared  the  alleged  partnership  was  to  be  one  at  will,  disaolv- 
able  at  the  pleasure  of  any  of  the  parties,  and  that,  therefore,  equity 
would  not  compel  the  specific  performance  adced  for;  secondly,  that 
the  finding  by  the  referee  of  the  formation  of  a  partnership,  which  in- 
volved the  entire  ownership  by  the  partnership  of  the  patents  in  ques- 
tion, was  againat  the  weight  of  evidence.  The  first  defect  has  been 
remedied  by  the  evidence  and  findings  now  contained  in  the  record  be- 
46  N.T.S.-88 
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fore  us.  In  my  jndgment  the  case  is  not  materially  changed,  so  far 
as  the  second  defect  is  concerned.  The  action  proceeds  on  the  theory 
that  by  a  parol  agreement  a  co-partnership  was  formed,  ccNasisting  of 
six  partners, — the  four  plaintiffs  and  Bufford  and  Kitson;  that,  al- 
though the  latter  two  have  nerer  executed  the  written  assignment 
necessary  to  transfer  the  l^al  title  of  the  three  patents  in  question  to 
the  firm,  nevertheless  the  Ann,  under  such  agreement,  became  the  equi- 
table owner  thereof;  and  that  Bufford  and  Kitson  subsequently,  in 
fraud  of  the  firm,  transferred  the  same  to  the  defendants  Williams  and 
Redfleld,  who  purchased  knowing  of  the  equitable  interest  that  the 
firm  had  therein.  The  right  to  the  relief  asked  for,  therefore,  evidently 
turns  upon  the  correctness  of  their  claim  that  the  firm  had,  under  the 
contract  which  created  it,  acquired  the  right  to  an  assignment  of  the 
patents.  A  careful  reading  of  the  conversations  had  between  the 
parties  upon  that  subject,  as  narrated  by  the  plaintiffs  themselves, 
leads  me  to  the  conclusion  that  no  such  co-partnership  as  they  claim 
was  ever  entered  into.  The  true  test  of  a  partnerdiip  is,  of  coarse,  the 
•intention  of  the  parties.  What  was  ever  said  between  the  parties, 
according  to  the  plaintiffs'  statements,  indicating  an  intent  then  and 
there  to  form  a  co-partnership,  and  to  vest  in  the  firm  the  property  to 
be  furnished  by  themselves  and  by  Bufford  and  Kitson?  Can  the 
loose  and  indefinite  talk  had  at  the  Clipton  House  on  the  occasions 
testified  to  be  construed  into  a  contract  creating  a  co-partnership,  and 
fixing  the  articles  under  which  it  was  to  exist?  No  amount  of  capital 
fixed,  no  share  which  each  of  the  parties  were  to  have  in  the  capital  or 
assets  agreed  upon.  True,  it  is  testified  that  Bufford  and  Kitson  were 
to  have  one-fifth  interest  in  the  business,  and  that  the  other  four  were 
to  have  four-fifths.  But  what  share  each  was  to  have  was  left  unde- 
termined, and  moreover  a  share  in  the  business  is  by  no  means  fixing 
the  shares  which  each  is  to  have  in  capital  and  assets  of  the  company. 
Also,  it  appears  that  the  machinery  and  most  of  the  plant  which  it  is 
claimed  the  plaintiffs  were  to  put  into  the  firm  as  their  share  of  its 
capital  had  been  purchased  in  the  name  of  the  Hague  Expansion 
Horseshoe  Ck>mpany,  and  it  seems  clear  that  the  title  thereto  was  then 
in  that  coi-poration.  Yet  no  means  were  taken  or  suggestion  made 
tliat  either  it  or  the  title  to  the  patents  should  be  transferred  to  the 
co-partnership  then  formed.  Is  it  credible  that  a  contract  was  then 
made,  forming  a  co-partnership,  and  giving  to  each  of  the  parties  there- 
to a  co-partner's  interest  in,  and  right  to  control,  all  ot  the  pp<^perty 
which  each  was  to  put  into  the  firm?  Did  Buffo-d  and  Kitson  each 
take  a  partner's  interest  in  the  machinery  and  plant  then  owned  by 
the  Hague  Expansion  Horseshoe  Company?  I  do  not  see  how  it  can 
be  claimed  that  they  did.  And  yet,  if  the  contract  for  co-partnereiiip 
for  which  the  plaintiffs  cont^id  was  then  made  and  completed,  they 
should  have  taken  a  partner's  interest  in  that  property,  the  same  as 
the  plaintiffs  would  in  their  patents.  It  is  no  explanation  to  say  that 
the  plaintiffs  could  obtain  title  to  that  property  for  the  firm  whatever 
they  wanted  it.  So  could  Bufford  and  Kitson  assign  the  patents  .rhen- 
ever  wanted.  Tlie  point  is  that  no  one  then  seemed  to  be  of  the  opin- 
ion that  a  transfer  of  either  the  patents  or  the  machinery  was  l^en 
needed.    And  for  more  than  two  years  afterwards  no  measures  were 
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taken  to  put  the  title  to'either  in  the  firm.  It  seems  clear  to  me  that 
during  all  the  negotiations  testified  to  by  the  plaintiffs  the  idea  that  a 
co-partnership  was  being  formed  did  not  occur  to  any  of  the  parties. 
Something  was  evidently  to  be  done  or  settled  before  either  party  was 
called  upon  to  "furnish,"  as  they  term  it,  the  property  which  was  to 
constitute  the  capital  of  the  firm. 

On  the  other  hand,  the  defendants  claim  that  no  talk  whatever  was 
had  concerning  a  co-partnendiip;  that  all  of  the  negotiations  were 
had  between  Bufford  and  Kitson,  on  the  one  hand,  and  the  Hague  Ex- 
pansion Horseshoe  Company,  on  the  other;  that  it  was  agreed  that 
such  company  should  manufacture  the  Champion  chain  wrench  for  a 
long  enough  time  to  discover  whether  it  would  p-ove  profitable,  as- 
sisted by  Bufford  and  Kitson,  who  were  to  work  for  reduced  wages, 
and  that,  in  the  event  that  its  manufacture  and  sale  proved  a  success, 
the  corporation  should  take  the  patents,  and  issue  to  Bufford  and  Kit- 
son  therefor  one-fifth  of  its  capital  stock,  viz.  110,600;  that  all  the 
mannfocturing  which  was  subsequently  done  was  carried  on  under  that 
agreement;  and  that  subsequently,  when  it  was  ascertained  that  the 
parties  could  not  work  successfully  together,  Bufford  and  Kitson  with- 
drew from  the  arrangement,  and  sold  their  patents  to  Williams  and 
Itedfleld.  I  am  persuaded  that  this  claim  is  sustained  by  the  great 
woi^t  of  evidence  in  the  case.  It  is  in  harmony  with  the  way  in 
which  they  transacted  the  business  tor  upward  of  two  years.  It  ex- 
plains why  the  ownership  of  the  property  and  patents  was  not  tran»- 
ferred,  and  explains  why,  when  the  meeting  was  first  called  at  the 
(linton  Honse  to  arrange  a  plan  of  action,  Hague  was  notified  to  be 
present.  This  fact,  not  disputed  by  the  plaintiffs,  is  utterly  irrecon- 
cilable with  the  idea  that  such  meeting  was  had  to  agree  upon  any 
<!ontract  between  the  edx.  There  are  many  declarations  of  Bufford  and 
Kitson,  and  aome  circumstances  put  in  evidence,  which  it  is  urged  oon- 
cIuaiTely  disprove  this  claim  of  defendants,  and  substantiate  the  idea 
that  a  co-partnership  was  actually  formed.  To  me  they  do  not  seem 
to  possess  the  force  that  is  claimed  for  them.  Thus,  the  fact  that  writ- 
ten authority  was  given  to  Green,  Tweed  &  Co.,  signed  by  Bufford,  to 
sell  all  the  wrenches  they  should  make  for  a  year,  describing  therein 
the  wrenches  as  "now  being  owned  and  manufactured  by  the  Ithaca 
Drop-Forge  Company,"  is  claimed  as  a  conclusive  admission  by  Buf- 
ford that  such  company  had  acquired  the  ownership  of  the  patents. 
Bot,  considering  the  circumstances  under  which  this  admission  was 
made,  it  by  no  means  goes  to  that  extent.  Before  undertaking  to  sell 
the  wrench,  the  agent  of  Green,  Tweed  &  Co.  naturally  wanted  to  know 
whether  the  company  had  the  right  to  make  and  sell  them.  He  want- 
ed to  know  who  the  patentee  was,  and  whether  the  cmnpany  controlled 
the  patents.  In  answer  to  such  inquiries,  Bufford,  the  patentee,  signed 
the  statement,  which  is  simply  to  the  effect  that,  so  far  as  its  deal  with 
Oreen,  Tweed  &  Co.  was  concerned,  the  company  did  own  the  right  to 
make  and  sell  the  wrenches.  That  is  all  that  Bufford  meant  by  that 
declaration,  and  to  that  extent  it  waa  entirely  correct,  and  consistent 
with  the  arrangement  under  which  he  says  the  wrenches  were  being 
manufactured.  Again,  in  September,  1893,  just  before  Bufford  and 
Kitson  withdrew  from  the  arrangement,  they  wrote  a  letter  to  the 
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same  firm,  in  which  plaintiffs  claim  they  conctiuively  acknowledge  the 
existence  of  the  co-partnership.  On  the  contrary,  I  think  that,  while 
such  letter  indicates  that  an  arrangement  for  the  manafactore  of 
wrenches  under  their  patents  existed  betweoi  them  and  some  concern 
which  Slocum  had  the  right  to  control,  it  by  no  means  admits  a  co- 
partnership which  was  the  owner  of,  or  had  an  equitable  right  to,  their 
patents.  They  say  they  are  willing  to  purchase  the  interest  of  the 
other  party,  «*  to  sell  their  own,  but  in  referring  to  their  own  intnest 
they  are  particular  to  describe  it  as  their  patents,  thus  indicating  that 
they  still  considered  themselves  the  owners  of  the  patents,  and  not,  as 
co-partners,  the  owners  of  a  one-fifth  interest  in  the  whole  pcapertj. 
Instead  of  admitting,  it  rejects,  the  idea  of  a  commingling  of  their  in- 
terests as  co-partners.  The  evidence  is  too  voluminous  to  go  into  a 
detailed  analysis  of  it.  It  is  snfQcient  to  say  that  it  strongly  snstains 
the  defendants'  claim,  and  that  in  my  opinion  the  referee,  upon  this 
question  of  fact,  diould  have  found  in  their  favor.  In  this  respect  the 
case  is  not  changed  from  what  it  was  when  last  before  the  api>ellate 
conrt,  and  the  conclusion  then  reached  must  still  i^evail.  The  result 
is  that  the  judgment  must  be  reversed. 

Judgment  reversed,  the  order  of  reference  vacated,  and  a  new  tirial 
granted;  costs  to  abide  the  event    All  concur. 


(19  App.  DlT.  4«6.) 

PEOPLE  V.  JARVI8, 

(Supreme  Court.  Appellate  Division,  Third  Department    July  6,  189T.) 

1.  Pbddlkus— Who  are. 

Evidence  of  a  single  sale  of  goods  Is  InsufBcient  to  prore  tbe  seller  to  be 
a  peddler. 
2k  LicBNaE  Feb — What  Cokstituteb. 

A  license  fee,  properly  so-called,  Is  such  a  sum  as  will  compensate  for 
the  expen!<e  of  issuing  and  recordinR  ^he  licen.°e.  and,  where  tbe  license  is 
Issued  for  the  purpose  of  securing  police  control  over  the  matter  licensed, 
such  further  sum  as  will  probably  be  incurred  in  inspecting  and  regulating 
the  business. 
8.  License— CoMSTiTCTioNAi,  Law. 

It  seems  that  the  provision  of  the  charter  of  tbe  village  of  Norwich  (Lawi; 
1896,  c.  374,  tit  3,  i  3,  subd.  30)  iiuthorlzing  the  trustees  to  regulate  the 
sale  of  goods  by  sample,  by  persons  not  residents  of  the  village,  and  to 
license  such  persons  so  to  sell,  and  to  fix  tbe  amount  to  be  paid  for  li- 
censes, is  unconstitutional,  as  being  an  miwarranted  discrimination  against 
nonresident  citizens,  and  as  in  restraint  of  trade  and  tending  to  create 
monopolies. 
4.  Same. 

The  ordinance  of  the  village  of  Norwich  (Ordinance  7,  |  1)  prohibiting 
any  nonresident  of  the  Tillage  from  selling  goods  by  sample,  etc.,  until  he 
shall  have  received  a  license,  the  fee  for  which  is  $o  to  |io  per  day.  is 
uiai'irestly  intended  to  levy  a  tax  upon  the  business  referred  to,  Is  not 
authorized  by  the  charter  of  the  village  nor  by  its  general  powers,  and  Is 
void. 

Appeal  from  Chenango  county  court 

Edwin  C.  Jarris  was  convicted  of  a  misdemeanor,  for  violating  a  vil- 
lage ordinance.  From  a  judgment  of  the  county  court  afOrming  a 
judgment  of  a  police  justice,  he  appeals.    Reversed. 
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Argued  before  PABfcER,  P.  J.,  and  LAJJDON,  HERBICK,  MERr 
WIN,  and  PUTNAM,  JJ. 

P.  N.  Gilbert,  for  appellant 
Bjbcb;  &  Browne,  for  the  People. 

PAJSKEB,  P.  J.  The  defendant  ia  a  resident  of  the  city  of  Bing- 
hamton,  in  this  state,  and  is  proceeded  against  for  having,  in  violation 
of  an  oidinance  of  the  village  of  Norwich,  peddled  and  sold  goods  from 
house  to  house,  and  tak^i  orders  therefor,  in  that  village.  It  is  con- 
(leded  that  he  had  never  taken  out  the  required  license.  The  evidence 
does  not  sustain  the  charge  of  peddling.  The  statement  of  Mrs.  Lucy 
Peckham  is  evidently  based  upon  hearsay,  merely,  and,  as  to  every  fact 
testified  to  by  her,  should  be  rejected.  The  case,  therefore,  depends 
entirely  upon  the  evidence  of  the  other  witness,  Ida  O'Neil.  From 
that  it  appears  that  on  July  23,  1896,  defendant  sold  and  delivered  to 
her  three  pounds  of  tea  at  her  house  in  such  village,  and  also  took  an 
order  from  her  for  more  tea.  to  be  thereafter  delivered.  It  dogs  not 
appear  that  he  had  ever  sold  or  offered  to  sell  anything  at  any  other 
time  or  place  in  such  village.  He  was  not,  therefore,  a  peddler,  within 
the  decision  of  Village  of  Stamford  v.  Fisher,  140  N.  Y.  187,  35  N.  E. 
500.  Hence  the  only  charge  sustained  against  him  is  that  he  had  sold 
goods  upon  contract,  and  taken  an  order,  at  one  house  in  the  village, 
without  a  license  so  to  do.  And  such  is  the  situation  assumed  by  the 
respondent  attorney  on  the  ai-gument  of  this  case.  The  ordinance 
which  it  is  claimed  he  violated,  so  far  as  it  applies  to  this  case,  reads 
substantially  as  follows: 

"No  person  •  •  *  not  a  reeident  of  the  village  of  Norwich,  shall  sell 
goods,  wares  or  merchandise  by  sample,  or  upon  order,  or  by  contract  from 
house  to  bouse,  onlees  he  shall  have  received  a  license  so  to  sell,  take  onlers 
or  make  contracts.  Such  license  rates  shall  be  as  follows:  Auctioneers,  $15  lo 
$25  per  day;  peddlers,  agents,  canvassers  and  hawkers  on  the  sti-eets,  $5  to 
$10  per  day;  meat  peddlers,  $30  per  year.  Any  person  violating  this  section 
Shan  be  guilty  of  a  misdemeanor  as  provided  by  section  3  of  title  8  of  chapter 
874  of  the  Laws  of  1895." 

It  is  manifest  that  the  purpose  and  effect  of  this  ordinance  is  to  levy 
a  tax  upon  the  business  of  selling  goods  by  a  nonresident  within  the 
village  of  Norwich.  It  is  not  merely  a  license  required  by  way  of  reg- 
ulating such  business,  in  the  interest  of  good  order  and  the  general 
safety  of  society.  Although  denominated  a  "license  rate,"  the  charge 
is  made  by  the  day, — not  f  10  for  every  license  issued,  but  |10  for  every 
day  the  business  is  carried  on.  A  license  fee,  properly  so  called,  is 
such  a  sum  as  will  compensate  for  the  expense  of  issuing  and  recording 
the  license,  and,  when  the  license  is  issued  for  the  purpose  of  securing 
police  control  over  the  matter  licensed,  such  further  sum  as  will  prob- 
ably be  incurred  in  inspecting  and  regulating  such  business.  When 
such  a  license  may  lawfully  be  issued,  such  a  fee  may  lawfully  be  char- 
ged; but  in  the  case  before  us  (without  regard  to  the  amount  fixed) 
the  fact  that  the  charge  is  made,  not  for  the  license  issued,  but  by  the 
day,  strongly  indicates  that  the  intent  was  to  tax  the  business,  and 
not  to  obtain  compensation  merely  for  licensing  the  same.  But,  when 
we  consider  the  amount  fixed,  such  an  intent  becomes  clearly  appar- 
ent   Ten  dollars  per  day  is  far  beyond  any  sum  which  we  can  fancy 
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would  be  needed,  either  to  ccKupensate  for  issuing  the  license,  or  to 
meet  any  additional  expense  that  the  inspecting  and  regulating  of  such 
a  business  could  possibly  create.  The  article  sold  is  perfectly  harmless. 
The  sale  of  it  threatens  neither  the  public  health,  morals,  or  safety, 
nor  the  good  order  of  the  community.  No  provision  for  public  inspec- 
tion of  the  same  is  made  by  the  ordinance.  Evidently  none  will  be 
needed. .  No  provision  for  rejecting  any  applicant  is  made.  It  seems 
that  the  license  is  to  be  issued  to  any  one  who  will  pay  the  charges. 
Plainly,  the  scheme  is  to  raise  money  for  revenue  purposes,  so  far  as 
any  licenses  are  taken  out,  and  to  practically  prohibit  sales  being  made 
by  nonresidents,  to  the  advantage  of  those  residing  within  the  village 
and  selling  similar  articles.  Mayor,  etc.,  v.  Second  Ave.  R  Ck>.,  32  N. 
Y.  261.  It  is  a  fundamental  principle  that  the  village,  as  a  municipal 
corporation  merely,  has  no  inherent  authority  to  require  a  license  and 
impose  either  a  fee  or  a  tax  upon  any  legitimate  business.  This  is 
conceded,  and  the  right  to  enact  this  ordinance  is  claimed  from  the 
provisions  contained  in  subdivision  30,  §  3,  tit.  3,  c.  374,  Laws  1895, 
that  being  the  act  under  which  the  village  is  incorporated.  Unless, 
therefore,  the  ordinance  can  be  sustained  under  the  provisions  of  that 
act,  it  was  unlawfully  passed  and  is  utterly  void.  Such  provisions,  so 
far  as  they  affect  this  case,  are  substantiaUy  as  follows:  The  board 
of  trustees  "are  herebv  authorized  and  empowered  to  regulate  the  sale 
of  goods,  wares  and  merchandise  by  samples,  or  upon  order  or  by  con- 
tracts by  persons  not  residents  of  the  village  of  Norwich,  and  to  license 
such  persons  to  sell  such  goods,  wares  and  merchandise  or  take  orders 
or  make  contracts  for  the  same  and  fix  the  amount  to  be  paid  for  mich 
lic<'n.st'S."  It  is  claimed  that  this  remarkable  provision  is  not  a  legiti- 
mate or  constitutional  exercise  of  legislative  power;  that  it  is  not 
only  an  unwarranted  discrimination  against  nonresident  citizens,  but 
that  it  is  in  restraint  of  trade,  and  tends  to  create  monopolies.  If 
such  a  provision  were  applied  to  and  enforced  in  ev«y  incorporated 
village  in  this  state,  it  is  plain  that  it  would  so  restrain  the  freedom 
to  purchase  and  sell  where  one  chooses  that  monopolies  would  be  fos- 
tered in  each  village,  and  the  business  of  the  state  greatly  obstructed. 
And  it  is  also  difficult  to  see  how  such  a  restraint  placed  upon  such  a 
business  can  be  sustained  as  legislation  properly  within  the  police 
power  of  the  state;  but  without  deciding  or  discussing  that  question, 
and  assuming  that  the  act  in  this  respect  is  valid  and  oi)CTative,  the 
ordinance  in  question  must  be  held  invalid  because  it  attempts  to  go 
far  beyond  any  authority  which  the  chaijter  assumes  to  give  It  is  a 
fundamental  and  well-settled  principle  of  law  that: 

"When  a  municipal  corporation  Is  given  the  power  to  license  useful  trades 
and  occupations,  It  cannot  use  the  license  as  a  tax  to  raise  revenue,  nor  is  it 
authorized  to  entirely  prohibit  the  exercise  of  the  trade  pr  occupation  by  any 
excessive  license  fee." 

Such  is  the  rule  as  stated  in  13  Am.  &  Eng.  Enc.  I.iaw,  p.  532,  and 
it  is  fully  sustained,  not  only  by  the  cases  there  cited,  but  by  most 
writers  on  the  subject,  and  many  decisions.  1  Dill.  Mun.  Corp.  (4th 
Ed.)  §357,  p.  424,  says: 

"Concerninf;  useful  trades  and  employments,  a  distinction  Is  to  be  observed 
between  the  power  to  'license'  and  the  power  to  tax.'    In  such  cases  the  former 
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right,  nnleaa  inch  appears  to  have  been  the  legldatiTe  Intent,  does  not  give  the 
authority  to  prohibit,  or  to  uae  the  license  as  a  mode  of  taxation  with  a  view 
to  revenue,  but  a  reasonable  fee  for  the  license  and  the  labor  attending  its 
Issne  may  be  charged." 

Also,  in  Coolej,  Tax'n,  c.  19,  p.  408,  the  same  rule  is  laid  down. 
And  in  discussing  the  terms  which  the  statute  should  use  to  confer  the 
power  to  tax  he  says : 

"It  Is  perlmm  impossible  to  lay  down  any  rule  for  the  construction  of  such 
grants  that  shall  be  general,  and  at  the  same  time  safe;  but,  as  all  delegated 
powers  to  tax  are  to  be  closely  scanned  and  strictly  construed,  it  would  seem 
tliat  when  a  imwer  to  license  is  given  the  intendment  must  be  that  regulation 
is  the  object,  unless  there  is  something  in  tiie  language  of  the  grant,  or  in  the 
circnmstances  under  which  it  is  made,  indicating  with  sufficient  certainty  that 
the  raising  of  revenue  by  means  thereof  was  contemplated." 

See,  also,  upon  this  subject,  2  Dill.  Mun.  Corp.  §§  768,  763;  Dunham 
T.  Trustees,  5  Cow,  462;  City  of  Brooklyn  t.  Nodine,  26  Hun,  512. 

In  the  statute  before  us  the  language  used  is,  "to  regulate"  and  "to 
license."  As  we  have  seen,  these  words  of  themselyes  do  not  confer 
the  right  to  tax  or  prohibit,  and,  no  other  words  being  used,  the  in- 
tendment is  that  regulation,  merely,  was  the  object.  As  there  is  noth- 
ing in  the  language,  so  also  there  is  nothing  in  the  nature  of  the  sub- 
ject, or  in  the  circumstances,  that  indicates  an  intent  to  confer  upon 
the  trustees  the  power  to  tax  the  business  in  question.  The  provision 
is  found  in  a  section  of  the  act  giving  authority  to  regulate  hawking, 
peddling,  auctioneering,  gift  sales,  lotteries,  etc., — subjects  which  are 
generally  placed  under  the  r^fulation  of  the  police.  In  other  parts  of 
the  act  there  are  plain  and  specific  provisions  fw  levying  all  taxes 
within  the  village,  and  it  would  be  a  strained  and  unreasonable  con- 
struction of  the  statute  to  conclude  that  anything  more  than  a  power 
to  subject  to  police  regulations  was  by  this  section  intended  to  be  con- 
ferred. "Such  taxes  are  apt  to  be  inequitable,  and  the  principle  not 
free  from  danger  of  great  abuse.  Hence  ordinances  of  this  character 
ought  not  to  be  sustained  unless  the  authority  be  expressly  or  other- 
wise unequivocally  conferred."  1  Dill.  Mun.  Corp.  (4th  Ed.)  §  357,  note. 
Concede  that  this  statute  gives  authority  to  the  board  oif  trustees  to 
subject  to  police  regulation  the  business  of  selling  goods  by  sample  or 
upon  order,  within  the  village,  it  clearly  gives  them  no  authority  to  tax 
such  business,  or  to  substantially  prohibit  it.  The  scheme  which  the 
ordinance  in  question  attempts  to  carry  out  is  therefore  not  authorized 
by  law.  It  is  void,  and  the  defendant  should  not  have  been  held  as  a 
criminal  for  disregarding  it.  Tlie  judgment  of  conviction  is  erroneous, 
and  should  have  been  reversed. 

Judgments  of  county  court  and  of  police  justice  reversed.  All  con- 
cur. 

HEBRICK,  J.  I  concur  for  reversal.  I  do  not  think  the  legisla- 
ture had  power  to  authorize  the  village  authorities  to  impose  either  a 
tax  or  license  fee  upon  nonresidents  to  which  residents  wece  not  also 
subject.  The  fundamental  law  knows  no  distinction  between  resi- 
dents of  different  political  subdivisions  of  the  state,  and,  while  differ- 
ent laws  may  be  enacted  for  different  localities  in  the  state  as  their 
varying  needs  may  require,  yet  those  laws  must  not  discriminate  be- 
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tween  persons  lawftilly  within  their  jurisdiction;  for  every  resident  of 
the  state  is  entitled  to  the  equal  protection  of  equal  laws,  and  is  en- 
titled to  go  to  and  fro,  and  buy,  sell,  and  labor,  in  any  and  every  part 
of  the  state,  upon  the  same  terms  and  conditions — no  more,  no  less — 
that  are  imposed  upon  residents  of  that  particular  portion  of  the  state 
where  he  chooses  to  exercise  his  rights;  and  any  imposition  of  an  ad- 
ditional burden  upon  him,  as  a  condition  of  exercising  his  rights,  is 
deiwiving  him  of  the  equal  protection  of  equal  laws,  and  is  contrary 
to  the  law  of  the  land. 


(19  App.  DIr.  577.) 

Mcdonald  t.  fitchburg  b.  oo. 

(Supreme  Ck>nrt,  Appellate  Division,  Third  Department.    July  6,  1897.) 

brjuRT  TO  Emplotb — Rules  of  Habtbr. 

In  an  action  against  a  railroad  company  for  injnrlea  suffered  by  an  em- 
ploy6,  evidence  that  a  rule  requiring  the  observance  of  precautions  wUicb 
were  neglected  by  the  employe  was  posted  In  a  place  where  he  could  see  It, 
and  that  a  copy  of  such  rule  was  delivered  to  him,  Is  material  upon  the 
question  of  plaintiff's  contributory  negligence,  and  its  exclusion  Is  error. 

Appeal  from  trial  term. 

Action  by  Joseph  McDonald  against  the  Fitchburg  Railroad  G<m- 
pany.    Judgment  for  plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRIOK,  PUT- 
NAM, and  MERWIN,  JJ. 

T.  F.  Hamilton,  for  appellant. 

Lansing  &  Holmes  (James  Lansing,  of  counsel),  for  respondent 

PUTNAM,  J.  Plaintiff  brought  this  action  to  recover  damages 
sustained  by  him  in  attempting  to  oouple  two  cars  while  employed 
by  the  defendant  as  a  car  coupler  and  brakeman.  The  injury  occur- 
red on  February  19,  1893.  He  had  then  been  in  the  employ  of  the 
defendant  about  five  weeks.  The  two  cars  the  plaintiff  was  at- 
tempting to  couple  belonged,  one  to  the  Delaware  &  Hudson  Canal 
(Company,  and  the  other  to  -the  Delaware,  Lackawanna  &  Western 
Railroad  Company.  Plaintiff  alleged  that  the  injury  was  occasioned 
by  reason  of  one  of  the  couplers  or  drawheads  being  lower  than  the 
other,  and  by  reason  of  defendant's  neglect  to  furnish  suitable  and 
proper  links  and  appliances  for  coupling  or  oohnecting  said  cars. 
Although  it  did  not  appear  how  long  these  cars  had  been  in  the  pos- 
session of  the  defendant  prior  to  the  accident,  it  owed  a  duty  to  its 
employes,  before  using,  to  inspect  them,  and  was  responsible  for  the 
consequences  of  such  defects  as  could  be  discovered  by  ordinary  in- 
spection. Goodrich  v.  Railroad  Co.,  116  N.  Y.  398,  22  N.  E.  397; 
Gottlieb  v.  Railroad  Co.,  100  N.  Y.  462, 3  N.  E.  344.  The  plaintiff  on 
the  trial  produced  evidence  tending  to  show  the  defendant's  neglect 
to  furnish  suitable  and  proper  appliances  for  coupling  said  cars, 
and  that  in  consequence  thereof  his  hand  was  caught  between  the 
bumpers  of  said  cars,  and  he  received  serious  injuries,  to  recover 
damages  for  which  the  action  was  brought.  The  defendant  then 
^Ued  as  a  witness  Miuhael  P.  Snyder,  defendant's  superintendent, 
who  testified  that  a  book  shown  him  was  a  book  of  rules  and  regu- 
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lations  of  the  defendant  in  operation  dnring  the  year  1893;  that 
said  book  is  delivered  to  all  employes  of  the  railroad  at  or  upon  en- 
tering the  service  of  the  corporation,  and  was  in  the  year  1893.  The 
defendant  then  ofifered  to  read  certain  of  the  rules  and  regulations 
therein.  The  evidence  thus  offered,  on  the  objection  of  the  plaintiff, 
was  excluded  by  the  trial  court.  During  the  examination  of  said 
witness  the  following  questions  were  asked  by  the  defendant's  coun- 
sel, testimony  taken,  and  rulings  made : 

"Q.  In  1883  was  there  a  rale  or  regulation  upon  this  road,  printed,  i-eqniiins 
all  brakemen  to  use  coupling  sticks  when  coupling  freight  cars?  (Objected  to. 
Sustained.  Defendant  excepted.)  Q.  (presenting  Rame).  Do  I  now  show  you  a 
coupling  stick?  A.  Yes,  sir.  It  Is  tibout  two  feet  long,  about  an  Inch  and  a 
half  wide,  one-balf  Inch  thick,  made  of  hard  wood.  There  Is  a  screw  at  the 
end.  In  1898,  the  year  that  plaintiff  worked  there,  It  was  used  for  the  purpose 
of  coupling  freight  cars.  The  method  of  use  was  to  hold  the  link  up,  and. 
Instead  of  putting  a  man's  band  In  there,  they  use  this.  So,  when  this  coupling 
stick  was  used.  It  was  not  necessary  for  the  man  to  get  his  hands  between  tho 
deadwoods.  In  1883,  at  the  time  the  plaintiff  worked  there,  we  had  on  hand 
a  large  supply  of  those  sticks.  They  were  kept  In  the  yard  master's  office,  an<l 
In  my  oflSce,  and  In  the  supply  room.  I  delivered  them  to  the  employes  on  de- 
mand. Q.  Was  there  a  printed  rule  or  regulation,  tacked  up  and  posted  on  the 
bulletin  board  In  tbe  yard  where  this  plaintiff  worked  In  1883,  requiring  the 
use  of  those  coupling  sticks  by  all  employes?  (Objected  to  as  immaterial.  Sus- 
tained.   Defendant  excepted.)" 

The  evidence  thus  excluded  was  material  on  the  question  of  plain- 
tiff's contributory  negligence,  and,  I  think,  should  have  been  receive  d. 
The  witness  had  stated  that  a  large  supply  of  coupling  sticks  had 
been  provided  for  the  use  of  the  employls  of  the  road,  with  which 
cars  could  be  coupled  with  safety.  He  had  also  stated  before  that 
a  copy  of  the  rules  and  regulations  of  the  company  was  given  to 
each  employ^  of  the  corporation  on  entering  Its  service.  Had  he 
also  been  allowed  to  prove  that  a  copy  of  the  rule  requiring  the  use 
of  the  coupling  sticks  by  all  employes  was  posted  and  tacked  up  in 
the  yard  where  the  plaintiff  worked  in  1893,  the  jury  would  have 
been  authorized  to  ilnd  that  the  plaintiff  had  notice  of  the  regula- 
tion in  question.  In  O'Malley  v.  Railroad  Co.,  67  Hun,  130-133, 
22  N.  Y.  Supp.  48.  49,  Judge  Dykman  remarks: 

"It  did  not  fully  appear  that  the  plaintiff  had  seen  the  mle,  but  as  it  was  ac- 
cessible to  him,  and  it  was  his  duty  to  examine  it,  he  must  be  charged  with 
knowledge  of  its  existence." 

We  do  not  hold  in  this  case  that  the  plaintiff  should  be  chained 
with  knowledge  of  the  existence  of  the  rule  in  question,  but  merely 
that  the  testimony  excluded,  by  which  the  defendant  sought  to  show 
that  a  printed  regulation  was  tacked  up  or  posted  on  tiie  bulletin 
board  in  the  yard  where  plaintiff  worked,  was  competent,  in  con- 
nection with  the  other  testimony  in  the  case,  to  go  to  the  jury  on 
the  question  of  fact  as  to  whether  or  not  the  plaintiff  had  knowledge 
of  the  rule  in  question.  It  is  true  that  the  plaintiff,  as  a  witness, 
denied  anij  knowledge  of  the  rule.  But,  being  a  party  interested  in 
the  result*  his  credibility  as  a  witness  was  for  the  jury.  As  the 
evidence  thus  excluded  was  competent  on  the  question  of  plaintiffs 
contributory  negligence,  and  its  exclusion  may  have  affected  the 
result,  it  follows  that  the  judgment  should  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  event.    All  concur. 
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<19  App.  Dly.  546.) 

KINGMAN  r.  DUNSPAUOH  et  ax. 

(Sapreme  Court,  Appellate  Division,  Third  Department.    July  6,  1897.) 

EsTOPPSL  BY  Deed. 

Defendants,  D.  and  B.,  his  wife,  were  indebted  to  plaintlflT  on  a  Johit  aad 
several  note.  To  secure  the  debt,  defendant  D.  gave  his  bond  and  a  mort- 
.  gage  on  land  owned  by  hlin,  executed  by  himself  and  his  wife,  and  there- 
upon the  note  was  returned  to  them.  Previous  to  the  giving  of  this  mort^ 
gage,  but  after  D.  and  his  wife  had  agreed  to  give  it,  D.  gave  to  his  wife 
a  mortgage  on  the  same  property.  The  existence  of  this  mortgage  was  not 
disclosed  to  plaintiff  at  the  time  the  mortgage  to  him  was  made,  but  it  was 
recorded  on  the  next  business  day  after  the  giving  of  plaintiff's  mortgage, 
which  was  not  recorded  until  long  afterwards.  Held  that,  if  the  mortgage 
to  the  defendant  K  so  far  exhausted  the  value  of  the  property  that  plaln- 
tiCTs  mortgage  would  be  valueless  as  a  second  mortgage,  B.  would  be  es- 
topped to  assert  the  priority  of  her  mortgage  over  plaintiff's,  notwithstand- 
ing its  earlier  record,  and  accordingly  it  was  error  to  exclude  evidence  of 
the  value  of  the  land,  tending  to  show  that  It  did  not  exceed  the  amount  of 
Wa  mortgage. 

Appeal  from  trial  term. 

Action  by  James  Kingman  against  Theodore  Dnnspangh  and  Eve 
M.  Dnnspaugh  to  foreclose  a  mortgage.  From  so  much  of  the  judg- 
ment of  foreclosure  as  determines  that  a  mortgage  held  by  defend- 
ant Eve  M.  Dunspangh  is  a  prior  lien  to  the  mortgage  of  plaintiff, 
he  appeals.    Reversed. 

This  action  was  brought  In  June,  1896,  for  the  foreclosure  of  a  mortgage 
given  by  the  defendants  to  plaintiff,  bearing  date  May  2,  1890,  acknowledged  by 
the  defendant  Theodore  Dunspaugh  at  Its  date,  and  by  the  defendant  Eve  M. 
Dunspangh  on  the  3d  day  of  May,  1890,  and  recorded  on  the  30th  day  ot  Jane, 
1896.  The  premises  are  situated  in  the  town  of  Kinderhook.  The  parties  were 
rei^Ideuts  of  that  town,  and  the  defendants  are'husband  and  wife.  In  the  com- 
plaint it  Is  alleged  that  on  April  1,  1896,  the  plaintiff  loaned  to  the  defendants 
the  sum  of  $2,150,  taking  therefor  their  joint  and  several  promissory  note;  that 
this  loan  was  made  for  the  purpose  of  enabling  defendants  to  purchase  tho 
farm  covered  by  the  mortgage  in  suit,  and  was  so  used;  that  on  May  2,  1890. 
for  the  purpose  of  securing  the  amount  then  due  on  the  note,  being  the  sum 
of  $2,475,  the  defendant  Theodore  executed  and  delivered  to  the  plaintiff  his 
bond  conditioned  for  the  payment  of  the  amount  on  demand,  with  Interest; 
thnt  Eve  agreed  to  sign  this  bond,  and  plaintiff  accepted  it  supposing  it  was 
signed  by  her;  that  as  collateral  security  for  the  payment  of  the  Indebtedness 
the  mortgage  above  referred  to  was  given;  that  no  part  of  the  debt  has  been 
paid,  and  the  full  amount  Is  now  due  from  the  defendants;  that  the  defendants 
have,  or  claim  to  have,  some  interest  In  or  lien  upon  the  mortgaged  premises, 
which  Interest  or  lien,  if  any,  has  accrued  subsequently  to  the  lien  of  the  plahi- 
tlff's  mortgage.  Judgment  was  demanded  in  the'osual  form,  except  that  no 
deflcleney  judgment  was  asked  for.  The  defendants  in  their  answers  admit  the 
execution  and  delivery  of  the  note  and  of  the  bond  and  mortgage,  but  deny  that 
Eve  agreed  to  sign  the  bond,  or  that  anything  is  due  from  her.  They  also  deny 
that  the  Interest  of  Eve  in  the  premises  is  subsequent  to  that  of  plaintiff,  but, 
on  the  contrary,  allege  that  she  has  a  mortgage  which  is  a  lien  prior  to  the 
mortgage  of  plaintiff,  and  Is  first  entitled  to  be  paid  out  of  the  proceeds  of 
any  sale;  that  such  mortgage  was  given  by  Theodore  to  Eve  on  March  22, 
1890,  for  the  sum  of  $6,778,  and  was  recorded  on  May  5,  1890,  and  was  given 
for  moneys  loaned  by  Eve  to  Theodore,  her  husband,  in  March.  1886,  to  enable 
him  to  purchase  the  premises,  and  upon  his  promise  to  give  her  a  mortgage 
thereon.  In  each  answer  the  court  was  asked  to  adjudge  that  the  mortgage 
to  Eve  was  prior  to  that  of  plaintiff.  It  was  held  by  the  trial  court  that  the 
mortgage  to  Eve  was  a  prior  Hen  to  plaintiff's  mortgage,  and  that  plaintiff 
was  entitled  to  a  judgment  of  foreclosure  of  his  mortgage,  bat  subject  to  the 
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Jien  of  fbe  mortgage  to  Bve.  The  plaintiff  appeals  from  that  part  of  the  Judg- 
ment which  determines  that  the  lien  of  the  mortgage  to  Ere  la  prior  to  his  mort- 
gage. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEBBICK,  PUT- 
NAM, and  MEBWIN,  JJ. 

E.  R  Harder,  for  appellant 
O.  S.  Collier,  for  respondents. 

MERWIN,  J,  The  question  of  pri<Mlty  was  one  proper  to  be  de- 
termined in  the  action.  Brown  t.  Volkening,  64  N.  Y.  76.  It  was 
in  fact  considered  and  determined  by  the  trial  court,  and  its  action 
in  that  respect  is  before  ns  for  review.  The  fact  aloae  that  the 
mortgage  to  Eve  was  recorded  before  that  of  the  plaintiff  does  not 
control;  for  if,  upon  the  execution  of  the  mortgage  to  plaintiff.  Eve 
was  not  in  a  position  to  assert  as  against  the  plaintiff  the  priority 
of  her  mortgage,  its  record  afterwards  does  not  help  her.  The  mort- 
gage to  plaintiff  was  acknowledged  by  Eve  on  the  3d  May,  1890, 
which  was  Saturday,  and  her  mortgage  was  recorded  on  May  5th 
following.  We  must  therefore  consider  the  situation  as  it  was  on 
or  prior  to  May  3d,  and  then  see  whether  there  is  any  principle,  in 
law  or  equity,  which  will  prevent  the  defendant  Eve  from  asserting 
the  priority  which  its  prior  execution  and  delivery  would  ordinarily 
give  it.  The  allegation  in  the  complaint  on  the  subject  of  priority 
is  a  general  one.  A  specific  claim  is  set  up  in  the  answer,  and  a  de- 
termination as  to  priority  sought  for.  Upon  the  issues  as  so  pre- 
sented the  plaintiff  had  the  right  to  present  any  facts  tending  to 
show  that  equitably  the  defendant  Eve  had  not  the  prior  right.*  The 
plaintiff  had  no  opportunity  to  reply  to  the  allegations  of  the  answer. 
Upon  the  assertion  by  the  wife  of  a  superior  claim,  he  had  a  right 
to  meet  it  with  such  evidence  as  was  properly  applicable  to  the  sub- 
ject The  plaintiff  offered  to  prove  the  value  of  the  premises  at  the 
time  his  mortgage  was  given,  but  the  court  excluded  it  The  offer 
was  in  such  form  that  it  amounted  to  an  offer  to  prove  that  the 
valne  did  not  exceed  the  amount  of  the  defendant  Eve's  mortgage. 
This  evidence  should  have  been  received.  It  had  a  bearing  upon  the 
intent  of  the  parties,  and  would  be  a  material  circumstance  in  de- 
termining the  character  of  the  transaction.  If,  however,  with  this 
evidence  in,  the  plaintiff  would  not  be  able  to  sustain  his  position, 
he  cannot  claim  reversal  for  its  exclusion.  We  must  therefore  ex- 
amine the  case  upon  the  supposition  that  it  appears  that  the  value 
of  the  mortgaged  premises  does  not  exceed  the  amount  of  Eve's 
mortgage.  This  requires  us  to  assume  that  plaintiff's  mortgage  is 
worthless  if  Eve's  mortgage  is  ahead.  The  note  upon  wldch  Eve 
was  liable  was  surrendered — properly,  as  she  claims — when  the  bond 
and  mortgage  were  given.  Eve  was  not  liable  on  the  bond.  As  to 
the  responsibility,  then,  of  her  husband,  it  appears  that  two  «  three 
jrears'  interest  on  the  note  was  unpaid,  and  no  interest  had  been 
paid  on  the  debt  to  the  wife  for  which  the  mortgage  to  her  was  given. 
The  plaintiff  testifies  that  before  he  took  the  mortgage  he  tried  to 
collect  his  debt,  and  could  n'Ot.  It  is  quite  clear  that,  aside  from  the 
farm,  the  husband  had  practically  no  means  to  pay  his  debts.    Bo 
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that  as  a  result  of  the  transaction  the  defendant  Ere  was  released 
trotn  her  liability  on  the  note,  and  the  plaintiff  received  nothing 
of  value  in  its  place,  unless  his  mortgage  was  prior  to  the  defendant's. 
The  plaintiff  testifies  that  he  asked  Mr.  Dunspaugh  if  there  was  anjr 
necessity  of  his  getting  his  mortgage  recorded,  and  Dunspaugh  re- 
plied there  was  not;  there  was  nothing  against  the  place.  This  Mr. 
Dunspaugh  denies,  and  says  that  the  plaintiff  did  not  ask  him  any- 
thing about  the  condition  of  the  property.  He,  however,  admits  that 
he  did  not  tell  the  plaintiff  that  he  had  given  a  mortgage  to  his  wife. 
Clearly,  from  the  evidence,  we  must  assume  that  the  plaintiff  did 
not  know  of  the  wife's  mortgage,  but  expected  and  supposed  he  was 
getting  a  first  mortgage.  He  asked  for  a  mortgage  the  spring  or 
winter  previous,  and  Mr.  Dunspaugh  admits  that  he  then  agreed  to 
give  it.  The  plaintiff  testifies  that  Dunspaugh  and  his  wife  then 
both  agreed  to  give  it.  This  Mr.  Dunspaugh  does  not  deny,  and 
the  wife  does  not  fully  meet  it.  The  wife  was  not  present  when  the 
bond  and  mortgage  were  finally  delivered  to  plaintiff  and  the  note 
surrendered.  That  transaction  was  between  plaintiff  and  Mr.  Duns- 
paugh. The  mortgage  to  the  wife  was  given  after  the  agreement  to 
give  plaintiff  a  mortgage.  The  fact,  alone,  that  a  wife  joins  with 
her  husband  in  the  execution  of  a  mortgage  upon  the  husband's  real 
estate,  does  not  impair  her  right  to  priority  as  the  holder  of  a  prior 
mortgage.  Power  v.  Lester,  23  N.  Y.  527;  Qlllig  v.  Maass,  28  N.  Y. 
191.  In  both  cases  cited,  however,  the  idea  is  recognized  that  there 
may  be  circumstances  which  would  operate  in  equity  to  postpone 
her  lien.    In  the  Power  Case,  at  page  530,  it  is  said: 

"The  spcond  question  Is,  did  the  mortgage  to  Lester  operate  to  discbarge  or 
release  the  premises  from  the  plaintiff's  mortgage,  or  postpone  it  to  the  one 
to  Lester?  The  execution  and  dellveiy  of  the  mortgage  to  Lester  did  not  pay 
the  mortgage  to  the  plaintiff;  no  consideration  passed  to  her  for  the  act;  the 
defendant  parted  with  no  new  consideration  on  Its  receipt,  but  took  It  as  se- 
curity for  an  antecedent  debt  due  from  the  husband;  and  hence  no  equity 
arises  In  behalf  of  the  defendant,  against  the  wife,  demanding  that  It  operate 
as  a  discharge  or  release  of  the  plaintiff's  prior  lien.  Therefore,  If  the  mort- 
gage to  Lester  worked  the  release  or  discharge  of  the  former  mortgage,  it  must 
be  upon  some  strict  technical  rule.    It  has  no  equitable  basis  to  support  It." 

The  inference  is  that  if,  as  in  the  present  case,  the  wife  had  prac- 
tically received  the  entire  consideration  of  the  new  mortgage,  equity 
would  postpone  her  mortgage.  The  conduct  of  a  party  having  a 
mortgage  at  a  time  a  second  one  is  given  may  be  such  as  to  preclude 
him  from  asserting  its  priority.  It  has  been  held  that  where  a  per 
son,  having  an  incumbrance  or  security  upon  an  estate,  suffers  the 
owner  to  procure  additional  money  upon  the  estate  by  way  of  lien 
or  mortgage,  concealing  his  prior  incumbrance,  he  will  be  post- 
poned to  the  second  incumbrance.  So,  if  o  prior  mortgagee,  whose 
mortgage  is  not  recorded,  should  be  a  witness  to  a  subsequent  mort 
gage  or  conveyance  of  the  same  property,  knowing  the  contents  of 
the  instrument,  and  should  not  disclose  his  prior  incumbrance,  he 
would  be  postponed.  1  Story,  Eq.  §  390,  and  cases  cited;  1  Jones, 
Mortg.  (5th  Ed.)  §  602  et  seq.  "The  equitable  rule  is  that  he  who 
does  not  speak  when  conscience  and  a  just  regard  to  the  rights  and 
interests  of  others  require  him  to  speak  shall  not  be  permitted  after- 
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wards  to  assert  his  claim  to  their  injury."  L'Amoureux  v.  Vanden- 
bergh,  7  Paige,  321.  In  the  case  cited  the  rule  was  applied  to  the 
case  of  an  attorney  who  acted  for  a  mortgagor  in  drawing  a  deed 
for  the  conveyance  of  land  from  the  mortgag(Hr  to  a  pnrchaeer,  and 
did  not  disclose  a  mortgage  he  himself  held  upon  the  property, 
though  he  knew  the  purchaser  was  buying  for  full  value,  in  ig- 
norance of  the  mortgage.  The  general  principles  as  to  equitable  es- 
toppel are  well  settled.  Their  application  depends  upon  the  facts 
of  each  particular  case.  The  defendants,  if  honest,  intended  to  give 
plaintiff  a  good  mortgage.  If  they  did  not  so  intend,  a  fraud  was 
attempted  for  the  ben^t  of  the  wife,  wbidi  the  court  should  not 
allow  to  be  consummated.  The  fact  that  the  plaintiff  may  have  sup- 
posed that  the  wife  had  signed  tbe  bond  does  not  relieve  the  defend- 
ants from  the  effect  of  their  conduct.  They  deny  that  the  plaintilf 
did  so  suppose,  and  we  must  assume  that  tliere  was  no  agreemeut 
that  the  wife  should  sign.  If  not,  the  purpose  of  the  defendants  in 
concealing  their  mortgage  would  be  more  apparent.  If  the  hus- 
band, in  the  transaction  with  the  plaintiff,  committed  a  fraud  npon 
the  plaintiff,  the  wife,  in  receiving  the  fruits  of  the  transaction,  be- 
came responsible  for  his  conduct  in  the  matter.  Erumm  v.  Beach, 
25  Hun,  293,  affirmed  96  N.  Y.  398.  In  Dort  v.  Nlcken,  64  Hun, 
74,  7  N.  Y.  Supp.  235,  the  defendant  owned  certain  premises,  upon 
which  was  a  mortgage  given  to  secnre  a  debt  of  her  hasband.  The 
plaintiff  advanced  the  money  to  pay  off  this  mortgage,  under  an 
agreement  with  the  defendant's  husband,  made  without  the  knowl- 
edge or  consent  of  the  defendant,  that  the  plaintiff  should  be  se- 
cured for  its  payment  by  another  mortgage  executed  by  the  defend- 
ant upon  the  same  property.  It  was  not  shown  that  the  defendaut 
did  anything  to  induce  the  plaintiff  to  advance  the  money,  or  did 
any  act  which  would  connect  her  with  the  perpetration  of  any  de- 
ceit or  fraud  upon  the  plaintiff.  She  did,  however,  accept  the  dis- 
uhai^e,  and  paid  for  its  record.  It  was  held  at  special  term  that  the 
defendant,  having  obtained  "the  fruits,  result,  or  benefit  of  the  trans- 
action," was  bound  to  carry  out  the  agreement  of  the  husband.  The 
general  term  reversed  the  judgment  and  ordered  a  new  trial,  it  being 
said  that  the  wife  was  merely  the  surety  for  the  payment  of  the  hus- 
band's debt,  and  there  did  "not  seem  to  be  any  connection  between 
the  procuring  of  the  discharge  of  the  mortgage  and  the  fraud  in 
getting  the  money  therefor  from  the  plaintiff  which  would  bind  the 
defendant  t^  way  of  ratification,  by  simply  being  the  involuntary 
recipient  of  the  discharge  of  a  mortgage  procured  by  her  husband." 
The  court  of  appeals,  however,  reversed  the  order  of  the  general, 
term,  and  affirmed  the  judgment  of  the  special  term,  upon  the  opinion 
there  delivered.     130  N.  Y.  637,  29  N.  E.  228. 

A  case  is,  I  think,  presented  for  the  application  of  the  doctrine  of 
equitable  estoppel.  The  defendants  knew  that  the  plaintiff  expected, 
and  had  a  right  to  have,  a  good  mortgage,  and  woald  not  have  taken 
his  as  a  second  mortgage.  The  existence  of  the  mortgage  to  the 
wife  was  not  disclosed,  and  though  executed  and  acknowledged  on 
Mardi  22,  1890,  it  was  kept  unrecorded  until  the  next  business  day 
after  the  acknowledgment  of  the  mortgage  to  plaintiff  and  the  sur- 
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render  of  the  wife's  note.  The  wife,  having  accepted  the  fruits  of 
the  transaction,  is  bound  by  the  conduct  of  the  husband,  within  the 
principle  of  Dort  t.  Nicken,  supra,  and  should  not  be  allowed  now 
to  say  that  her  mortgage  is  superior  to  the  plaintiff's.  It  follows 
that  the  judgment  should  be  reversed.  All  concur. 
Judgment  reversed  and  new  trial  ordered;  costs  to  abide  the  event. 


PHAIR  V.  LEVI. 

(Snpreme  Court,  Appellate  Dirlsion,  Third  Department.    July  6.  1887.) 

Work  and  fyABOR— Si'fkiciencv  of  Eviukncb. 

Tbe  evidence  as  to  payment  to  plaintiff,  and  as  to  ttte  amount  of  work 
performed  by  plaintiff,  under  a  contract  for  excavating  and  clearing  ground, 
considered,  and  held  to  Justify  tbe  findings  of  tbe  referee. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  T.  Phair  against  Louis  Levi.  From  a  judgment  en- 
tered on  the  report  of  a  referee  in  favor  of  plaintiff,  defendant  ap- 
peals.   Modified. 

Argued  before  PABKEB,  P.  J.,  and  LANDON,  HEBBICK,  PUT- 
NAM, and  MEBWIN,  JJ. 

Spencer  &  Banker,  for  appellant 

C3ark  L.  Jordan  and  N.  H.  Anlbal,  for  respondent. 

MEBWIN,  J.  On  the  8th  May,  1894,  the  defendant  and  one  Frank 
Phair  entered  into  a  written  agreement  by  which  Phair  agreed  to  con- 
struct upon  premises  of  defendant  a  race  track  and  ball  ground,  ac- 
cording to  certain  specifications.  The  work  was  entered  upon,  and, 
as  the  referee  finds,  was  substantially  completed  on  or  about  August 
1, 1894,  and  thereafter  accepted  by  the  defendant  The  plaintiff  is  the 
assignee  of  Frank  Phair.  The  questions  upon  this  appeal  relate  to 
two  items  of  comp^isation,  as  allowed  by  the  referee: 

1.  In  the  specifications,  one  of  the  items  of  work  to  be  done  was 
clearing  off  brush,  bushes,  and  rubbish  from  2it  acres.  In  the  contract 
it  was  provided  that  f25  per  acre  should  be  paid  for  cutting  down 
stumps  and  rubbish.  The  ref^ee  finds  that  the  brush,  stumps,  and 
rubbish  were  cleared  off  from  2^  acres,  and  he  allowed  therefor  at  the 
contract  price,  f  62.50.  The  defendant  claims  that  there  is  no  evi- 
dence to  sostaJn  this  allowance.  Ttiere  seems  to  have  been  no  dis- 
pute at  the  trial  about  this  part  of  the  work.  The  acceptance  of  the 
grounds  would  indicate  that  the  prelin^ary  work  of  clearing  off  had 
been  done  to  the  satisfaction  of  defendant.  The  number  of  acres  was 
fixed  by  the  specifications.  In  the  exception  as  taken  by  defendant  to 
the  allowance  of  this  item,  it  is  stated  that  the  referee  ought  to  have 
found  that  the  defendant  had  paid  for  it  There  was,  however,  no 
evidence  of  such  payment.  In  the  complaint  it  was  admitted  that 
there  had  been  paid  on  the  contract  the  sum  of  {2,667.36.  This  was 
allowed  to  the  defendant,  and  there  was  no  proof  of  any  further  pay- 
ment.   It  is  not  apparent  that  the  referee  erred  in  regard  to  this  item. 

2.  The  defendant  claims  that  the  referee  erred  in  computing  the 
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number  of  cubic  yards  of  earth  excavated  by  the  contractw.  The 
compensation  under  the  contract  was  18  cents  per  cubic  yard.  The 
referee  allowed  for  18,662.1  yards;  being,  as  the  defendant  claims, 
1,404  yards  too  much.  The  argument  is  that  the  item  of  1,494  yards 
for  surplus  dirt  taken  from  a  portion  of  the  race  track  to  the  ball 
ground  was  properly  allowable,  but  that  in  the  computation  as  taken 
by  the  referee  it  was  allowed  twice.  In  the  estimate  of  quantity,  the 
amount  in  a  waste  bank,  so  called,  was  an  element.  That  the  referee 
found  to  be  365  yards.  Taking  this  from  his  finding  of  the  total,  there 
remained  18,297.1  yards  for  ^e  race  track  and  ball  ground.  There 
were  two  witnesses-  who  made  estimates.  One  was  Mr.  Brown,  the 
engineer  in  charge,  and  the  other  Mr.  Yost.  The  estimate  of  the  lat- 
ter, excluding  the  waste  bank,  was  17,932  yards.  There  is  evidence 
that  is  undisputed  that  the  estimate  of  Mr.  Yost  was  not  upon  an  en- 
tirely accurate  basis,  and  that  by  reason  thereof  his  estimate  of  the 
amount  was  increased.  So  that  the  evidence  of  Mr.  Yost  would  not 
authorize  the  finding  of  the  referee  as  to  the  amount  in  the  race  track 
and  ball  ground.  Mr.  Brown,  the  other  witness  as  to  quantity,  and 
who,  as  the  supervising  engineer,  had  full  means  of  making  an  accu- 
rate estimate,  and  whose  evidence  the  referee,  according  to  his  opin- 
i<»i,  intended  to  follow,  testifies  that  the  amount  in  the  race  track  was 
10,846.8  cubic  yards,  and  in  the  ball  ground  5,956.3,  making  a  total  of 
16,803.1,  which  is  1,494  yards  less  than  the  amount  found  by  the 
referee.  It  appears  that  when  the  ball  ground  was  nearly  completed 
there  was  found  to  be  a  surplus  of  dirt  on  the  race  track,  and  in  regard 
to  this  a  supplemental  contract  was  made  on  the  27th  June,  1894,  un- 
der which  the  contractor  was  to  be  allowed  for  moving  this  at  the 
same  rate  as  the  other.  Of  this  surplus  dirt,  1,494  yards  went  onto  the- 
ball  ground,  and  the  balance  to  the  waste  bank.  It  is  suggested  that 
the  estimate  of  Mr.  Brovra  of  6,966.3  yards  in  the  boll  ground  was  of 
the  amount  before  the  addition  of  the  1,494  yards  from  the  surplus 
dirt,  and  that,  therefore,  the  latter  item  should  be  added  in  order  to 
obtain  the  correct  amount  as  finally  in  the  ball  ground.  The  manner 
in  which  the  amount  of  5,956  is  arrived  at  appears  clearly  from  de- 
fendant's Exhibit  6,  in  relation  to  which  Brown  testified,  and  which. 
as  it  may  be  inferred,  he  made.  It  there  appears  that  the  item  of 
1,494  yards  for  surplus  dirt  is  a  part  of  the  amount  of  5,956.3,  and 
there  is  nothing  in  the  case  that  seems  to  contradict  it.  It  is  quite 
clear  that  Brown's  estimate  of  5,956.3  yards  includes  all  on  the  ball 
ground;  and,  if  so,  there  is  an  excess  of  1,494  yards  in  the  amount  al- 
lowed by  the  referee,  which  at  the  contract  price  amounts  to  1268.92. 
All  concur. 

Judgment  modified  by  deducting  from  the  judgment  the  sum  of 
|268b92,  witii  interest  from  October  17, 1894,  and  as  modified  affirmed,, 
without  costs  of  aiq)eal  to  either  party. 
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McMCRRAT  T.  OAOB. 

(Supreme  Court,  Appellate  DlTlsion,  Third  Department    July  6,  189T.) 

L  Evidence  or  Agency. 

An  action  on  a  note  signed  "G.  Machine  Works,  by  G.,  Manager,"  waa 
brought  against  one  M.,  who  was  alleged  to  be  the  principal  for  whom 
G.  acted,  and  who  was  shown  to  have  authorized  Q.  to  act  as  her 
agent  in  the  business,  by  a  certificate  filed  under  Iaws  189S,  c.  708,  some 
two  years  before  the  giving  of  the  note.  Held,  that  evidence  that  one  K. 
was  a  partner  of  G.  In  carrying  on  the  business  of  the  G.  Machine  Works 
for  about  one  year  after  the  making  of  the  certificate  did  not  tend  to  show 
that  O.  did  not  act  under  the  certificate  as  agent  of  M.  Putnam,  J.,  dissent- 
ing. 

i.  Appeal — Objections  not  Raised. 

While  a  court  of  review  may  take  notice  of  erroneous  rulings  although  no 
exceptions  have  been  taken,  yet  It  Is  a  power  which  will  not  ordinarily  be 
used,  and  will  only  be  resorted  to  when  It  is  apparent  that  grave  injustice 
has  been  done. 

Appeal  from  trial  term,  Saratoga  county. 

Action  by  Clarence  F.  McMurray  against  Mary  Jane  Qage.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

Ai^ued  before  PABKEB,  P.  J.,  and  LANDON,  HERBIGK,  MEB- 
WIN,  and  PUTNAM,  JJ. 

J.  W.  Atkinson  (James  B.  Egau,  of  counsel),  for  appellant 
Lansing  &  Holmes  (John  B.  Holmes,  of  counsel),  fcH:  respondent. 

HBBBIGK,  J.  For  some  years  prior  to  the  commencement  of  this 
action  there  had  been  carried  on  in  the  village  of  Waterford  a  ma- 
(Aine-manufacturing  establishment  known  as  the  Gage  Machine 
Works.  The  plaintiff  from  time  to  time  sold  goods  to  such  estab- 
lishment, and  on  the  12th  day  of  December,  1895,  in  settlement  of 
an  account  for  goods  sold  and  delivered,  received  a  note  reading  as 
follows: 
"$253.46.  Waterford,  N.  T.,  Dec.  12.  1895. 

"Two  months  after  date  we  promise  to  pay  to  the  order  of  C.  F.  McMurray 
two  hundred  and  flfty-thr«e  4*/ioo  dollars,  at  the  bank  of  D.  Pow^s  &  Sons. 
LaDslngburg,  N.  X.    Value  received.  Gage  Machine  Works. 

"John  E.  Gage,  Manager." 

It  is  apparent  that  it  was  not  intended  to  be  the  personal  note 
of  John  E.  Gage,  but  that  he  was  signing  it  for  some  one  else,  and 
the  plaintiff  is  entitled  to  recover  upon  said  note  from  whomsoever 
John  E.  Gage  represented  in  that  business.  The  plaintiff  introduced 
in  evidence  a  certificate,  presumably  filed  pursuant  to  section  36.3a 
of  chapter  708  of  the  Laws  of  1893,  subscribed  and  awom  to  by 
the  defendant,  Mary  Jane  Gage,  and  John  E.  Gage,  .which  sets  forth 
as  follows: 

"That  said  Mary  Jane  Gage  has  this  day  commenced  cariTlng  on  a  general 
mercantile  and  manufacturing  business,  as  hereinafter  specified,  within  this 
state,  and  that  said  John  E.  Gage  is  conducting  the  same  as  manager  thereof 
for  said  Maiy  Jane  Gage;  that  the  business  being  carried  on  is  that  of  manu- 
facturing, repairing,  and  dealing  In  machinery  and  supplies  on  King's  Canal, 
In  the  town  of  Waterford,  near  the  village  of  Waterford,  Saratoga  county. 
N,  Y." 
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This  instrument  was  sabscribed  and  sworn  to  on  the  26th  day  of 
September,  1893. 

From  the  evidence  in  the  case  it  appears  that  the  business  of  the 
Qtage  Machine  Works  was  that  of  manufacturing  and  dealing  in  ma- 
chinery; that  it  was  carried  on  in  King's  Canal,  in  the  town  of 
Waterford,  near  the  village  of  Waterfor^  Saratoga  county,  N.  Y.; 
that  the  person  who  had  charge  of  such  business  was  John  E.  Gage; 
that  John  £.  Gage,  the  defendant's  husband,  was  the  only  man 
of  that  name  in  that  place,  and  the  business  of  the  Gage  Machine 
Works  was  the  only  one  of  that  kind  (that  is,  the  manufacturing  and 
dealing  in  machinery)  that  was  carried  on  in  the  town  of  Waterford. 
So  that  it  would  appear  that  this  was  the  business  that  was  au- 
thorized to  be  carried  on  by  the  defendant  for  her,  and  by  her  hus- 
band as  her  manager,  as  provided  in  the  certificate,  and  that  the 
note  was  given  in  the  due  course  of  said  business.  It  needs  no  cita- 
tion of  authorities,  I  assume,  to  show  that  the  delegation  by  her  to 
her  husband  of  authority  to  carry  on  the  business  for  her  as  her 
manager  authorizes  him  to  do  whatever  is  customarily  done  in  the 
ordinary  course  of  conducting  the  business  she  authorized  him  to 
do  in  her  behalf,  and  that  no  specific  authority  is  necessary  to  be 
given  for  each  and  every  act  done  in  said  business. 

There  were  some  rulings  made  upon  the  tftal  which  it  is  claimed 
were  erroneous,  and  sufficient  to  warrant  a  reversal  of  the  judg- 
ment. Evidence  was  received  that  at  the  time  of  the  making  of  this 
certificate,  down  to  January,  1895,  one  Robert  Einnear  was  the  part- 
ner of  John  £.  Gage  in  carrying  on  the  business  of  the  Gage  Ma^ 
chine  Works.  This  evidence  was,  upon  motion  of  the  plaintiff, 
stricken  out;  it  appearing  that  the  account  for  which  the  note  was 
given  in  settlement  did  not  accrue  until  after  January',  1895.  I  see 
no  error  in  striking  out  this  evidence  that  calls  for  a  reversal  of  the 
judgment. 

It  is  claimed  that  the  evidence  shows  that  John  E.  Gage  did  not 
take  advantage  of  this  certificate  filed  by  himself  and  his  wife,  but 
that,  on  the  contrary,  he  was  then  in  business  as  a  co-partner  with 
Robert  Kinnear,  and  continued  so  to  be  for  a  long  time  thereafter. 
I  cannot  agree  with  this  contention.  With  this  certificate  unrevoked, 
I  think  it  is  rather  to  be  presumed  that,  if  he  was  engaged  with 
Robert  Kinnear  in  business,  it  was  simply  as  the  representative  of 
hie  wife,  as  her  manager.  WTiether  in  partnership  or  alone,  the 
business  carried  on  was  precisely  the  kind  of  business  that  he  and  his 
wife  both  swore  was  to  be  conducted  by  him  as  her  manager,  and 
it  was  being  conducted  at  the  identical  place  specified  in  this  cer- 
tificate; and  furthermore  it  is  an  undisputed  fact  that,  at  the  time 
the  note  was  given,  Kinnear  had  ceased  to  be  interested  in  the  busi- 
ness, and  Gage  was  carrying  it  on  alone  as  manager  for  some  one. 

The  defendant,  on  being  sworn,  was  asked  this  question :  "Q.  Will 
you  state  whether  or  not  your  husband  ever  actually  engaged  in 
business  under  the  authority  which  you  gave  him  in  1893?"  The 
question  was  objected  to,  and  the  objection  sustained.  The  ruling, 
I  think,  was  erroneous,  but  no  exception  was  taken  to  it.  \Miile, 
under  a  number  of  decisions,  it  has  l>een  held  that  a  court  of  review 

46  N.Y.S.-30 
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may  take  notice  of  erroneoas  rulings  although  no  exceptions  hare 
been  takeu,  yet  it  is  a  power  that  will  not  ordinarily  be  used,  and 
will  only  be  resorted  to  wh^n  it  is  apparent  that  grave  injustice  has 
been  done,  and  where  it  is  necessary  for  the  purpose  of  correcting 
an  injustice  that  cannot  otherwise  be  corrected.  In  this  case,  partic- 
ularly, after  considering  the  defendant's  testimony,  there  is  nothing 
that  appears  to  me  to  go  outside  the  general  course  of  the  court  for  the 
purpose  of  protecting  the  defendant.  I  do  not  see  that  any  such 
injustice  has  been  done  as  to  call  upon  us  to  reverse  this  jai^^ent 
for  a  mling  which  the  defendant's  counsel  did  not  except  to.  I  am 
satisfied  from  the  evidence  that  this  business  was  being  carried 
on  for  the  benefit  of  the  defendant  and  her  husband,  he  conducting 
it  as  manager  for  her,  and  that  the  note  was  given  in  settlement  of 
an  account  for  goods  furnished  in  the  carrying  on  of  such  business, 
and  that,  therefore,  the  judgment  should  be  affirmed,  with  costs. 
All  contur,  except  PUTNAM,  J.,  dissenting. 

PUTNAM,  J.  (dissenting).  I  think  the  trial  court  erred  in  striking 
out  the  testimony  showing  that  Kinnear  and  John  E.  Gage  carried 
on  the  Gage  Machine  Works  from  a  time  prior  to  execution  of  the 
certificate  by  defendant  until  January,  1895.  She  was  held  liable 
because  of  the  certificate.  The  evidence  stricken  out,  that  for  about 
two  years  after  she  executed  the  paper  the  business  was  carried  on 
by  other  parties,  was  competent  and  material  on  the  issue  raised 
as  to  whether  or  not  the  note  in  suit  was  her  note.  I  therefore 
dissent. 


(19  App.  DlT.  641.) 

LINTHICUM  v.  CASWKLL. 

(Supreme  Court,  AppeUate  Division,  Third  Department    July  6,  1897.) 

1.   DraPTB— EVIDBNCB  OF  PaTMENT. 

One  C.  drew  two  drafts  for  ^,000  and  $2,(X)0,  respectively.  In  favor  of 
plaintiff,  on  a  company  of  which  he  was  treasurer,  and  accepted  them  in 
the  name  of  the  drawee.  Sums  amounting  to  abont  $3,0(X)  were  afterwards 
paid  to  plaintiff  by  the  company,  but  were  claimed  by  plaintiff  to  hare 
been  paid  on  account  of  another  indebtedness.  Af^waids  C.  paid  $1,G(X> 
on  one  draft  and  $1,000  on  the  other,  such  payments  being  indorsed  on 
the  drafts,  and  no  other  payments  being  indorsed.  There  was  evidence  that 
C.  was  expressly  informed  that  the  earlier  payments  to  plaintiff  were  made 
on  the  other  account,  and  that  he  assented  thereto.  Held,  that  a  finding 
In  an  action  against  C.  on  the  drafts,  that  the  earlier  payments  were  not 
made  on  the  drafts,  was  justified. 

SL  Same — Demand— Waiveh  of  Dkfbctb. 

When  drafts  are  drawn  on  a  company  by  one  who  Is  Us  president  and 
treasurer,  and  has  charge  of  Its  finances,  and  are  acceptpd  by  him  in  its 
name,  and  Interest  on  the  drafts  Is  afterwai-ds  credited  to  the  payee  on  tbe 
books  of  the  company,  it  may  be  inferred  as  a  fact  that  such  drawer  bad 
knowledge  of  the  circumstances,  sufBclent  to  mal^e  his  subsequent  past 
payment  of  the  drafts  a  waiver  of  any  infirmity  In  the  demand  and  notice, 
and  to  notify  him  of  the  time  from  which  int^est  ran. 

Appeal  from  trial  term,  Ulster  county. 

Action  by  Elsie  B.  Linthicum  against  Caroline  G.  Caswell,  as  ex- 
ecutrix of  Horace  T.  Caswell,  deceased.    From  a  judgment  and  order 
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in  favor  of  plaintiff  for  |3,830.23,  witli  interest  from  October  5,  1896, 
together  with  the  disbursements  in  the  action,  defendant  appeals.  Af- 
firmed. 

Argaed  before  PARKER,  P.  J.,  and  LANDON,  HERRIGK,  PUT- 
NAM, and  MERWESr,  JJ. 

John  J.  Linson.  for  appellant. 
P.  Cantine,  for  respondent. 

MERWIN,  J.  Tliis  action  is  brought  to  recover  the  amount  unpaid 
upon  two  drafts  drawn  by  the  defendant's  testator  upon  and  accepted 
by  the  Bigelow  Blue  Stone  CJompany,  and  transferred  to  the  plaintiff. 
A  copy  of  one  of  the  drafts,  with  its  acceptance,  is  as  follows: 

"$3,000.  Maiden,  N.  Y.,  August  1,  1888. 

"On  demand,  pay  to  the  order  of  Elsie  B.  Llnthleum  three  thousand  dollars, 
value  received,  and  charge  the  same  to  account  of  H.  T.  Caswell.        » 
"To  the  Bigelow  Blue  Stone  Co.,  Maiden,  N.  Y,  H.  T.  CasweU. 

"Accepted,  payable  at  the  office  of  the  company,  at  Maiden,  N.  Y. 

"Bigelow  Blue  Stone  Co. 

H.  T.  Caswell,  Treas." 

The  other  draft  was  for  f  2,000,  of  the  same  date  and  similar  in  form, 
and  accepted  in  like  manner.  These  drafts,  after  their  execution  and 
acceptance,  were  delivered  by  the  company  to  the  plaintiff,  and  she 
thereupon  paid  to  the  company  therefor  the  full  face  thereof.  Cas- 
well, as  treasurer,  received  the  proceeds.  The  company  was  a  domes- 
tic corporation,  and  Caswell,  at  the  time  of  the  making  of  the  drafts, 
was  its  president  and  treasurer  and  one  of  its  trustees,  and  continued 
to  be  such  up  to  the  time  of  his  death,  in  1895.  In  the  complaint  it  is 
alleged  that  on  May  14,  1889,  there  was  paid  the  sum  of  |250  on  the 
interest  on  these  drafts,  and  on  the  22d  November,  1889,  the  further 
sum  of  fl50  on  such  interest;  that  on  the  26th  November,  1892,  Cas- 
well personally  paid  f  1,500  on  the  |3,000  draft  and  f  1,000  on  the  f  2,000 
draft.  It  is  found  by  the  trial  court  that  these  payments  were  made 
as  alleged,  the  items  for  interest  being  paid  by  the  company,  and  that 
no  other  or  further  payment  has  been  made  on  either  of  the  drafts. 
In  the  answer  there  is  a  plea  of  payment,  and  the  appellant  now  claims 
that  the  court  erred  in  not  finding  that  the  drafts  had  been  fully  paid. 

It  appears  that  after  November  22, 1889,  and  prior  to  November  26, 
1892,  the  plaintiff  received  from  the  company  divers  sums  of  money, 
amounting,  as  the  defendant  claims,  to  about  the  sum  of  |3.600. 
These  sums  appear  charged  to  the  plaintiff  on  the  books  of  the  com- 
pany. The  contention  of  the  appellant  is  that  these  sums  should  be 
treated  as  payments  on  the  drafts,  and,  if  so,  the  amounts  paid  by  Mr. 
Caswell  on  the  26th  November,  1892,  would  more  than  pay  the  balance 
then  unpaid.  The  claim  of  the  plaintiff  is  that  during  this  period  she 
was  the  owner  or  beneficially  interested  in  a  large  claim  against  the 
company  as  legatee  under  the  will  of  her  father,  Hobart  Bogardus, 
and  that  the  moneys  in  question  were  demanded  and  received  by  her 
upon  that  claim.  Hobart  Bogardus  died  in  the  spring  of  1888.  He 
had  been  largely  interested  in  the  company,  was  one  of  its  directors, 
and  its  cashier,  and  at  his  death  he  had  a  large  amount  invested  in 
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the  bnsineas,  and  the  company,  as  he  claimed,  owed  him  about  f28,000. 
There  was  to  the  credit  of  his  estate  on  the  books  of  the  company  on 
the  26th  January,  1889,  the  sum  of  f27,500.  In  the  will  of  Bogardua 
there  is  a  specific  bequest  to  the  plaintiff  of  thirteen  twenty-eighths  of 
the  amount  invested  by  the  testator  in  the  business  of  tli»  company. 
The  plaintiff  and  her  brother,  H.  0.  BogarduB,  who  was,  after  the 
death  of  his  father,  the  cashier  of  the  company,  were  the  executors  un- 
der the  will.  The  legacy  to  the  plaintiff  being  specific,  it  needed  only 
the  assent  of  the  executors  to  vest  the  title  in  the  plaintiff.  2  Wil- 
liams, Ex'rs  (6th  Am.  Ed.)  1474,  1482;  Deposit  Co.  v.  Price,  87  N.  Y. 
542,  549.  This  assent  may  be  express  or  implied,  and  the  rule  applies 
though  the  legatee  is  himself  executor.  Blood  v.  Kane,  130  N.  T.  514, 
29  N.  E.  994.  The  assent  of  the  executors  to  the  legacy  to  plaintiff 
may  easily  be  inferred,  and,  that  being  so,  the  plaintiff  had  a  right  to 
<;all  for  payments  to  her  upon  the  debt  of  the  company  to  her  father. 
There  is  evidence  tending  to  show,  and  upon  which  the  trial  court  had 
a  right  to  find,  that  the  payments  in  controversy  were  made  to  the 
plaintiff  in  pursuance  of  requests  by  her  for  payments  on  ha*  share 
or  interest  in  her  father's  claim,  and  that  they  were  received  by  her 
on  that  interest,  and  not  on  the  drafts  in  question.  If  that  was  the 
fact,  they  are  not  available  to  the  defendant  as  payments  on  the 
drafts.  Besides,  there  is  evidence  that  Mr.  Caswell,  at  the  time  he 
made  the  payments  on  November  26,  1892,  had  an  account  <rf  the 
moneys  which  the  plaintiff  had  received,  and  was  told,  in  substance, 
that  she  had  drawn  them  against  her  interest  in  the  account  of  her 
father,  and  he  replied,  "That  is  all  right."  After  that  he  made  the 
payments  on  the  drafts,  and  directed  indorsements  of  the  same  to  be 
made  on  the  drafts,  which  was  done  in  his  presence.  There  were  then 
no  other  indorsements  on  the  drafts.  No  error  is,  I  think,. apparent  in 
the  refusal  of  the  trial  court  to  allow  the  items  in  controversy  as  pay- 
ments on  the  drafts. 

It  is  further  contended  by  the  appellant  that  there  was  no  proper 
presentment  of  the  drafts  for  payment  or  notice  to  him  of  nonpay- 
ment; that  the  drafts,  being  payable  on  demand,  should  have  been 
presented  within  a  reasonable  time,  and  notice  given  to  the  drawer, 
and  that  this  was  not  done.  There  seems  to  have  been  no  formal  de- 
mand until  November  26,  1892.  The  trial  court,  in  effect,  found  that 
the  payments  made  by  Caswell  individually  on  November  26,  1892. 
were  made  by  him  with  full  knowledge  of  any  infirmity  that  existed 
as  to  demand  or  notice,  and  that  thereafter  Caswell,  with  full  knowl- 
edge of  the  facts,  promised  to  pay  the  amount  unpaid  on  the  drafts. 
Caswell  was  the  treasure  of  the  corporation,  and  also  its  president. 
He  had  charge  of  the  financial  part  of  the  business,  and  it  was  a  part 
of  his  duty  to  make  and  draw  all  papers  which  would  be  a  liability 
against  the  company,  and  he  appeared  generally  to  keep  track  of  the 
finances  of  the  business.  Knowledge  may  be  inferred  as  a  fact  from 
the  promise  under  the  attending  circumstances.  3  Kent,  Comm.  113. 
See,  also,  Mathews  v.  Allen,  16  Gray,  594.  The  finding  that  Caswell 
had  full  knowledge  of  the  situation  when  he  made  the  payment  and 
promised  to  pay  the  balance  is,  I  think,  sustained  by  the  evidence,  and 
by  such  payment  and  pwHnise  there  was  a  waiver  of  any  defect  in  the 
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presentment  or  notice.  2  Daniel,  Neg.  Inst.  §§  1147,  1165;  Meyer  t. 
Hibaher,  47  N.  Y.  265. 

The  trial  court  seems  to  have  allowed  interest  fr<xu  May  14,  1889. 
That  was  the  date  of  the  first  payment  of  interest  on  the  drafts  as 
foond  by  the  trial  court  TUxe  appellant  claims  that  interest  was  not 
allowable  until  the  date  of  the  formal  demand  on  the  26th  November, 
1892.  Assuming,  as  claimed  by  the  aj^llant,  that  the  drafts  did 
not  draw  interest  until  demand,  tiie  fact  that  the  .plaintiff  was  credited 
on  the  books  of  the  company  on  January  26,  1889,  with  the  sum  of 
|250  for  interest,  which  was  paid  to  her  on  May  14,  1889,  would  seem 
to  indicate  that  a  demand  sufficient  to  set  interest  runuiuK  had  been 
mad&  The  witness  Bogardus  testifies  that  the  entry  of  January  26, 
1889,  was  made  along  with  other  liabilities  for  interest,  one  of  which 
was  to  Mr.  Caswell,  "just  as  we  were  getting  the  books  ready  for  an 
annual  statement."  Presumptively,  this  entry  was  known  to  Mr.  Cas- 
well, the  chief  financial  officer  of  the  company,  and  his  subsequent  rec- 
ognition of  his  personal  liability  for  the  debt  should  be  deem^  to  have 
been  made  with  the  knowledge  that  the  debt  bore  interest.  There  is 
nothing  to  indicate  that  it  was  not  so  understood  by  all  parties.  No 
good  ground  is  apparent  for  a  reversal  of  the  judgment. 

Judgment  affinned,  with  costs.    All  concur. 


(19  App.  Dlv.  490.) 

MARTIN  T.  HYDE. 

(Supreme  Oonrt,  Appellate  Division,  Third  Department.    3a\y  6,  1897.) 

LnfiTATroNs —Payment  bt  One  Joiht  Maker. 

One  M.  and  his  mother  made  their  joint  and  several  promissonr  note, 
payable  In  one  year,  with  Interest  At  the  end  of  the  year  M.  paid  the 
Interest,  and  requested  an  extension  of  the  loan  for  another  year,  which 
was  granted,  and  the  same  course  was  pursued  for  nine  years,  M.  In  each 
■  case  paying  the  Interest,  and  applying  for  the  extension  In  his  own  name, 
and  without  professing  to  act  for  his  mother.  M.  testified,  in  an  action  on 
the  note  against  his  moth»'8  administrator,  without  contradiction,  that 
the  money  for  the  interest  did  not  come  from  his  mother,  and  tiiat  she 
Icnew  nothing  of  the  payments.  Held,  that  such  payments  did  not  take 
the  note  out  of  the  statute  of  limitations  as  against  M.'s  mother;  and  the- 
fact  that  he  sometimes  mingled  her  moneys,  held  by  him  as  agent,  with  his- 
own,  made  no  difference.    - 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  M.  Martin  against  William  H.  Hyde,  as  admin- 
istrator with  the  will  annexed  of  E.  Maria  Mygatt.  Judgment  for- 
plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWTN,  JJ. 

Edmund  O'Connor,  for  appellant 
Howard  D.  Newton,  for  respondent 

LANDON,  J.  The  defendant's  testatrix,  E.  Maria  Mygatt,  and  her 
son,  William  R  Mygatt,  borrowed  f5,000  of  Ann  V.  Martin,  Novem- 
ber 13,  1882,  and  on  the  same  day  gave  her  their  joint  and  several 
promissory  note  for  the  amount,  payable  one  year  from  date,  with 
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interest.  Mrs.  Mygatt  had  a  considerable  estate,  and  her  son,  Wil- 
liam, was  her  agent  in  its  management,  with  full  power  and  discre- 
tion to  do  as  he  thought  proper,  with  a  single  exception,  not  material 
here.  William  was  engagc-d  in  large  business  affairs,  and  was  be- 
lieved to  be,  and  probably  was,  possessed  of  large  means.  When  the 
note  became  due,  he  paid  the  interest  upon  it,  and  requested  an  ex- 
tension of  the  time  of  payment,  which  was  accorded.  He  continned 
from  year  to  year  to -pay  the  interest,  and  make  the  like  request  for 
extension,  which  was  granted.  His  last  payment  of  interest  was 
November  12, 1892,  shortly  after  which  time  William,  having  become 
insolvent,  suspended  payment.  This  action  was  commenced  August 
7,  1893.  The  defense  on  behalf  of  Mrs.  Mygatt,  who  died  since  the 
trial,  was  the  statute  of  limitations.  If  William,  in  paying  the  inter- 
est year  by  year,  did  so  for  his  mother  as  well  as  for  himself,  the 
learned  referee  was  right  in  directing  judgment  against  her.  If  he 
paid  it  solely  upon  his  own  account,  actually  and  ostensibly,  then 
the  statute  of  limitations  was  available  to  Mrs.  Mygatt  as  a  defense. 
Shoemaker  v.  Benedict,  11  N.  Y.  176;  McMullen  v.  Kaffertv,  89  N. 
Y.  456;  Mnrdock  v.  Waterman,  145  N.  Y.  55,  39  N.  E.  829.  The  evi- 
dence, which  in  this  respect  is  without  contradiction,  shows  that 
William  Mygatt  made  every  successive  pajnuent  of  interest,  and 
asked  for  every  extension  of  the  time  of  payment  of  the  principal,  in 
form  in  his  own  name,  and  in  no  instance  professing  to  act  for  his 
mother.  William  testified:  "No  portion  of  the  moneys  that  were 
paid  as  interest  on  this  note  came  from  my  mother,  directly  or  in- 
directly, or  from  her  estate.  So  far  as  I  have  any  knowledge,  my 
mother  did  not  know  anything  about  these  payments  by  me."  WiK- 
liam  testified  that  he  kept  correct  accounts  of  his  transactions  as 
agent  for  his  mother,  and  his  mother  offered  his  books  in  evidence  to 
corroborate  his  testimony,  but  the  referee  refused  to  receive  them. 
We  do  not  hold  this  to  be  error.  We  refer  to  it  as  emphasizing  the 
statement  that  there  was  no  contradiction  of  William's  testimony 
w^hich  we  have  quoted.  The  most  that  can  be  said  is  that,  if  William 
had  paid  the  interest  upon  the  account  of  his  mother  as  well  as  his 
own,  his  authority  to  do  so  might  have  been  found,  but,  as  he  did 
not  so  pay  it.  it  is  immaterial  what  finding  might  have  b^n  made  if 
the  supposed  fact  had  been  the  actual  one.  Much  attention  was 
given  upon  the  trial  to  the  question  whether  Mrs.  Mygatt  was  a 
joint  borrower  of  the  money,  or  mere  surety  for  her  son.  The  referee 
found  that  she  was  a  joint  borrower.  Accepting  this  finding  as  true, 
it  does  not  affect  the  evidence  that  after  the  note  was  given  the  son 
treated  the  debt  as  his  own,  and  paid  the  interest  npon  it  out  of 
his  own  funds,  upon  his  sole  account.  It  was  necessary  for  the  plain- 
tiff to  show  at  least  one  payment  on  behalf  of  Mrs.  Mygatt  at  some 
time  during  the  six  years  immediately  preceding  the  oommencement 
of  the  action.  William  R  Mygatt  resided  in  Denver,  Colo.;  Cyrus 
B.  Martin,  the  holder  of  the  note,  resided  iil  Norwich,  Chenango 
county,  N.  Y.;  and  the  defendant,  Mrs.  Mygatt,  in  Oxford,  in  said 
county.  The  payment  made  in  November,  1887,  is  shown  by  the  let- 
ter of  Mr.  Mygatt  to  Mr.  Martin,  then  the  holder  of  the  note,  as  fol- 
lows: 
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"I  indose  berewlOi  N.  Y.  check  for  1800,  for  Intereat  dne  on  your  note  on 
the  13th  Inst.  I  would  be  glad  to  have  Hne  note  run  for  another  year,  if  en- 
tirely agreeable  to  you,  apon  the  same  terms." 

To  which  Mr.  Martin  answered: 

"Tours,  with  check  for  |300  in  payment  of  interest  upon  your  note,  wa.s 
received  Saturday  last.  For  the  present,  let  the  note  stand  as  It  is.  I  may 
need  it  later,  but  will  notify  yon  in  time  If  I  should." 

In  November,  1888,  Mr.  Mygatt  wrote  to  Mr.  Martin  thus: 

"You  have  herewith  N.  Y.  draft  for  $300  in  payment  of  interest  dne  on  your 
note  on  the  13th  inst  If  entirely  agreeable  to  you,  I  will  be  glad  to  have  you 
cany  the  loan  for  another  year  upon  the  same  terms.  The  collateral  I  shall 
desire  to  change,  taking  up  the  certificate  you  hare,  and  send  you  in  place 
thereof  real-estate  loans  that  are  first  liens,  and  abundantly  secured,  represent- 
ing more  in  Talne  than  the  amount  of  the  loan." 

To  which  Mr.  Martin  answered: 

"Yours  of  the  0th  inst.  at  hand,  with  draft  for  $300  inclosed.  Interest  lo 
Not.  13,  1888,  has  been  Indorsed  on  your  note  of  |5,000.  You  may  replace  tlie 
collateral  as  proposed." 

The  letters  of  Mr.  Mjgatt  lo  Mr.  Martin  in  November,  1889,  1890, 
1891,  and  1892,  and  Mr.  Martin's  answers  to  them,  are  substantially 
the  same  with  respect  to  the  inclosures  of  interest,  and  the  acknowl- 
edgments of  their  receipt,  and  Mr.  Mygatt's  requests  for  extension, 
and  Mr.  Martin's  assents  to  the  requests.  Mr.  Mygatt  sometimes 
mingled  his  mother's  money  with  his  own.  She  made  no  complaint 
of  that  irregularity.  If  she  had  no  need  to  invoke  it  for  her  protec- 
tion, we  do  not  see  how  the  plaintiff  could  do  it  to  her  prejudice. 
It  is  for  her  protection,  if  she  needs  it,  that  she  can  pursue  her 
funds,  which  her  agent  has  diverted,  so  far  as  she  can  trace  them 
without  prejudice  to  innocent  parties.  If  she  had  no  occasion  to  do 
so,  and  did  not  do  so,  then  no  trust  was  impressed  upon  her  funds 
in  her  agent's  hands.  Whatever  personal  use  he  made  of  them,  she 
assented  to,  and  the  plaintiff,  not  defrauded  thereby,  cannot  change 
the  transaction,  and  thus  claim  that  she  did  constructively  what  she 
never  intended  to  do  actually,  and  never  did  do.  If,  therefore,  the 
son  ever  drew  his  check  for  tiie  interest  upon  his  bank  account,  re- 
plenished by  his  deposit  of  bis  mother's  moneys  to  his  own  credit,  it 
would,  upon  the  facts  here  disclosed,  afford  no  warrant  for  the  find- 
ing that  he  paid  the  interest  upon  joint  account  out  of  their  joint 
funds.  As  William  never  charged  his  mother  with  any  payment 
upon  the  note,  she  never  had  any  occasion  to  ratify  or  repudiate  such 
payments.  We  think  the  finding  of  fact  that  the  appellant  made 
any  payment  of  interest  upon  the  note  is  against  the  evidence. 

Judgment  reversed,  new  trial  granted;  costs  to  abide  the  event 
Referee  discharged.    All  concur. 
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MABTIN  V.  CLARK. 
(Supreme  Oonrt,  Appellate  Diylsion,  Third  Department    July  6,  1887.) 

1.  Dkcbit— Sl'kficikncy  op  Evidence. 

In  an  action  for  deceit  the  plaintiff,  In  order  to  entitle  liim  to  go  to  tbe 
Jury,  must  give  evidence  not  only  tending  to  slio\v  deceit,  but  also  sufflclent 
to  authorize  the  Jury  to  find  that  he  has  been  damaged. 

2.  SAMB— SUBMJKHION   TO  JCRY. 

In  an  action  for  deceit,  plalntlfT  showed  that  defendant,  by  representa- 
tions which  might  hiive  been  found  to  be  fraudulent,  induced  plaintiff  to 
renew  notes  of  a  company  of  which  defendant  was  president,  and  that, 
before  the  maturity  of  the  new  notes,  defendant  caused  all  the  property 
of  the  malcer  to  be  attached  by  another  company,  of  which  he  was  an  of- 
ficer. Held,  that  as  it  could  only  be  conjectured  that  tbe  plaintiff,  bui  for 
the  renewal  of  his  notes,  would  have  realized  from  tbe  debtor's  property 
before  the  attachment,  the  proof  waa  insutllcicnt  to  Justify  submission  of 
the  case  to  tbe  Jury. 

Appeal  from  trial  term,  St.  Lawrence  county. 

Action  by  Orren  E.  Martin  against  C.  Cooper  Clark.  Frtan  a  judg- 
ment entered  on  the  direction  of  the  court  at  the  trial  before  a  jury, 
dismissing  the  complaint,  on  defendant's  motion  for  nonsuit  at  the 
cloee  of  plaintiff's  case,  plaintiff  appeals.    Affirmed. 

The  action  was  brought  to  recover  damages  caused  by  the  fraud 
and  deceit  of  the  defendant  in  inducing  the  plaintiff  to  renew  cer- 
tain notes  of  the  Adirondack  Water-Power  &  Paper  Company,  an 
insolvent  corporation,  and  thereby  preventing  the  plaintiff  from  tak- 
ing immediate  steps  for  their  collection. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERBiCK,  PXJT- 
NAM,  and  MERWIN,  JJ. 

N.  M.  Claflin,  for  appellant. 
Philo  P.  BafFord,  for  respondent. 

LANDON,  J.  Deceit  causing  damage  is  actionable.  Upton  v. 
Vail,  6  Johns.  181;  Hubbell  v.  Meigs,  50  N.  Y.  480.  We  assume  for 
the  purposes  of  our  decision  that  the  evidence  tended  to  show  deceit 
upon  the  part  of  the  defendant,  and  that  the  plaintiff  would  have 
been  entitled  to  go  to  the  jury  upon  that  question,  provided  there 
was  also  sufficient  evidence  to  entitle  him  to  go  to  the  jury  upon  the 
question  whether  the  deceit  caused  him  damage.  But  we  do  not 
think  the  evidence  tended  to  show,  with  sufficient  certainty  to  jus- 
tify its  submission  to  the  jury,  that  the  plaintiff  sustained  any  dam- 
age. The  plaintiff  in  the  fall  of  1894  sold  pulp  to  the  Adirondack 
Water-Power  &  Paper  Company,  a  corporation  of  which  the  defend- 
ant was  the  president,  and  took  its  notes  therefor  to  the  amount  of 
f  665,  payable  about  March  1, 1895.  The  plaintiff  indorsed  the  notes, 
and  transferred  them  to  the  State  Bank  of  Norwood.  When  the 
notes  were  about  to  become  due  the  corporation  was  hopelessly  in- 
solvent,— a  fact  well  known  to  the  defendant  and  unknown  to  the 
plaintiff.  Nevertheless  the  defendant,  by  representations  and  con- 
cealments, which  the  jury  might  have  found  were  made  and  prac- 
ticed with  the  fraudulent  intent  to  deceive  the  plaintiff,  induced  him 
to  accept  a  renewal  of  the  notes  by  the  corporation.    The  renewal 
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notes  were  payable  45  to  60  days  later.  These  renewal  notes  the 
plaintiff  indorsed,  and  transferred  them  to  the  bank  in  place  of  the 
old  ones.  The  defendant  was  also  the  president  of  the  Fidelity  Pa- 
per Company,  another  corporation,  which  was  the  creditor  of  the 
Adirondack  Water-Power  &  Paper  Company,  for  an  amount  greater 
than  the  latter  company  had  means  to  pay.  Both  companies  had 
oflBces  in  New  York,  in  the  same  building.  Before  the  renewal  notes 
were  given  the  Fidelity  Company  commenced  an  action  against  the 
Adirondack  Company  to  recover  the  debt  due  from  the  latter,  and 
the  defendant  had  procured  an  undertaking  to  be  executed  in  that 
action  for  the  purpose  of  procuring  an  attachment  against  the  prop- 
erty of  the  Adirondack  Company.  The  attachment  was  issued  and 
levied  upon  all  the  assets  of  the  Adirondack  Company  after  the  re- 
newal notes  were  made,  and  befofe  plaintiff  knew  of  the  insolvency 
of  the  latter  company.  Under  the  attachment  all  the  property  of  the 
Adirondack  Company  was  sold  for  less  than  the  amount  due  the 
Fidelity  Company.  The  plaintiff's  position  is  that  but  for  the  re- 
newal of  the  notes  he  would  have  taken  such  proceedings  upon  their 
dishonor  as  would  have  protected  him  against  loss.  This  is  con- 
jectural, and  not  certain.  Evidence  of  conjectures  is  not  evidence 
that  the  conjectures  and  the  facts  are  the  same.  It  only  amounts  to- 
proof  that  the  plaintiff  believes  that  he  could  and  would  have  real- 
ized as  he  now  thinks  he  might  have  done.  Perhaps  he  would,  and' 
perhaps  not.  It  is  not  improbable  that,  if  he  had  refused  to  renew 
the  notes,  the  attachment  would  have  been  issued  and  served  before 
the  notes  matured,  and  then  he  would  have  been  obliged  to  attack 
the  attachment.  It  is  not  diflScult  to  see  that,  if  he  had  treated  the 
renewals  as  void  because  fraudulently  procured,  he  would  have  had 
the  same  grounds  for  assailing  the  attachment  as  if  he  had  not  re- 
newed the  notes.  In  either  case,  how  the  matter  would  have  turned 
out  we  can  only  conjecture.  The  plaintiff  failed  to  prove  any  dam- 
age. And  to  this  effect  are  the  authorities  in  similar  cases.  Wemple 
T.  Hildreth,  10  Daly,  481,  cited  with  approval  in  Improvement  Co. 
V.  Chapman,  118  N.  Y.  289,  23  N.  E.  187,  and  in  Boome  v.  Jennings, 
2  Misc.  Rep.  257,  21  N.  Y,  Supp.  938;  Austin  v.  Barrows,  41  Conn. 
287;  Lamb  v.  Stone.  11  Pick.  527;  Bradley  v.  Fuller,  118  Mass.  234; 
Dudley  v.  Briggs,  141  Mass.  582,  6  N.  E.  717.  We  are  dted  to  no 
cases  to  the  contrary;  the  plaintiff  assuming  that,  but  for  the  fraud- 
ulent concealment  of  the  fact  of  the  attachment,  the  plaintiff  would 
have  proceeded  at  once  to  collect  the  notes.  Even  so;  that  is  not 
proof  that  he  would  have  collected  any  part  of  them.  Judgment 
affirmed,  with  costs.    All  concur. 


(19  App.  Dlv.  522.) 

LAWTON  v.  HUDSON. 
(Sapreme  Court,  Appellate  Division,  Third  Department   July  6.  1807.) 

JcDOMEST— Res  Jodioata— Admissions  in  Pi.eadiho. 

In  an  action  to  declare  a  chattel  mortgage  void  for  usury,  and  to  obtain' 
a  return  of  goods  seized  under  It,  the  defendant's  answer  alleged  that  the 
plaintiff  had  brought  an  action  against  the  defendant  in  a  Justice's  court 
for  the  return  of  the  same  propprty  which  defendant  had  taken  by  virtue 
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of  the  same  chattel  mortgage,  that  the  defendant's  right  to  take  the  prop- 
erty was  at  Issue  In  such  action,  and  that  a  Judgment  was  rendared  therein 
for  the*defendant.  The  plalntlflF  replied  to  tihis  answer,  admitting  all  these 
allegations,  but  denying  that  the  validity  of  the  chattel  mortgage  was  at 
Issue  iu  the  action  in  the  Justice's  court,  neld,  that  this  was  a  conclusire 
admission,  which  the  court  had  no  authority  to  disregard,  that  the  right  to 
■  the  possession  of  the  chattels  had  been  tried  in  the  former  action,  the  Judg- 
ment In  which  was  conclusive,  not  only  as  to  the  (luestlons  actually  liti- 
gated therein,  but  as  to  all  which  could  have  been  litigated,  including  the 
Talldity  of  the  chattel  mortgage. 

Appeal  from  trial  term. 

Action  by  Chauncey  A.  Lawton  against  William  Hudson.    Judg- 
ment for  plaintiff,  and  defendant  api)eal8.    Reversed. 

This  appeal  Is  brought  on  to  be  heard  upon  what  purports  to  be  the  Judgment 
roll.  The  case  Is  certified  to  by  the  attorneys  as  containing  the  Judgment  roll 
and  defendant's  exceptions  to  the  decision.  From  this  record  it  appears  that 
the  plaintiff  brought  his  action  complaining  that  he  had  theretofore  executed 
and  delivered  to  defendant  a  certain  diattel  mortgage;  that  said  chattel  mort- 
gage was  usurious  and  void;  that  he  furnished  to  the  defendant  board  and 
lodgings  upon  the  understanding  that  the  value  thereof  was  to  be  applied 
towards  the  amount  due  upon  the  said  chattel  mortgage;  that  the  defendant 
refused  to  apply  the  same,  excepting  a  small  portion  thereof.  He  further  al- 
leges that  the  amount  due  upon  said  bond  and  mortgage  had  all  been  pahl. 
«zcept  the  sum  of  $40,  prior  to  the  commencement  of  this  action,  and  that 
plaintiff  had  tendered  the  sum  of  $40,  and  asked  the  defendant  to  sign  a  satis- 
faction of  the  mortgage;  that  the  defendant  refused  such  tender,  and  refused 
to  sign  such  satisfaction.  And  he  further  alleges  that  on  or  about  the  12th 
of  December,  1895,  in  spite  of  the  facts  before  set  out,  the  defendant  wrong- 
fully took  from  the  possession  of  the  plaintiff  the  goods  and  chattels  set  out 
In  Raid  mortgage,  together  with  other  goods  and  chattels,  and  he  still  un- 
justly detains  the  same  from  the  possession  of  the  plaintiff,  and  has  adver- 
tised the  same  for  sale  under  said  chattel  mortgage;  and  demands  Judgment 
that  said  chattel  mortgage  be  declared  to  be  usurious  and  void,  or,  in  case 
that  It  Is  foond  to  be  a  valid  mortgage,  that  It  be  decreed  that  defendant  haa 
lost  his  Uen  upon  the  property  by  reason  of  the  said  tender  and  payment, 
and  that  the  defendant  be  restrained  from  disposing  of  or  selling  the  articles 
BO  taken  from  the  possession  of  the  plainllff,  and  that  he  be  required  to  return 
the  same  to  the  plaintiff,  or,  In  the  event  of  the  same  not  being  returned, 
that  he  be  directed  to  pay  the  value  thereof,  which  the  plaintiff  alleges  to  be 
the  sum  of  $250.  The  defendant,  In  a  supplemental  answer  to  the  plaintlfTs 
complaint,  among  other  things  alleges:  "First.  That  the  plaintiff  herein,  on 
or  about  December  18,  1885,  commenced  an  action  against  tliis  defendant  In 
■Justice's  court  in  Saratoga  Springs,  N.  Y.,  for  the  return  of  certain  ]>ersonal 
property,  or  the  value  thereof,  if  not  returned,  which  plaintiff  claimed  to  have 
owned,  and  that  defendant  had  taken  from  plaintiff  by  virtue  of  the  cbattd 
mortgage  set  out  in  the  complaint  herein,  without  authority  or  consent  of  the 
plaintiff.  Second.  That  defendant,  in  said  action  In  Justice's  court,  denied  said 
-complaint,  and  alleged  said  property  was  taken  by  him  by  virtue  of  the  afore- 
said chattel  mortgage  given  by  the  plaintiff  to  defendant,  under  proceedings 
to  foreclose  said  mortgage,  and  that  the  defendant  had  a  right  to  take  the  said 
property  on  said  i<">rtgage  claim."  Such  supplemental  answer  then  proceeded 
to  allege  that  the  defendant's  right  to  take  such  property  by  virtue  of  the  saltf 
mortgage,  and  the  validity  of  said  mortgage  given  by  plaintiff  to  defendant, 
were  at  issue  in  the  Justice's  court,  and  that  the  validity  of  said  mortgage 
was  tried  and  passed  upon  In  that  action,  and  that  the  trial  resulted  In  a  ver- 
dict of  no  cause  of  action  in  favor  of  the  defendant  and  against  the  plaintiff, 
thus  establishing  the  defendant's  claim  that  said  mortgage  was  valid,  and 
that  the  defendant  had  the  right  to  seize,  take,  and  sell  said  property  under 
and  by  virtue  of  said  chattel  mortgage,  and  that  judgment  was  entered  In  favor 
•of  the  defendant  and  against  this  plaintiff,  and  pleads  that  such  Judgment  of 
.the  Justice's  court  now  remains  in  full  force  and  effect  l)etween  plaintiff  and 
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defendant,  and  that  by  reason  thereof  plaintiff  Is  estopped  from  contesting 
the  valldjty  of  such  mortgage.  The  plaintiff  made  reply  to  the  supplemental 
answer,  a  portion  of  which  Is  as  follows:  "First.  Plaintiff  admits  the  first 
and  second  cotuits  of  said  answo',  except  that  portion  of  the  first  count  In 
vrhiph  it  Is  alleged  that  defendant  had  taken  from  plaintiff  by  virtue  of  the 
chattel  mortgage  set  out  In  the  complaint  herein,  and  as  to  that  portion  of  said 
count  the  plaintiff  has  no  knowledge  or  Information  sufficient  to  form  a  belief, 
and  therefore  denies  the  same."  In  the  second  paragraph  of  the  reply  the 
plaintiff  denies  all  the  other  counts  in  said  answer,  and  each  and  every  allega- 
tion thereof,  "except  that  plaintiff  admits  that  the  defendant's  right  to  take 
said  property  was  at  Issue  In  said  action,  and  that  a  verdict  of  no  cause  of 
action  was  rendered  against  plaintiff  on  said  issue,  and  Judgment  entered 
thereon,  and  the  same  is  in  full  force  and  effect;  the  plaintiff  hei-eby  Intending 
to  deny  and  denying  that  the  question  of  the  validity  of  said  chattel  mortgage 
was  at  Issue,  or  that  said  question  was  tried,  passed  upon,  or  determined  in 
said  action,  or  that  plaintiff  Is  estopped  from  contesting  the  validity  of  said 
mortgage  herein."  The  case  was  tried  during  the  October  term  of  the  supremo 
court  In  Saratoga  county,  and  prior  thereto,  and  on  the  28th  of  (September,  the 
attorneys  for  the  plaintiff  and  defendant  entered  Into  a  stipulation,  a  portion 
of  which  Is  as  follows:  "It  Is  admitted  that  the  chattel  mortgage,  a  copy  of 
which  is  attached  to  the  complaint  in  this  action,  is  the  same  (battel  mortgage 
that  plaintiff  Introduced  in  evidence  In  the  previous  action  in  justice's  court, 
•  •  ♦  and  which  is  refen-ed  to  in  defendant's  supplemental  answer  in  this 
action,  and  is  the  same  mortgage  on  which  defendant  claimed  that  he  seized 
and  advertised  plaintiff's  property  for  sale."  On  the  21st  day  at  September  the 
defendant  made  a  demand  upon  the  plaintiff  for  a  bill  of  particulars  "of  the 
Items  and  each  specific  article  of  the  'other  goods  and  chattels'  which  plain- 
tiff alleges  Qiat  defendant  'wrongfully  took  from  the  possession  of  the  plain- 
tiff.' together  with  the  goods  and  chattels  set  out  in  said  chattel  mortgage." 
In  response  to  that  demand,,  plaintiff  served  upon  the  defendant's  attorney 
a  bill  of  parttcnlars  setting  forth  various  articles  of  personal  property,  and 
conoliidlng  with  these  words:  "Being  the  same  articles  set  out  In  the  plain- 
tiff's complaint  In  the  action  heretofore  tried  between  the  parties  hpreto  In 
the  justice's  court  In  the  town  of  Saratoga  Springs,  N.  Y.,  before  William 
McNnlty,  Justice."  The  trial  court  made  no  finding  as  to  the  action  In  the 
Jn8li<«'s  court,  bnt  found  that  the  defendant,  on  or  about  the  12th  of  Decem- 
ber. 1895,  seized  the  goods  and  chattels  mentioned  in  said  mortgage,  and  took 
them  from  the  possession  of  plaintiff,  against  his  will,  and  without  his  con- 
.«<>nt  and  has  not  returned  them  to  said  plaintiff,  and  that  the  value  of  the 
goods  was  $200;  and  he  also  found  that  the  chattel  mortgage  was  void  for 
usury,  and  should  be  set  aside,  and  that  the  defendant.  In  taking  snch  goods, 
mentioned  In  the  mortgage,  converted  them  to  his  own  use  against  the  right 
of  the'  plaintiff  and  lawful  owner  and  possessor,  and  that  the  plaintiff  is  enti- 
tled to  the  return  of  the  same,  or  tlielr  value  of  $200,  and,  in  case  they  cannot 
be  retnmed,  judgment  should  be  rendered  In  favor  of  the  plaintiff  and  against 
the  defendant  In  pursuance  thereof,  together  with  the  costs  of  the  action. 

Argued  before  PARKER,  P.  J.,  and  LAJiTDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Jesse  Stiles,  for  appellant. 

H.  P.  Pendrick  (J.  W.  Houghton,  of  counsel),  for  respondent. 

HERRICK,  J.  The  plaintiff,  by  his  reply  to  the  defendant's  supple- 
mental answer,  admitted  the  commencement  of  the  action  in  the  jus- 
tice's court  by  the  plaintiff  against  the  defendant  for  the  return  of 
certain  personal  property  or  the  value  thereof,  as  stated  in  the  first 
paragraph  of  the  supplemental  answer,  but  did  not  admit  that  portion 
thereof  which  asserted:  "Which  plaintiff  claimed  to  have  owned,  and 
that  defendant  had  taken  from  plaintiff  by  virtue  of  the  chattel  mort- 
gage set  out  in  the  complaint  herein,  without  authority  or  consent  of 
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the  plaintiflf."  He  admitted  the  second  paragraph  of  the  supplemental 
answer,  which  set  forth  that  the  defendant  in  the  justice's  court  al- 
leged that  he  had  taken  such  property  by  virtue  of  the  chattel  mort- 
gage given  by  the  plaintiff  to  the  defendant,  and  expressly  admits  that 
the  defendant's  right  to  take  said  property  was  at  issue  in  the  action 
in  the  justice's  court,  and  that  a  judgment  was  entered  therein ;  and 
by  the  written  stipulation  he  admits  that  the  mortgage  in  question  in 
this  action  is  the  same  mortgage  that  was  introduced  Ln  evidence  in 
the  justice's  court,  and  the  same  mortgage  under  which  the  defendant 
claims  he  seized  and  advertised  plaintiff's  property  for  sale;  and  in 
his  bill  of  particulars  he  admits  that  the  articles  referred  to  in  his 
COTnplaint  as  having  been  wrongfully  taken  by  the  defendant  under 
and  by  virtue  of  the  chattel  mortgage,  which  he  claims  to  be  usurious 
and  void,  together  with  "other  goods  and  chattels,"  are  the  same  ai-ti- 
cles  set  out  in  his  complaint  in  the  action  brought  by  him  against  the 
defendant  in  the  justice's  court,  and  which  vaulted  in  a  judgment  in 
favor  of  the  defendant  and  against  the  plaintiff.  It  therefore  plainly 
appears  that  the  right  to  the  possession  of  these  same  articles  in  ques- 
tion here  has  heretofore  been  tried  between  the  same  parties  in  the 
justice's  court;  that  the  defendant  there  relied  upcm  his  right  under 
the  chattel  mortgage  to  take  such  property,  and  the  rightfulness  of 
that  claim  must  have  necessarily  been  passed  upon  by  that  court  in 
determining  the  issue  raised  between  the  parties.  These  admissions 
were  matters  of  record  in  the  case,  and  were  conclusive  upon  the  par- 
ties and  the  court,  and  the  court  had  no  authority  to  disregard  them. 
Dale  V.  Gilbert,  128  N.  Y.  625,  28  N.  E.  512.  They  have  been  made  a 
part  of  the  judgment  roll  hied  In  the  case,  and  are  certified  to  us  as 
part  of  the  record  upon  which  this  appeal  is  to  be  beard,  and  we  must 
so  consider  them.  There  is  no  pretense  but  what  the  justice's  court 
had  jurisdiction  of  the  parties  and  of  the  subject-matter,  and  the 
judgment  rendered  is  conclusive  between  the  parties  upon  every  ques- 
tion necessarily  embraced  in  the  judgment,  or  upon  every  question 
within  the  issues  that  could  have  been  litigated.  Collins  v.  Bennett, 
46  N.  Y.  490;  Malloney  v.  Horan,  49  N.  Y.  Ill;  Dunham  v.  Bower.  77 
N.  Y.  76;  Reich  v.  Cochran,  151  N.  Y.  122-127,  45  N.  E.  367;  Griffin 
V.  Railroad  Co.,  102  N.  Y.  449,  7  N,  E.  735.  It  makes  no  difference 
whether  the  question  as  to  whether  the  mortgage  was  or  was  not 
usurious  was  passed  upon  in  the  former  action.  All  questions  as  to 
the  validity  of  the  mortgage  were  fairly  up  when  the  defendant  jus- 
tified the  taking  of  the  property  by  asserting  his  mortgage.  The  prin- 
cipal issue  there,  as  here,  was  whether  the  defendant's  taking  of  the 
property  was  or  was  not  wrongful;  aad  that  question  has  been  passed 
upon.  When  an  action  has  once  been  determined,  and  when  through 
lack  of  knowledge  or  by  design  the  plaintiff  has  neglected  or  failed  to 
properly  present  the  facts  in  his  case,  or  to  aasert  the  proper  reply 
to  his  adversary's  defense  or  counterclaim,  it  would  be  intolerable  to 
permit  him  to  maintain  another  action  for  the  same  thing  upon  the 
plea  that  the  facts  he  should  have  asserted  and  proved  to  maintain 
his  former  action  were  not  passed  upon  in  such  action. 

It  appearing,  therefore,  from  the  record  before  us,  that  the  subject- 
matter  of  this  action  has  been  litigated  in  a  former  action  between 
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the  same  parties,  and  a  judgment  therein  rendered,  which  stands  an- 
reversed,  the  judgment  herein  appealed  from  should  be  reversed,  and 
a  new  trial  onlered;  costs  to  abide  the  event.    All  concur. 


(19  App.  DlT.  586.) 
OROTHIBR  T.  TRUSTEES  OF  NEW  YORK  AND  BROOKLYN  BUIOOB. 

(Sapreme  Conrt,  Appellate  Division,  Second  Department.    July  T,  1897.) 

Plkauinm— Amenombmt. 

The  exercise  by  the  trustees  of  the  New  York  and  Brooklyn  Bridge  of  the 
right  conferred  by  Laws  1891,  c.  128,  to  examine,  before  a  Judicial  officer, 
a  person  who  presents  a  claim  against  them,  Is  a  virtual  admission  of  the 
sufficiency  of  the  notice  of  claim  presented,  and  an  amendment  of  the  an- 
swer. In  a  suit  on  the  claim,  should  not  afterwards  be  allowed,  to  enable 
the  defendant  to  deny  sufficiency  of  the  notice. 

Bradley  and  CuUcn,  JJ.,  dissenting. 

Appeal  from  special  term. 

Action  by  Margaret  Grothier  against  the  trustees  of  the  New 
York  and  Brooklyn  Bridge.  From  an  order  denying  defendant's  mo- 
tion to  amend  its  answer,  it  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BAKTLETT, 
HATCH,  and  BRADLEY,  JJ. 

James  C.  Bergen,  for  appellant. 
E.  J.  McCrossiu,  for  respondent. 

GOODRICH,  P.  J.  The  plaintiff  sued  to  recover  for  personal  in- 
juries occasioned  by  the  defendant's  negligence.  Bhe  alleged  that,  as 
required  by  section  8,  c  128,  Laws  1891,  she  presented  to  the  defend- 
ant her  claim  for  damages  30  days  before. the  commencement  of  the 
action,  and  within  6  months  after  the  cause  of  action  accrued,  and 
that  she  was  thereafter  examined  by  the  defendant  before  a  judge  of 
this  court.  The  defendant's  answer  made  no  reference  to  these  alle- 
gations, and  thereby  admitted  them.  In  April  the  defendant  applied 
to  the  special  term  for  leave  to  amend  the  answer  by  alleging  that 
the  notice  of  claim  did  not  comply  with  the  provisions  of  the  act  of 
1891.  The  defendant's  affidavit  stated  that  in  another  action  against 
the  defendant,  then  recently  tried  by  the  defendant's  counsel,  the 
trial  justice  held  "that,  where  the  notice  and  its  service  had  been 
pleaded,  and  no  denial  of  this  plea  was  found  in  the  answer,  defend- 
ant could  not,  at  the  trial,  deny  regularity  of  the  notice,  and  an  ap- 
plication then  and  there  made  for  leave  to  amend  the  answer  and 
plead  accordingly  was  refused."  The  motion  was  denied,  and  from 
that  order  this  appeal  is  taken. 

It  is  evident  that  the  defendant  actually  received  some  notice  of 
the  plaintiff's  claim  and  demand,  purporting  to  be  given  under  section 
8,  as  it  thereafter  exercised  the  right  conferred  by  that  section  to 
examine  the  plaintiff  on  oath,  before  a  judicial  officer,  as  to  her  claim 
for  damages.  This  is  the  admitted  allegation  of  the  complaint,  and 
the  defendant  does  not  ask  to  amend  the  answer  so  as  to  deny  this 
allegation.  We  think  this  examination  was  a  virtual  admission  of 
the  sufficiency  of  the  plaintiff's  notice,  and  that,  having  claimed  and 
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exercised  the  right  of  examination  conferred  by  the  statute  only 
when  such  a  notice  has  been  served,  it  was  an  admission  of  its  suf- 
ficiency, and  compliance  with  the  statute,  which  estops  the  defend- 
ant to  set  up  the  insafflciency  of  the  notice.  We  are  not  unmindfal 
of  the  tendency  of  the  courts  to  permit  amendments  of  pleadings, 
but  this  must  be  in  furtherance  of  justice;  and,  in  our  opinion,  tlu» 
learned  justice  at  the  special  term  exercised  a  sound  discretion  in 
denying  the  motion  to  amend. 

The  order  must  be  afiSrmed.  All  concur,  except  BRADLEY  and 
GULLEN,  JJ.,  dissenting. 

(20  App.  Dlv.  68.) 

MAT  et  aL  T.  BBRMBL  et  al. 

(Supreme  (Jourt,  Appellate  Division,  Second  Department.    July  13.  1897.) 

ConNTT   SuPERVreOBS— AOTHOHITT  TO   BoBKOW   MONBY. 

Under  section  69  of  the  coonty  law,  as  well  after  as  before  its  amendment 
by  Laws  1886,  c.  178,  It  Is  not  required,  in  order  to  authorize  the  passage  by 
the  board  of  supervisors  of  any  county,  Incladlng  the  county  of  Queens, 
of  a  resolution  permitting  a  town  to  borrow  money  to  build  or  repair  high- 
ways or  bridges,  that  a  majority  of  the  highest  number  of  votes  cast  for 
any  officer  or  on  any  proposition  at  the  town  meeting  at  which  the  bonding; 
proposition  is  voted  on  should  be  cast  in  favor  of  such  proposition;  but  it 
is  sufficient  if  a  majority  of  all  the  votes  cast  on  such  proposition  is  in  its 
favor,— at  least,  if  the  vote  thereon  is  a  substantial  one. 

Appeal  from  special  term.  Queens  county. 

Action  by  Henry  May  and  Michael  Levy  against  Joseph  Bermel  and 
others.  From  a  judgment  in  favor  of  defendants  (45  N.  Y.  Supp. 
913),  plaintiffs  appeal.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Ira  Leo  Bamberger,  for  appellants. 
Townsend  Scudder,  for  respondents. 

HATCH,  J.  The  purpose  of  this  action  is  to  restrain  the  delivery 
by  the  defendants  of  f620,000  in  bonds  of  the  town  of  Newtown,  au- 
thorized to  be  issued  in  pursuance  of  a  vote  of  the  trustees  of  the  town, 
and  of  a  resolution  of  the  board  of  supervisors  of  the  county  of  Queens. 
It  is  disclosed  by  the  record  that  at  a  regular  annual  town  meeting  of 
the  town  of  Newtown  for  the  election  of  town  officers,  and  for  the 
transaction  of  other  business  of  the  town,  held  on  the  6th  day  of  April, 
1897,  there  was  submitted  to  the  electors  voting  thereat  a  proposition 
to  bond  the  town,  and  borrow  money  thereon,  for  the  purpose  of  im- 
proving the  highways  in  said  town.  No  claim  is  made  but  that  all 
ot  the  statutory  requirements  were  observed,  leading  up  to  the  taking 
of  the  vote  and  the  passage  of  the  resolution  authorizing  the  issue  of 
the  bonds  by  the  board  of  supervisors.  The  defect  in  the  proceedings, 
if  any,  lies  in  the  fact  that  the  vote  authorizing  the  issue  of  the  bonds 
was  not  a  majority  of  all  the  votes  cast  at  said  town  meeting.  It  ap- 
pears that  the  whole  number  of  ballots  cast  at  such  election  for  a 
town  office  was  3,753.  The  whole  number  of  ballots  cast  upon  any 
submitted  question  was  3,500.    The  whole  number  of  votes  ca<jt  and 
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coanted  upon  the  bond  proposition,  the  subject  of  this  controversy, 
was  2,957,  of  which  "Yes"  received  1,650,  and  "No"  received  947.  The 
number  of  ballots  cast  and  counted  where  there  was  no  vote  upon  the 
bond  proposition  was  903.  The  result,  therefore,  is  that,  of  the  whole 
number  of  votes  cast  and  counted,  the  bond  proposition  failed  of  ob- 
taining a  majority  of  the  electors  who  voted  for  the  town  offices  re- 
ceiving the  highest  number  of  votes.  It  did,  however,  obtain  a  ma- 
jority of  all  electors  who  voted  upon  the  bond  proposition.  We  come, 
therefore,  to  a  consideration  of  the  vital  question  in  the  case:  Was  it 
required,  in  order  to  authorize  the  resolution  passed  by  the  boaz'd  of 
supervisors,  that  a  majority  of  all  of  the  votes  cast  and  counted  for 
the  highest  town  office  should  have  been  cast  for  the  bonding  proiKwi- 
tion,  or  was  it  sufficient  that  a  majority  only  should  be  had  of  those 
votes  cast  and  coanted  npon  the  proposition  to  bond?  The  answer 
to  be  given  depends  npon  the  construction  of  the  statute  under  which 
the  vote  was  taken.  The  statute  upon  the  subject,  prior  to  its  amend- 
ment in  1896,  is  found  in  section  69  of  the  county  law  (Laws  1892,  a 
686),  and  reads  as  follows: 

"Tbe  board  may,  npon  the  application  of  any  town  or  towns  liable  to  taxa- 
tion for  constructing,  building  or  repairing  any  highway  or  bridge  therein, 
or  upon  Its  borders  pursuant  to  a  vote  of  a  majority  of  the  electors  thereof 
nt  any  annual  town  meeting,  or  special  town  meeting  called  for  that  purpose, 
or  npon  the  written  request  of  the  commissioners  of  highways  and  town  board 
of  such  town  or  towns,  authorize  such  town  or  towns  to  construct,  build  and 
repair  such  highway  or  bridge,  and  to  borrow  such  sums  of  money  for  and  on 
the  credit  of  the  town  as  may  be  necessary  for  that  purpose,  and  to  lay  out. 
widen,  grade  or  macadamize  such  highway,  or  to  purchase  for  public  use  any 
plankroad,  turnpike,  toll-road  or  toll-bridge  In  such  town  or  towns,  and  may 
authorize  the  company  owning  the  same  to  sell  Die  same  or  any  part  thereof 
or  tbe  franchises  thereof,  or  to  pay  any  debt  Incurred  fn  good  faith  by  or  in 
behalf  of  such  town  or  towns  for  such  purpose.  If  such  highway  or  bridge 
shall  be  situated  in  two  or  more  towns  In  the  same  county,  tbe  board  shall 
apportion  the  expenses  among  such  towns  in  such  proportion  as  shall  be  Just." 

This  section  provided  for  two  contingencies  in  which  a  town  miflit 
be  authorized  to  borrow  money  and  issue  its  obligations  therefor: 
First,  upon  application  made  to  the  board  pursuant  to  a  vote  of  the 
electors  of  the  town ;  second,  upon  the  written  request  of  the  commis- 
sioners of  the  highways  and  tht  town  board  of  the  town.  This  re- 
mained the  law  until  1896,  whon  this  section  was  amended.  Laws 
1896,  c.  178.  While  the  phraseology  is  changed  in  some  slight  par- 
ticnlars  by  the  amendment,  it  remains,  so  far  as  important  to  any 
question  iw^sented  by  this  case,  precisely  aa  it  formerly  stood,  except 
as  there  is  added  to  such  section  this  clause: 

"But  in  the  county  of  Queens  a  vote  of  a  majority  of  the  electors  of  any  such 
town  or  towns,  voting  nt  an  annual  town  meeting,  or  Bi>eclal  town  meeting 
called  for  that  purpose,  must  CLrst  be  obtained  before  tbe  lx>ard  can  authorize 
imcb  town  or  towns  to  borrow  any  money  for,  or  on  the  faith  and  credit  of 
such  town  or  towns  for  the  purposes  above  mentioned." 

The  only  substantial  change  worked  by  this  amendment  is  to  re- 
quire that  in  the  county  of  Queens  no  resolution  shall  be  passed  by 
the  board  of  supervisors  pledging  the  credit  of  the  town,  except  there 
be  a  vote  of  the  electors  of  the  town  authorizing  the  same.  The  only 
change  which  could  in  any  view  otherwise  affect  the  constraction  of 
the  amendment  arises  out  of  the  addition  of  the  word  "voting"  at  an 
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annual  town  meeting,  in  anbatitntion  of  tlie  langaage,  "ponniant  to  a 
vote  of  a  majority  of  the  electors,"  etc.  The  result  would  be  the  same 
upon  a  vote  in  either  case.  If  a  majority  of  the  whole  number  voting 
is  required  by  the  words  in  one  case,  it  is  in  the  other.  If ,  at  an  an- 
nual town  meeting,  a  majority  of  all  who  voted  for  any  given  ofiBce 
did  not  vote  upon  the  special  proposition,  but  a  majority  was  obtained 
of  those  who  voted  thereon,  in  a  sense  it  could  be  said  that  such  rotes 
did  not  constitute  a  majority  of  the  electors  at  that  town  meeting,  and 
therefore  there  was  no  vote  by  a  majority  of  the  electors.  The  answer 
is  that  the  statute  contemplated  a  majority  who  vote  upon  the  propo- 
sition submitted.  We  do  not  think  that  by  the  addition  of  the  word 
"voting"  any  change  was  contemplated  in  the  number  of  the  electors 
who  should  vote,  or  that  any  other  method  of  determining  such  ma- 
jority was  intended  to  obtain.  How  this  vote  should  be  taken,  and 
when,  remains  precisely  the  same  in  the  amended  section,  is  preserved 
in  substantially  the  same  language,  applicable  to  counties  generally, 
and  no  reason  is  suggested  why  these  words  should  receive  any  other 
or  different  construction  when  applied  to  the  county  of  Queens  than 
when  applied  to  the  other  counties  of  the  state.  If  there  had  been 
any  intention  to  work  a  change  in  this  respect,  undoubtedly  the  leg- 
islature would  have  used  language  indicative  of  such  intent.  The 
change  that  was  worked  is  clear,  definite,  and  precise,  leaving  no  room 
for  cavil  or  question,  and  this  consisted  in  the  omission  <rf  authority  to 
act  upon  the  request  of  the  commissioners  and  the  town  board.  The 
change  in  phraseology  does  not  indicate  an  intent  to  change  the  law. 
in  the  absence  of  substantive  language  or  circumstances  indicating 
that  a  different  rule  was  intended  to  be  estaWished.  Davis  v.  Davis. 
75  N.  Y.  221.  "We  are  therefore  to  consider  the  construction  of  this 
language  in  connection  with  section  69  as  a  whole,  together  with  ad- 
judications which  have  been  had  upon  similar  statutes,  as  there  are 
none  construing  this  i>articular  section.  The  language  is:  "A  ma- 
jority of  the  electors  of  any  such  town  or  towns,  voting  at  an  annual 
town  meeting,  or  special  town  meeting  called  for  that  purpose."  If 
there  had  been  a  soecial  town  meeting  called  for  this  purpose,  it  could 
not  be  contended  but  that  a  majority  of  those  who  voted  would  con- 
trol, even  though  a  majority  of  the  electors  of  the  town  did  not  attend 
or  vote,  or  if  a  majority  of  the  electors  who  attended  such  meeting 
did  not  vote  upon  the  question,  or  that  more  blank  ballots  were  cast 
than  affirmative  votes.  If  this  would  be  true  as  to  the  special  election, 
it  is  somewhat  difficult  to  find  a  substantial  reason  why  it  would  not 
be  equally  true  of  an  annual  town  meeting.  It  is  a  fundamental 
proposition  in  our  theory  of  government  that  the  majority  shall  con- 
trol, and  the  usual  way  in  which  such  majority  is  evidenced  is  by  giv- 
ing all  an  opportunity  to  vote,  and  then  counting  such  as  vote  affirm- 
atively and  such  as  vote  negatively,  the  difference  between  the  two 
constituting  the  majority.  Those  who  fail  to  vote  and  those  who  cast 
blank  ballots  are  not  considered,  in  determining  the  result,  in  the 
absence  of  some  statutory  authority  which  provides  a  different  method, 
or  commands  the  determination  of  a  majority,  based  upon  the  whole 
number  entitled  to  vote.  Snch  was  the  rule  at  common  law.  As  was 
said  by  Lord  Mansfield: 


Digitized  by  VjOOQ  IC 


Sup.  Ot.)  MAT   V.  BERHEI..  825 

"Whenever  electon  ate  present,  and  do  not  rote  at  all,  *  •  *  they  vte- 
tually  acqniesce  In  the  election  made  by  those  who  do."  Oldknow  v.  Wain- 
Wright,  2  Burrows,  1017-1021. 

And  the  rale  is  the  same  in  relation  to  elections  held  under  general 
or  special  laws,  in  the  absence  of  statutory  regulations  to  the  con- 
trary. Cass  Co,  V.  Johnson,  95  U.  S.  360,  where  it  was  said  by  the 
chief  justice : 

"All  qnallfled  voters  who  absent  themselves  from  an  election  daly  called 
are  presnmed  to  assent  to  t3ie  expressed  will  of  the  majority  of  those  voting, 
unless  the  law  provldtng  for  the  election  otherwise  declares.  Any  other  rule 
would  be  productive  of  the  greatest  Inconvenience,  and  ought  not  to  be  adopted 
unless  the  legislative  will  to  that  effect  is  clearly  expressed." 

In  this  case  the  court  held  that  a  statute  which  provided  "that  not 
less  than  two-thirds  of  the  qualified  voters  of  the  township  voting 
at  such  election  are  in  favor  of  sach  subsciiption"  was  not  repugnant 
to  a  constitutional  provision  of  the  state  providing  that  the  general 
assembly  should  not  authorize  a  town  to  become  a  stockholder,  or 
loan  its  credit,  "unless  two-thirds  of  the  qualified  voters  of  such 
county,  city  or  town,  at  a  regular  or  special  election,  to  be  held  there- 
in shall  assent  thereto."  In  Carroll  Co.  v.  Smith,  111  U.  S.  556,  4 
Sup.  Ot.  539,  the  court  considered  the  effect  of  a  similar  constitu- 
tional provision,  using  this  language : 

"The  assent  of  two-thirds  of  the  qualified  voters  of  the  county,  at  an  elec- 
tion lawfully  held  for  that  purpose,  to  a  proposed  issue  of  municipal  bonds, 
mteuded  by  that  instrument,  meant  the  vote  of  two-thirds  of  the  qualified 
voters  present  and  voting  at  such  election  in  its  favor,  as  determined  by  the 
official  return  of  the  result.  The  words  'qualified  voters,'  as  used  in  the  con- 
!>tltutIou,  must  be  taken  to  mean,  not  those  qualified  and  entitled  to  vote, 
but  those  qualified  and  actually  voting.  In  that  connection,  a  voter  is  one  who 
votes,  not  one  who,  although  qualified  to  vote,  does  not  vote." 

To  the  same  effect  is  St.  Joseph  Tp.  v.  Rogers,  16  Wall.  644,  Such, 
also,  is  the  rule  applicable  to  private  corporations.  Field  v.  Field, 
9  Wend.  395;  1  Mor.  Priv.  Corp.  §  476. 

It  was  said  by  Chancellor  Kent  that  the  same  principle  prevails 
in  incorporated  societies  as  in  the  community  at  lai^e,  and  that  acts 
of  the  majority,  in  cases  within  the  charter  power,  control;  the  "ma- 
jority" meaning  the  major  part  of  those  present  at  the  meeting  who 
act.  2  Kent,  Comm.  (14th  Ed.)  293.  We  think,  also,  that  the  rea- 
sons assigned  by  the  court  in  Smith  v.  Proctor,  130  N.  Y.  319,  29 
N,  E.  312,  logically  carry  the  construction  of  this  statute  to  the  same 
result.  Counsel  for  the  appellant  relies  upon  People  v.  Trustees  of 
Village  of  Fort  Edward,  70  N.  Y.  28,  as  establishing  a  contrary  doc- 
trine It  is  to  be  observed  that  this  case  arose  under  an  act  au- 
thorizing towns  to  bond  in  aid  of  the  construction  of  railroads.  The 
courts  of  this  state  in  constraing  these  statutes  have  uniformly  held 
that  a  strict  compliance  with  the  statute  was  essential,  as  the  pur- 
pose of  such  legislation  involved  an  incumbrance  of  the  taxable 
proijerty  of  the  town,  in  aid  of  a  private  enterprise.  Such  expend- 
itnre  of  public  money  or  pledge  of  public  credit  was  quite  foreign 
to  any  purpose  of  governmental  expenditure  for  the  public  good, 
and  came  in  time  to  meet  an  absolute  constitutional  prohibition, 
based  upon  principles  of  public  policy.  The  case  is  clearly  dis- 
46N.Y.8.-40 
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tinguishable  from  the  present  statute.  The  railroad  act  aathoriziag 
the  town  to  bond  required  that  the  "taxable  inhabitants  of  said 
village  may  at  such  meeting,  by  a  majority  vote,  decide  to  raise  a  smn 
not  exceeding  (20,000,  for  the  purposes  provided  in  the  act."  And 
further:  "In  case  a  majority  of  said  taxable  inhabitants  shall  vote 
to  raise  such  sum  for  said  purpose,"  etc.  It  is  noticed  that  the 
right  to  incur  the  debt  is  limited  to  a  specific  class  of  inhabitants 
(i.  e.  those  who  were  to  pay  the  debt);  and  it  is  clear,  as  the  court 
held,  that  the  object  of  the  statute  was  to  obtain  a  majority  expres- 
sion of  such  persons  before  a  debt  could  be  saddled  upon  them,  and 
would  be  satisfied  with  nothing  less.  In  the  present  case  the  object 
of  the  expenditure  is  for  a  purely  governmental  purpose,  which 
inures  to  the  general  good  of  the  public  at  large.  The  right  to  vote 
upon  the  proposed  expenditure  is  not  limited  to  any  class  of  citizens, 
but  embraces  all  qualified  voters.  The  distinction  between  the  two 
cases  is  plain  and  radical.  One  seeks  to  pledge  the  public  credit 
for  private  ends,  which  is  opposed  to  public  policy;  the  other  seeks 
to  create  better  conditions  for  the  enjoyment  of  all  dtizens.  The 
first  leads  the  courts  to  a  strict  and  literal  construction  of  the  law; 
the  second  relaxes  the  rule,  and  invites  a  liberal  view.  One  is  op- 
posed to  the  public  policy  of  the  state;  the  other  is  her  handmaid, 
leading  to  the  public  good.  Many  cases  arising  in  other  states  are 
dted  by  the  learned  counsel  for  the  appellants,  and  others  might 
have  been,  where  the  courts  have  Adopted  the  view  opposed  to  the 
one  which  meets  our  approval,  as  above  expressed.  The  authorities, 
it  is  conceded,  are  not  in  harmouy,  and  in  at  least  one  state  the  view 
of  the  court  is  not  in  all  respects  in  harmony  with  itself.  State  v. 
Winkelmeier,  35  Mo.  103;  State  v.  Mayor,  etc.,  37  Mo.  270.  We  do 
not  attempt  to  reconcile  what  is  irreconcilable.  There  is  no  want 
of  harmony  in  the  decisions  of  this  state,  so  far  as  they  have  gone, 
and  we  are  led  to  the  conclusion  that  the  reasoning  of  the  cases 
we  have  cited  expresses  the  correct  rule  of  law.  Extreme  cases 
may  be  supposed  where  a  technical  majority  might  exist,  and  yet 
where  ihe  court  would  feel  constrained  to  hold  that  the  statute  had 
not  been  complied  with.  If  only  one  or  two  votes  should  be  cast 
upon  a  proposition,  and  those  for  it,  in  a  case  where  there  existed 
thousands  of  electors,  the  court  might  well  hold  that  there  had  been 
no  expression  by  the  people  upon  the  subject.  Such  cases  are  not 
likely  to  arise,  and  such  is  not  the  present  one.  Here  the  vote  was 
large,  and  the  majority  substantial.  This  prompts  us  to  say  that 
the  statute  was  satisfied,  and  the  resolution  of  the  board  was  author- 
ized by  a  majority  vote  of  the  electors  who  voted  upon  the  proposi- 
tion to  bond  at  the  annual  town  meeting. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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BRADL.ET  v.  JOHN  HANCOCK  MUT.  LIFE  IXS.  00. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  13,  1897.) 

1.  Life  Inscrance— Failure  to  Pay  Prkmiums— Waiver  of  Fokpbitdre. 

Defendant  insurance  company  issued  to  onp  B.  a  policy  of  insurance  on 
his  life,  the  premiums  on  which  were  payable  weekly,  and  which  provided 
that,  if  the  premiums  should  be  over  four  weeks  In  arrears,  the  policy 
should  be  "out  of  benefit"  B.  havluK  died.  In  an  action  on  the  policy  it 
appeared  that  at  the  time  of  his  deatii  more  had  been  paid  on  the  policy 
tlian  the  total  premiums  then  accrued,  but  that  during  a  period  of  more 
than  four  weeks  some  time  before  B.'s  death  nothing  bad  been  paid.  The 
company  at  this  time  notified  B.  that  the  policy  bad  lapsed,  and  called  for 
a  health  certificate  as  a  condition  of  reinstating  it,  which  B,  signed,  and 
sent  to  the  company,  agreeing  therein  that  the  reinstatement  should  be  on 
condition  that  the  statements  in  the  certificate  were  true.  It  also  appeared 
that  after  this  time  the  company  accepted  payment  of  premiums.  The 
proofs  of  R's  death,  submitted  to  the  company,  indicated  that  he  had  not 
been  in  sound  health  at  the  time  of  signing  the  certificate,  but  there  wrh 
evidence  authorizing  a  finding  that  he  was.  Held,  that  the  trial  court  was 
authorized  to  find  that  the  nonpayment  of  premiums  was  waived,  that 
there  was  no  lapse,  that  the  company  was  never  entitled  to  require  B.  to 
apply  for  reinstatement,  and  that  the  beneficiary  was  entitled  to  recover 
on  the  policy. 

3.  Same— Proom  or  Death— Conclusivkkkss. 

The  proofs  of  death  submitted  to  a  life  Insurance  company  under  a  pol- 
icy, though  admissible.  In  an  action  on  the  policy,  as  evidence  of  the  cause 
of  death,  are  not  condnslTe  on  the  benefldary. 

Appeal  from  trial  term. 

Action  by  Winifred  Bradley  against  tbe  John  Hancock  Mutual  Life 
Insurance  Company.  From  a  judgment  on  a  verdict  for  plaintiff,  and 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  GOODBICH,  P.  J.,  and  OULLEN,  BAKTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Leonard  J.  Langbein,  for  appellant. 
JoibiU  W.  I^on,  for  respondent. 

GOODRICH,  P.  J.  The  action  was  Iwwight  upon  an  insurance 
policy  issued  in  August,  1891,  upon  the  life  of  Patrick  Bradley,  pay- 
able to  his  wife.  At  the  same  time  three  other  policies  were  issued 
to  members  of  the  family.  The  weekly  premiums  upon  the  several 
policies  were  as  follows: 

Bradley,   Ed.   B $  .05 

Mary    05 

Patrick  Bradley   10 

Winifred      "  10 

Total *  .30 

Bradley  died  November  17, 1896.  The  prMniums  were  payable  week- 
ly, and  the  policy  jHroyided  that  "all  policies  upon  which  premiums  are 
over  four  weeks  in  arrears  are  out  (rf  benefit."  It  was  the  custom  of 
the  insured  to  pay  the  premiums  on  all  of  the  policies  together  in  one 
sum.  The  company  issued  with  the  policies  what  is  called  a  "I^mium 
Receipt  Book,"  one  of  which,  commencing  January  8,  1896,  was  pro- 
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dueed  in  evidence.  One  column  gives  the  weekly  dates  when  pre- 
miums fell  due;  a  second  column,  the  date  when  the  premium  was 
paid;  a  third,  the  amount  of  premium;  and  the  fourth,  the  collector's 
signature.  This  book,  commencing  on  January  8,  1896,  shows  a  num- 
ber of  payments,  which  may  be  summarized  as  follows:  The  number 
of  weeks  ft'om  January  •  8,  1896,  to  November  11,  1896,  is  45. 
There  are  entered  in  the  book,  and  receipted  for  by  the  collector  of 
the  company,  pajTnents  on  the  four  policies  amounting  to  flL80. 
Tliere  is  also  credited  a  dividend  equal  to  10  weeks'  premium  on  two  of 
the  policies,  amounting  to  |1.50.  There  is  also  in  evidence  a  letter 
from  the  secretary  of  the  company,  showing  the  receipt  by  him  of 
f  1.20.  These  sums  amount  in  all  to  f  14.50,  which  is  one  dollar  more 
than  the  amount  of  payment  due  at  the  time  of  the  death  of  Patrick 
Bradley,  who  died  on  November  17,  1896,  before  another  premium 
became  due.  So  far  as  appears  by  the  book,  however,  there  waa  no 
weekly  payment  made  between  September  9th  and  November  6th,  and 
on  October  22d.the  secretary  of  the  company,  who  had  received  the 
11.20  above  referred  to.  wrote  Mrs.  Bradley  that  the  policy  had 
lapsed,  as  no  payment  had  been  made  for  a  period  of  four  weeks,  and 
that  it  would  be  necessary  to  have  a  health  certificate  signed  and 
returned  with  90  cents  extra  premium,  when,  if  all  were  satisfactory, 
the  company  would  reinstate  the  policy,  holding  meantime  the  receipt 
book  and  the  f  1.20  which  she  had  remitted,  ^e  insured  made  appli- 
cation for  reinstatement,  in  which  he  said : 

"I,  being  the  person  Insured  hereby,  make  application  for  tbe  reinstatement 
of  said  policy,  and  certify  that  1  am  in  good  henlrlr.  that  I  have  not  cowmlted 
A  phj'siclan  since  date  -wlieu  last  payment  was  due  as  nbove;  and  I  unde»tan<l 
that  said  policy  Is  not  now  in  force,  and  is  to  be  reinstated  only  on  coadition 
of  tlie  truth  of  the  above  statements;  and  that  no  liability  is  assumed  by  said 
company  unless  this  application  for  rein.statement  is  accepted  at  its  home 
office." 

Subsequently,  however,  other  payments  were  entered  on  the  book, 
viz.  November  6,  f2.40,  and  on  November  23d,  after  the  death  of  the 
insured,  10  cents.  After  Bradley's  death,  proofs  of  loss  were  present- 
ed by  the  plaintiff,  in  which  it  was  stated  that  the  deceased  died  of 
tuberculosis  pulmonis,  with  other  complications,  and  that  the  dura- 
tion of  the  disease  had  been  four  months.  The  plaintiff,  at  the  trial, 
offered  in  evidence  the  policy  of  insurance  in  suit,  and  rested,  without 
proving  the  death  of  Bradley,  the  same  having  been  admitted  by  the 
answer.  The  defendant's  counsel  moved  to  dismiss  the  complaint  on 
the  ground  that  the  plaintiff  had  not  shown  the  payment  of  the  premi- 
ums, whereupon  the  plaintiff,  being  recalled,  testified  that  she  had 
paid  the  pr^uiums  continuously  until  the  death  of  the  insured,  and 
produced  the  premium  receipt  book  above  referred  to.  Upon  her 
cross-examination,  the  application  for  reinstatement  was  produced  and 
offered  in  evidence  by  the  defendant,  and  also  the  proofs  of  death 
before  mentioned.  At  the  close  of  the  evidence  the  defendant  moved 
to  dismiss  the  complaint  on  the  ground  that  the  payment  of  the 
preminms  was  not  proven,  that  there  had  been  an  application  for  a 
reinstatement  of  the  p(dicy  and  that  the  same  had  not  been  granted, 
and  that  the  luroofs  of  loss  showed  that  the  insured  had  had  tuber- 
culosis pulmonis  for  fonr  months  previous  to  his  death,  and,  conse- 
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quentlj,  was  not  in  good  health  at  the  time  of  the  application  for  rein- 
Btatement  of  the  policy.  Both  parties  moved  for  a  direction  of  a 
verdict,  and  the  question  is  whether  there  was  sufficient  evidence  to 
establish  the  payment  of  the  premiums.  It  appeared  clearly  that 
there  was  a  period  of  upwards  of  four  wed^s,  viz.  September  9th  to 
November  26th,  for  which  no  premiums  had  been  paid,  and  one  of  the 
conditions  of  the  policy,  as  stated  above,  is  as  follows:  "All  p61icies 
upon  which  premiums  are  over  four  weeks  in  arrears  are  out  of  bene- 
fit." Assuming,  for  the  moment,  that  there  had  been  a  failure  to  pay 
premiums  as  claimed,  and  that  the  policy  had  lapsed,  and  that  the  com- 
pany was  justified  in  requiring  an  application  for  reinstatement,  still, 
as  it  continued  to  receive  weekly  premiums,  as  shown  by  the  receipt 
bo<:^  and  d^endant's  letter  of  October  22d,  which  exceeded  the 
amount  of  premiums  due  on  the  day  of  Bradley's  death,  and  continued 
to  receive  them  aft«  the  receipt  of  the  application  for  reinstatement, 
the  date  of  which  is  not  given,  but  which  must  have  been  after  October 
22d,  the  date  of  the  company's  letter  requiring  it,  the  defendant 
waived  the  nonpayment  of  the  premiums  during  the  period  of  four 
weeks  above  referred  to.  The  appellant  claims,  however,  that  the 
receipt  of  premiums  was  induced  by  the  statements  in  the  application 
for  reinstatement  that  the  insured  was  in  good  health,  and  had  not 
consulted  a  physician  for  four  months;  but  the  oral  testimony  of  the 
plaintiff  was  that  the  insured  was  in  good  health,  and  had  not  consult- 
ed a  physician;  that  neither  Dr.  I>eahy  nor  Dr.  Meddrick  attended 
bim;  that  Dr.  Leahy  came  to  the  house  to  see  her  sister,  and  that 
while  there  he  had  prescribed  for  her  husband,  and  given  him  some 
medicine,  and  that  this  was  on  the  Friday  before  his  death.  There  is 
some  Buggestitm  of  his  i^evious  prescription  for  la  grippe,  four  or  live 
months  before  his  death,  but  this  date  is  not  very  definite,  and  it  was 
apparently  more  than  four  months  before  October  22d;  and  the  plain- 
tiff says  her  husband  recovered  his  health  after  that,  so  that  it  is  not 
all  clear  that  there  was  any  consultation  with  a  physician  within  the 
meaning  of  the  term  used  in  the  application  for  reinstatement,  "con- 
sulted a  physician."  Bhe  also  testifies  that  she  did  not  know  Dr.  Med- 
drick, had  never  heard  of  him,  and  that  he  did  not  attend  the  insured. 
This  evidence  becomes  important  in  view  of  the  proofs  of  death  sub- 
mitted by  the  plaintiff.  Th«e  are  two  medical  certificates.  Dr. 
Leahy's  certificate  contains  the  following:  "Date  of  first  visit  or 
prescription  in  last  illness?  Aug.  1, 1896."  Dr.  Meddrick's  certificate 
says:  "Date  of  your  first  visit  or  prescription  in  last  illness?  April 
29, 1896.  Did  not  attend  him  during  last  illness.  Date  of  your  last 
visit?  July  18,  1896."  'These  statements  are  not  inconsistent  with 
the  testimony  of  the  plaintiff,  for  the  reason  already  adverted  to.  The 
most  that  can  be  said  is  that  there  was  conflicting  or  inconsistent  evi- 
dence which  might  have  been  submitted  to  the  jury,  but  this  the  de- 
fendant waived  by  its  request  for  the  direction  of  a  verdict,  and  its 
failure  thereafter  to  ask  for  a  submission  of  the  question  of  fact  to  the 
jury.  But  it  is  also  to  be  observed  that  the  question  in  the  medical 
certificate  relates  to  "visit  or  prescription."  The  answers  are  not  in- 
consistent with  the  plaintiff's  testimony  as  to  a  prescription  when  Dr. 
Leahy  came  to  see  her  sister.     It  is  true  that  the  proofs  of  loss  furnish 
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some  eridence  of  the  facte  therein  stated,  but,  after  all,  they  are  only 
prima  facie  evidence,  and  may  be  rebutted.  In  Chinnery  v.  Insurance 
Co.,  15  App.  Div.  515,  44  N.  Y.  Snpp.  581,  it  was  held  that,  while  proofs 
should  have  been  admitted  as  evidence,  they  were  not  conclusively 
binding  upon  the  plaintiff.  See,  also,  to  the  same  effect,  Hanna  v. 
Insurance  Ca,  150  N.  Y.  526,  44  N.  E.  1099;  Howard  v.  Association, 
18  Misc.  Bep.  74,  41  N.  Y.  Supp.  33.  To  hold  otherwise  would  be  to 
put  the  beneficiary  always  at  the  mercy  <rf  the  physician,  whose  diag 
nosis  might  be  utterly  unfounded  or  unreliable.  The  defendant  might 
have  produced  and  examined  the  physicians  at  the  trial  to  establish 
the  stat^nents  of  the  certificates,  and  cannot,  in  the  face  of  the  plain- 
tiff's testimony,  and  after  moving  for  the  direction  of  a  verdict,  rely 
upon  the  certificates  to  the  extent  of  saying  that  they  must  necessarily 
overcome  the  positive  testimony  of  the  plaintiff.  It  may  also  be  said 
that  from  the  receipt  by  the  company  of  the  application  for  reinstate- 
ment, and  its  failure  to  return  it,  and  the  acceptance  of  subsequent 
payments  by  the  collector  who  had  been  in  the  habit  ot  receiving 
premiums,  the  consent  of  'the  company  to  the  reinstatement  may  be 
inferred.  At  any  rate,  we  think  the  company  was  put  to  its  proof 
that  it  had  not  made  such  reinstatement.  The  evidence  upon  this 
subject  was  in  its  own  possession,  and  the  general  rule  is  that  a  party 
which  sets  xa>  an  affirmative  defense,  and  has  the  evidence  in  its 
possession,  is  bound  to  prove  such  fact  affirmatively,  rather  than  is  the 
other  party  to  jwove  the  negative.  This  suggestion  receives  pointed 
force  from  the  peculiar  form  of  the  answer,  in  which  the  defendant 
alleged,  but  only  upon  information  and  belief,  that  such  application 
Had  not  been  accepted  nor  said  pcrficy  reinstated.  In  Spencer  v.  In- 
surance Co.,  142  N.  Y.  505, 37  N.  E.  617,  the  court  held  that  the  burden 
of  proof  is  upon  a  defendant  to  establish  an  affirmative  defmse  set  up 
in  an  answer,  and  that  this  burden  is  not  changed  by  the  presentation 
of  evidence  which  prima  facie  establishes  the  defense.  The  learned 
oom-t  below  was  therefore  justified  in  finding  from  the  evidence  that 
the  premiums  had  been  fully  paid,  that  there  was  never  any  lapse  of 
the  policy,  that  the  company  was  never  in  a  position  to  require  ihe  in- 
sured to  apply  for  a  reinstatement,  and  that  on  the  whole  evidence 
the  plaintiff  was  entitled  to  the  direction  of  a  vmlict. 
The  judgment  is  affirmed.     All  concur. 


(2(t  Aiui.  Dlv.  19.) 

BALDWIN  V.  KBLLT. 

(Supreme  Conrt,  Appellate  Division,  Second  Department   July  IS,  189T.) 

CONTnACTR — EVIDKNCK. 

In  an  action  involring  a  building  contract,  In  wblcb  no  price  was  fixed, 
but  plaintiff,  the  builder,  was  to  be  paid  as  upon  qnantum  meruit,  when 
plaintiff  bad  given  evidence  of  tbe  value  of  the  work  and  material,  wblch 
bad  not  been  contradicted  by  defendant,  but  botb  parties  had  given  evi- 
dence of  tbe  value  of  tbe  completed  stmcture,  held,  that  tbe  court  would  ba 
justified  In  giving  judgment  for  the  value  of  tbe  work  and  material,  ac- 
cording to  plaintiff's  evidence,  but  no  one  except  plaintiff  conld  complain 
of  a  judgment  somewhat  reduced  from  this  amount,  In  accordance  with 
some  of  the  evidence  as  to  value  of  the  completed  structure. 
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Appeal  from  special  term. 

Action  by  Frank  Baldwin  against  William  Kelly.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J,  and  CULLEN,  BAETLETT, 
HATCH,  and  BRADLEY,  JJ. 

David  K.  Case,  for  appellant. 
H.  A.  Monfort,  for  respondent. 

GOODRICH,  P.  J.  The  action  is  brought  to  foredofle  a  mechanic's 
lien.  The  defendant  was  the  owner  of  a  house  and  lot  at  Rockaway 
Beach,  and  made  a  contract  with  the  plaintiff  to  build  an  addition 
to  the  house  already  upon  the  lot.  The  parties  differ  in  their  testi- 
mony as  to  the  terms  of  the  agreement.  The  plaintiff  offered  testi- 
mony tending  to  show  that  he  had  done  work  for  the  defendant  be- 
fore this  time,  and  that  they  went  together,  and  staked  out  on  the 
ground  the  dimensions  of  a  bnilding  to  be  erected  as  an  extension  to 
the  house  already  on  the  lot,  and  that  for  this  work  the  defendant 
agreed  to  pay  him  $3,500;  that  afterwards  the  defendant  concluded 
to  increase  the  size  and  character  of  the  extension,  and,  still  later, 
to  have  the  old  house  removed,  and  a  new  and  larger  one  built, 
and  he  and  the  plaintiff  together  staked  off  the  dimensions  of  the 
new  house  to  take  its  place;  that  there  was  no  price  agreed  upon 
for  the  entire  work;  that  defendant  told  him  to  go  ahead,  and  do 
the  work;  that  plaintiff  removed  the  old  house,  and  built  both  the 
extension  and  new  house,  larger  in  breadth,  width,  and  height  than 
that  originally  intended.  The  defendant  offered  testimony  tending 
to  show  that  the  plaintiff  agreed  to  build  the  entire  structure  and 
remove  the  old  house  for  f3,500.  The  plaintiff  offered  in  evidence 
a  bill  of  particulars,  and  testified  to  its  correctness  as  to  materials 
and  labor.  This  bill  included  $75  for  painting  a  bam,  |50  for  build- 
ing a  manure  pit,  and  |70  paid  for  insurance  premium,  and  these 
items  are  admitted  by  defendant  to  be  correct.  The  total  amount 
was  f 5,864.27,  upon  which  there  had  been  paid  by  the  defendant,  in 
cash,  $3,789.32,  and  there  was  credited  f  125  toe  a  horse  sold  by  the 
defendant  to  the  plaintiff,  and  $350  as  the  value  of  the  old  house  re- 
moved by  the  plaintiff.  The  balance  of  the  bill  was  fl,599.95.  The 
court  found  that  the  work  was  done  at  the  request  of  the  defendant, 
without  mentioning  in  the  findings  any  agreement  fixing  a  price  for 
any  part  of  it,  and  that  the  woi4  was  worth  |5,494.32,  on  which  the 
defendant  had  paid,  including  the  old  house,  the  value  of  which  he 
found  to  be  $400,  the  sum  of  $4,244.32,  leaving  still  due  $1,250,  for 
which  sum  he  gave  the  plaintiff  a  judgment.  The  value  of  ike  work 
and  materials  having  been  proven  by  the  plaintiff,  the  defendant 
omitted  to  give  any  testimony  to  disprove  it.  Each  party,  however, 
offered  evidence  to  prove  the  value  of  the  completed  structure.  The 
plaintiff's  evidence  eiiowed  the  value  to  be  from  $6,900  to  $6,200,  and 
at  the  close  of  the  evidence  the  defendant  had  offered  no  testimony  as 
to  the  value  of  the  work  and  materials.  The  court  suggested  that 
there  was  no  proof  of  such  value,  evidently  referring  to  the  defendant's 
failure  to  prove  anything  in  regard  to  it,  and  that  he  must  assume 
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that  it  was  worth  what  the  plaintiff  claimed,  whereapon  the  defend- 
ant's counael  stated  that  his  client  had  only  made  one  agreement  with 
the  plaintiff,  viz.  to  paj  him  ^,500  for  the  whole  woric.  The  court 
inquired  whether  he  expected  to  get  a  house  worth  (6,000  for  f3,500, 
and  the  counsel  answered  that  the  defendant  had  made  an  offer  to  sub- 
mit the  matter  to  two  builders,  and  pay  whatever  was  the  difference 
in  valuation.  The  court  again  suggeBttd  that  the  defendant  ought  to 
make  some  proof  of  value,  whereupon  the  defendant  called  a  witness, 
who  testified  that  the  value  was  ^5,000.  I  think  that  upon  all  the  evi- 
dence the  learned  court  was  justified  in  finding  that,  although  there 
was  originally  an  agreement  to  put  up  the  extension  for  |3,500,  this 
agreement  was  abrogated  by  the  subsequent  negotiation,  and  that 
there  was  no  contract  price  fixed  when  the  work  began,  but  that  the 
plaintiff  was  to  be  paid  as  for  quantum  meruit ;  and  tMs  is  also  con- 
firmed by  the  fact  that  during  the  transactions  the  defendant  paid  the 
plaintiff  in  cash  a  sum  considerably  larger  than  the  |3,500.  The 
plaintiff  was,  therefore,  put  to  his  proof  as  to  the  value  of  woA  and 
materials,  and  the  value  as  stated  by  him  was  not  contradicted  by  the 
d^endant.  The  learned  justice  would  have  been  justified  in  giving 
the  plaintiff  judgment  for  the  difference  between  (5,86427,  the  value 
ot  work  and  material  as  proved,  and  the  amounts  of  the  credits, 
(4,264.32,  viz.  (1,599.95,  but  he  was  probably  influenced  by  the  evi- 
dence on  both  sides  as  to  the  value  at  the  comT^eted  work,  and  conse- 
quently reduced  somewhat  his  estimate  of  the  value  of  the  work  and 
materials,  of  which  finding  only  the  respondent  can  complain. 

Upon  the  evidence  we  see  no  reason  to  review  his  conclusions,  and 
affirm  the  judgment.     All  concur. 


(20  App.  DlT.  e.) 

KOCH  et  al.  v.  BISSELL. 

(Supreme  Court,  Appellate  Dlvieion,  Second  Department   Jtdy  13,  1897.) 

NxcEssARiEs  Furnished  Wife— Ltabilitt  op  Husbajid. 

In  an  action  to  recover  for  alleged  necessaries  fomlsbed  to  the  defend- 
ant's wife,  it  is  error  to  admit  a  letter,  written  by  tbe  wife  to  plalntUF  after 
the  parchase  and  delivery  of  the  Koods,  saying  that  her  husband  has  uoi 
furnished  her  with  sufficient  money  to  pay  her  bills,  and  asking  plalntifT  to 
look  to  him  for  payment;  and  the  error  Is  not  cured  by  a  statement  in  the 
charge  to  the  jury  that  the  letter  was  admitted  only  to  show  delivery  of  the 
goods,  It  not  being  competent,  against  the  hnsband,  for  that  purpose. 

Appeal  ftom  trial  term,  Kings  county. 

Action  by  Samuel  Koch  and  others  against  Eugene  V.  H.  Bissell. 
Judgment  for  plaintiffs,  and  defendant  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  aad  CDMiEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

James  J.  Allen,  for  appellant. 
James  W.  lUdgway,  for  respondents. 

BRADLEY,  J.  Action  to  recover  for  hats,  furs,  ribbons,  and  other 
dress  goods  famished  by  the  plaintiffs  to  Mrs.  Bissell,  wife  of  the  de- 
fendant, for  her  use.     The  defendant  and  his  wife  were  living  to- 
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gether.  There  is  evidence  tending  to  prove  that  he  had  been  In  the 
habit  of  paying  bills  for  goods  purchased  by  his  wife;  and  whether 
those  in  controversy  came  within  such  as  might,  in  view  of  the  station 
in  life  of  the  hosband  and  wife,  be  deemed  necessaries,  and  suitable 
for  her,  and  whether  his  custom  had  been  to  permit  her  to  malie  pur- 
chases for  herself  and  to  pay  the  bills  himself,  were  questions  of  fact 
fairly  submitted  to  the  jury.  And,  while  the  evidence  permitted  the 
jury  to  find  these  facts  in  the  aflarmative,  it  did  not  require  that  con- 
clusion. The  difficulty  in  the  way  of  sustaining  the  recoverj-  arises 
upon  the  exception  taken  by  the  defendant  to  the  reception  in  evi- 
dence of  a  letter  written  by  the  defendant's  wife  to  the  plaintiffs  after 
the  purchases  were  made,  to  the  eifect  that  she  had  been  called  upon 
by  the  plaintiffs'  collector,  that  her  husband  would  have  to  settle  the 
bill,  that  she  had  no  money  except  what  he  let  her  have,  and  that 
it  had  been  so  small  in  amount  for  the  past  few  months  as  to  render  it 
Impossible  for  her  to  pay  bills;  and  added,  "Kindly  look  to  him  for 
same,  not  to  me."  This  letter  was  her  mere  declaration,  distinct  from 
the  transaction  of  the  purchase  or  delivery  of  the  goods,  and  clearly 
incompetent  as  evidence.  The  statement  of  the  trial  justice  in  the 
rharge  to  the  jury  that  the  letter  was  put  in  evidence  solely  to  show 
the  delivery  of  the  goods,  and  that  the  jury  were  not  to  take  it  as 
proof  of  any  of  the  statements  of  fact  contained  in  it,  did  not  necessa- 
rily cure  the  error.  The  evidence  was  not  stricken  out.  Mandeville 
V.  Guernsey,  51  Barb.  99.  Nor  was  it  competent  as  evidence,  against 
the  hosband.  to  show  the  delivery  of  the  goods.  It  cannot  be  seen 
that  the  reception  of  the  letter  in  evidence  may  not  have  had  an  effect 
inrejudicial  to  the  defendant. 

And  therefore  the  judgment  and  order  should  be  reversed,  and  a 
Dew  trial  granted ;  costs  to  abide  the  event.     All  concur. 


(20  Mlw.  R^.  484.)    . 

POOANnCO  WATBRWORKS  00.  ▼.  LOW  et  tL 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1897.) 

1.   COBFOHATIONS— ESTOPPEL  TO   DKKY   VALIDITY  OF  STOCKS  AKD  BOSDS. 

The  P.  Co.  was  organized  by  eight  persons,  who  subscribed  for  11  shares 
of  Its  stock.  Immediately  after  its  organization.  It  entered  Into  contract 
with  one  L.,  who  subscribed  for  1.760  shares  of  the  stock,  under  which 
contracts  L.  futnlshed  all  the  money  and  did  all  the  work  necessary  to  con- 
struct and  equip  the  company's  plant,  and  received  therefor  $498,000  of  the 
stock,  including  the  1.750  shares  for  which  he  had  subscribed,  and  $350,000 
of  first  mortgage  bonds  of  the  company.  All  these  contracts  were  made  and 
the  stock  and  bonds  were  Issued  with  the  knowledge  and  consent  of  all 
the  company's  stockholders  and  directors.  Several  years  later  the  company 
brought  suit  against  L.  and  the  trustee  of  the  mortgage  securing  the  bonds 
to  restrain  foreclosure  of  the  mortgage,  and  declare  the  stock  and  bond« 
void.  Held  that,  without  first  returning  or  offering  to  return  to  L.  all  that 
It  had  received  under  the  contracts  with  him,  the  plaintiff  could,  under  no 
drcninstances,  be  entitled  to  any  relief. 
X  Bamk— Ratipicatiox. 

Beld,  further,  that,  as  the  acts  complained  of  liad  been  approved  at  the 
time  by  all  the  stockholders,  and  had  been  afterwards  acquiesced  In  by 
them,  even  If  such  acts  were  fraudulent,  the  corporation  would  l)e  estopped 
to  disaffirm  tbem. 
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8.  Sahb. 

A  corporation  cannot  be  said  to  be  defrauded,  In  law  or  In  fact  by  any 
acts  done  with  the  ftiU  knowledge  and  consent  of  all  the  Individuals  who 
compose  the  corporation,  nor  does  any  right  to  complain  of  such  acts  after- 
wards accrue  to  the  corporation  by  reason  of  the  acquisition  of  Its  stock 
by  other  parties. 

Action  by  the  Pocantico  Waterworks  Company  against  Low  and 
Ellis  to  cancel  certain  stocks  and  bonds.     Complaint  dismissed. 

Franklin  Bien,  fw  plaintiff. 

C.  L.  Atterbury,  for  defendants  Low  and  Ellis. 

David  McClure,  for  defendant  Fanners'  Loan  &  Trust  Co. 

Mclaughlin,  J,  The  plaintiff  was  incorporated  on  the  16th  day 
of  February,  1886,  under  chapter  737  of  the  Laws  of  1873  and  the  acts 
amendatory  thereof,  with  an  authorized  capital  stock  of  $200,000, 
divided  into  shares  of  JlOO  each,  for  the  purpose  of  furnishing  water  to 
certain  villages  in  the  county  of  Westchesta-,  and  other  consumers. 
Shortly  after  the  incorporation,  the  directors  applied  to  the  defendant 
Low  for  financial  assistance  in  the  construction  of  a  system  of  water- 
works for  plaintiff.  In  pursuance  of  such  request,  he  i-endered  valua- 
ble services  to  and  furnished  money  and  materials  for  the  corporation, 
and  to  such  an  extent  that  in  February,  1887,  when  subscriptions  to  the 
capital  stock  were  first  made,,  the  plaintiff  was  indebted  to  him  in  up- 
ward of  1100,000.  The  incorporators,  eight  in  nujnber,  then  subscribed 
for  11  shares  of  the  capital  stock,  and  the  defendant  Low  for  1,750.  The 
balance  of  the  stock  was  not  taken.  On  the  28th  of  May  following  the 
plaintiff  entered  into  a  contract  with  Low  for  the  construction  of  a 
system  of  waterworks  for  it  according  to  plans  and  specifications 
therein  specified,  for  which  it  agreed  to  deliver  to  him  or  his  assigns 
$498,900  of  its  capital  stock,  including  the  |175,000  theretofore  sub- 
scribed for  by  him,  and  $287,000  of  its  first  mortgage  bonds;  and, 
to  enable  it  to  carry  out  the  contract,  a  special  meeting  of  all  its  stock- 
holders was  held  three  days  thereafter  for  the  purpose  of  increasing 
the  capital  stock  to  $500,000.  The  capital  stock  was  thus  increased ; 
and,  for  a  like  purpose,  and  about  the  same  time,  upon  the  consent  of 
all  the  stockholders,  the  mortgage  to  secure  $500,000  in  bonds  was 
executed.  Under  the  terms  of  the  contract  the  stock  and  bonds  were 
only  to  be  issued  and  delivered  as  the  work  progressed.  Before  the 
completion  of  the  work,  another  or  supplemental  contract  was  made 
with  Low,  with  the  consent  of  all  the  stockholders,  for  the  perform- 
ance of  additional  work,  and  for  which  plaintiff  agreed  to  deliver  to 
him  additional  bonds  to  the  amount  of  $63,000.  Under  these  con- 
tracts Low  commenced  work,  and  built  a  complete  system  of  water- 
works for  the  plaintiff.  The  work  waa  finished  about  December,  1888, 
and  then,  ot  in  January,  1889,  turned  over  to  and  accepted  by  plain- 
tiff's board  of  directors,  after  an  inspection  by  a  committee  appointed 
for  that  purpose.  The  action  of  the  cranmittee  in  accepting  the  works 
from  Low  was  approved  by  all  the  stockholders  at  the  annual  meeting 
held  in  January,  1889.  The  stock  and  bonds  were  issued  and  deliv- 
ered to  Low  as  provided  in  the  contracts.  The  plaintiff  now  brings 
this  action  to  restrain  the  defendant  trust  company  from  foreclosing 
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the  mortgage;  and  to  have  adjudged  void  the  stock  and  bonds  de- 
livered to  Low,  upon  the  ground  that  they  were  issued  and  delivered  in 
Tiolation  of  the  laws  of  the  state,  and  in  fraud  of  plaintiff's  Lip:htB. 

After  a  most  careful  consideration  of  the  evidence  offered  upon 
the  trial  of  this  action,  and  the  voluminous  briefs  submitted  by  coun- 
sel, I  am  unable  to  see  how  the  plaintiff  is  entitled  to  the  relief  asked. 
The  money  used  in  constructing  its  works,  laying  its  mains,  and  acquir- 
ing necessary  land  and  riparian  rights,  was  all  furnished  by  Low  upon 
the  agreement  of  the  plaintiff  to  deliver  to  him  the  securities  which 
are  now  sought  to  be  invalidated.  It  is  certainly  a  startling  proposi- 
tion that  a  corporation  which  has  entered  into  a  contract,  with  the 
consent  of  all  its  stockholders,  to  deliver  to  another  portions  of  its 
stock  and  bonds  for  work  to  be  done,  materials  to  be  furnished,  and 
property  to  be  delivered,  can,  after  the  full  performance  by  the  other 
party,  in  a  court  of  equity  prooure  a  cancellation  of  the  contract,  and 
at  the  same  time  retain  all  the  benefits  received  under  it.  A  funda- 
mental principle  of  the  law  is  that  one  must  do  equity  before  he  can 
ask  that  equity  be  done  to  him.  And  before  one  can  ask  that  the 
equitable  powers  of  the  court  be  exercised  for  him  he  must  show  that 
he  has  at  least  acted  honestly  with  reference  to  or  in  connection  with 
the  transaction  of  which  he  complains.  'Hiis  the  plaintiff  does  not 
do,  and  therefore,  at  the  very  outset,  conceding  all  that  it  claims,  an 
obstacle  is  encount»ed  which  is  fatal  to  the  granting  of  the  relief 
aaked.  The  plaintiff  is  not  entitled  to  any  relief  until  it  has  returned, 
OF  offered  to  return,  to  Low  that  which  it  received  from  him.  The 
ingenious  theory  of  plaintifTs  attorney  that,  had  Low  paid  for  his 
stock  in  cash,  there  would  have  been  no  necessity  for  the  mortgage; 
or  that  the  caiah  value  of  the  work  done,  material  furnished,  and  prop- 
erty delivered,  including  a  reasonable  profit,  was  not  more  than  the 
face  value  of  the  stock,  does  not  overcome  the  fact,  if  true,  that  the 
plaintiff  agreed  to  deliver  both  the  stock  and  bonds  for  the  property 
which  it  now  hcdds.  That  was  the  contract,  and  the  plaintiff  cannot 
be  released  from  its  terms  while  it  holds  on  to  all  the  property  which 
it  acquired  by  virtue  of  it.  "That  kind  of  plunder  which  holds  on  to 
the  property  but  pleads  the  doctrine  of  ultra  vires  against  the  obliga- 
tion to  pay  for  it  has  no  recognition  or  support  in  the  law  of  this  state." 
Sevmonr  v.  Association,  144  N.  Y.  341,  39  N.  E.  365;  Barr  v.  Railroad 
Co.,  125  N.  Y.  277, 26  N.  E.  145;  Lee  v.  Oil  Co.,  126  N.  Y.  586,  27  N.  E. 
1018;  Gould  v.  Bank,  86  N.  Y.  76.  When  the  plaintiff  returns  or 
offers  to  return  to  Low  all  the  property  and  benefits  which  it  received 
from  him  onder  the  repudiated  contracts,  then,  and  not  until  then, 
can  it  be  heard  np<m  the  questions  here  presented. 

Again,  all  of  the  acts  complained  of  having  been  done  at  the  re- 
quest of  the  directors,  with  the  approval  of  all  the  stockholders  at  the 
time  of  the  performance  of  the  acts,  and  acquiesced  in  by  them  for 
sevwal  years  thereafter,  even  if  the  acta  were  fraudulent,  the  corpora- 
tion cannot  now  be  permitted  to  disafBrm  them.  The  doctrine  of 
equitable  estoppel  applies.  Kent  v.  Mining  Co.,  78  N.  Y.  187.  In 
Seymour  v.  Association,  supra,  several  persons  fcmued  a  corporation, 
taking  the  entire  capital  stock,  and  then  conveyed  to  it  certain  lands 
owned  by  them  in  common,  and  received  in  payment  certain  of  its  cor- 


Digitized  by 


Google 


636  46  NEW  YORK  SOPPLEMBNT  (Sup.  Ct. 

and  80  New  York  State  Reporter. 

porate  bonds.  Subsequently  the  corporation  soaght  to  repudiate  the 
isfiue  of  bonds  on  the  ground  that  the  land  convey©!  was  not  w<»th  the 
amount  of  the  bonds  issued,  and  the  court,  Judge  Finch  delivering  the 
opinion,  said: 

"WbUe  the  technical  form  of  this  transaction  was  a  sale  by  the  deven  lo 
the  corporation,  Its  substance  was  merely  a  chnn^e  in  the  manner  of  holding. 
The  sellers  were  the  buyers.  They  Hold  as  Individuals  and  bought  as  a  cor- 
poratlou,  and  no  one  else  had  any  lntere.it  In  the  ijuestion  of  price  or  terms 
of  sale.  If  they  were  the  vondora  on  the  one  hand,  dealing  with  themselves 
in  a  coi-pornte  capacity  on  the  other,  they  were  also  the  sole  bencticiaiies  to 
be  affected,  and  could  not  defraud  themselves.  The  al>stractlon  of  the  cor- 
porate entity  should  never  be  allowed  to  bar  out  and  pei-rert  the  real  and  ob- 
vious truth.  As  beneflciaries,  the  stockholders  necessarily  assented  to  all  the  . 
details  of  the  arrangement,  and  no  Just  criticism  is  possible  either  upon  the 
lefcallty  or  morality  of  the  tmnsactlon.  Evidence  was  g^iven  to  show  that  the 
land  conveyed  was  not  worth  the  sum  secured,  but  that  Is  a  totally  Immaterial 
fact.  Whatever  the  price,  it  wronged  no  one,  and  could  wrong  no  one,  and 
accomplished  nothing  except  to  fix  a  primary  limit  to  the  anticipated  protlts." 

In  the  case  under  consideration  eijrht  persons  formed  the  plaintiff 
corporation,  and  to  them  w«e  issued  11  shares  of  stock.  They  consti- 
tuted the  entire  board  of  directors;  and,  as  such,  entered  into  the  con- 
tracts with  Low,  and  then,  with  full  knowledge  of  what  had  been  done, 
approved  and  accepted  from  him  the  work  in  full  performance  of  the 
terms  of  the  contract  on  his  part.  They  are.  therrfore,  not  in  a  posi- 
tion to  complain;  and  Low,  to  whom  was  issued  all  the  remaining 
shares  of  stock,  certainly  is  not.  Ttey  constituted  all  of  the  stock- 
holders; they  were  the  component  parts  of  and  together  were  the  cor- 
poration itself.  Can  it  be  said  that  injustice  was  done  to  any  one 
because  the  property  received  was  not  worth  anything  near  the  face 
value  of  the  stock  and  bonds  delivered  for  it?  It  seems  to  me  not. 
All  of  the  persons  interested,  as  we  have  just  seen,  not  only  consented 
to  what  was  done,  but  wiere  parties  to  the  transaction.  A  consenting 
party  cannot  be  injured.  It  may,  therefore,  be  conceded  that  the  con- 
tract was  voidable  as  a  scheme  concocted  by  Low  and  the  incorpo- 
rators to  share  in  the  profits  of  construction  of  the  waterworks^  yet, 
inasmuch  as  all  the  members  of  the  corporation  were  parties  in  or 
assented  to  it,  no  actual  or  legal  fraud  was  practiced  on  the  corpora- 
tion, and  it  did  not  sustain  any  damage  bv  reason  thereof.  Ban*  v. 
Railroad  Co.,  125  N.  Y.  273,  26  N.  E.  14.5.  "  Nor  does  the  fact  that  the 
persons  now  holding  the  stock  of  the  plaintiff  are  different  from  those 
who  held  it  at  the  time  the  contract  was  let  and  the  works  accepted 
make  any  other  or  different  rule  applicable.  Kent  r.  Mining  Co.,  78 
N.  Y.  188;  Parsons  v.  Haves,  50  N.  Y.  8aper.  C3t.  29;  In  re  Rvracnse, 
C.  &  N.  Y.  R  Co.,  91  N.  Y.  1;  Miller  v.  Magazine  Oa,  10  Misc.  Rep. 
311,  30  N.  Y.  Supp.  969.  The  plaintiff  and  all  its  stockholders  at  the 
time  assented  to  the  illegal  transaction.  It  did  not  then  have  a  canse 
of  action,  and  it  has  not  since  acquired  one.  It  follows  that  the  com- 
plaint must  be  dismissed,  with  costs. 

Complaint  dismissed,  with  costs. 
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MONROB  T.  BUTTON  et  aL 
(Supreme  Court,  Special  Tenn,  Oswego  County.   June,  1897.) 

Exemptions — Real  Estatk  Purchased  with  I'essios. 

The  exemption  of  real  estate,  purchased  with  pension  moneys,  from  lia- 
bility for  the  debts  of  the  pensioner,  Is  waived  by  the  execution  of  a  mort- 
gage thereon  by  the  pensioner;  and  audi  waiver  was  not  prohibited  or 
made  void  by  the  provisions  of  Code  Civ.  Proc.  i  1404,  as  It  existed  prior 
to  1S94. 

Action  by  Mary  A.  Monroe  against  James  R.  Button  and  others  to 
foreclose  a  mortgage.     Decree  granted. 
P.  E.  Hamilton,  lor  plaintifF. 
Merrick  Btowell,  for  defendants. 

HISCOCK,  J.  It  is  undisputed  that  the  defendant  and  his  wife  exe- 
cuted the  mortgage  in  scit,  and  that  there  is  past  due  thereupon  the 
amount  set  forth  in  the  complaint;  also,  that  the  defendant  James 
R.  is  a  penaoner  of  the  United  States,  and  used  upward  of  f  1,300  of 
pension  moneys  received  by  him  in  part  purchase,  of  said  premises; 
that  the  value  of  said  pronises  does  not  exceed  the  sum  of  f  1,800,  and 
is  not  sufficient  to  repay  to  said  defendant  his  pension  moneys  and  also 
to  pay  to  plaintiff  the  amount  due  upon  her  mortgage.  There  was  no 
evidence  or  claim  upon  the  trial  that  the  original  mortgagee,  or 
plaintiff,  as  assignee,  priOT  to  assignment,  had  any  notice  of  the  fact 
that  said  premises  were  purchased  in  whole  or  in  part  with  pension 
moneys,  or  that  said  mortgage  and  the  bond  accompanying  the  same 
were  given  in  other  than  the  usual  way  to  secure  a  loan  of  mcmey  made 
at  the  time  of  execution.  It  is  conceded  by  plaintiff,  as  it  must  be 
under  the  well-settled  law  of  this  state,  that  not  only  the  original  pen- 
sion moneys  received  by  defendant  James  were,  but  that  also  the  real 
estate  purchased  by  him  therewith  is,  exempt  from  proceedings  based 
upon  the  ordinary  and  general  liability  arising  from  indebtedness. 
It  is  further  claimed  by  defendants,  but  disputed  by  plaintiff,  that  this 
exemption  of  such  money  or  property  is  so  fixed  that  a  specific  pledge 
thereof  or  lien  thereupon  voluntarily  created  by  the  pensioner  is  void, 
and  cannot  be  the  basis  of  any  proceedings  against  him  or  such  prop- 
erty. I  find  myself  unable  to  agree  with  this  claim  of  defendant* 
This  exemption  of  pension  money  is,  of  course,  entirely  a  creation  and 
subject  of  statute.  It  is  admitted  by  defendants'  learned  counsel  that 
as  a  general  rule  the  benefit  of  a  statute  mav  be  waived  by  the  party 
for  whose  benefit  it  is  intended,  and  that  the  execution  of  the  mortgage 
would  be  a  sufficient  waiver  in  this  case,  if  the  waiver  were  permissi- 
ble. Hut  it  is  insisted  that  waiver  of  exemption  in  such  manner  is 
not  pennisaible,  but  is  prohibited — First,  by  the  provisions  of  the  stat- 
ute upon  the  subject;  and,  second,  by  public  policy.  The  statutory 
provisions  in  question  are  claimed  to  be  found  in  section  1404,  Code 
(^v.  lYoc,  as  it  existed  in  1888,  when  this  mortgage  was  given.  That 
section  is  a  part  of  title  2,  art.  1,  c.  13.  That  article  contsins  the  sec- 
tions, among  others,  exempting  from  levy  and  sale  certain  personal 
profHTty  and  pensions,  also  burying  grounds  and  homesteads,  and  then 
the  section  in  question,  which  reads  as  follows: 
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"The  owner  of  real  inoperty  exempt,  as  prescribed  in  this  article,  nuty,  at 
any  time,  subscribe  a  notice  *  *  *  to  the  effect  that  he  cancels  all  ex- 
emptions from  levy  or  sale  by  Tirtue  of  an  execution  affeeting  the  property,  or 
a  particular  part  thereof,  fully  described  In  the  notice.  *  •  *  Any  other  re- 
lease or  waiver,  hereafter  executed,  of  an  exemption  of  real  property,  allowed 
by  this  article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family  bury- 
ing groaod   •    •   «   la  void." 

It  will  thnB  be  noted  that  thia  prohibition  of  waiver  relates  ex- 
pressly to  real  jH-operty,  and  exemptions  of  real  property,  as  prescribed 
or  allowed  in  that  article,  and  in  no  manner  mentions  or  refers  to 
pension  moneys,  or  the  proceeds  thereof.  But  defendants'  counsel 
argues,  in  substance,  that,  since  it  is  held  that  real  estate  purchased 
with  pension  money  is  subject  to  the  same  exemptions  as  the  Miginal 
money,  this  prohibition  of  waiver  ought  to  be  construed  as  referring 
also  to  such  real  estate.  Undoubtedly,  the  legislature  might  have 
added  to  the  clause  in  question  a  provision  which  should  so  exempt 
such  property,  but  it  did  not  do  it;  and,  in  view  of  the  rule  that  ei- 
^aptions  and  exceptions  should  be  construed  with  at  least  reasonable 
strictness,  I  do  not  think  the  court  would  have  the  power  by  construc- 
tion to  interpolate  into  this  statutory  provision  each  an  addition  tug 
suggested.  It  is  possible,  also,  that  some  reason  may  be  found  for 
prohibiting  a  waiver  of  exemption  by  the  common  form  of  mortgage 
in  case  of  a  homestead  exemption,  and  not  in  the  case  of  property 
purchased  with  pension  money,  in  the  fact  that  the  exemption  in  the 
«»8e  of  the  tormear  would  be  a  matter  of  record,  and  notice  to  anybody 
dealing  with  the  title,  whereas  the  exemption  in  the  case  of  the  latter 
would  not  be  so  a  matter  of  i-ecord.  and  the  refusal  to  give  force  and 
effect  to  a  mortgage  taken  in  good  faith  might  result  in  injustice. 

The  second  branch  of  defendants'  proposition,  that  public  policy  is 
opposed  to  allowing  a  waiver  of  exemption  of  pension  prop«:ty  by 
mortgage,  is  based  upon  the  theory  and  idea  that  pensions  granted 
by  the  gova-nment  are  intended  to  secure  a  sui^rt,  not  only  for  the 
p^isioner,  but  for  his  family,  and  that  the  courts  c^ould  take  pains 
to  guard  against  improvident,  even  though  voluntary,  waste  at  such 
property.  The  spirit  of  this  contention  has  been  well  recognized  by 
the  courts,  as  it  should  be.  But  there  must,  of  necessity,  be  a  limit 
to  the  extent  to  which  they  will  prohibit  the  use  and  disposition  of  his 
property  by  a  pensioner.  The  latter  must  have  some  power  and  lati- 
tude in  disposing  of  his  pension  money,  and  the  property  purchased 
with  it,  or  it  will  be  practically  unavailable  to  him.  I  suppose  there 
can  be  no  question  but  that  a  pmsioner  might  take  his  check,  or  the 
proceeds  thereof,  and  with  it  purchase  supplies  for  his  family,  material 
for  building  a  house,  or  anything  else,  necessary  or  unnecessary,  which 
he  saw  fit.  Would  there  be  any  difference  in  principle  between  this, 
and  his  giving  a  mortgage  upon  the  property  purchased  with  such 
pension  check,  by  which  to  get  money  to  go  out  and  purchase  those 
same  articles?  It  seems  to  me  not.  ^niese  views,  which  lead  to  the 
conclusion  that  defendant  and  his  wife  could  execate  a  valid  mortgage 
upon  the  property  in  question,  are  in  accordance  with  the  spirit  of 
recent  lej^ation  upon  this  subject.  Moved  bv  considerations  of 
necessity  or  expediency  or  public  policy,  the  legislature  in  1894  so 
amended  section  1404,  heretofore  quoted  from,  as  to  expressly  allow  a 
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person  to  waive  an  exemption  of  real  estate  therein  referred  to  by  the 
execution  of  a  mortgage  in  which  hia  wife  joins,  as  was  done  in  the 
case  at  bar. 

In  accordance  herewith,  findings  and  decree  may  be  prepared  in  the 
ordinaiy  form,  allowing  plaintiff  a  forecloenre  of  her  mortgage,  witb> 
costs.     Ordered  accordingly. 


(20  MIsf.  Rep.  809.) 

BREWER  et  al.  T.  PRESS  PUB.  OO. 

(Supreme  Court,  Special  Term,  New  York  Connty.    June,  1887.) 

1.    DKPO8ITI0N8— ObJBCTIONJ)  TO   INTKKKOOATOKIBS. 

All  objections  to  interrogatories  to  be  annexed  to  a  commission,  except 
to  the  competency  or  cr^billty  of  the  witness,  or  to  tlie  relevancy  or 
competency  of  the  questions  (which,  under  Code  CIt.  Proc.  i  911,  may  be- 
taken on  the  trial),  must  be  taken  upon  the  settlement  of  the  Interroga- 
tories. 

9b  ORUKK— K]I8BTTL.BMEIir. 

The  proper  form  of  an  order  resettling  a  former  order  stated. 

Actions  by  William  8.  Brewer  and  the  Union  Associated  Fkb^ 
against  the  Frees  Publishing  Ck>mpany.  Motion  for  resettlonent  <A 
order.     Motion  granted. 

Benno  Loewy,  for  the  motion. 
Bowers  &  Sands,  opposed. 

TRUAX,  J.  Section  891  of  the  Code  provides  that,  unless  the  in- 
terrogatories are  settled  by  consent  of  the  parties,  they  must  be  settled: 
upon  notice  by  a  judge  of  the  court,  w  in  the  supreme  court,  or  by  a> 
judge  of  the  coun^  court  of  the  county  where  the  action  is  triable,  as 
prescribed  in  the  general  rules  of  practice.  The  general  rules  of  prac- 
tice contain  no  directions  concerning  the  settlement  of  interrogatories,, 
and  for  that  reason  they  must  be  settled  in  accordance  with  the  prac- 
tice in  force  at  the  time  the  Code  went  into  operation.  Judge  Earh 
said  in  Uline  v.  Bailroad  Co.,  79  N.  Y.  179,  that  precisely  what  the  pow- 
ers of  a  judge  in  settling  interrogatories  to  be  annexed  to  a  commission 
are,  has  not  been  much  considered  in  reported  cases.  Sections  887  to> 
913,  inclusive,  of  the  Code  of  Civil  Procedure,  are  re-enactments  of  po- 
tions of  the  Bevised  Statutes.  Section  892  provides  that  either  party 
must  be  allowed  to  insert  in  the  commission  any  questions  pertinent 
to  the  issue  wtiich  he  proposes;  and  section  911  provides  that  the- 
deposition  has  the  same  effect,  and  no  other,  as  the  oral  testimony  of 
the  witness  would  have,  and  an  objection  to  the  competency  or  credi- 
bility of  the  witness,  or  to  the  relevancy  or  substantial  competency 
of  a  question  put  to  him,  or  of  an  answer  given  by  him,  may  be  made 
as  if  the  witness  was  then  personally  examined,  and  without  being 
noted  upon  the  deposition.  All  other  objections,  accept  those  above 
specified,  should  be  taken  at  the  time  of  the  settlement  of  the  inter- 
rogatories. If  the  attorney  for  plaintiff  wishes  to  take  any  other- 
objecticms  than  these  above  mentioned,  he  may  do  so  June  14th,  at 
10  a.  m.  The  order  submitted  to  me  on  the  resettlement  is  not  aa 
order  resettling  the  order  heretofore  entered  h^ein.  It  ia  simply  a 
new  order,  and,  if  I  were  to  direct  it  to  be  entered,  there  would  be  two- 
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ordera  aettlini^  interroKatorim  on  file.     An  order  resettling  an  order 
may  be  as  follows,  after  tlie  formal  parts: 

On  reading  and  filing  notice  of  motion  to  resettle  the  order  entered  bereiii 

<m  the day  of ,  and  after  hearing ,  of  counsei  for  plaintiir. 

in  rapport  of  said  motion  to  resettle  said  order,  and ,  of  counsel  for  defend- 
ant, in  opposition  thereto;   on  motion  of .  attorney  for  plaintitr.  It  is  or- 

dpred  that  the  order  entered  herein  on  the day  of ,  be  and  the  same 

Iiereby  is  amended  so  as  to  read  as  follows:    [And  bete  should  follow  the  or- 
der In  full  as  resettled.] 

Ordered  accordingly. 

(20  .Misc.  Rep.  .-i20.) 

In  re  IjANDS  ON  CHAMBERS  ST. 

(Supreme  Court,  Special  Term,  New  York  County.   June,  1897.) 

1.    CON'DKMNATION   PrOOKKDINOS — APPOISTMENT  OF   COMMISSIONRRS. 

An  affldavlt.  alleging  on  information  and  belief,  the  sources  and  ground* 
of  which  are  not  stated,  that  the  jttdge  who  aii{M>lnted  certain  commission- 
ers to  apsess  the  value  of  land  talcen  for  pubic  use  received  and  enter- 
tained a  suggestion  by  counsel  for  the  municipal  corporation  matting  tho 
application  of  the  names  of  the  appointees,  afFords  no  ground  for  Iwldlag 
that  the  action  of  the  court  in  making  the  appointment  waa  not  Independeut 
and  untrammeled. 

3.   Sa.ME— OUALIFICA'IIONS. 

The  fact  that  a  person  appointed  as  a  commissioner  to  aseeas  the  value 
of  land  taken  for  public  use,  on  the  application  of  a  municipal  coriwratlou. 
was  formerly  in  the  employ  of  the  city  government,  and  Is  now  sometlme.s 
employed  by  it,  or  that  another  person  so  appointed  was  Interested  In  the 
passage  of  the  act  authorising  the  taking  of  the  property,  affords  no  ground 
for  setting  aside  their  ^M?ointment 

In  the  matter  of  acquiring  title  by  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  Yoric  to  certain  lands  on  Chambers  street, 
Georpetta  Brown  and  others  petition  to  remove  two  commissioners 
appointed  to  condemn  property.     Denied. 

Henry  F.  Miller,  for  the  motion. 

Fi-uncis  M.  Scott,  Corp,  Counsel  (Theodore  Connoly,  of  counsel),  op- 
posed. 

TRTTAX,  J.  It  is  provided  by  article  1,  §  7,  of  the  ctmstitution  of 
this  state,  that  v^en  private  property  shall  be  taken  for  any  public 
use,  the  ctHnpensation  to  be  made  therefor,  when  said  compensation 
is  not  made  by  the  state,  shall  be  made  by  a  jury,  or  not  less  than  three 
commissioners  appointed  by  a  court  at  record,  as  shall  be  prescribed 
by  law.  It  was  held  by  the  court  of  appeals  in  Menges  v.  City  of 
Albany,  56  N.  Y.  374,  that  where  a  law  provides  for  ascertaining  the 
compensation  to  be  paid  for  property  taken  for  publie  use  the  com- 
missioners appointed  for  that  purpose  must  be  apptHuted  by  the  court, 
and  the  action  of  the  court  must  be  independent  and  untrammeled. 
There  is  nothing  in  the  papers  before  me  to  show  that  the  action  of 
the  court  in  appointing  the  commissioners  whose  app<^ntment  is 
sought  to  be  set  anide  was  not  independent  and  untrammeled.  It  is 
true  that  the  affidavit  used  in  support  of  the  motion  states  that  de- 
ponent is  informed  and  verily  believes  that  the  justice  who  appointed 
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the  ccmuiiissioners  had  receiyed  and  entertained,  without  the  knowl- 
edge or  consent  of  any  ot  the  proixjrty  owners  or  their  counsel,  the 
suggestion  by  the  corporation  counsel  of  the  names  of  the  two  commis- 
sioners whose  appointment  is  sought  to  be  set  aside,  and  that  said 
justice  appointed  said  commissioners  in  compliance  with  the  said 
Buggestioii  of  the  corporation  counsel.  This  allegation  amounts  to 
nothing.  Deponent  does  not  state  the  sources  of  bis  information, 
nor  does  he  state  the  ground  of  his  belief,  and  I  cannot  hold  on  such  a 
flimsy  allegation  that  a  justice  of  the  supreme  court  of  the  state  of 
New  York  did  not  act  in  accordance  with  the  constitution  of  the  state 
of  New  York.  It  is  claimed  that  the  appointment  of  one  of  the  com- 
missioners should  be  vacated  because  he  was  for  many  years  in  the  em- 
ploy of  the  city  government,  and  is  now  at  times  employed  by  the 
city  government,  and  for  that  reason  he  is  not  the  "diainterested" 
person  required  by  section  6  of  chapter  59  of  the  Laws  of  1897,  under 
which  law  these  commissioners  were  appointed.  There  is  no  claim 
that  said  commissioner  has  any  interest  in  the  property  to  be  taken, 
or  in  any  property  in  this  neighborhood,  and  I  do  not  think  that  the 
fact  that  he  has  been  employed  by  the  city,  or  is  now  occasionally  em- 
ployed by  the  city,  is  sufficient  reason  for  setting  aside  his  appoint- 
ment It  is  also  claimed  by  the  moving  parties  that  another  of  the 
commissioners  was  interested  in  procuring  the  passage  of  the  act  under 
which  this  ccHumission  was  appointed,  and  for  that  reason  he  is  not 
a  "disinterested"  person.  It  was  said  by  Mr.  Justice  Follett,  in  Peo- 
ple V.  Potter,  36  Hun,  181,  that  a  person  who  had  been  an  applicant 
to  the  highway  commissioner  to  lay  out  a  public  highway  wa«  not  a 
disinterested  person  to  be  appointed  a  juror  to  assess  the  value  of  the 
land  taken  for  such  highway,  and  this  because,  as  Justice  Follett  said: 
"Applicants  are,  to  all  l^il  intents  and  purposes,  parties.  If  the 
jury  fails  to  certify  that  the  proposed  highway  is  necessary,  the  ap- 
plicants are  liable  for  the  costs  of  the  proceedings."  "It  is  very  plain," 
he  continues,  "that  applicants  are  not  proper  persons  to  serve  as  jurors, 
and  decide  a  question  which  they  have  predetermined,  and  in  the  de- 
cision of  which  they  have  a  direct  pecuniary  interest"  This  case  is 
not  an  authority,  because  the  city  in  this  proceeding  is  the  applicant, 
and  the  interest  of  tie  commissioner  above  referred  to  is  not  that  of 
the  person  meitioned  by  Mr.  Justice  Follett.  A  later  case  is  that 
of  Terminal  Eailway,  16  App.  Div.  516,  44  N.  Y.  Supp.  1012.  In 
this  last  case  it  was  said  that  the  commissioner  had  no  interest  in  the 
land  or  award  in  question,  yet  he  was,  as  matter  of  law,  interested  in 
the  financial  condition  of  the  Derson  whose  land  was  taken.  It  was 
held  in  People  v.  Dains,  38  Hun,  43,  that  the  validity  of  proceedings 
to  lay  out  a  highway  was  not  affected  by  the  fact  that  some  of  the 
jurors  who  assessed  the  value  of  the  property  taken  had  signed  the 
petition  for  the  layinp  out  of  the  hiehway,  and  to  the  same  effect  is 
Buckley  v.  Drake,  41  Hun,  384.  Motion  denied,  with  $10  costs. 
46N.Y^.-41 
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(20  App.  £>iT.  61-.) 

DUFFY  T.   BURTON; 

(Supreme  Court,  Appellate  DlTislon,  Second  Department   Jvij  18,  189T.) 

Sheriff— FsEs  in  Attachment. 

VATien  an  attadiment  has  been  settled,  and  the  sheriff  directed  by  the 
plaintiff  or  his  attorney  to  release  the  levy,  the  plaintiff  or  his  attorney  be- 
comes liable,  by  operation  of  larw,  for  the  fees  of  the  sheriff,  who  cannot, 
in  the  absence  of  collusion,  or  irresponsibility  of  the  plaintiff,  continue  the 
action  for  such  fees. 

Appeal  from  special  term,  WeetcheHter  coaniy. 

Action  by  John  Duffy  against  Isabella  Bnrton.  From  a  jndgment 
for  plaintiff,  defendant  appeals.    AfiQrmed. 

Argued  before  GOODRICH,  P.  J.,  and  OITLLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Robert  McC.  Robinson,  for  appellant. 
William  Romer,  for  respondent. 

HATCH,  J.  The  material  facts  of  this  case  are  withont  dispute. 
The  defendant  was  an  attaching  creditor  of  the  D.  Q.  Burton  Com- 
pany. At  about  the  same  time  some  21  other  attachments  by  dif- 
ferent parties  were  issued,  and  levies  made  by  the  sheriff  thereunder. 
Afto"  the  levy  of  all  the  attachments,  the  defendant,  by  arrange- 
ment with  the  attaching  creditors,  became  substituted  to  all  their 
interest  therein;  and  her  attorney  became  the  attorn^  of  record 
therein,  and  represented  the  defendant  in  connection  therewith.  Sub- 
sequently, by  negotiation,  the  attachments  were  settled,  and  the  at- 
torney for  the  defendant  directed  the  sheriff  to  release  the  levies 
thereunder,  and  discontinued  the  actiona  The  effect  of  this  arrange- 
ment was  to  render  the  party  or  her  attorney  liable  to  the  sheriff  for 
his  fees  in  connection  with  the  acticms,  and  they  could  not  thereafter 
be  continued  by  the  ^eriff  fac  the  enforcement  of  his  fees,  in  the  ab- 
sence of  collusion  between  the  parties,  and  the  irresponsibility  of  plain- 
tiff or  her  attorney.  Jackson  v.  Anderson,  4  Wend.  474;  Crock.  Sher. 
§  1162.  It  is  without  dispute  that  the  defendant  was  the  party  in 
interest  in  connection  with  all  the  actions  in  which  the  fees  arise 
for  which  the  sheriff  seeks  to  recover  in  this  action,  and  consequently 
upon  their  discontinuance  by  her  direction  her  liability  to  pay  the 
fees  became  fixed.  Such  liability  does  not  rest  upon  an  agreement  to 
pay.  It  is  created  by  operation  of  law.  The  amount  of  the  fees 
having  been  settled  by  a  formal  order,  upon  an  appeal  to  the  appel- 
late division,  taken  for  that  purpose,  such  sum  is  conclusive  upon 
the  defendant.  The  testimony  of  McC.  Robinson  was  improperly 
received,  as  it  did  not  appear  that  he  possessed  any  authority  to  bind 
the  defendant,  and  was  not  authorized  to  speak  for  her.  But  this 
error  was  harmless,  for  upon  the  undisputed  facts  the  plaintiff  was 
entitled  to  recover. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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(20  App.  Dlv.  8.) 

BRENNER  et  al.  T.  McMAHON  et  al. 

(Snpreme  Gonrt,  Appellate  DiTislon,  Second  Department   July  13,  1897.) 

AOTiOR  BT  ExEcnroRS — Cohflaint. 

A  complaint  which  states  that  a  certain  person  died;  that  she  left  a 
last  will  and  testament,  which  was  duly  admitted  to  probate  by  the  sur- 
rogate of  a  connty  named,  and  Is  recorded  In  such  county;  that  In  and  by 
such  will  she  appointed  the  plaintiffs  executors  and  trustees ;  and  that  on 
a  certain  day  letters  testamentary  were  Issued  to  the  plaintiffs,  who  duly 
qualified  as  such  on  said  day,— sufficiently  alleges  the  appointment  and 
authority  of  the  plaintiffs  as  executors,  without  stating  In  terms  thnt  they 
were  appointed  In  any  proceeding  before  the  court,  or  by  any  surrogate. 

Appeal  fnxn  Kings  coonty  court 

Action  by  Jacob  Brenner  and  Annie  F.  Doyle,  as  ezecators  of 
Ellen  McMahon,  deceased,  against  Alice  McMahon  and  others.  From 
an  interlocntory  judgment  entered  on  a  decision  overruling  defend- 
ants' demurrar  to  the  complaint,  defendant  Alice  McMahon  appeala 
Affirmed. 

Argued  before  GOODBICJH,  P.  J.,  and  OUMiEN,  BARTLETT, 
HATCH,  and  BBADLEY,  JJ. 

John  McCrone,  for  appellant. 
Jacob  Brenner,  for  respondents. 

BRADLEY,  J.  The  action,  as  appears  by  the  complaint,  was 
brought  in  the  county  court  of  Kings  county  for  the  foreclosure  of 
a  mortgage,  of  date  March  20,  1895,  made  by  John  McMahon  ta  the 
plaintiffs'  testatrix  (who  at  the  time  of  her  death  was  the  wife  of  the 
mortgagor),  upon  certain  real  property  situated  in  that  county,  to 
secure  the  payment  of  f  14,000,  with  interest,  on  the  20th  day  of 
March,  1896,  according  to  the  condition  of  his  bond  of  the  like  effect 
and  of  the  same  date.  The  plaintiffs  alleged  the  execution  and  de- 
livery of  the  bond  and  mortgage  by  the  defendant  John  McMahon  to 
the  plaintiffs'  testatrix,  and  his  default  in  payment,  and  further  al- 
leged that : 

"On  the  8th  day  of  February,  1896,  the  said  Ellen  McMahon  died  at  the  city 
of  Brooklyn,  leaving  a  last  will  and  testament,  dated  February  3,  1896,  which 
was  duly  admitted  to  probate  by  the  surrogate  of  the  county  of  Kings  on  the 
15tb  of  February,  1896,  and  is  recorded  in  the  office  of  said  surrogate.  In 
Liber  212  of  Wills,  page  362;  that  In  and  by  said  last  will  and  testament  the 
said  Ellen  McMahon  duly  appointed  these  plaintiffs  to  be  the  sole  executors 
and  trustees  thereof,  and  on  the  said  15th  day  of  February,  1896,  letters  testa- 
mentary were  duly  Issued  to  these  plaintiffs,  who  had  duly  qualified  as  such 
on  the  same  day." 

The  defendants'  demurrer  to  the  complaint  is  (1)  that  the  court  has 
no  jurisdiction  of  the  person  of  the  defendants;  (2)  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
(3)  that  the  plaintiffs  have  not  legal  capacity  to  sue.  The  first  ground 
is  disposed  of  by-  the  allegation  to  the  effect  that  the  mortgaged 
premises  are  situated  in  the  county  of  Kings.  Code  Civ.  Proc.  §  340, 
subd.  1.  The  bond  or  obligation  of  the  defendant  John  McMahon, 
his  mortgage  as  security  for  the  payment  of  the  amount,  and  his 
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■  default,  ai-e  sufBciently  described  and  alleged  for  the  porpose  of  the 
relief  sought. 

The  main  question  urged  on  the  part  of  the  defendant  ariaea  upon 
the  allegation  relating  to  the  appointment  of  the  plaintiffs  as  ex- 
ecutors, and  their  authority  to  assume  that  relation  in  this  action. 
The  making  and  the  probate  of  the  will  of  the  testatrix  are  well 
alleged,  as  is  the  fact  that  by  it  she  appointed  the  plaintiffs  to  be 
the  executors  thereof.    The  avermente  which  then  follow,  that  let- 
ters testamentary  were  duly  issued  to  those  plaintiffs,  who  duly  qual- 
1  ifled,  were,  in  the  view  taken  of  them,  sufQcient  to  the  effect  that  they 
were  clothed  with  the  authority  of  that  relation.  Executors  derive  their 
: Authority  from  the  will  of  their  testator.    Hartnett  v.  Wanddl,  60 
:N.  Y.  346.    But  the  evidence  of  it  is  dependent  upon  the  probate  of 
the  will,  and  the  issuance  to  them  of  letters.    Before  that  is  done 
they  have,  in  this  state,  no  power  to  dispose  of  any  of  the  estate, 
except  to  pay  funeral  charges,  nor  to  intofere  with  it  further  than 
is  necessary  for  its  preservation.    2  Bev.  St.  p.  71,  §  16.    And  every 
rperson  named  in  a  will  as  executor,  and  not  named  as  such  in  the 
letters  testamentary,  is  deemed  to  be  superseded  thereby.    Id.  §  15. 
It  is  therefore  necessary,  in  support  of  the  authority  d  an  executor 
'to  do  any  act,  as  such,  beyond  what  is  necessary  to  preserve  the  estate 
•of  his  testator,  and  the  appropriation  of  that  required  for  funeral 

•  expenses,  to  have  letters.  In  this  case  it  is  alleged  that  letters  tes- 
tamentary were  duly  issued  to  the  plaintiffs,  and  that  they  had  duly 
qualified  as  such  on  the  day  named.  The  inristence  of  the  defend- 
ants^ counsd  is  to  the  effect  that  there  is  no  allegation  that  they  were 
appointed  as  executors  in  any  proceeding  before  the  court,  by  any 

-surrogate,  or  by  the  determination  of  any  surrogate,  or  that  letters 
testamentary  were  duly  issued  by  any  surrogate.    It  is  true  that  the 

:  averments  as  to  the  letters  are  not  as  full  and  complete  as  they  very 
properly  might  have  been;  but  taken  with  the  allegations  relating 

'to  the  making  of  tiie  will,  appointing  the  plaintiffs  as  executors, 
and  the  admission  of  the  will  to  probate  by  the  surrogate  of  Kings 
county,  those  which  in  that  connection  followed,  to  ^e  effect  that 
letters  testamentary  were  duly  issued  to  them,  and  that  they  duly 
qualified,  have  the  requisite  support  to  render  them  effectual.  Code 
Civ.  Proc.  §  532.  The  case  of  Secor  v.  Pendleton,  47  Hun,  281,  does 
not  necessarily  apply  to  the  question  here.  The  averment  there,  that 
letters  of  administration  were  duly  granted  to  the  plaintiff,  etc.,  was 
barren  of  support  by  any  allegation  that  the  intestate  died,  having 

•  property  in  the  state,  or  that  letters  of  administration  had  been  issued 
upon  his  estate  by  any  surrogate  having  authority  within  this  state. 
There  is  a  diff«*ence  in  the  source  of  power  of  an  executor  and  an 
administrator.  While  the  former  derives  his  powar  from  the  will, 
the  latter,  in  his  relation  as  such,  is  created  by  the  court,  and  derives 

"his  authority  from  the  law.  His  appointment  is  dependent  upon  a 
situation  and  a  state  of  facts  to  be  made  to  appear  in  a  proceeding 
instituted  for  the  purpose.  In  the  present  case- the  letters  testa- 
mentary alleged  to  have  been  duly  issued  were  legitimately  the  re- 
sult of  the  alleged  admission  of  the  will  to  probate  by  the  surrogate 

of  Kings  county  on  the  same  day.    And  the  construction  of  the  alle- 
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gations  fairly  permitted  and  required  is  that  the  letters  were  issued' 
in  the  same  proceeding  in  which  the  will  was  admitted  to  probate. 

These  views  lead  to  the  conclusion  that  the  interlocutory  judgment 
should  be  affirmtd.  with  leave  to  the  defendant  to  answer  on  payment 
of  costs.    All  coDcur. 


(20  All]).  Div.  27.) 

PEOPLE  ex  rel.  KAVANAGH  v.  GRADX  et  at 

(Kapreme  Court,  Appellate  Division,  Second  Department.   July  13,  1887.) 

Appeal— Repusai.  or  Mandamus — Procediike. 

The  provision  of  Code  Civ.  Proc.  S  2068,  that  a  writ  of  mandamns  can 
be  granted  only  at  a  special  term  of  the  court,  applies  only  to  an  originiil 
application  for  the  writ;  and  on  an  appeal  from  an  order  denying  such  aa 
application  the  appellate  division  may  make  an  order  for  the  laaue  of  the 
writ,  wblcb  requires  no  action  of  the  special  term. 

Application  by  the  people,  on  the  relation  of  Uwen  J.  Kavaiui^, 
tor  a  writ  of  mandamns  against  John  T.  Grady  and  others,  composing 
the  board  of  police  commissioners  of  Long  Island  City.  Defendants 
committed  for  contempt. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT,. 
HATCH,  and  BRADLEY,  JJ 

William  E.  Smith,  for  apolicant, 
Thomas  P.  Burke,  for  respondents. 

PER  CURIAM.  We  are  of  opinion  that  the  objection  to  the  regu- 
larity of  the  writ  of  mandamus  served  on  the  respondents,  in  that 
it  was  issued  on  the  order  of  this  branch  of  the  court  instead  of  by 
the  order  of  the  special  term,  is  not  well  founded.  The  provisions  • 
of  section  2068  of  the  Code  of  Civil  Procedure  that  a  writ  of  manda- 
mus can  be  granted  only  at  a  special  term  of  the  court  apply  only 
to  an  original  application  for  the  writ.  That  section  does  not  limit" 
the  effect  of  section  1817  of  the  Code  that  <hi  appeal  the  appellate 
division  may  reverse,  affirm,  or  modify  any  order  appealed  to  it.  The 
authority  for  the  issue  of  a  writ  in  this  case  was  the  order  of  this 
division,  made  on  an  appeal  from  an  order  denying  the  application 
for  the  writ.  The  (wder  of  this  branch  of  the  court  requir^  no  ac- 
tion by  the  special  term  to  give  it  full  vitality  and  effect. 

Defendants  should  be  convicted  of  contempt,  and  fined  the  sum  of 
flO,  and  ordered  to  stand  committed  to  the  common  jail  of  Queens- 
county  until  they  comply  with  the  terms  of  the  writ. 


(20  App.  DIv.  40.) 

NOBLB  V.  NEW  TOKK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.   July  13,  1807.) 

ACCIOBKT  AT  RAILBOAD  CKOSSIKO — QUBSTrOR  TOR  JURT. 

One  X.  -was  struck  and  killed  by  a  train  on  d^endant's  railroad.    Tlie- 
accident  was  not  seen,  and  was  discovered  by  the  finding  of  N.'s  body,  a 
short  distance  from  a  highway  crossing,  with  a  broken  lantern  from  the 
engine  nnder  it,  and  by  traces  of  blood  on  the  engine.    The  night  when  tl>e 
accident  happened  was  very  foggy  and  dark,  the  view  of  the  tracks  ati 
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the  crossing  was  partly  obscured  by  a  standing  freli^  ear,  and  a  freight 
train  had  passed  over  the  crossing  In  one  dhrectlon  jOBt  before  the  time 
when  the  express  by  which  N.  was  killed  reached  it  from  the  other.  The 
express  was  running  between  87  and  40  miles  per  hour.  The  gates  at  the 
crossing  were  closed,  but  were  usually  kept  closed  on  foggy  nights.  Held, 
that  evidence  showing  these  facts  was  sufficient  to  authorize  the  aabmis- 
slon  to  the  Jury,  in  an  action  to  recover  damages  for  N.'s  death,  of  the 
questions  Ixith  of  negligence  and  contributory  negligence,  since  the  former 
might  be  inferred  from  the  high  speed  of  the  train,  under  the  existing  con- 
ditions; and  tbe  facts  and  circumstances  presented  a  choice  between  possi- 
ble but  diverging  inferences  as  to  the  former,  which  was  tor  tbe  Jury  to 
make. 

Appeal  from  trial  term,  Westchester  connty. 

Action  by  Minnie  Noble,  as  administratrix  of  Thomas  Noble,  de- 
ceased, against  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany. lYom  a  judgment  in  favor  of  plaintiff,  raidered  on  the  ver- 
dict of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Daniel  W.  Tears,  for  appellant 
Arthur  J.  Bums,  for  respondent. 

WnJARD  BARTLETT,  J.  On  the  evening  of  November  2,  1895, 
at  about  five  minutes  after  6  o'clock,  in  that  part  of  the  city  of  Y'onkers 
where  Ashburton  avenue  crosses  the  defendant's  railway,  the  plain- 
tiffs husband,  Thomas  NoMe,  was  struck  and  killed  by  the  locomo- 
tive of  the  defendant's  train  known  as  the  "Chicago  Limited,"  on  its 
way  from  Albany  to  New  York.  No  one  saw  the  accident;  but 
shortly  after  the  train  had  passed  southward  Noble  was  found  dead 
near  the  track,  56  or  57  feet  south  of  the  crossing,  with  his  skull 
fractured,  and  his  side  completely  crushed  in.  Near  him  lay  a  small 
lantern,  called  a  marker,  which  was  subsequently  found  to  belong 
to  the  pilot  beam  of  the  loccMnotive  of  the  Chicago  Limited;  and  the 
door  of  this  lantern  was  under  Noble's  \eit  breast,  within  the  lapel 
of  his  overcoat.  Neither  the  engineer  nor  the  fireman  of  the  train 
was  aware  that  any  accident  had  occurred  until  they  discovered  that 
the  marker  was  missing,  and  that  there  was  blood  upon  the  cross- 
beam of  the  locomotive,  when  they  arrived  at  the  Grand  Central  Sta- 
tion in  New  York.  The  administratrix  has  recovered  a  verdict  of 
110,000  against  the  railroad  company  for  the  negligent  killing  of 
her  husbaiid  under  these  circumstances.  We  are  asked  to  reverse 
the  judgment  entered  on  that  verdict,  and  to  grant  a  new  trial,  on 
four  grounds:  (1)  Because  the  evidence  did  not  justify  a  finding  that 
the  deceased  was  free  from  contributoiy  negligence;  (2)  because  it  did 
not  establish  any  negligence  on  the  part  of  the  defendant;  (3)  because 
the  trial  judge  instructed  the  jury  that  negligence  might  be  predicated 
of  the  speed  of  the  train  under  the  conditions  existing  at  the  time 
and  place  of  the  accident;  and  (4)  because  the  damages  ai-e  excessive. 

As  to  the  first  point,  I  think  there  was  suflBdent  evidence  to  take 
the  question  of  contributory  negligence  to  the  jury.  When  last  seen 
alive,  the  deceased  was  at  work  in  his  stable,  which  was  west  of  the 
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railroad.  His  way  home  would  take  him  over  the  track,  and  it  is 
altogether  probable  that  he  undertook  to  cross  at  Ashburton  avenue, 
and  was  there  struck  by  the  train,  which  was  running  at  the  rate  of 
between  37  to  40  miles  an  hour,  and  would  carry  him  in  a  single 
second  to  the  place  where  his  body  was  found.  The  gates  maintained 
by  the  defendant  at  the  Grossing  were  down,  but  no  negligence  can 
be  imputed  to  Noble  from  the  fact  tiiat  he  attempted  to  cross  while 
they  were  in  this  position,  as  it  appeared  that  it  was  the  custom  to 
keep  them  down  on  foggy  and  stormy  nights,  eccept  when  they  were 
raised  to  allow  teams  to  pass.  The  night  of  the  accident  was  dark, 
and  very  f<^gy.  "As  we  pawed  through  Ashburton  avenue,"  says 
the  engineer  of  the  Chicago  Limited,  "you  could  not  see  the  track  at 
all  ahead  of  you,  hardly,  on  account  of  the  fog  and  darkness."  On 
a  switch  or  side  track  north  of  the  crossing  stood  a  freight  car  or 
freight  cars,  in  such  a  position  with  reference  to  the  approaching 
train  as  to  Interfere  with  the  view  until  a  person  was  very  close  to 
the  track.  A  northward-bound  freight  train  had  just  passed  the  cross- 
ing on  one  of  the  tracks  to  the  east,  or  must  have  been  passing  over  it 
as  Noble  arrived  there.  His  duty  was  to  look  and  listen.  But  to 
look  was  of  no  avail  if  the  car  or  cars  on  the  sidine  obstructed  his 
vision,  as  may  well  have  been  the  case  in  the  fog,  without  his  per- 
ceiving that  there  was  any  such  obstacle  there,  or  what  the  nature 
of  the  obstacle  wa&  And  while  there  is  evidence  that  the  engine 
bell  on  the  Chicago  limited  was  rung  as  it  neared  Ashburton  avenue, 
the  noise  of  the  north-bound  freight  train  could  readily  render  its 
sound  imperceptible  to  a  listener  situated  as  was  the  plaintiflPs  hus- 
band when  he  endeavored  to  cross  the  track.  In  actions  to  recover 
damages  for  negligence  resulting  in  death,  where  there  are  no  eye- 
witnesses of  the  accident,  the  freedom  of  the  deceased  from  con- 
tributory negligence  may  be  established  by  proof  of  facts  and  cir- 
cumstances from  which  it  may  fairly  be  inferred  that  the  deceased 
was  not  at  fault.  Johnson  v.  Bailroad  Co.,  20  N.  Y.  65;  Hart  v. 
Bridge  Co.,  80  N.  Y.  622;  Jones  v.  Bailroad  Co.,  28  Hun,  364,  al- 
flrmed  98  N.  Y.  628;  Tolman  v.  Bailroad  Co.,  98  N.  Y.  198.  In  the 
case  last  cited  it  is  said  that  if  the  surrounding  facts  and  circum- 
stances reasonably  indicate  or  tend  to  establish  that  the  accident 
might  have  occurred  without  negligence  on  the  part  of  the  deceased, 
a  question  of  fact  may  arise  to  be  solved  by  a  jury,  requiring  a  choice 
between  possible  but  diverging  inferences.  The  case  at  bar  seems 
clearly  to  fall  within  the  class  thus  mentioned;  and  it  is  easy  to  find 
instances  in  the  reports  where  recoveries  have  been  sustained  upon 
less  cogent  proof  than  is  here  presented  as  tending  to  establish  the 
absence  of  contributory  negligence. 

We  are  also  of  the  opinion  that  the  case  was  properly  submitted 
to  the  jury  upon  the  question  of  the  defendant's  negligence.  The 
learned  trial  judge  did  not  say  that  negligence  was  to  be  inferred  from 
the  high  speed  d  the  train  alone,  but  held  that  it  might  be  predicated 
upon  the  speed  in  view  of  the  existing  conditions.  This  instruction  is 
well  supported  by  authority.  Salter  v.  Bailroad  Co.,  88  N.  Y.  42,  50; 
Thompson  v.  Bailroad  Co.,  110  N.  Y.  636,  17  N.  E.  690.  It  was  most 
appropriate  in  the  present  case,  when  regard  is  had  to  the  circum- 
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stances  as  they  existed  at  Yonkera  when  this  train  came  along  and 
killed  the  plaintiff's  husband;  for  the  jtiry  were  anthorized  by  the 
evidence  to  find  that  the  railroad  company,  by  allowing  standing 
cars  near  the  crossing  to  obatmct  the  view  of  approaching  trains, 
had  itself  created  a  condition  of  thines  whidi  demanded  a  decreased 
rate  of  speed  at  this  point.  The  verdict  waa  liberal,  but  not  so  large 
as  to  justify  us  in  interfering  with  it  as  excessive. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(2a  App.  Dlv.  8.) 

PEOPLE  ex  rel.   McGtIIRB   ▼.   BRICKLAXBRS*   BBNBVOLEira   ft   PRO- 
TBCnVH  UNION  OP  CITY  OF  BROOKLYN. 

(Supreme  (Tonrt,  Appellate  Division,  Second  Department   July  13,  1S87.) 

,1.  Writ  of  Mandamus — Dexurrer. 

An  alternatiye  writ  of  mandamus,  has  ttie  cliaracter  of  a  complaint  In 
an  action,  and  may  be  demurred  to  with  like  effect,  and  a  demurrer  to  the 
return  to  sucb  writ  subjects  the  writ  to  crltlclBm,  to  see  whether  It  states 
facts  sufficient  to  support  the  reli^  sought 

9.  Save — Denials  ir  Answer. 

A  denial,  in  the  return  to  an  altema'tire  writ  of  mandamus,  of  any  knowl- 
edge or  information  sufficient  to  form  a  belief,  as  to  the  matters  set  forth 
in  the  writ,  is  sufficient  to  put  such  matters  In  issue. 

t.  Same — DAMAoes. 

The  question  of  damages,  In  a  proceeding  by  mandamus,  ta  «itltled  to 
no  consideration  Independent  of  its  main  mandatory  purpose. 

i,  Sauk— Benevolbnt  Sociktt— Hkisstatbmknt  into  Mbmbhrshit. 

An  alternative  writ  of  mandamus,  requiring  the  reinstatement  of  the 
relator  Into  complete  membership  in  a  benevolent  association,  and  setting 
forth  as  grounds  therefor  that  a  fine  has  been  imposed  on  the  relator  with- 
out notice,  that  he  has  not  been  pertnitted  to  pay  hla  dues  for  certain 
periods,  that  a  strike  has  been  ordered  against  himt  whereby  be  lost  em- 
ployment, that  an  appeal,  taken  by  him  to  an  authority  connected  with  the 
association,  has  been  decided  against  him,  but  not  alleging  that  be  has 
been  expelled  or  su^ended  from  the-  association,  nor  showing  the  nature 
of  his  appeal,  la  Insufficient  to  support  the  r^ef  songht. 

Appeal  from  trial  term. 

Application  by  the  people,  on  the  relation  of  Thomas  B.  McGuiie, 
for  a  writ  of  mandamus  against  the  Bricklayers'  Benevolent  &  Pro- 
tective Union  of  the  City  of  Brooklyn.  From  an  interlocutory  judg- 
ment overruling  a  demurrer  to  the  return  to  the  alternative  writ  at 
mandamus  the  relator  appeals.    Affirmed.      

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Francis  A.  McCloskey,  for  relator. 
Isaac  M.  Kapper,  for  respondent. 

BRADLEY,  J.  An  alternative  writ  of  mandamus  has  the  char- 
acto-  of  a  complaint  in  an  action,  and  must,  in  like  manner,  be  deemed 
to  state  the  facts  constituting  the  caose  of  rdator's  grievance,  and  it 
may  be  demurred  to  with  like  effect.  Code  Civ.  Proa  §  2076.  The 
demurrer  of  the  relator  to  the  defendant's  retnm  subjects  the  writ 
to  criticism  tot  the  purpose  of  seeing  whether  it  states  facts  safBdent 
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to  sapport  the  relief  songht.  If  it  does  not,  hia  demwrer  to  the  de- 
fendant's retnm  will  require  no  consideration.  People  v.  Baker,  35 
Barb.  105;  People  y.  Booth,  32  N.  Y.  397;  Genet  v.  Kissam,  53  N. 
Y.  Super.  CL  43;  Willover  t.  Bank,  10  Civ.  Proc.  R.  80.  The  man- 
date expressed  in  the  writ  is  that  the  defendant  reinstate  the  relator 
into  its  complete  membership,  or  show  caaae  to  the  contrary  there- 
of. This  is  upon  the  theory  that  the  relator  has  been  illegally  de- 
I»ived  of  that  relation  to  the  defendant  The  question,  therefore, 
arises  whether  all  the  facts  essential  to  the  support  of  that  assumption 
are  set  forth  in  the  writ.  People  v.  (Columbia  Club,  20  Civ.  Proc. 
R.  319,  15  N.  Y.  Supp.  821.  It  is  there  stated  that  the  relator  was 
duly  admitted  to  membership  of  the  defendant  about  20  years  ago. 
No  averment  is  made  that  he  has  been  expelled  from  such  member- 
ship, or  that  he  has  ceased  to  be  a  member  of  the  def^idant.  The- 
relator  does  by  this  writ  state  that  he  has  continuously  remained  such 
member,  except  as  thereafter  set  out  He  then  proceeds  to  state 
that  in  July,  1887,  he  tendered  dues  to  the  defendant's  financial  sec- 
retary, by  whom  he  was  informed  that  a  fine  oi  five  dollars  had  been 
imposed  upon  him,  and  that  the  secretary  had  been  ordered  to  collect 
it  from  the  relator  bef we  receiving  any  dues  from  him ;  that  the  sec- 
retary refused  to  inform  the  relator  as  to  such  fine  further  than  to 
declare  that  it  must  be  paid;  that  thereupon  and  thereafter  the  "re- 
lator, as  of  right  he  could  do,  lawfully  refused  to  pay  said  fine  until 
first  informed  as  to  the  cause  and  authority  for  levying  the  same; 
that  thereafter,  until  the  latter  part  of  Nov«nber,  1887,  relator  at- 
tended the  meetings  of  the  said  corporation,  and  took  port  therein, 
without  protest  or  objection  by  said  corporation;  that  during  all 
said  time  the  financial  secretary  persistently  refused  to  accept  any 
dues  from  the  relatw,  although  tiie  same  were  duly  and  regularly 
tendered  to  him  by  relator";  that  in  the  latter  part  of  November  hia 
dues  were  paid  to  and  accepted  by  the  financial  secretary  up  to  that 
time;  that  in  Februaiy,  1888,  the  relator  tendered  dues  to  and  was. 
informed  by  the  defendant's  financial  secretary  that  there  was  a  fine 
ot  five  dollars  against  him,  and  that  no  dues  would  be  received  fnxn 
him  until  the  fine  was  paid;  that  the  relator  making  inquiry,  and 
being  unable  to  obtain  any  infwmation  as  to  the  cause  of  the  fine,  or 
of  the  authority  for  imposing  it,  refused  to  pay  the  fine  until  he  should' 
receive  such  information;  "that  about  the  month  of  June,  1888,  a 
strike  was  by  said  corporation  illegally  ordered  against  said  relator 
by  reason  whereof  he  was  idle"  for  two  months;  that  the  only  reason 
why  at  that  or  any  other  time  the  relator  was  in  arrears  for 
dues  was  that  he  refused  to  pay  a  fine,  as  to  the  cause  of  which  he 
could  obtain  no  information;  that  on  or  about  the  6th  day  of  August, 
1888,  the  dues  of  the  relator  up  to  that  time  were  paid  to,  accepted, 
and  retained  by  the  defendant;  "that  since  said  last  month  and  date 
no  dues  have  been  accepted  by  said  corporation  from  the  relator," 
although  they  have  been  frequently  tend»ed.  The  effect  or  conse- 
quence of  sudi  refusal  to  accept  dues  from  the  relator  upon  his  rela- 
tion to  the  defendant  is  not  stated  in  the  writ.  But  the  further  state- 
ment is  made  that  on  or  about  January  12,  1895,  the  relator  duly  pre- 
sented to  the  Bricklayers'  &  Masons'  International  Union  of  America 
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(of  which  the  defendant  was  a  member)  a  petition  praying  tliat  such 
action  might  be  taken  as  was  proper  for  his  restoration  to  his  rights 
as  a  member  of  the  defendant;  that  the  internaticmal  union  illegally 
referred  such  appeal  to  an  execiitiye  committee,  which  committee,  on 
or  about  June  11,  1895,  notified  the  relator  to  attend  bef<He  it  at  a 
time  specified,  which  he  did,  and  that  he  has  been  informed  by  some 
of  the  members  of  the  committee  that  the  determination  was  adverse 
to  him;  that  the  relatw  has  never  been  served  with  any  written 
charges  against  him  for  violation  of  any  of  the  [Hovisions  of  the  con- 
stitution or  by-laws  of  the  defendant,  or  of  the  International  Union,  or 
for  anything  whatever;  that  he  objected  to  the  hearing  by  the  com- 
mittee for  want  of  jurisdiction,  and  that  the  International  Union 
had  no  right  to  delegate  such  power  to  a  committee.  It  does  not  ap- 
pear what  was  the  particular  subject  of  the  appeal  to  the  Interna- 
tional Union,  w  what  was  the  nature  of  the  determination  adversely 
to  the  relator.  No  implication  necessarily  arises  from  the  matters 
alleged  in  the  writ  that  he  was  expelled  firam  the  defendant.  An.d, 
for  aught  that  appears  by  allegation,  he  is  still  a  member  of  the 
nnion.  In  a  pleading  the  facts  relied  upon  to  constitute  the  cauae 
of  action  or  defense  and  essential  to  it  must  be  alleged.  They  cannot 
be  inferred  for  the  purpose  and  in  support  of  the  pleading,  when  im- 
plication, as  matter  of  law,  does  not  require  it  Page  v.  Boyd,  11 
How.  Prac.  415;  Maganran  v.  Tiffany,  62  How.  Prac.  251;  Bodi  v. 
Insurance  CJo.,  6  Bosw.  23;  Tovey  v.  Culver,  54  N.  Y.  Super.  Ct.  404. 
The  facts  stated  in  the  alta>native  writ  do  not  seem  to  support  the 
claim  to  the  relief  sought  by  it.  In  the  cases  cited  by  the  learned 
counsel  for  the  relator  the  persons  seeking  relief  had  been  suspended 
or  expelled  from  the  associations  there  referred  to,  and  the  quea- 
tions  for  determination  were  whether  they  had  illegally  been  deprived 
of  or  denied  that  relation.  The  matter  of  damages  is  entitled  to  no 
consideration  in  this  action  or  proceeding  independently  of  its  main 
mandatory  purpose,  to  which  the  question  of  damages  is  merely  in- 
cidental. Code  Civ.  Proc.  §  2088.  These  views  lead  to  the  conclu- 
sion that  the  demurrer  was  not  well  taken.  But,  proceeding  further, 
we  think  the  return  itself  is  not  open  to  the  criticism  sought  to  be 
founded  upon  the  demurrer.  The  objection  that  denial  by  the  re- 
turn of  any  knowledge  or  information  sufficient  to  form  a  belief 
of  matters  set  forth  in  the  writ  does  not  put  such  matters  in  issue  is 
not  tenable.  Generally,  statements  upon  information  and  belief  in 
afSdavits  in  opposition  to  a  motion,  including  that  for  peremptory 
mandamus,  are  not  effectual  to  defeat  the  motion  founded  upon  pos- 
itively sworn  statements.  That  rule  or  reason  is  not  applicable  to 
proceedings  Instituted  by  an  alternative  writ  of  mandamus.  Then 
the  issues  are  to  be  presented  and  tried  as  are  those  of  actions.  Code 
av.  Proc,  §§  500,  2077;  People  v.  Board  of  Police,  4G  Hun,  296;  Peo- 
ple V.  Order  of  American  Star,  53  N.  Y.  Super.  Ct.  66.  In  the  view 
taken  of  the  case,  it  is  unnecessary  to  expressly  refer  to  all  the  ob- 
jections urged  to  the  return,  since  the  demurrer  cannot  be  sustained 
upon  any  of  them. 
The  int«rloc<itory  judgment  should  be  affirmed.    All  concur. 
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crrr  of  Brooklyn  t.  Nassau  blbctrio  r.  oo. 

(Supreme  Court,  Appelate  EMvtelon,  Second  Department   July  18,  1897.) 

L  Strket  Railhoads — Sfbbo  or  Cars — Contract  with  City. 

The  consent  glreu  t^  tbe  dty  ot  Brooklyn  to  the  construction  of  the  rood 
of  the  Nassau  BHectric  Railroad  Company,  providing  that  the  company 
might  run  Its  cars  at  such  speed  as  to  enable  It  to  secure  better  and  more 
speedy  transit,  bur  not  to  exceed  10  miles  per  hour,  did  not  constitute  a 
contract  between  the  dty  and  the  railroad  company  that  the  latter  should 
always  have  the  right  to  operate  its  cars  at  a  sj^ed  of  10  miles  per  hour. 
at  Samk. 

It  seems  that  the  general  railroad  act  prohibits  a  contract  between  a  city 
and  a  street-railroad  company  to  allow  the  lattw  always  to  operate  Iti 
cars  at  a  certain  speed. 
9.  Same. 

It  seems  that  the  regulation  of  the  speed  of  street  cars  cannot  be  the  sub- 
ject of  contract,  either  by  the  legislature  or  the  common  council  of  a  city. 

Appeal  from  Kings  county,  court. 

Action  by  the  city  of  Brooklyn  against  the  Nassau  Electric  Rail- 
road CJompany.  From  a  judgment  of  the  county  court  reversing  a 
judgment  of  the  justice  of  &e  peace  for  plaintiff,  it  appeals.  Be- 
versed- 
Argued  before  GOODRICH,  P.  J.,  and  C5ULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Joseph  A.  Burr,  Corp.  Counsel,  for  appellant 
Hemy  Yonge,  for  respondent 

CULLEN,  J.  This  action  was  brought  to  recover  a  penalty  for  the 
violation  of  an  ordinance  oi  the  city  of  Brooklyn  enacted  in  April, 
1895,  limiting  the  speed  of  street-railroad  cars  to  six  and  eight  miles 
an  hour  in  certain  prescribed  portions  of  the  city.  The  case  does 
not  differ  from  that  of  City  of  Brooklyn  v.  Brooklyn  City  &  N.  R 
Co.,  11  Appi  Div.  168,  42  N.  Y.  Supp.  371,  but  the  respondent  raises 
a  point  not  considered  in  the  former  case.  The  consent  given  by  the 
city  on  June  30,  1893,  to  the  construction  of  the  defendant's  road, 
which,  both  by  the  constitution  and  the  statute  (chapter  5G5,  Laws 
1890),  was  a  prerequisite  to  the  acquisition  of  a  complete  franchise 
to  build  a  street  railroad,  contained  this  provision : 

"In  the  operation  of  its  cars  by  electric  power  the  said  company  may  run 
them  at  such  speed  as  shall  enable  It  to  secure  to  the  public  the  advantage  of 
better  and  more  speedy  transit,  with  due  and  proper  regard  to  the  safety  of 
others  using  the  public  streets,  but  such  rate  shall  in  no  instance  exceed  ten 
miles  per  hour." 

It  is  now  claimed  that  this  condition  constituted  a  contract  with 
the  defendant  that  it  should  always  thereafter  have  the  right  to  oper- 
ate its  cars  at  the  rate  of  10  miles  an  hour. 

First.  We  think  this  is  not  the  true  construction  of  the  consent. 
In  Union  Pass.  By.  Co.  v.  Philadelphia,  101  U.  S.  528,  the  appellant 
was  incorporated  under  a  special  statute,  which  provided:  "The 
said  company  shall  also  pay  such  licence  fee  for  each  car  run  by  said 
company  ajs  is  now  paid  by  other  passenger  railway  companies  in 
tbe  city  of  Philadelphia."    At  that  time  the  license  fee  was  f30.    By 
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a  sabseqnent  statute  it  was  enacted  that  the  license  fee  for  all  com- 
panies in  the  city  of  Philadelphia  should  be  f  15.  The  defendant 
claimed  that  its  charter  constituted  a  contract  by  which  it  was  com- 
pelled to  pay  only  f30  a  car,  and  that  the  subsequent  statute  could 
not  impair  its  rights.  The  supreme  court  of  the  United  States  held 
that  this  contention  could  not  be  sustained.  It  was  there  said  (page 
535): 

"The  language  of  the  act  ot  Incorporation  does  not  amonnt  to  a  contract  of 
any  kind,  and  certainly  not  to  such  a  contract  as  that  set  up  by  the  defenrt- 
ants,  •  •  •  but  It  Is  plain  that  there  is  nothing  In  the  language  of  the  sec- 
tion to  warrant  the  court  In  holding  that  the  legislature  Intended  to  contract 
that  the  license  cbarged  for  such  passenger  cars  should  never  exceed  the  an- 
nual sum  of  thirty  dollars." 

Second.  The  railroad  act  itself  would  seem  to  prohibit  any  such 
contract  by  the  common  council,  for  by  section  98  it  is  enacted:  "Such 
authorities  [proper  local  authorities]  may  make  such  reasonable  regu- 
lations and  ordinances  as  to  the  rate  of  ^peed,  mode  of  use,  and  tracks 
08  the  interest  or  convenience  of  the  public  may  require."  This  power 
is  plainly  continuous,  and  one  common  council  could  not  bargain 
away  the  right  of  its  successors  to  exercise  the  power. 

Third.  We  very  much  doubt  whetho-  the  regulation  of  the  rate 
of  speed  of  cars  in  streets  and  highways  could  be  the  subject  of  con- 
tract, either  by  legislature  or  commcm  council.  It  is  settled  law  that 
the  police  power  "extends  to  the  protection  of  the  lives,  health,  and 
property  of  the  citizens,  and  the  preservation,  of  good  order  and  moral& 
The  legislature  cannot,  by  any  contract,  devest  itself  of  the  power 
to  provide  for  these  objects."  Beer  Co.  v.  Massachusetts,  97  D.  & 
25;  Fertilizing  Ck).  v.  Hyde  Park,  Id.  659;  Butchers'  Union  Slaughte^ 
House  Co.  V.  Crescent  City  Live-Stock  Landing  Co.,  Ill  U.  S.  746, 
4  Sup.  Ct.  652.  See  Grade-Crossing  Case  (New  York  &  N.  E.  R  Oo.  v. 
Town  of  Bristol)  151  U.  S.  557,  U  Sup.  Ct.  437.  The  case  of  City  of 
Burlington  v.  Burlington  St  By.  Co.,  49  Iowa,  144,  relied  on  by  the 
plaintiff's  counsel,  is  not  in  point  It  was  there  held  that  the  city, 
having  under  proper  authority  granted  the  defendant  the  right  to 
construct  a  double-track  road  on  certain  streets,  a  subsequent  or^ 
dinance  forbidding  the  construction  of  more  than  a  single  track  on 
those  streets  was  invalid.  This  court  has  held  that,  where  a  high 
road,  upon  which  a  company  has  acquired  a  valid  and  complete  fran- 
chise to  construct  a  street-siu^ace  railroad,  was  incorporated  into  a 
parkway,  the  company  could  not  be  deprived  of  its  franchise,  or 
compelled  to  consti-uct  its  railroad  for  the  whole  length  of  the  high- 
way through  a  tunnel.  Bailroad  Co.  v.  Kennedy  (not  yet  officially 
reported)  M  N.  Y.  Snpp.  825.  A  franchise  to  construct  and  maintain 
a  railroad  is  i»>operty.  The  legislature,  by  the  grant  or  creation  of 
such  property,  does  not  impair  or  limit  the  exercise  by  it  of  the  police 
power.  The  presence  of  railroad  cars  on  a  highway  may  to  acme 
extent  obstruct  travel,  the  same  as  that  of  other  vehicles,  but  of  it- 
self does  not  imperil  life  or  limb.  But  an  excessive  rate  of  speed 
of  any  vehicles  may  constitute  a  serious  menace  to  both.  It  is  as 
much  the  duty  of  the  legislature  to  protect  the  traveler  from  unneces- 
sary danger  to  his  person  while  on  the  highway,  as  hia  health  frcan 
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infection  while  in  his  house,  and  we  think  the  power  to  poform  nei- 
ther obligaticm  can  be  contracted  away. 

The  judgment  of  the  county  court  should  be  reversed,  and  of  the 
justice  of  the  peace  affirmed,  with  costs.    All  concur. 


<20  .\pp.  DlT.  12.) 

VHitAGB  OF  ARVBRNB-BT-THE-SOA  ▼.  SHBPABD  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department   July  13,  1897.) 

Ikoobporatbd  ViLLxaK— Ibscb  of  Bonds. 

The  distinction  between  the  ordinary  and  extraordinary  expenditures  au- 
thorized to  be  made  by  Incorporated  Tillages  by  Laws  1870,  c.  291,  Is  not 
In  their  nature,  but  in  their  amount;  and  upon  a  vote  of  the  electors  of  the 
Tillage,  duly  taken,  bonds  might  be  Issued  under  said  act  for  any  ex- 
peidlture,  for  a  Tillage  purpose,  exceeding  |600  In  amount 

Submission  of  controyer^  upon  a  statement  of  facts  agreed  upon 
by  the  parties  between  the  village  of  Arverne-by-the-Sea  and  Edward 
D.  Shepard  and  August  T.  Post    Judgment  directed  for  plaintiff. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

John  J.  Lenehan,  for  plaintiff. 
Appleton  L.  Olark,  for  defendant 

BRADLEY,  J.  The  subject  of  the  oontroveny  rdatea  to  the  pow» 
of  the  plaintiff,  as  a  municipal  corporation,  to  incur  tlie  liability  rep- 
resented by  its  bonds  of  the  par  value  of  f  113,000,  issued  in  June 
last  Following  an  affirmative  majcMity  vote  at  a  village  election  held 
on  the  5th  of  that  month,  upon  resolutions  presented,  the  trustees, 
having  issued  the  bonds,  sold  them  at  puUic  sale  to  the  highest 
bidder,  on  June  12,  1897,  for  f  131,788.75,  pursuant  to  notice  of  sale 
duly  published.  Buch  bidder  was  William  E.  R.  Smith,  and  the  bonds 
were  duly  awarded  to  liim,  who  deposited  the  sum  of  f2,000  on  ac- 
count thereof.  Subsequently  Smith,  with  the  consent  of  the  plain- 
tiff's trustees,  duly  transferred  to  the  defendants  his  propoeal,  bid, 
and  contract  for  the  bonds,  t(^ether' with  his  deposit  of  f  2,000;  and 
they,  for  a  valuable  consideration,  took  and  assumed  all  the  rights^ 
agreements,  and  liabilities  of  Smith  thereunder.  The  bonds,  duly 
executed,  were  tendered  by  the  plaintiff  to  the  defendants,  and  pay- 
ment of  the  balance  of  f  129,788.75  and  accrued  interest  demanded, 
and  th^  declined  to  accept  the  bonds  or  to  pay  the  balance  of  the 
purdiaae  price  therefor,  upon  advice  of  attorneys  that  the  village  au- 
thorities had  no  power  to  borrow  money  and  issue  bonds  for  the 
purposes  mentioned  in  the  resolutions  referred  to  as  "extraordinary 
expenditures,"  within  the  meaning  of  the  provisions  of  chapter  291, 
Laws  1870,  and  the  acts  amendatory  thereof  and  supplonentary  there- 
to. It  therefore  seems  that  the  power  to  issne  the  bonds  under  that 
statute  was  dependent  upon  the  fact  that  the  purposes  for  which 
the  plaintiff,  through  the  action  of  its  trustees,  sought  to  incur  such 
liability  and  issue  such  bonds,  came  within  the  meaning  of  extraor- 
dinary, as  distinguished  from  ordinary,  expenditures,  for  which  bonds 
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might  be  iBsoed,  under  the  ptaviaioDb  of  sach  atatnte.  "Ji  this  qnear 
don  is  answered  in  the  afflrmatiTe,  the  judgment  is  to  be  rendered 
In  favor  of  the  plaintiff,  directing  the  defendants  to  accept  said  bonds, 
and  pay  to  the  plaintiff  the  balance  of  the  contract  price;"  otherwise 
judgment  is  to  be  rendered  in  favor  of  the  defendants,  and  directing 
the  return  to  them  of  the  sum  so  deposited.  This  is  the  only  question 
submitted  by  the  parties  to  the  court. 

The  plaintiff,  since  the  year  1895,  has  been  a  municipal  oorptNra- 
tion.  It  was  created  and  organized  as  such  pursuant  to  the  provisions 
of  the  act  entitled  "An  act  for  the  incorporation  of  villages,"  passed 
April  20,  1870,  and  the  acts  amendatory  thereof  and  supplonentary 
thereta  The  statute  provided  that  "the  expenditures  of  the  village 
shall  be  denominated  'ordinary  expenditures'  and  'extraordinary  ex- 
penditures.' "  Laws  1870,  c.  291,  tit  4,  §  L  "Ordinary  expenditures 
shall  be  those  necessarily  incurred  to  carry  out  and  enforce  the  rules, 
by-laws  and  ordinances  which  the  trustees  are  authorized  to  adopt 
by  title  3  of  this  act,  and  to  give  force  to  the  powers  therein  am- 
ferred,  except  as  such  expenditures  may  be  specifically  enlarged  or 
diminished  or  controlled  by  other  provisions  of  this  act"  Id.  §  2. 
"No  ordinary  expenditure  for  any  one  specific  act,  object,  purpose, 
or  thing,  except  the  lighting  of  streets,  shall  exceed  the  sum  of  five 
hundred  dollars."  Id.  §  3,  as  amended  by  Laws  1893,  c.  400,  §  1. 
The  statute  also  provided  that  "The  trustees  shall  have  power  to 
raise  money  for  an  extraordinary  expenditure  for  any  village  pur- 
poses by  assessment  and  tax,  by  submitting  a  resolution  stating  the 
amount  to  be  raised,"  etc.,  "to  the  annual  election,  or  to  a  Ef>ecial 
election,  of  the  l^al  electors  entitled  to  vote,"  etc.,  and  up<Mi  an  af- 
firmative majority  vote  they  might  proceed  in  the  manner  i»ovided, 
and  when  such  resolution  provided  for  raising  the  same  in  install- 
ments the  trustees  might  issue  bonds  of  the  village  for  the  amount  of 
such  installments,  payable,  respectively,  when  such  installments  were 
to  be  raised,  with  interest  not  exceeding  6  per  cent,  per  annum.  Pro- 
vision was  also  made  for  the  manner  of  selling  the  bonds,  and  that 
they  should  not  be  sold  for  less  than  par.  Id.  §  4,  as  amended  by 
Laws  1884,  c.  131,  §  1;  and  Id.  §  6,  as  amended  by  Laws  1895,  c  879. 
There  is  no  qnestion  here  relating  to  the  regularity  of  the  proceed- 
ings taken,  to  their  result  in  issuing  the  bondbs  and  selling  them,  and 
it  is  conceded  that  the  statute  in  those  respects  was  strictly  pursued, 
and  that  such  result  was  legal,  and  the  bonds  valid,  if  the  object 
and  purpose  of  the  liability  thus  created  was  to  raise  money  for  ex- 
traordinary expenditures  within  the  meaning  of  the  statute.  The 
purposes  sought  by  the  creation  of  the  obligation  of  the  village  were 
(1)  the  makincr  and  imiurovement  of  streets  in  the  village,  (2)  the  mak- 
ing and  imiH*ovement  of  sidewalks  in  the  village,  (3)  the  construction 
ci  a  sluice  toe  sewerage  purposes,  (4)  the  condemnation  toe  the  ac- 
quisition of  the  right  to  consbnict  such  slnice  or  drain,  (6)  the  opening 
and  extension  of  Ocean  avenue,  and  (6)  constructing  culverts  and 
drains.  Those  contemplated  improvements  were  for  village  purposes, 
and  in  that  sense  they  came  within  those  which  may  be  denominated 
"extraordinary  expenditures,"  and  yet,  if  th^  had  not  exceeded  the 
limitation  in  amount,  they,  or  some  of  them,  would  have  c<Hne  within 
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such  as  might  have  been  deemed  ordinary  expenditnres.  By  refra- 
ence  to  the  statute  it  is  seen  that  the  powers  of  trustees  of  villages 
were  qiiite  specifically  recited.  Laws  1870,  e.  291,  tit.  3,  §  8,  subd. 
25,  as  amended  by  Laws  1893,  c.  212. 

It  is  suggested  and  urged  on  the  part  of  the  defendant  that  the 
class  denominated  "extraordinary"  was  distinguished  in  nature  from 
that  of  OTdinary  expenditures.  If  that  view  is  supported,  the  bonds 
in  question  were  issued  without  authority.  In  Allen  v.  Village  of 
Northville,  39  Hun,  240,  Mr,  Justice  Lamed  said:  "It  is  not  the 
amount,  but  the  nature,  of  the  expenditure  which  makes  it  ordinary." 
Such  remark  was  unnecessary  to  the  result.  And  Mr.  Justice  Bockes, 
in  a  concurring  opinion,  expressed  a  contrary  view,  and  said:.  "If, 
in  excess  of  this  sum  (|500),  the  expense  was  an  extraordinary  ex- 
penditure." This,  in  view  of  the  statute,  as  shown  by  its  provisions, 
seems  to  be  the  reasonable  and  necessary  meaning  of  that  tann. 
Both  classes  of  expenditures  were  for  the  village  purposes,  and,  as 
has  been  observed,  the  statute  expressly  provided  that  the  €flrtraordi- 
nary  expenditures  might  be  made  "for  any  villas  purposes."  There 
does  not  appear  to  be  any  statutory  limit  to  the  nature,  occasion, 
w  purpose  of  the  expenditures  to  render  th«n  extraordinary  further 
than  that  they  be  made  for  village  purposes.  And  to  hold  that  the 
distinction  between  the  two  classes  of  expenditures  within  the  con- 
templation of  such  statute  was  in  their  nature,  and  not  in  the  amount, 
would  render  the  provisions  of  the  statute  relating  to  extraordinary 
expenditures  substantially  nugatory.  The  trustees,  as  administrative 
officers  of  the  municipal  corporation,  w«e  vested  with  certain  pow- 
ers,  among  whidi  were  necessarily  some  to  enable  them  to  raise  money 
for  its  general  purposes.  But  upon  this  there  was  a  limitation  to 
what  may  be  termed  "ordinary  expenses."  It  was  contemplated  by 
the  legislature  that  something  beyond  this  limit  upon  the  power  of 
the  trustees  would  become  necessary,  and  it  was  therefore  provided 
that  the  people  of  the  village  entitled  to  exercise  the  right  should,  by 
a  majority  vote,  be  permitt^i  to  authorize  a  larger  expenditure  within 
and  for  the  purposes  specified.  Ttiis,  within  the  meaning  of  the 
statute,  constituted  an  extraordinary  expenditure  as  distinguished 
from  the  ordinary  one.  It  was  rendered  so  without  reference  to  its 
nature,  but  because  it  was  an  expenditure  thus  provided  for  beyond 
the  limit  in  amount  prescribed  for  that  which  the  trustees  might  pro- 
vide for  without  the  direction  or  authority  derived  from  the  majority 
vote  of  their  constituency,  taken  in  the  manner  prescribed  by  the  stat- 
ute. No  further  discussion  of  this  question  seems  necessary.  The 
court  is  called  upon  by  the  matter  submitted  to  answer  the  single 
question,  and,  if  it  is  determined  in  the  affirmative,  to  direct  judg- 
ment for  substantially  the  specific  performance  of  the  contract  of  sale 
and  purchase  of  the  bonds,  which  contract  appears  by  the  agreed  state- 
ment of  facts  to  have  been  made  and  partially  performed  on  June 
12,  1897.  The  time  of  the  making  of  such  contract  is  particularly 
refored  to  because  the  provisions,  original  and  amendatory,  of  the 
general  act  relating  to  the  incorporation  of  villages,  as  they  were 
prior  to  and  up  to  tiie  Ist  day  of  July,  1897,  then  ceased  to  exist,  and 
were  repealed  by  Laws  1897,  c.  414,  now  known  as  the  "Village 


Digitized  by  vaOOQ  IC 


■656  46  NEW  TORK  aUPPLBMBNT  (Sup.  Ct 

anl  80  New  York  State  Rsiwrter. 

Law."  It  the  contract  for  the  sale  and  purchase  of  the  bonds  was 
-effectnally  made,  as  is  assumed  by  the  parties  in  the  statement  of 
facts  presented  here,  then  the  obligation  created  by  it  was  not  im- 
paired by  the  repeaJ  of  the  statute  under  which  the  bonds  were  issued. 
Const.  U.  S.  art.  1,  §  10.  We  deal  only  with  the  question  which  the 
parties  have  seen  fit  to  submit  to  the  court  for  determination. 

The  views,  upon  the  facts  {M-esented,  lead  to  the  conclnsion  that 
the  question  snlHuitted  should  be  answered  in  the  affirmatiye,  and 
that  judgment  be  directed  accordingly  in  favor  of  the  plaintiff,  with- 
out costs.    All  concur. 


(20  App.  DlT.  44.)  

PROSBTTS  ▼.  FORTBB. 

(Supreme  Court,  Appelate  Division,  Second  I>epartnient   Ttdy  18,  1807  ^ 

1.  Obclaration  or  Trdst— Bukficibkct. 

The  act  of  a  party,  In  changing  an  acconnt  in  a  eavlnga  bank  from  her 
own  name  Individually  to  her  name  as  trustee  for  another,  accompanied  by 
the  delivery  of  the  savlnj^  bank  book  to  the  person  named  as  beneficiary, 
is  sufficient  as  a  declaration  of  trust  to  create  a  valid  trust  in  favor  of  such 
beneficiary,  notwithstanding  the  trustee  afterwards  draws  money  from 
the  account  and  deposits  money  therein. 

SL  Gift — Evidence  of  Conditions. 

A  statement.  In  connection  with  an  alleged  gift  ot  a  savings  bank  ac- 
count, that  the  donor  puts  the  money  In  for  the  d<»iee  "in  case  anything 
happens  to"  the  donor,  who  is  about  to  make  a  long  voyage,  does  not 
necessarily  show  the  gift  to  be  conditional  upon  Uie  donor's  not  returning. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Joseph  L.  Proseus,  as  executor  of  Esther  Proseus,  de- 
ceased, against  Charlotte  Porter.  From  a  judgment  in  favor  of  the 
defendant  after  a  trial  to  the  court,  plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  BBADLEY,  JJ. 

James  M.  Hunt,  for  appellant. 
John  H.  Ferguson,  for  respondent. 

.  WILLABD  BABTLETT,  J.  This  case  has  been  twice  tried,— 
once  before  Mr.  Justice  Dykman  and  a  jury,  when  the  jury  disagreed; 
and  the  second  time  before  Mr.  Justice  Keogh,  at  the  Westchester 
special  term,  when  no  witnesses  were  called,  but  the  evidence  was 
read  by  consent  from  the  stenographer's  minutes  of  the  previous 
trial.  The  stipulation  under  whicli  this  was  done  makes  the  few 
exceptions  in  the  record  to  rulings  upon  the  admission  of  evidence 
unavailable  to  the  appellant ;  so  that  the  only  question  for  this  court 
is  whether  the  appellant  is  right  in  his  contention  that  the  judgment 
should  be  reversed  upon  the  facts.  In  considering  this  question,  we 
are  mindful  of  the  circumstance  that  the  case  was  presented  to  the 
trial  court  just  as  it  comes  before  us,  and  that  the  learned  judge  did 
not  have  the  advantage  of  seeing  and  hearing  the  witnesses.  Never- 
theless, we  have  reached  the  conclusion  that  his  judgment  is  well 
supported  by  the  proof.  The  plaintiff  brings  the  action  as  the  ex- 
ecutor of  his  wife,  to  recover  certain  moneys  which  were  deposited 
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by  her  in  a  Barings  bank,  but  which  have  been  obtained  since  the 
death  of  Mrs.  Proseua  by  her  sister,  Charlotte  Porter,  the  defendant. 
The  trial  court  decided  that  at  the  time  when  Mrs,  Proaeus  died  these 
moneys  did  not  belong  to  her,  but  were  the  property  of  her  sister. 
There  were  two  accounts  in  the  savings  bank.  One  of  these  was 
opened  in  1885  in  the  name  of  "Charlotte  Porter,  or  Esther  A.  Pro- 
seus,"  and  is  deemed  to  have  been  the  subject  of  a  gift  to  Mrs.  Porter 
by  Mrs.  Proseus,  in  1888,  when  the  latter  was  about  departing  from 
this  country  on  a  trip  to  Europe.  Mrs.  Porter  thereafter  drew  money 
from  the  account,  and  appears  to  have  retained  continuous  posses- 
(don  of  the  bank  book.  The  other  account  was  opened  by  Mrs.  Proseua 
in  her  individual  name,  in  1874,  but  in  1888  was  changed  to  "Esther 
A.  Proaens,  in  trust  toe  Charlotte  Porter,"  upon  the  written  request 
of  Mrs.  Proseus,  signed  shortly  before  she  sailed  for  Europe.  In  the 
view  of  the  learned  trial  judge-,  this  act  constituted  a  declaration 
of  trust,  which  was  effective  to  create  ft  valid  trust  in  favor  of  Mrs. 
Porter,  In  whose  posseesion,  also,  the  bank  book  containing  this  sec- 
ond account  was  found  after  the  death  of  Mrs.  Proseus.  To  show 
that  the  alleged  gift  of  the  first  account  was  conditional,  the  plain- 
tiff put  in  evidence  a  letter  from  the  defendant,  written  shortly  after 
the  death  of  Mrs.  Proseus,  in  which  Mra  Porter  said:  "Just  before  she 
went  to  Europe  the  last  time,  Mrs.  Proseus  made  me  go  to  the  bank 
with  her,  and  then  she  put  money  in  for  me.  In  case  anything  hap- 
pened to  her,  the  money  to  be  mine,  and  no  one  could  take  it  from  me." 
By  reason  of  the  safe  return  of  Mrs.  Proseus  from  Europe,  it  is  argued 
that  the  conditional  gift  became  no  gift  at  all.  I  think,  however, 
that  the  passage  quoted  and  the  other  statements  made  by  Mrs. 
Proseus  indicate  not  so  much  an  intention  that  her  sister  was  only 
to  have  the  money  in  the  event  that  the  traveler  did  not  return,  but 
rather  that  her  apprehension  that  she  might  not  come  back  led  her 
to  make  permanent  provision  for  Mrs.  Porter  at  that  time.  In  re- 
spect to  the  second  account,  it  appears  that  after  Mrs.  Proseus  re- 
turned from  Europe  ^e  drew  money  therefrom,  and  deposited  money 
therein;  and  it  is  insisted  that  this  conduct  on  her  part  is  incon- 
sistent with  an  intention  to  create  a  trust  for  Mrs.  Porter.  Undoubt- 
edly, these  acts  tend  to  disprove  a  trust,  but  they  are  by  no  means 
conclusive.  A  trust  may  be  established  by  a  depositor  who  opens  a 
savings  bank  account,  expressed  to  be  in  trust  for  another,  but  him- 
self retains  the  bank  book  without  ever  notifying  the  beneficiary,  and 
dies  before  the  latter,  leaving  the  account  open,  and  without  anything 
further  to  explain  the  character.  Cunningham  v.  Davenport,  147  N. 
Y.  43,  47,  41 N.  E.  413.    It  is  said  in  the  case  cited : 

"If  the  Intent  can  be  strengthened  by  acts  and  declarations  of  the  depositor 
!n  his  lifetime,  amounting  to  a  publication  of  his  Intent,  a  more  satlsifactory 
onse  is  made  out,  but  It  Is  not  absolutely  essential,  In  the  absence  of  explana- 
tion, where  he  dies  leaving  the  trust  account  existing." 

In  the  case  at  bar  the  proof  is  sufficient  to  make  out  a  trust,  under 
the  mle  thus  laid  down,  as  to  the  money  which  remained  in  the  ac- 
count at  the  time  of  the  death  of  Mrs.  Proseus.  Indeed,  it  goes  fur- 
ther than  is  positively  requisite,  for  here  the  depositor  did  not  keep 
the  bank  bo(dc,  but  intrusted  it  to  the  custody  of  the  l)en^ciary,  who. 
46  N.T.8.— 42 
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also  appears  to  have  been  given  to  understand  that  she  had  an  in- 
terest in  the  fund,  although  she  may  not  hare  comprehended  just 
what  were  her  l^al  rights  in  the  premises  until  the  controverery  arose 
in  respect  to  the  deposits  which  is  the  subject  of  the  present  litiga- 
tion. The  view  that  Mrs.  Proseus  intended  to  transfer  these  deposits 
so  that  they  would  be  beneficially  available  to  her  sister  is  strengthen- 
ed by  the  language  of  the  will  of  Mrs.  Proseus,  and  by  the  testimony  of 
her  husband  as  to  what  occurred  at  the  time  when  the  will  was  executed. 
Mention  is  made  in  the  will  of  a  lot  of  land  on  Highland  avenue,  in 
Yonkers,  belonging  to  the  testatrix,  but  standing  in  the  name  of  her 
sister,  Charlotte  Porter  (the  defendant);  and  the  testatrix  requests 
her  sister  at  once  to  convey  her  apparent  interest  in  this  lot  to  Joseph 
L.  Flt>seus  (the  husband  of  testatrix),  inasmuch  as  her  mster  "has 
but  a  nominal  interest  in  the  said  property,  for  which  no  considon.- 
tion  was  given,"  With  this  testamentary  request  the  defendant  has 
complied.  If,  in  addition  to  this  real  property,  to  which  her  title 
was  only  nominal,  Mrs.  Porter  was  also  holding  the  bank  books  with- 
out any  beneficial  interest  in  the  accounts,  it  is  exceedingly  improb- 
able that  the  testatrix  would  have  omitted  to  mention  that  fact  to  her 
husband,  who  drew  the  will.  Yet  nothing  appears  to  have  been  said 
about  any  money  in  the  savings  bank,  although  the  business  in  hand 
was  the  testamentary  disposition  of  all  the  property  of  the  wife.  I 
regard  this  omission  as  strongly  indicative  of  a  belief  on  her  part 
that  she  had  already  effectually  disposed  of  this  money.  By  her 
will,  nearly  all  her  estate,  valued  at  $25,000,  went  to  her  husband, 
and  the  provision  which  it  made  for  her  sister  (the  interest  on  fSOO 
for  life)  would  have  seemed  disproportionately  small  if  Mrs.  Pwter 
was  not  entitled  to  the  deposits  evidenced  by  the  bank  books  in  her 
possession.  It  cannot  be  denied  that  if  Mr.  and  Mrs.  Porter  used  the 
language  which  the  plaintiff  attributes  to  them  in  the  interviews  which 
took  place  after  the  death  of  Mrs.  Proseus,  there  would  be  reason  to 
doubt  the  gqod  faith  of  the  defendant's  claim;  but  the  plaintiff  is 
contradicted  by  thesa  in  regard  to  the  essential  particulars  of  these 
interviews,  and  it  cannot  be  said  that  he  has  sustained  the  burden 
of  proof  or  established  his  version  by  a  preponderance  of  evidence. 
On  the  whole,  I  think  the  judgment  should  be  affirmed.    All  concur. 


(20  Misc.  Kep.  481.)  

WHITE  V.  WHTTB. 

(Snpreme  Conrt,  Special  Term,  Kings  County.   Jane,  1897.) 

1.  AsTBHrPTiAi,  Contract— ExBCCTioH. 

An  antenuptial  contract  was  made  between  one  W.  and  his  Intended 
wife,  by  which  W.  agreed  not  to  claim  any  right  or  Interest  In  or  to  any 
part  of  her  estate,  but  to  permit  the  same  to  pass  by  ho:  will,  or  to  her 
heire  at  law,  as  if  she  were  tmmarr'.ed.  "Hie  parties  afterwards  married. 
Held,  that  such  contract  became  executed  tn  ail  respects  upon  the  marriage, 
and  W.  became  Incapable  of  having  an  estate  by  <tbe  curtesy,  either  Initiaie 
or  consummate,  In  his  wife's  lands. 

2.  Same— RiftiiTs  ok  Child. 

Held,  further,  that  the  heirship  of  a  son  of  W.  and  his  wife  gave  to  such 
•ou  such  prlvl^  to  the  contract  as  to  entitle  him  to  claim  the  benefit  of  It 
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Action  of  ejectment  .by  Frederick  Hall  White,  an  infant,  against 
Joaiah  J.  White,  to  recover  a  certain  house  and  lot,  the  property  of 
his  deceased  mother  before  her  marriage  to  defendant.  An  ante- 
nuptial contract  provided  that  the  wife  might  retain  and  control  all 
her  real  and  personal  estate,  it  to  be  and  remain  hers  forever;  the 
husband  agreeing  not  to  exercise  any  d(xuinion  over  any  part  of  it, 
or  to  claim  any  interest  therein,  and  in  case  of  her  death  not  to 
claim  any  interest  in  any  part  of  the  estate  or  the  income,  but  that 
he  would  remit  it  to  her  heirs  at  law,  as  if  she  were  unmarried.  Bhe 
died  intestate.    Judgment  for  plaintifE. 

George  S.  Ingraham,  for  plaintifC 
Josiah  T.  Mai-ean,  for  defendant. 

GAYNOB,  J.  It  is  contended  for  the  defendant  that  the  ante- 
nuptial agreement  is  executbry;  that  the  plaintiff  cannot  maintain 
this  action  without  a  release  or  conveyance  to  him  of  the  defend- 
ant's estate  by  the  curtesy;  and  that,  as  the  defendant  did  not  agree 
to  make  such  a  conveyance^  but  only  to  passively  permit  the  {urap- 
erty  to  pass  by  descent,  he  cannot  be  required  to  make  it,  or  be  deemed 
as  having  made  it,  upon  the  equitable  principle  of  deeming  that  done 
which  should  be  done.  Justice  requires  that  the  contract  be  oth- 
erwise interpreted,  if  possible,  for  its  plain  intention  is  that  defend- 
ant should  not  have  an  estate  by  the  curtesy.  Tb.e  agreement  not 
to  assert  any  right  or  interest  after  the  wife's  death,  -but  to  let  the 
estate  pass,  coupled  with  the  prior  part,  shows  that  the  words  first 
used  had  reference  to  the  death  of  the  wife  as  well  as  to  hex  life- 
time. So  viewed,  the  contract  became  an  executed  agreement  in  all 
respects  upon  the  marriage,  and  the  defendant  became  by  it  incapa- 
ble of  having  an  estate  by  the  curte^,  either  initiate  or  consummate. 
The  intention  was  to  avoid  the  laws  of  coverture,  descent,  and  dis- 
tribution, and  the  agreement  executed  that  purpose  so  soon  as  made. 
Neves  v.  Scott,  9  How.  196;  In  re  Young,  92  N.  Y.  235. 

It  is  also  contended  that  the  plaintiff  cannot  claim  under  tilie  con- 
tract, for  want  of  privity.  In  Lawrence  v.  Fox,  20  N.  Y.  268,  and 
kindred  cases,  the  holding  is  that,  if  A  owes  B.,  and  takes  the  agree- 
ment of  0.  to  pay  the  debt,  B.  may  maintain  an  action  against  C.  upon 
such  agreement.  The  legal  obligation  of  A.  to  B.  makes  B.  privy  to 
the  contract  for  his  benefit  <rf  A  with  C.  In  Vrooman  v.  TuruCT, 
69  N.  Y.  280,  no  such  legal  obligation  existed  of  A.  to  B.,  for  which 
reason  it  was  hdd  that  B.  could  not  sue  C.  upon  the  agreement  for 
la<^  of  privity.  These  two  cases,  by  contrast,  show  the  rule  with 
precision,  and  all  misconception  of  it  comes  from  looseness  of  state- 
ment in  aOx&r  cases.  There  was  no  legal  obligation  of  the  mother 
to  have  her  lands  descend  to  this  son  free  of  the  estate  by  the  curtesy, 
and  that  element  is  lacking  to  make  a  privity  between  him  and  his 
father  through  the  antenuptial  contract.  But  it  seems  that  the  rule 
of  privity  through  legal  obligati(m  does  not  api^y  to  contracts  like 
thia  King  v.  Whitely,  10  Paige,  465.  The  necessary  privity  is  had 
here  through  the  land  itself,  and  the  laws  of  descent  The  antenuptial 
contract  runs  with  the  land.    Heirship  sufQces  to  establish  privity 
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here,  aa  a  deed  of  conveyance  by  the  wife  wonld  hare  done  for  her 
grantee,  assuming  that  oor  statute  allowing  married  women  to  con- 
vey as  if  sole  had  not  existed.  Moreover,  mere  relationship  alone 
will  make  such  privi^.  8chouler,  Husb.  &  Wife,  §  249;  Michael  v. 
Morey,  26  Md.  239;  Schemerhom  v.  Vanderheyden,  1  Jobna.  139; 
Shepard  v.  Shepard,  7  Johns.  Ch.  57;  Todd  v.  Weber,  95  N.  Y.  181. 
In  the  Schemerhom  and  Shepard  Cases  there  was  no  privity  except 
by  relationship  between  the  promisee  and  the  third  person.  The  lack 
of  precision  of  statement  in  the  Todd  Case  may  defy  any  attempt 
to  ascertain  from  the  verv  much  said  upon  what  ground  the  privity 
■of  the  plaintiff  there  to  the  contract  of  the  deceased  with  the  plain- 
tiff's relatives  was  put,  but  it  must  have  been  upon  her  relationship 
to  them,  or  nothing;  for  the  case  did  not  change  the  law  in  respect 
•of  the  requirement  of  privity,  as  the  later  decisions  of  that  court 
show.  In  none  of  these  cases  was  there  any  legal  obligation  from 
the  promisee  or  covenantee  to  the  third  person.  No  ground  seems  to 
be  stated  for  the  objection  that  the  defendant  has  a  right  to  retain 
possession  because  the  infant  says  he  may.  The  guardian  of  an  in- 
fant's property  is  not  subject  to  the  restraint  of  the  infant's  wishes 
•mr  agreements. 

Judgment  for  the  plaintiff. 


■<20  App.  Div.  28.)  

In  re  OPENING  BAY  TWENTY-THIRD  ST. 

In  re  OLOSINQ  DE  BRUYBN'S  LANE. 

(Sniireme  Court,  Appelate  Division,  Second  Department   Tnly  18.  1887.) 

■McNiciPAL  Imphovbments— Awards  for  Street  Oprnikgs. 

Under  the  proylsions  of  the  charter  of  the  city  of  Brooklyn,  as  amended 
in  1873,  during  the  period  prescribed  for  the  collection  of  assessments  for 
street  openings,  and  t)efore  tbe  assessment  roll  is  timed  over  to  the  regis- 
trar of  arrears,  money  received  from  the  assessments  is  to  be  paid  pro  rata 
on  the  awards  to  landowners,  and  at  the  termination  of  that  period  tbo 
city  Is  forthwith  liable  to  pay  any  awards  then  impaid  In  whole  or  In  part. 

In  the  matter  of  opening  Bay  Twenty-Third  street  between  Eighty- 
Sixth  street  and  Benson  avenue,  and  in  the  matter  of  the  closing  of 
De  Bruyen's  Lane  between  Eighty-Sixth  street  and  Bens(ML  avenne. 
Motions  were  made  to  vacate  and  set  aside  orders  appointing  com- 
missioners to  estimate  the  damages  caused  by  the  opening  of  <»« 
street  and  the  closing  of  the  other.     Denied. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Nathaniel  H.  Clement,  for  the  motion. 
Joseph  A.  Burr,  Corp.  Counsel,  opposed. 

CULLEN,  J.  There  is  involved  in  this  application  but  one  ques- 
tion,— whether,  by  the  present  charter,  the  city  of  Brooklyn  is  bound 
to  pay,  either  primarily  or  ultimately,  awards  for  lands  taken  for 
street  openings.  If  the  city  is  not  liable  for  such  awards,  then  un- 
-donbtediy  the  charter  provisions  as  to  street  openings  are  unconstitu- 


Digitized  by 


Google 


Sup.  Ct.)  IN    KE   OPENING    BA.Y   TWENTY-THIRD    ST.  661 

tional  and  void;  for  the  landowner  cannot  be  relegated  to  the  as- 
sefisment  district  as  the  sole  source  of  payment  of  his  award.  Sage 
V.  City  of  Brooklyn,  89  N.  Y.  189 ;  Mitchell  v.  Village  of  White  Plains, 
138  N.  Y.  627,  33  N.  E.  1083,  aflftrming  62  Hun,  231,  16  N.  Y.  Supp. 
828.  The  SageilJaBe  decided  that  under  the  charter  as  it  stood  prior 
to  1873  the  city  was  liable  for  such  awards.  The  liability  was  placed, 
on  the  provisions  of  section  16,  tit  4,  of  the  charter  of  1854: 

"The  cJty  comptroller  shall  pay  to  toe  persons  or  the  attorneys  or  legal  rep- 
resentatives of  such  persons  to  whom  damages  may  have  been  allowed  in 
such  report,  the  amount  of  such  damages  without  deduction  therefrom  by  way 
of  fee  or  commissions." 

In  1873  this  section  was  amended  so  as  to  read : 
"The  f-omptrrtUer  shall  pay  to  the  persons  (or  to  the  attorneys  or  legal  repre-  • 
sentativcs  of  such)  to  whom  damage  may  have  been 'awarded  In  such  report, 
the  amoimt  of  such  damages,  with  Interest  at  the  rate  of  seven  per  cent,  per 
annum  from  a  dny  thirty  days  subsequent  to  the  day  of  confirmation  of  the  ■ 
respective  assessments,  pro  rata,  as  moneys  on  account  of  such  assessments 
shall  be  rec^ved  from  the  department  of  collection."    Laws  187S,  c.  863,  tit. . 
18,  i  27. 

It  is  this  amendment  that  gives  ground  for  the  present  contro- 
versy. It  is  insisted  by  the  counsel  for  the  landowner  that,  thou^ . 
the  duty  imposed  on  the  comptroller  to  pay  was,  under  the  charter 
of  1854,  absolute,  it  is,  sjnce  the  amendment  of  1873,  only  qualified, 
being  limited  to  the  receipt  from  assessments  as  the  source  of  such . 
paymoit.  If  the  present  section  were  an  original  one,  with  no  his- 
tory, this  argument  would  be  cogent,  if  not  controlling.  But,  in  the 
light  of  previous  legislation,  and  the  custom  which  had  prevailed  in. 
the  city  as  to  the  payment  of  awards,  we  think  it  was  not  the  inten- 
tion of  the  l^islature  by  the  amendment  to  affect  the  city's  respon- 
sibility. Prior  to  the  decision  in  the  Sage  Case,  the  liability  of  the 
city  to  secure  the  payment  of  awards  was  considered  a  question  of ' 
very  grave  doubt.  McCullough  v.  Mayor,  etc.,  23  Wend.  458,  was  re- 
garded as  an  authority  against  such  liability.  It  had  been  the  prac- 
tice in  the  comptroller's  oflSce  to  pay  the  landowners  who  first  filed; 
claims  for  their  awards  in  that  office  the  amount  of  their  awards  from 
the  moneys  received  from  the  assessment  Thus  payment  to  the  land- 
owners who  filed  their  claims  later  was  deferred,  and  in  some  cases 
altogether  denied.  It  was  to  correct  this  practice,  and  not  to  affect 
the  question  of  the  city's  liability  or  nonliability  for  payment,  that 
the  statutory  amendment  was  enacted.  This  is  clearly  pointed  out 
by  Judge  Earl  in  his  dissenting  opinion  in  the  Sage  Case,  and  is  well 
kjaown  to  all  who  are  conversant  with  the  municipal  history  of  the 
city  of  that  time.  It  is  a  cardinal  rule  that  a  statute  should  be  so 
construed  as  to  be  constitutional  instead  of  unconstitutional,  if  its 
terms  permit  of  that  result.  To  hold  the  amendment  of  1873  as  re- 
lieving the  city  from  ultimate  responsibility  for  awards  to  landown- 
ers, would  render  invalid  all  street  openings  which  have  been  had: 
since  its  enactment,  and  deny  the  city  the  power  to  make  such  im- 
provements without  further  legislation.  Certainly,  this  is  a  result 
to  be  avoided;  and  we  think  tMt  the  amendment  of  1873  should  not 
be  so  construed  as  to  effect  that  result,  when  it  may  be  said  to  be  a 
matter  of  common  knowledge  within  the  city  that  the  amendment 
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was  enacted  for  no  auch  purpose.  We  think  full  effect  can  be  given 
to  the  amendment  of  1873  by  holding,  as  suggested  by  the  learned 
corporation  counsel,  that  during  the  period  prescribed  for  the  col- 
lection of  the  assessment,  and  before  the  assessment  roll  is  tamed 
over  by  the  collector  to  the  registrar  of  arrears,  -money  received 
from  assessments  is  to  be  paid  pro  rata  on  the  awards  to  landowners, 
and  that  at  the  termination  of  such  period  the  city  is  forthwith 
liable  to  pay  any  awards  then  unpaid,  either  in  whole  or  part 

The  motion  should  be  denied,  with  |10  costs  and  disbursements. 
All  concur. 


(20  Misc.  Rep.  488.) 

•  NII-L  et  al.  v.  PHBLPS. 

(Supreme  Oonrt,  Special  Term.  Jefferson  Connty.   June,  1897.) 

L  Reootert  or  Dbcbdbnt's  Assets— Creditors'  Suit. 

One  P.,  when  at  the  point  of  deatb,  and  in  such  a  sicic  and  enfeebled 
condition  as  to  be  without  mental  capacity  to  transact  business,  or  to  un- 
derstand what  he  was  doing,  executed  a  conveyance  to  his  wife  and  broth- 
er, upon  their  suggestion,  In  payment  of  or  as  security  for  debts  due  them. 
Such  conveyance,  with  others  previously  made  to  the  same  parties,  8trlx>- 
ped  P.'s  estate  of  all  means  of  paying  other  debts,  and  left  it  insolvent. 
P.  died,  and  his  widow  became  his  exectftrix.  Oreditors  of  P.  brought  suit 
against  her  and  P.'s  brother  to  set  aside  the  conveyance.  Held,  that  tbe 
action  could  not  be  maintained  as  one  to  set  aside  a  transfer  In  fraud  of 
creditors,  xmAet  Laws  1858,  c.  314,  S  1,  as  amended  by  Laws  1894,  c  T40. 
since  a  fraudulent  intent  would  be  required  In  that  case,  and  P.  was  in- 
capable of  harboring  any  Intent;  but  it  could  be  maintained  under  section 
2  of  the  same  act,  to  recover  property  of  the  deceased  taken  by  the  de- 
fendants In  fraud  of  the  rights  of  creditors. 

2.  Same. 

Held,  further,  that  as  the  executrix  of  P.  was  the  person  against  whom 
an  action  for  the  purpose  might  be  brought,  the  creditors  might  bring  It, 
In  their  own  names,  without  prior  notice  or  request  to  her,  and  without  ob- 
taining judgments  on  their  claims. 

Action  by  John  Nill  and  others  against  Emma  E.  Phelps,  indi- 
vidually and  as  CTecutor  of  Henry  B.  Phelps,  to  have  certain  convey- 
ances by  deceased  adjudged  fraudulent.     Judgment  for  plaintiffs. 

S.  S.  Trowbridge,  A.  L.  Chapman,  W.  M.  Bogera,  and  H.  A.  Porcell, 
for  plaintiffs. 
Hannibfd  Smith  and  Q.  S.  Hooker,  for  defendants. 

HISCOOK:,  J.  This  action  is  brought  in  behalf  of  {daintiffs,  as 
creditors  of  one  Henry  B.  Phelps,  deceased,  and  in  behalf  of  other 
creditors  interested  in  his  estate,  in  substance  to  have  certain  trans- 
fers executed  by  said  Phelps  to  the  defendants  adjudged  fraudulent 
and  void,  and  to  have  said  defendants  account  for  the  property  cov- 
ered thereby,  or  the  proceeds  thereof.  Plaintiffs  and  other  creditors 
held  claims  against  said  deceased,  Phelps,  at  the  time  of  his  death, 
amounting  to  a  large  sum.  Phelps  was  insolvent  when  he  died,  and, 
if  the  transfers  complained  of  are  allowed  to  stand,  there  will  con- 
cededly  be  practically  nothing  out  of  which  to  pay  said  creditors  and 
claims.    The  action  was  framed,  and  plaintiffs'  contentions  upon  the 
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trial  based  largely,  upon  Bection  1,  c  314,  Laws  1858,  as  amended  by 
chapter  740,  Laws  1894.  providing: 

''That  any  executor,  administrator,  receiver,  assignee  or  trustee  of  an  es- 
tate, or  the  property  and  effects  of  an  Insolvent  estate,  •  •  *  or  individual, 
may,  for  the  benefit  of  creditors  or  others  Interested  in  the  estate  or  property 
so  held  In  trust,  disaffirm,  treat  as  void,  and  resist  all  acts  done,  transfers, 
and  agreements  made  In  fraud  of  the  rights  of  any  creditor.  *  *  •  And  any 
creditor  of  a  deceased  insolvent  debtor,  having  a  claim  or  demand  against  the 
estate  of  such  deceased  debtor  exceeding  In  amount  the  sum  of  $100,  may,  in 
like  manner,  for  the  benefit  of  himself  and  other  creditors  Interested  In  the 
eetaite  or  property  of  such  deceased  debtor,  diaafflrm,  treat  as  void,  and  resist 
all  acts  done  and  conveyances,  transfers  and  agreements  made.  In  fraud  of  the 
right  of  any  creditor  or  creditors,  by  such  deceased  debtor,  and  for  that  pur- 
pose may  maintain  any  necessary  action  to  set  aside  sach  acta,  conveyances, 
transfets  or  agreemente,"  etc. 

And  the  action  still  further  was  based  by  plaintiffs'  counsel  upon 
the  theory  under  said  section  that  the  conveyances  in  question  were 
executed  or  procured  from  said  deceased,  Phelps,  during  the  few  days 
preceding  his  death,  and  when  he  had  become  incompetent  to  make 
the  same;  that,  therefore,  even  though  they  were  executed  for  a 
valid  consideration,  and  were  without  other  fraud  or  vice,  still,  he 
being  incompetent  to  execute  the  same,  they  were  invalid,  and  of  no 
effect,  and  they,  withdrawing  property  from  his  insolvent  estate  which 
otherwise  would  be  appropriated  to  the  payment  of  his  debts,  wwe 
fraudulent  within  the  provisions  of  the  act  quoted,  and  should  be  set 
aside.  Upon  the  trial  and  final  submission  of  the  case  some  other 
suggestions  of  fraud  have  been  made  which  touched  the  consido-a- 
tioii  of  the  transfers,  and  which  suggest  that  there  was  a  conspiracy 
upon  the  part  of  the  defendants  to  cover  up  all  of  the  jwoperty  of 
the  deceased  man  beyond  what  was  necessary  to  secure  the  debts 
due  them,  and  in  that  way  to  get  it  away  from  tiie  plaintiffs  and  other 
creditors.  I  do  not  think,  however,  that  under  the  pleadings  and 
evidence  this  action  can  be  sustained  upon  either  of  these  latter 
theories,  but  that  it  must  be  upheld,  if  at  all,  upon  the  theory,  in 
substance,  that  the  deceased,  Phelps,  at  the  time  of  the  execution  of 
the  transfers,  was,  and  ever  since  he  and  his  estate  have  been,  in- 
solvent; that  the  defendants  have  certain  property  of  his  which 
they  claim  and  are  entitled  to  solely  and  only  by  virtue  of  said  trans- 
fers; that  the  latter  were,  in  form,  executed  by  him  when  he  was 
incompetent  to  do  so,  and  are,  therefore,  invalid,  and  the  withdrawal 
of  prc^rty  thereunder  is  a  fraud  upon  his  creditors  which  can  be 
remedied  in  this  action;  and  I  shall  consider  the  case  upon  that 
theory. 

It  was  undisputed  that  plaintiffs,  at  the  time  of  the  execution  of 
the  transfers  in  question,  had  valid  claims  against  the  deceased, 
Phelps,  for  upwards  of  f  100,  which  have  never  been  paid  or  disputed ; 
also  that  at  and  ever  since  that  time  he  and  his  estate  have  been 
insolvent,  and  that  said  purported  conveyances,  if  allowed  to  stand, 
withdraw  practically  all  his  assets  from  the  payment  of  creditors. 
The  conveyances  attacked  herein  consisted  of  three  diattel  mwt- 
gages,  executed,  resiwctively,  to  the  defendants  Emma  E.  Phelps, 
Austin  A.  Phelps,  and  one  Anna  M.  Phelps  (who  has  since  assigned 
to  Austin),  March  7, 1896;  also  of  a  transfer  to  the  defendant  Emma 
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E.  Fbelpg  of  a  certain  lease  and  lan^  contract,  dated  the  aame  day, 
but  as  a  matter  of  fact  executed  two  days  latCT.  The  grantor  was  a 
man  liying  in  the  village  of  Sacketts  Harbor.  The  defoidants  Emma 
and  Austin  were,  respectiTely,  his  wife  and  brother,  and  Anna,  to 
w^hom  the  third  chattel  mortgage  above  mentioned  was  executed, 
was  his  sister.  On  or  about  Tuesday,  whidi,  if  I  remembar  rightly, 
came  upon  March  3d,  Phelps  was  taken  sick  with  what  is  claimed 
by  the  plaintiffs  to  have  been  typhoid  fever.  The  defendants  orig- 
inally admitted  by  their  answers  that  this  was  the  disease,  but  upon 
the  trial  disputed  that  fact,  and  claimed  it  was  pneumonia.  What- 
ever was  the  disease,  he  became  very  sick,  growing  steadily  worse 
unta  the  time  of  his  death,  seven  or  eight  days  subsequently.  Fri- 
day evening,  after  he  was  taken  sick,  his  brother,  the  defendant  Aus- 
tin, as  claimed,  at  his  request,  went  to  Watertown,  and  procured  a 
lawyer,  who  returned  with  him  to  Sacketts  Harbor,  where  the  chat- 
tel mortgages  in  question  were  prepared  and  executed  at  about  4 
or  5  o'clock  upon  Saturday  morning.  They  were  executed  to  secure 
debts  due,  respectively,  to  the  grantees  therein  named.  As  herein- 
before indicated,  I  do  not  think  that  any  successful  attack  has  been 
made  upon  the  validity  of  the  indebtedness  thereby  to  be  secured. 
The  defendant  Emma  Phelps  did  have  other  security  for  the  same 
indebtedness.  Vigorous  contest  has  been  made  by  the  plaintiffs  and 
defendants,  respectively,  to  demonstrate  that  Phelps  was  w  was  not 
out  of  his  mind,  and  incompetent  to  execute  these  transfers,  at  the 
time  in  question.  Without  attempting  to  review  in  detail  the  evi- 
dence which  leads  me  to  form  that  conclusion,  fov  that  would  involve 
substantially  a  recapitulation  of  all  of  the  evidence  givoi,  I  do  not 
feel  quite  justified  in  holding  that  the  plaintiffs  have,  by  a  pre- 
ponderance of  evidence,  shown  that  Phelps,  at  the  time  wh«i  he  ex- 
ecuted the  chattel  mortgages,  did  not  possess  sufficient  life  and  in- 
telligence to  fairly  and  substantially  appreciate  what  he  was  doing. 
There  can  be  no  doubt  but  what,  as  claimed  by  plaintiffs'  witness  Dr. 
Ladd,  he  was  both  then  and  b^ore  that  time  extremely  sick,  and  un- 
doubtedly more  or  less  weak;  but  to  adopt  plaintiffs'  theory  I  most 
disregard  the  evidence  of  the  attorney  who  prepared  the  mortgages, 
and  of  other  witnesses  outside  of  the  interested  parties,  in  regard  to 
what  he  said  and  did  at  that  time,  and,  as  I  say,  I  do  not  feel  jus- 
tified in  doing  this.  I  do  not  think  that  the  element  of  duress  or 
undue  influence  has  much  place  in  this  case.  It  is  the  usual,  if  not 
the  necessary,  incident  of  such  theory  that  the  act  in  question  is  so 
unnatural  or  unusual  or  opposed  to  prior  intentions  as  to  create,  or 
at  least  make  room  for,  the  presumption  that  some  stronger  will  has 
compelled  a  weaker  one  to  do  what  it  did  not  want  to.  Ordinary 
experience,  however,  indicates  that  the  tendency  of  a  man  to  take 
care  of  his  family  in  preference  to  an  outside  creditor  is  so  natural 
as  not  to  require  any  explanation  in  the  form  of  the  theory  of  coer- 
cion. Therefore,  while  I  have  no  doubt  that  the  defendants  talked 
with  the  grantor  about  making  these  conveyances,  I  do  not  believe 
that  it  was  necessary  for  them  to  take  advantage  of  his  enfeebled 
condition,  and  coerce  him  into  making  them,  but  that  practically  the 
only  question  in  this  connection  is  whether  at  the  time  he  made 
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them  he  had  intelligence  enough  to  appreciate  his  acts;  and  upon  that 
question,  as  befwre  stated,  I  feel  compelled  to  find  in  favor  of  the  de- 
fendants. It  is  true  that  the  hour  at  which  the  conreyances  were 
ezecnted  was  unusual,  but  that  may  be  explained  upon  the  very 
theory  urged  by  plaintiffs  that  Phelps  was  growing  every  moment 
weaker  and  nearer  death,  and  it  was  appreciated  that  the  execution 
of  the  instruments,  if  to  be  made  at  all,  must  be  hurried  along. 

So  far  as  the  purported  assignments,  respectively,  of  the  lease  and 
land  contract  upon  the  following  Mimday  morning  are  concerned,  I 
reach  a  different  conclusion.  The  other  evidence  in  the  case  is  not 
lacking  to  lead  me  to  believe  that  at  that  time  Phelps  had  ceased  to  have 
mental  capacity  to  transact  any  business;  but,  if  there  were  no  other 
evidence  in  the  case  upon  this  subject  than  the  signatures  to  these 
papers,  I  could  hardly  help  finding,  upon  a  comparison  of  them  with 
his  other  signatures,  including  those  to  the  instroments  hereinbefore 
considered,  that  at  that  time  he  had  fairly  entered  upon  the  period 
of  dissolution.  Holding  this  opinion  that  he  was  incompetent  to 
execute  said  last-mentioned  instruments,  I  pass  to  the  consideration 
of  whether  plaintUEs  can  in  this  action  secure  the  r^ef  which  they 
desire. 

I  have  already  quoted  the  statutory  provision  upon  which  the  plain- 
tiffs seemed  to  mostly  rely  in  bringing  this  action,  but  I  do  not  be- 
lieve that  it  eatitlefl  them  to  maintain  it.  It  seems  to  me  that 
where  that  provision  gives  creditcHti  the  right  to  disaffirm,  treat  as 
void,  etc,  all  conv^ances,  transfers,  and  agreements  of  the  estate 
or  property  of  a  deceased  creditor  "made  in  fraud  of  the  right  of 
any  creditor  or  creditors  by  sach  deceased  debtor,"  it  is  treating  of 
eases  where  the  debtor  has  made  a  transfer  with  a  fraudulent  intent, 
purpose,  and  mind,  and  that  it  means  a  case  where  the  debtor  has 
mind  and  capacity  enough  to  harbor  a  fraudulent  intent  This  is 
not  that  case,  for  the  very  besds  of  ihe  acti(Mi  is  that  the  debtor  not 
only  did  not  have  any  fraudulent  intent,  but  that  he  did  not  have 
mental  capacity  enough  to  fonn  or  harbor  any  such  purpose.  While, 
however,  plaintiffs  have,  as  stated,  seemed  to  mostly  rely  upon  this 
provision,  I  do  not  think  that  either  upon  their  complaint  or  evi- 
dence they  are  absolutely  limited  to  it,  but  that  they  invoke  other 
law  and  other  principles,  if  available  for  sustaining  their  action. 

Section  2  of  said  chapter  314,  Laws  1858,  provides: 

"That  every  person  who  shall,  to  fraud  of  the  rIfAts  of  creditors  and  others, 
have  received,  taken,  or  to  any  manner  Interfered  with  the  estate, '  property 
or  effects  of  any  deceased  person,  •  *  •  shall  be  liable  In  the  proper  action 
to  the  executors,  administrators,  receivers  or  other  trustees  of  such  estate  or 
property,  for  the  same,  or  the  value  of  any  property  or  effects  so  received  or 
taken,  and  for  all  damages  caused  by  such  acta  to  any  snch  trust  estate." 

In  this  case  the  defendant  Emma  Phelps  has  taken  property  of  the 
deceased.  Her  only  justification  for  taking  the  same  is  the  transfers 
which  were  in  form  executed  by  him  when  he  was  utterly  incom- 
petent to  do  so,  as  she  must  be  presumed  to  have  known,  and  which, 
therrfore,  are  invalid.  They  operate  as  a  fraud  upon  tie  rights  of 
plaintiffs  and  other  creditors,  because  they  withdraw  just  so  much 
property  from  an  insolvent  estate  which  otherwise  would  be  appro- 
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priated  to  the  payment  of  debts,  and  it  seenu  to  me,  therefore,  that 
a  case  is  presented  within  the  provisiong  of  aaid  statute.  Bajik  t. 
Levy,  127  N.  Y.  549,  28  N.  E.  592. 

It  was  alleged  in  the  complaint,  and  undisputed  upon  the  trial, 
that  plaintiffs,  before  the  coomiencement  of  this  action,  requested 
the  defendant  Emma  Phelps  to  relinquish  her  claims  under  the  in- 
struments above  mentioned,  and  that  she  has  refused  so  to  da  I 
think  it  is  too  well  settled  to  require  citaticm  of  authorities  that,  the 
executrix  bersdf  being  .the  individual  against  whom,  under  the  pro- 
visions of  the  statute  quoted,  an  action  might  be  brought,  the  cred- 
itors, without  notice  or  prior  request,  would  be  entitled  to  bring  this 
action.  This  action,  in  this  respect,  does  not  seem  to  be  different 
from  the  one  just  cited.  In  order  to  maintain  any  action  or  proceed- 
ing in  the  nature  of  a  creditors'  action,  it  would  be  necessary  for 
plaintiffs  to  secure  judgment  upon  their  claim.  Section  1  of  the  act 
of  1858,  as  amended  by  the  Laws  of  1894,  expressly  provides  that  it 
shall  not  be  necessary  so  to  do  preliminary  to  bringing  an  action  un- 
der that  section.  Independent  of  such  express  provision,  I  do  not 
think  that  such  step  was  necessary  as  a  prerequisite  to  the  mainte- 
nance of  this  action  by  plaintiffs.  Bank  v.  Levy,  sapra;  Harvey  v. 
McDonnell,  113  N.  Y.  526,  21  N.  E.  695.  Considerable  evidence  was 
given  with  reference  to  the  disposition  by  defendants,  especially  Aus- 
tin Phelps,  of  tiie  personal  property  covered  by  the  chattel  mort- 
gages above  mentioned,  and  to  demonstrate  that  such  disposition 
was  illegal,  and  made  with  a  purpose  of  avoiding  proper  and  legal 
sales  of  the  property  herein  involved.  Such  acts,  if  illegal  and  im- 
proper, are  not  within  the  limit  of  remedies  allowed  by  this  action, 
but  would  be  the  subject  of  relief  elsewhere.  Findings  and  decree 
in  accordance  herewith  may  be  settled,  if  not  agreed  upon,  upon  three 
days'  notice,  and  allowing  plaintiffs  costs  against  the  defendant  Em- 
ma E.  Phelps. 

Ordered  accordingly. 


(20  Misc.  Rep.  508.) 

BGKBNROTH  et  aL  v.  EOAN  et  aL 

(Supreme  (3oart,  Special  Term,  Mew  Yoric  County.   Jane,  1887.) 

Consolidation  or  Aotions. 

A  motion  to  consolidate  actions,  made  dtber  imder  section  18  of  the 
mechanic's  lien  law  (Laws  1886.  c.  342)  or  imder  section  817,  Code  Civ. 
Proc.,  must  be  made  before  trlaL 

Action  by  Francis  Eckenroth  and  others  against  Ellen  Egan  and 
others.     Motion  to  consolidate  actions  denied. 

Wilson,  Barker  &  Wilson,  for  the  motion. 
Heniy  Schmitt,  opposed. 

TRUAX,  J,  The  provisions  of.  section  18  of  chapter  342  of  the 
Laws  of  1885  (Mechanic's  Lien  Law)  are  no  broader  than  section 
817  of  the  Code  of  Civil  Procedure.  Both  authorize  the  court  to  con- 
solidate, iu  its  discretion,  two  or  more  actions.     It  has  frequently 
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been  hdd  mider  aectioo  817  that  the  motion  to  consolidate  moBt  be 
made  before  trial.  Bank  ▼.  Hay,  8  Daly,  328,  affirmed  withoat  <^in- 
ion  by  the  court  of  aBpeala,  73  N.  Y.  609.  By  the  motion  now  befwe 
me  it  is  sought  to  consolidate  an  action  that  has  been  partly  tried 
with  one  in  which  the  issues  have  just  been  joined.  I  think  the 
motion  comes  too  late.  The  parties  to  an  action  have  the  right  to 
participate  in  all  of  the  trial,  and  that  right  is  not  peeeerved  to  them 
by  a  proivision  in  the  order  of  consolidation  to  the  effect  that  the  testi- 
mony already  given  and  exceptions  taken  stand  subject  to  the  right  of 
both  parties  to  recall  and  re-examine  any  of  said  \ritnesses  who  hare 
testified.  Motion  to  consolidate  denied,  with  |10  costs. 
Motion  denied,  with  |10  costs. 


(20  mac.  Bep.  Sll.) 

SOMMSRS  T.  DITMAR  «t  aL 

(Supreme  Court,  Special  Term,  New  Torfc  County.   June,  1887.) 

Rrference — ExoEPTioNa  TO  Rgpost. 

The  time  to  serre  exceptions  to  the  report  of  a  referee  or  to  appeal  from 
a  Judgment  cannot  tie  limited,  even  when  the  report  has  been  filed  and  the 
Judgment  entercxl  by  the  exceptant  and  appellant  himself,  except  by  serrlue 
upon  bim  of  a  copy  of  tlie  report,  with  notice  of  filing,  and  a  copy  of  the 
Judgmoit,  wttb  notice  of  entry.   Rankin  v.  Pine,  4  Abb.  Prac.  809,  foUo:iFed. 

Action  by  Isaac  Sommers  against  Anthony  J.  Ditmar  and  others. 
Plaintiff  moved  to  compel  defendants'  attorney  to  accept  exceptions  to 
referee's  report  and  notice  ot  appeal  from  interlocutory  judgment 
Granted. 

George  Carlton  Oomstock,  for  the  motion. 

Guggenheimer,  Untermyer  &  Marshall  (Moses  Weinman,  of  counsel), 
opposed. 

TBUAX,  J.  The  idaintiff  herein  entered  an  Interlocutory  judg- 
ment herein,  and  served  a  copy  of  such  judgment  and  a  written  notice 
of  the  entry  thereof  upon  the  attorneys  for  the  defendants.  Such 
judgment  was  entered  by  the  plaintiff  upon  the  report  of  a  referee, 
which  report  they  served  upon  defendants.  More  than  30  days  after 
the  entry  of  such  judgment,  but  less  than  30  days  after  entry  of  the 
final  judgment,  plaintiff  filed  exceptions  to  the  report  of  the  referee, 
and  served  a  copy  of  such  exceptions,  and  also  notice  of  appeal  from 
pwtliMis  of  said  interlocutory  judgment,  which  copy  of  exceptions  and 
notice  of  appeal  were  returned  by  the  defendants  on  the  ground  that 
they  were  not  served  within  the  time  prescribed  by  law.  The  defend- 
ants never  have  served  the  report  of  the  referee  nor  the  judgment,  with 
notice  of  entry  thereof,  upon  the  plaintiff,  and  it  is  claimed  by  the 
plaintiff  that  because  of  that  fact  their  time  to  serve  exceptions  to  the 
referee's  report  and  notice  of  appeal  from  the  interlocutory  judgment 
has  not  expired.  Section  994  of  the  Ck)de  of  Civil  Procedure  provides 
that  the  exceptions  to  the  report  of  a  referee  may  be  taken  at  any 
time  before  the  expiration  of  10  days  after  service  upon  the  attorney 
for  the  exceptant  of  a  copy  of  the  report  of  the  referee  and  a  written 
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notice  of  tbe  entry  of  the  judgment  thereupon;  and  seciioD  1351  pro- 
vides that  an  appeal  authoriz^  by  title  4  of  chapter  12  most  be  taken 
within  30  days  after  service  upon  the  attorney  /or  the  appellant  of  a 
copy  of  the  judgment  or  order  appealed  from,  and  a  written  notice  of 
the  entry  thereof.  It  the  qnesti(Hi  were  a  new  one,  it  might  be  that  I 
would  hold  that  it  was  not  neceesarr  for  the  defendants  herein  to 
serve  the  written  notices  above  mentioned;  but  the  question  is  not  a 
new  one.  It  was  held  in  Bankin  v.  Pine,  4  Abb.  Prac.  309,  by  a 
general  term  of  the  supreme  court,  that  the  service  of  a  written  notice 
of  a  judgment  or  order,  in  order  to  limit  the  right  of  appeal  by  the 
expiration  of  30  days,  is  necessary  even  where  the  appeal  is  taken  from 
a  judgment  or  order  entered  by  the  appellant  liimself,  and  that  case 
was  cited  with  approval  by  the  court  of  appeals  in  Be  New  York  Cent. 
&  H.  B.  B.  Co.,  60  N.  Y.  115.  In  the  case  last  cited  it  was  held  that  a 
party  undertaking  to  limit  the  time  for  appealing  is  held  to  strict  prac- 
tice. Strict  iwactice  requires  written  notice.  See,  also,  Kelly  v. 
Shehan,  76  N.  Y.  325;  Kilmw  v.  HathOTn,  78.  N.  Y.  229;  Good  v. 
Daland,  119  N.  Y.  153,  23  N.  E.  474;  Langdon  v.  Evans,  29  Hun,  652. 
It  is  said  in  2  Enc.  PI.  &  Prac.  251.  that: 

"Tbe  requirements  of  sucb  statutes  are  rigidly  construed,  and  the  most  tecli- 
nlfal  objections  to  tlie  copy  of  the  judgment  or  -written  notice  served  will  suf- 
fice to  prevent  the  statute  running.  Actual  knowledge  of  the  entry  of  tbe  or- 
der on  the  part  of  tbe  appellant,  or  tbe  entry  of  tbe  order  by  tbe  party  ap- 
pealing, does  not  set  the  statute  running,  nor  dispense  with  written  notice." 

Motion  granted,  with  f  10  costs  to  abide  event. 

(20  Myc.  Kep.  518.) 

BARNBTT  et  al.  v.  MOORS. 

(Supreme  Court,  Special  Term,  St  Lawrence  Coturiy.   Tune,  1897.) 

1.    SUPPLBMENTART    PBOCEEDnjOS— ArMOURNMBJIT— EPFaOT. 

When  a  judgment  debtor  has  been  examined  in  supplementary  proceed- 
ings, and  an  adjournment  has  been  talcen  to  a  day  certain,  for  further  ex- 
amination, if  desired,  of  which  notice  is  to  be  given  to  the  debtor,  but  do 
notice  is  given,  and  on  tbe  adjourned  day  nothing  Is  done  except  that  tbe 
referee  is  requested  by  tbe  creditor  to  adjourn  the  proceedings,  tlie  debtor 
cannot  be  required  to  hold  himself  In  readiness  for  personal  attendance. 
without  a  further  order  of  the  court,  but  the  proceedings  are  still  pending 
for  the  purpose  of  making  a  final  order,  and  of  requiring  notice  to  tiie 
judgment  creditor  of  an  application  for  a  receiver  In  other  proceedings. 

i.  RbcEIVBR— NOTIOB  OF  Appmcation. 

After  a  judgment  creditor  had  examined  his  debtor  in  suppiementarr 
proceedings,  and  bad  caused  his  proceedings  to  be  indefinitely  adjourned, 
he  pointed  out  to  the  creditor  in  a  supplementary  proceeding  sutiseqnently 
commenced  against  the  same  debtor  certain  property  of  the  debtor,  and 
aslced  such  creditor  why  he  did  not  have  a  receiver  appointed  on  his  judg- 
ment. Held,  that  this  amounted  to  a  waiver  of  the  priority  of  oredltor  in 
the  proceeding  first  instituted,  and  of  bis  right  to  notice  of  an  apidlottloD 
for  a  receiver  In  the  later  proceeding. 

Action  by  Daniel  B.  Barnett  and  another  against  Frank  W.  Moore. 
Judgment  for  plaintiffs.  Other  creditors  of  the  judgment  debtor 
moved  to  set  aside  the  appointment  of  a  receive  in  supplementary  pro- 
ceedings.    Denied. 
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George  E.  Van  Kennen,  for  plaintiffs. 

Theo.  H.  Swift,  for  other  creditors  of  jadgment  debtor. 

BUSSELL,  J.  Judgmert  creditors  of  the  debtor,  other  than  the 
plaintiffs  in  this  action,  move  to  set  aside  the  appointment  of  a  re- 
ceiver in  supplementary  proceedings,  on  the  ground  that  those  proceed- 
ings were  taken  subsequently  to  the  initiation  of  the  supplemental 
I^oceedings  on  their  judgments  while  the  same  were  pending,  and 
without  notice  to  those  other  judgment  creditors.  The  earlier  supple- 
mentary proceedings  were  conducted  to  an  examination  of  the  debtor, 
and  practically  such  an  examination  was  terminated,  with  the  reser- 
vation, however,  of  a  right  to  further  examination  in  case  the  counsel 
for  the  creditM^  desired  one  after  lookins  over  the  examination,  and 
w>  the  proceedings  were  adjourned  to  a  definite  day  before  the  referee. 
Counsel  for  the  .creditors  was,  by  agreement,  to  give  due  notice  to  the 
judgment  debtor  and  his  attorney  if  he  desired  a  further  examination 
on  that  day.  The  referee  deposes  that  on  the  adjourned  day  he  went 
to  the  office  at  the  attCHmeys  for  the  other  judgment  creditors,  and  was 
there  informed  by  the  leading  counsel  who  had  conducted  the  examina- 
tion that  he  had  not  notified  the  parties  oc  their  attorney,  and  to  ad- 
jonrn  the  matter,  and  neither  of  the  parties  appeared,  nor  was  any- 
thing further  done  in  the  {voceedings.  Upon  this  state  of  facts,  un- 
doubtedly, to  revive  the  proceedings  and  continue  the  examination, 
it  would  have  been  necessary  to  have  made  application  for  a  further 
order  to  the  court  or  the  judge,  as  the  judgment  debtor  had  the  right 
to  consider  the  examination  at  an  end  so  far  as  the  necessity  of  his 
personal  attendance  existed;  and  such  proceedings  cannot  be  held  in 
life  for  indefinite  and  uncertain  periods  of  time,  so  as  to  require  the 
debtor,  under  the  risk  of  contempt  proceedings,  to  be  ready  to  per- 
Bmally  attend.  Bat  they  are  still  pending  for  the  purpose  of  making 
a  final  order  for  the  appointment  of  a  receiver,  and  are  not  ended 
by  mere  delay  unless  for  so  long  a  period  fit  time  as  to  justify  the  be- 
lief that  they  have  been  abandoned.  Wright  v.  Nostrand,  94  N.  Y. 
41;  Pitt  V.  Davison,  37  N.  Y,  236;  Gould  v.  Torrance,  19  How.  Prac. 
560;  Underwood  v.  SutclifEe,  10  Hun,  456.  By  the  Oode  of  Civil  Pro- 
cedure, notice  to  the  judgment  creditors  having  supplemental  pro- 
ceedings pending  against  the  judgment  debtor  must  be  given,  by  those 
subsequently  obtaining  supplemental  orders  for  the  examination  of 
the  debtor,  of  any  application  for  the  appointment  of  a  receiver. 
Code  Civ.  Proc.  S  2465.  The  order,  therrfore,  which  was  obtained  in 
the  present  case,  appointing  a  receiver  of  the  judgment  debtcnr,  would 
have  been  irregular  upon  tiie  facts  stated  were  it  not  for  the  assent 
given  on  behaliF  of  those  judgment  creditors  to  such  action  on  the  part 
of  the  plainttffs  herein.  By  the  affidavit  of  one  of  the  plaintiffs — 
Daniel  B.  Bamett — it  appears  that  after  the  conclusion  of  the  ex- 
amination of  the  judgment  debtor  on  the  prior  proceedings,  and  after 
the  time  the  judgment  debtor  would  have  appeared  if  a  further  ex- 
amination had  been  desired,  one  of  the  attorneys  for  the  other  judg 
ment  creditors  asked  one  of  the  plaintiffs  why  he  did  not  apply  under 
his  judgment,  and  have  a  receiver  appointed  of  the  property  <rf  the  said 
judgment  debtor,  and  pointed  out  a  property  source  from  which  money 
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could  be  obtained  to  be  applied  upon  the  plaintifTg  judgmoit.  Ibis 
was  a  notice  to  the  plaintiffs  that  the  other  judgment  creditors  would 
not  stand  in  their  way  of  getting  a  receiver,  and  was  a  distinct  waiver 
of  the  right  of  the  other  judgment  creditors  to  insist  upon  their  pr^- 
erenoe  as  to  the  right  of  appointment,  priority,  or  notice;'  and,  as  this 
affidavit  is  uncontradicted,  it  is  sufficient,  with  the  affidavit  of  the 
referee  and  the  judgment  debtor  and  the  attorney  for  the  plaintiffs 
in  this  case,  to  show  a  justiflcation  on  the  part  of  the  i^aintiffs  in  ap- 
plying for  and  obtaining  the  appointment  of  a  receiver,  and  thus 
exhaust  their  remedies  for  the  collection  of  the  judgment,  as  those 
judgment  creditors  who  had  commenced  their  proceedings  earlier  ap- 
parently waie  willing  they  should  do.  The  motion,  therefore,  is  de- 
nied. 
Motion  denied. 


(2)  ynt-c.  Rtp.  527.> 

MARSHALL  v.   WENNINGER. 

(Snpreme  Conrt,  Trial  Term,  New  York  County.   JTune,  1897.) 

L  Easemfnt — Effect  of  Nomvser. 

Mere  nonnser  of  a  right  of  way,  though  for  a  period  of  more  than  20 
years,  Is  not  ralBclent  to  extinguish  such  right  of  way,  unless  there  has 
been  an  actnal  abandonment  of  It,  or  acts  by  those  in  possession  of  the 
land  over  which  it  exists,  not  merely  consistent  with  tlie  nonuser  of  the 
way,  but  hostile  to  the  right,  and  constituting  some  element,  of  adverse 
possession. 

S.  Vendok  anh  Vender — Rkpovert  of  DEPOsrr. 

In  an  action  to  recover  back  a  deposit  made  under  a  conb»ct  for  the  sale 
of  real  estate,  and  the  exj>enses  of  examining  the  title,  which  has  been  re- 
jected as  defective,  it  is  not  necessary  for  tSie  plaintiff  to  show  a  tender  or 
offer  of  performance  of  the  contract  on  his  part. 

ActiMi  by  Oscar  T.  Marshall  against  John  P.  Wenninger  to  recover 
moneys  paid  under  a  contract  for  sale  of  really,  and  damages.  Judg- 
ment for  plaintiff. 

Edward  Kaufmann,  for  plaintiff. 
Frederick  P.  Forster,  for  defendant. 

BISGHOFF,  J.  Tbe  defect  in  the  title  <^ered,  as  complained  ot 
by  the  plaintiff,  was  that  the  land  to  be  conveyed,  by  the  terms  of 
the  contract,  was  part  of  a  tract  at  one  time  laid  out  in  accordance 
with  a  certain  map  filed  in  the  office  of  the  clerk  of  Westchesto* 
county  on  December  27,  1851,  by  which  map  it  appeared  that  a  rood 
named  "Calhoun  Terrace,"  50  feet  in  width,  was  an  open  way  between 
certain  streets  on  either  side  of  the  tract.  The  land  covered  by  the 
contract  in  suit,  taken  by  metes  and  bounds,  extended  to  the  center  of 
this  road,  and  therefore,  if  the  defendant's  title  to  the  full  lot  unin- 
cumbered by  a  right  of  way  reserved  to  others  was  not  apparent,  the 
plaintiff,  by  acceptance  of  the  deed  offered,  would  have  failed  to  re- 
ceive that  for  which  he  had  bargained,  since  upon  one  side  the  land 
would  have  been  restricted  in  area  by  25  feet,  and  his  possession  di- 
minished so  far,  because  of  this  existing  right  of  way.  Adjoining 
propCTty  abutting  upon  Calhoun  Terrace  had  been  conveyed  by  deeds 
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bearing  reference  to  this  map  and  to  the  road  delineated,  and,  accord- 
ingly, an  easement  of  access  appeared  of  recc«d  to  have  been  created, 
the  defendant's  possession  and  his  ability  to  coota  an  onincumbered 
title  to  the  full  lot  being  thereby  seriously  affected.  Bank  v.  Nichols, 
64  N.  Y.  65,  73.  Prima  facie,  then,  the  plaintiff's  refusal  to  take  title 
was  justified,  but  the  defendant  has  sou^t  to  show  an  abandonment 
of  this  eas^nent  upon  the  part  of  the  grantees  of  the  adjoining  prop- 
el abntting  upon  Calhoun  Terrace  for  its  whole  length,  the  proof 
adduced  being  that  for  25  years  the  road  had  not  been  used  by  the 
parties  who  were  by  grant  entitled  to  enjoyment  ol  this  right  of  way. 
I  am  prepared  to  take  the  facts,  as  testified  to  for  the  defendant,  that 
Calhoun  Terrace  has  not  been  used  as  a  was  to  the  streets  on  either 
side  since  the  date  of  the  filing  of  the  map  in  question;  that  at  one 
end  of  this  road,  as  delineated,  a  stable  has  stood  for  25  years,  and  that 
the  other  end  was  continuously  closed  b^  a  fence  with  a  small  gate; 
that  the  center  line  of  the  road  has  been  marked  by  a  fence  inclosing 
the  defendant's  property  for  a  number  of  years,  and  that  trees  existed 
unremoved  on  tiiie  line  of  the  terrace,  some  of  them  15  years  old  in 
1852.  Granting  this,  I  do  not  feel  justified  in  holding,  under  the  au- 
thoritieB,  that  title  has  rested  in  the  defendant  to  the  whole  of  the 
property  which  he  contracted  to  convey.  ITonnser  of  this  roadway 
is  certainly  apparent,  and  this  for  a  period  greater  than  20  years;  but 
the  evidence  does  not  show  an  adverse  possession  by  the  d^endant  of 
that  portion  of  the  road  which  abutted  upon  this  property.  The  pos- 
session, such  as  it  was,  was  consistent  with  the  nonuser  of  the  right 
of  way  by  the  adjoining  owners,  but  it  was  not  hostile  to  the  rights 
of  these  others,  if  asserted,  and  hence  failed  of  the  essential  elements 
of  an  adverse  possession.  Nor  can  I  find  in  this  case  evidence  of  an 
abandonment  of  the  easement  sufQcient  to  support  a  determination 
that  the  title  c^ered  was  marketable,  in  the  face  of  the  records,  which, 
unexplained,  presented  its  obvious  defect.  While  an  actual  abandon- 
ment, to  operate  as  such,  need  not  be  followed  by  a  particular  period 
of  time  of  nonuser  in  order  that  the  land  may  be  freed  from  the  ease- 
ment, yet  nonuser  alone  for  any  length  of  time  does  not  operate  as  an 
ab€Lndonm«Dt  <rf  a  right  of  way  conferred  by  grant  (Wddi  v.  Taylor, 
134  N.  Y.  450,  31  N.  E.  896,  distinguishing  Snell  v.  Levitt,  110  N.  Y. 
595, 18  N.  E.  370),  and  only  where  there  appears  to  have  been  an  in- ' 
tentional  abandonment,  or  some  element  of  adverse  possession,  oper- 
ative according  to  the  rules  of  law,  can  the  grantee  of  the  easement 
be  said  to  have  lost  it  (Id.).  "We  know  of  no  inflexible  rule  of  law,"^ 
eaith  the  court,  "which  requires  the  owner  of  an  easement  of  this  kind 
to  walk  or  drive  over  the  passageway  at  stated  intervals,  in  order  to 
save  his  title  from  extinguishment."  Hennessy  v.  Murdock,  137  N.  Y. 
317, 326,  33  N.  E.  330, 332.  It  might  be  that  the  drfendant  could  with- 
stand a  demand  upon  the  part  of  the  adjoining  owners  that  his  way 
be  reopened  and  remain  unobstructed,  but  the  proof  furnished  in 
this  action  does  not  show  with  suflBciect  certainty  that  the  plaintiff 
would  be  protected  if  he  should  take  the  title  offered.  The  fact  of 
nonuser  only  is  shown,  and,  if  I  should  say  that  an  abandonment  was 
to  be  implied  because  of  the  duration  of  that  nonuser,  this  would  not 
protect  the  plaintiff  (as  purchaser)  from  subsequent  attack  by  the 
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grantees  ot  the  easement,  who  maj  well  be  able  to  rebut  b7  I»<m(  ai^ 
inference  of  abandonment  which  mif;ht  be  drawn  from  the  evidence 
now  furnished,  in  an  action  to  wliich  they  are  not  parties,  and  by  the 
detexmination  <rf  which  they  are  in  no  sense  concluded.  Under  the 
circamstances,  I  am  unable  to  hold  that  the  plaintiff  was  offered  a 
marketable  title,  and  that  he  was  required,  reaaonaUy,  to  accept  it 
Moore  y.  WiUiams,  115  K.  T.  686,  22  N.  £.  233;  Irving  ▼.  CSampbell, 
121N.Y.353,24N.E.  821. 

Reference  has  been  made  to  certain  statutes  relative  to  public 
streets  at  one  time  laid  out  or  delineated,  and  not  thereafter  used, 
these  statutes  providing  that  streets  so  abandoned  diould  cease  to  ex- 
ist; but  whether  Calhoun  Terrace  f^  within  the  provisions  or  not  is 
unimportant  here,  since  the  matter  in  question  has  to  do  with  the 
private  eas^nent  of  access,  and  thus  the  rights  ot  the  public  in  this 
roadway,  whether  closed  or  open,  become  immaterial  Haight  v. 
Littlefleld,  147  N.  Y.  838,  41  N.  E.  696. 

The  defendant  also  contends  that  the  plaintiff's  proof  is  insuiBcieat, 
becanse  readiness  to  perform  upon  his  part  at  the  date  finally  fixed  for 
the  closing  oS  title  was  not  shown,  l^e  it  is  that  the  plaintiff  failed 
to  prove  a  tender  ot  the  amount  called  tot  by  the  contract  at  that  time, 
having  made  no  offer  of  payment  at  all;  but  an  action  of  this  char- 
acter proceeds  rather  upon  a  rescission  of  the  contract  tiian  upon  its 
afflrmanbe,  and  so  no  offer  or  tender  by  the  purchaser  need  be  shown  to 
support  a  recovery  where  the  vendor  is  in  default  throof^  his  inability 
to  provide  an  acceptable  title.  Ziehen  ▼.  ghnith,  148  N.  T.  658,  42 
K.  E.  1080;  Miner  v.  Hilton,  15  App.  Dlv.  65,  44  N.  T.  Bnpp.  156. 
There  shomld  be  judgment  for  the  plaintiff  for  t720^,  with  oosts, 
and  an  extra,  allowance  of  5  per  centuOL 

Judgment  for  plaintiff,  with  costs. 


(20  iSiac  Rep.  523.) 

Mcdonald  v.  bdwards. 

(Supreme  Court,  Special  Term,  New  Yorit  Cooaty.   June;  1887.) 

1.   StANTlER— StJPPrciENCY  OF   CoMPI.AIST. 

*  Plaintiff  waa  employed  provisionally  by  the  If.  Oo.  mitil  a  bond  for  Us 

good  conduct,  required  by  the  M.  Co.,  should  be  furnished  by  the  O.  Co. 
Plaintiff  referred  the,  O.  Co.  to  defendant  for  Information  as  to  bis  char- 
acter. The  G.  Co.  refused  to  give  the  bond,  and  plaintiff  was  dismissed 
by  the  M.  Co.  He  then  brought  an  action  against  defendant,  setting  up 
these  facta,  and  alleging  that  defendant  conspbred  with  another  part?  to 
deprive  him  of  employment,  and  that  the  G.  Co.'8  refusal  to  give  the  booil 
was  by  reason  of  false  and  malicious  statements  about  him  by  defendant 
Beld,  that  the  complaint  was  bad  as  one  for  defamation,  since  It  did  not 
state  the  words  spoken;  and  was  also  bad  as  one  for  preyentlng  Hie  plain- 
tiff from  obtaining  emx)Ioyment,  since  it  did  not  appear  that  the  statemrats 
made  by  defendant  were  such  as  to  Justify  the  G.  Co.  hi  declining  to  give 
the  bond. 

i.  Same— PnoxiMATR  Causk  of  Damage. 

It  seems  that  there  could  be  no  recovery  on  sucli  complaint,  since  tbe  In- 
dependent act  of  the  G.  Co.  In  declining  to  give  the  bond  Intervened  between 
the  defendant's  act  and  the  M.  Co.'s  dismissal  of  plaintiff,  and  defendant's 
act  was,  therefore,  not  the  proximate  cause  of  audi  dismissal. 
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Action  by  Philip  J.  McDonald  against  Frank  W.  Edwards.  De- 
murrer to  the  complaint  snstained. 

Frederick  K.  Porter,  for  plaintifE. 
Lorenzo  Semple,  for  defendant 

PBYOB,  J.  In  substance,  these  are  the  essential  aJlei^ations  of  the 
complaint:  That  the  plaintiff,  sdiciting  ^nployment  of  the  Metro- 
politan Life  Lisurance  Company,  was  required  to  furnish  security  for 
his  good  conduct  by  the  United  States  Guarantee  Company;  that  the 
guarantee  company  required  information  as  to  his  habits  and  char- 
acter; that  thereupon  he  referred  that  c<Hupany  to  the  defendant  for 
such  information ;  that  meanwhile  the  insurance  company  took  plain- 
tiff into  its  employment  provisionally  until  the  guarantee  company 
should  furnish  the  requisite  security;  that,  in  rejdy  to  inquiries  by  the 
guarantee  company,  the  defendant,  conspiring  with  one  Moeet  to 
injure  the  plaintiff,  and  to  deprive  him  of  employment  by  the  insur- 
ance company,  falsely  and  maliciously  made  to  said  company  divers 
statements  concerning  plaintiff,  "accusing  him  of  bad  and  vicious 
habits,"  statements  which,  if  true,  would  render  him  unfit  to  occupy 
any  position  of  responsibility;  that  by  reason  of  said  statements  the 
guarantee  company  refused  to  give  the  bond  for  plaintiff's  good  con- 
duct; that  thereupon  the  insarauoe  company  dismissed  the  plaintiff 
from  the  provisional  employment,  "to  his  great  loss  and  damage,  and 
to  the  great  loss  and  damage  of  his  reputation  and  character,  in  the 
sum  of  110,000."  If,  as  the  defendant  innsta,  the  action  be  for  defa- 
mation, the  oomplaint  is  clearly  bad,  because  not  setting  forth  the 
w<M^  supposed  to  constitute  the  slander.  Germ-Proof  Filter  Co.  v. 
Pasteur  Chamberland  FUter  Co..  81  Hun,  49,  30  N.  Y.  Supp.  584; 
Townsh.  Sland.  &  L  §  329.  But,  whatever  the  pleader's  theory  of 
action,  a  demurrer  cannot  prevail  if  the  complaint  exhibit  a  wrong 
entitling  to  any  relief.  Johnson  v.  Girdwoodj  7  Misc.  Bep.  651,  28 
N.  Y.  Supp.  151,  alHrmed  143  N.  Y.  660,  39  N.  E.  21.  Under  certain 
conditions  an  action  lies  for  iK-ocuring  a  third  person  to  break  his  con- 
tract with  the  plaintiff.  Lumley  v.  Gye,  2  El.  &  BL  216;  Bowen  v. 
Hall,  6  Q.  B.  Div.  333;  Walker  v.  Cronin,  107  Mass.  555.  Here  was 
DO  contract  of  employment  by  the  insurance  company;  such  contract 
being  reserved  to  abide  the  event  ot  ^daintiff 's  application  for  security. 
Bat  the  inference  from  the  complaint  is  that,  had  the  surety  been 
famished,  the  insurance  company  would  have  made  a  contract  for  the 
services  of  the  plaintiff;  and  this  fact,  by  the  law  of  New  York,  is 
snfficient.  Bice  v.  Manley,  66  N.  Y.  82;  Benton  t.  Pratt,  2  Wend. 
385. 

The  conditions  indispensable  to  the  maintenance  of  the  action  are 
malice  on  the  part  of  the  defendant  and  special  damage  to  the  plain- 
tiff. Cases  supra.  That  the  defendant  maliciously  procured  the  dis- 
charge of  the  plaintiff  is  an  express  averment  of  the  oomplaint,  but 
that  the  plaintiff  has  sustained  damage  by  the  wrongful  act  of  the 
defendant  is  not  apparent  The  insurance  company  refused  employ- 
ment to  the  plaintiff  because  he  did  not  give  the  bond,  and  the  guar- 
antee company  did  not  furnish  the  bond  because  of  defendant's  de- 
46N.T.S.-43 
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faiuatory  Btatements.  Hence,  between  the  wrong  of  the  d^endant 
and  the  damage  to  the  plaintiff  the  voluntary  act  of  a  third  party 
intervened;  and  that  act  was  the  proximate  cause  of  plaintifFs  loss  of 
employment.  The  insurance  company  did  not  discharge  plaintiff  be- 
cause of  defendant*B  slander — ^non  liquet  that  the  company  knew  of 
the  slander — but  because  of  the  failure  ot  the  guarantee  company 
to  supply  the  security.  In  Vicars  v.  Wilcocks,  8  East,  1,  employment 
was  refused  plaintiff  not  merely  because  of  defendant's  defamation, 
but  also  because  of  fdaintiff's  discharge  by  his  master;  and,  while 
the  former  cause  may  have  been  sufficiently  iMX)ximate  (Lynch  v. 
Knight,  9  H.  L.  Cas.  577),  by  all  authorities  the  d^endant  was  not 
I'esponsible  for  the  consequence  of  the  intervoiing  act  ot  the  master. 
2  Smith,  Lead.  Ca«.  (7th  Am.  Ed.)  note,  p.  485. 

Assuming,  however,  a  sufficient  connection  between  defendant's 
statement  to  the  guarantee  company,  and  plaintiff's  discharge  by 
the  insurance  company,  it  is  not  legally  apparent  that  the  state- 
ment was  such  as  to  justify  the  guarantee  c(nnpany  in  dedining  to 
give  the  security.  Beyond  doubt,  if  the  statement  by  defendant 
did  not  impute  to  plaintiff  an  untrustworthy  character,  defendant  is 
not  responsible  for  the  arbitrary  or  unreasonable  refusal  of  the  guar- 
antee company.  But  we  have  only  the  plaintiff's  conclusion  that  the 
statement  was  defamatory,  and  such  conclusion  is  not  admitted  by 
the  demurrer.  Bogardus  v.  Insurance  Co.,  101  N.  Y.  328,  4  N.  E.  522. 
He  should  have  pleaded  the  words  spoken  by  the  defendant,  in  order 
that  the  court  might  determine  whether  the  refusal  of  the  bond  by  the 
guarantee  cMnpany  was  its  own  caprice  or  the  legitimate  effect  of  de- 
fendant's statement.  Wildee  v.  McKee.  Ill  Pa.  St.  336,  2  AtL  108, 
cited  by  plaintiff  to  the  contrary,  is  an  authority  rather  for  the  pn^io- 
sition,  since  there  the  identical  words  of  defamation  appear  in  the 
pleading. 

In  a  significant  circumstance  the  present  ca«e  is  distinguished  from 
all  others  of  a  like  character,  namely,  that  the  defendant  did  not 
volunteer  his  opinion  of  the  plaintiff  to  the  guarantee  ctMnpany,  bnt 
was  authorized,  and  indeed  invited,  by  the  plaintiff  to  communicate 
the  opinion.  U  the  allegation  <rf  malice  takes  away  from  the  com- 
munication the  privilege  that  otherwise  would  attach  to  it,  still  it  is 
a  novel  and  interesting  question  whether  the  plaintiff  may  found  an 
action  on  a  statement  which,  but  toe  his  request,  wonld  never  have 
been  made.  The  complaint  is  insufficient  in  substance,  and  is  not 
re-enforced  by  the  allegation  of  conspiracy.  Hatchins  v.  Hntchins, 
7  Hill,  104. 

Demurrer  sustained. 
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(20  Misc.  Rep.  602.)  _ 

FALKBNBBRG  T.  FRANK. 

(aty  Oonrt  of  New  York,  General  Tenn.    July  18,  1897.) 

1.    SUPPI.EMKNTAKT  PrOCKEDINOS — ISCOMPLKTE   EXAMINATION. 

An  incomplete  examination  In  supplementary  pi-oceedings  staoald  be. filed, 
under  Code  Civ.  Proe.  {  826,  requiring  the  tiling  ot  a  return  or  otlier  paper 
In  a  special  proceeding. 

8.    COiNTKMPT — COMMITMBNT. 

A  court  may  issue  an  order  of  commitment  without  previously  Issuing  any 
altematlTe  order  where  a  contempt  has  been  committed  in  open  court,  in 
Tlew  of  Ck)de  OIt.  Proc.  U  8,  10,  providing  for  the  summary  punishment 
of  such  contonpt. 
8>  Bam*— Motion  to  Bbt  Aside— Laches. 

A  defendant  committed  to  Jail  for  contempt  In  Febmary,  1886,  procured  a 
habeas  corpus,  wliich  be  abandoned,  and  then  paid  the  fine.  In  January, 
1887,  he  moved  to  set  aside  tbe  ccHmnitment,'  which  motion  was  denied. 
Held,  that  he  was  guilty  of  sudi  laches  that  the  order  denying  the  motion 
•hould  be  affirmed. 

Schuchman,  J.,  dissenting. 

Appeal  from  special  term. 

Application  of  Charles  Falkenberg  against  Kathan  Frank  for  an 
examination  in  supplementary  proceedings.  From  an  order  denying 
a  motion  to  compel  tlie  filing  of  an  incomplete  examination,  and  to 
Bet  aside  a  warrant  of  commitment  for  contempt,  defendant  appeals. 
Reversed  in  part. 

For  former  report,  see  43  N.  Y.  Supp.  1137. 

Argued  before  VAN  WYCK,  C.  J.,  and  McCAETHY  and  SCHUCH- 
MAU,  JJ. 

Moritz  Frank,  for  appellant. 
Herman  Joseph,  for  i-espondent. 

McCarthy,  J.  On  February  18, 1895,  the  late  Chirf  Justice  Ehr- 
lich  made  an  order  declaring  the  defendant  guilty  of  a  willful  and 
deliberate  contempt,  committed  in  the  view  and  presence  of  the  court, 
and  directed  the  prox>ar  punishment  of  the  judgment  debtor  in  a  sum- 
mary way,  by  issuing  a  commitment,  in  whidi  he  directed  that  the 
judgment  debtor  should  at  once  pay  a  fine,  or  immediately  go  to  jail. 
The  fine  waa  paid  in  February,  1895,  and  the  matter  waa  then  and  there 
dropped,  and,  so  far  as  the  proceedings  were  concerned,  ended,  until 
January,  1897,  when  the  judgment  debtor  made  this  motion  to  compel 
the  other  side  to  file  the  incomplete  examination  in  supplementary 
proceedings,  and  from  which  this  contempt  arose,  and  to  set  aside 
the  warrant  of  commitment,  upon  the  eround  that  it  was  void,  there 
being  no  alternative  order  befwe  the  issuing  of  the  warrant  of  com- 
mitment. The  justice  at  special  term,  after  deliberation,  denied  this 
motion,  and  the  present  appeal  is  taken  from  the  order  denying  said 
motion. 

We  will  first  consider  the  request  to  have  the  incomplete  examina- 
tion filed.  The  examination  of  the  judgment  debtor  and  his  wife, 
as  witnesses,  was  had  pursuant  to  the  order  in  supplementary  pro- 
ceedings, which  were  properly  conducted,  and,  although  not  completed, 
constituted  a  part  of  the  proceedings,  and,  when  demanded  to  be  filed, 


Digitized  by  vaOOQ  IC 


676  46  NKW  TORK  SUPPLBHENT  (City  Ct. 

and  80  New  "tork  State  Reporter. 

should  have  been,  in  order  to  form  a  part  of  the  records  of  the  court 
In  that  case  it  appears  it  was  demanded  to  be  filed,  and  shoald  there- 
fore, in  our  judgment,  have  been  filed,  and  thus  form  a  part  of  the 
records  of  the  court.  Oode  C5t.  Proc.  §  825.  It  may  be  and  is  very 
important  at  times  to  have  the  testimony  in  the  proceedings  already 
taken  filed  with  the  other  records  of  the  court,  although  the  proceed- 
ings hare  not  beoi  finidied  nor  the  examination  completed,  since  at 
some  future  time  they  may  be  resumed;  and  it  is  very  important  to 
have  the  incompleted  testimony  on  file,  in  order  to  know  how  far  the 
matter  has  progressed,  and  what  has  been  done,  for,  if  this  incompleted 
testimony  should  be  lost  or  mislaid,  it  would  be  very  difficult  indeed. 
It  is  therefore  better  practice  to  file  all  papers  in  a  proceeding,  so 
as  to  have  a  complete  record  on  file  with  the  court,  where  it  can  be 
had  and  used  at  any  time.    Fiske  v.  Twigg,  5  Civ.  Proc.  R  41. 

But  the  most  important  objection  raised  by  the  appellant  is  that  an 
alternative  order  should  have  been  issued,  requiring  that  the  judg- 
ment debtor  should  show  cause  whv  he  should  not  be  punished  for  his 
contempt,  and  that,  upon  the  termination  of  such  motion  against  the 
judgment  debtor,  an  order  should  issue  requiring  him  to  pay  a  fine, 
and  that,  after  a  donand  and  refusal  had  been  made,  then  a  com- 
mitment might  issue.  From  an  examination  of  the  facts  and  circum- 
stances herein,  it  must  be  clear  that  the  contempt  charged  was  a 
criminal  offense,  and  a  grievous  Mie.  It  was  an  offense  in  open  court, 
creating  a  positive  disturbance,  as  well  as  a  disobedience  of  the  orders 
and  mandates  of  the  court,  and,  in  fact,  a  constant  and  open  defiance 
of  the  court  in  the  carrying  on  of  its  orderly  and  regular  business. 
It  was  in  the  view  and  Dresence  of  the  court,  and  a  direct  insult  to 
the  judge  presiding.  Code,  §§  8-10 ;  In  re  Percv,  2  Daly,  530 ;  JcAm- 
ston  V.  Com.,  1  Bibb,  598-601  j  Ex  parte  Terry,  128  U.  S.  289,  290,  9 
Sup.  Ct.  77. 

There  is  no  doubt  that  the  said  judgment  debtor  has  been  guilty  of 
the  contempt  charged,  and  that  the  warrant  of  commitment  recites 
all  the  jurisdictional  facts,  and  the  causes  of  delinquent's  guilt.  The 
power  to  punish  for  contempt  is  an  incident  to  all  courts  of  jusiice, 
independent  of  the  statutory  provisions,  and  is  recognized  by  the  com- 
mon law,  and  upheld  by  the  authorities.  The  power  to  enforce  the 
observance  of  order,  and  to  punish  for  contumacy  by  fine  and  im- 
prisonment, are  powers  which  cannot  be  disDensed  with,  because  they 
are  necessaiv  to  the  exercise  of  all  others;  but  the  exercise  of  this 
power  must  be  necpiwarily  in  the  sound  discretion  of  the  judge.  Clark 
V.  People.  1  m.  340;  Watson  v.  Williams,  36  Miss.  331.  The  power 
thus  A'ested  in  the  court  is  necessarily  of  an  arbitrary  nature,  and 
conclusive  as  to  the  summary  action  of  the  judge;  but  it  by  no  means 
follows  that  every  act  which  the  court  declares  a  contempt  la  in 
reality  one. 

It  appearing  from  the  facts  herein  that  this  was  a  criminal  con- 
tempt, the  next  question  isxis  to  the  right  of  the  judge  to  summarily 
deal  with  it,  and  as  to  whether  the  present  method  was  correct.  The 
method  of  proceeding  in  the  punishment  of  a  criminal  and  civil  con- 
tempt is  decidedly  different.  The  one  being  committed  in  the  pres- 
«)ce  and  hearing  of  the  court,  the  offender  may  be  instantly  appre- 
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hended  and  punished,  without  any  further  examination  or  proof, 
because  the  court,  having  witnessed  it  personally,  needs  no  further 
explanation;  and,  when  the  order  for  the  commitment  details  the 
specific  facts,  then  there  is  sufficient  presented  for  an  appeal,  or  the 
seeking  of  the  remedy,  if  desired,  by  the  party  aggrieved.  In  the 
civil  contempt,  which  consists  of  matters  arising  not  in  the  presence 
of  the  couFt,  and  sometimes  at  a  distance  of  which  the  court  cannot 
have  a  perfect  acquaintance  or  take  judicial  knowledge,  the  proceed- 
ings must  necessarily  be  determined  in  a  different  way,  and  the  party 
accused  is  entitled  to  be  heard  in  his  defense,  in  order  that  he  may 
explain  the  circumstances  or  reasons  why  the  facta  occurred,  and 
that  the  court  then  can  determine  whether  there  was  a  contempt  or 
not.  In  a  criminal  contempt,  if  a  contempt  was  committed,  the  ex- 
planation on  the  part  of  the  offender  would  not  relieve  him  from  the 
effect  of  the  criminal  contempt,  but  might  go  towards  an  extenuatitm 
of  the  act,  and  might  affect  the  judgment  of  the  justice  before  whom 
it  had  been  committed.  People  v.  Dwyer,  90  N.  Y.  402;  People  v. 
Turner,  1  Cal.  152;  Redman  v.  State,  28  Ind.  205.  It  was  thei-efore 
not  necessary  in  the  case  at  bar  to  serve  the  defendant  with  an  alter- 
nate order  requiring  him  to  do  a  certain  thing,  or  requiring  him  to 
pay  a  fine,  and  then,  if  he  refused  to  pay  the  fine,  to  issue  a  commit- 
ment ;  but  the  justice  had  the  right  to  issue  a  mandate  at  once,  com- 
manding  him  t»  pay  the  fine,  or,  on  failure  to  do  the  same,  to  be  at 
once  imprieooed  in  jail  for  his  open  defiance  of  the  mandate  of  the 
court;  for  if  the  judge,  tifter  having  seen  the  willful  and  deliberate 
contempt,  were  to  do  anything  else,  it  would  be  a  farce  on  justice,  and 
an  enconragem«it  to  the  litigant  to  commit  again  a  like  contempt, 
because  the  law's  delay  would  perhaps  protect  him,  and  we  would 
have  no  law  or  order.  Ex  parte  Terry,  supra;  Code  Civ.  Proc.  §  10. 
Here  the  court  could  have  proceeded  at  once  to  make  this  accusaticm 
upon  its  own  motion  when  all  the  parties  were  present  (mid  need 
not  wait  for  any  set  day  or  fixed  time),  and  then  and  there  make 
ito  own  determination,  even  committing  the  judgment  debtor  at  once. 
The  whole  trouble  ie  that  counsel  for  the  appellant  has  viewed 
this  proceeding  as  a  civil  contempt,  and  therefore  claims  that  it  was 
necessary  an  alternative  order  should  be  issued  first,  and  that  a  de- 
mand should  be  made  for  the  fine,  and,  upon  the  refusal  thereof,  that 
a  commitment  might  then  be  issued.  But  we  have  already  dtclarefl 
that  this  is  a  criminal  contempt,  of  a  serious  and  grievous  character, 
and  think  that  such  an  objection  to  the  case  at  bar  is  extremely  tech- 
nical,  to  say  the  least,  and  a  mere  irregularity.  But,  as  we  have 
said,  it  is  not  necessary  in  the  case  at  bar,  as  the  judge  could  have 
acted  at  once.  Even  an  order  made  by  the  court  is  a  sufficient  com- 
mitment where  the  contempt  has  been  committed  in  the  presence  of 
the  court.  In  re  Percy,  2  Daly,  530.  Where  the  matter  complained 
of,  however,  is  not  in  the  presence  of  the  court,  then  it  is  necessary 
to  serve  some  order  or  direction  requiring  the  offender  to  do  a  certain 
thing  within  a  certain  time,  and,  on  failure,  a  commitment  can 
issue.  The  only  way  for  the  judgment  debtor,  then,  was  to  pay  this 
fine,  or  go  to  jail  at  once,  and  procure  a  habeas  corpus.  The  latter 
he  finally  did.     We  have  seen  that  this  was  a  grievous  offense,  and 
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was  and  <mghft  to  be  paniehed  most  summarily  if  the  jndge  had  any 
respect  for  his  jadidal  position,  and  to  c<mimand  respect  for  the  pab- 
lic  whom  he  represented,  in  order  to  prevent  its  recurience,  and  ttiiis 
to  enforce  obedience  to  the  mandates  of  the  comrt  The  defendant 
did  not  wish  to  test  the  merits  of  his  habeas  corpus  after  a  hearing 
thereon,  either  under  an  intimidation  from  the  justice  of  the  saprone 
court,  or  an  impression  that  he  (the  defendant)  had  made  such  a 
grievons  mistake  in  openly  committing  the  contempt  charged,  and 
which  was  of  such  an  outrageous  character  as  heretofore  related, 
that  he  paid  the  fine,  but,  he  says,  under  protest,  and  abandoned  the 
further  proceedings,  which  was  in  February,  1895.  This  moti(»i  was 
not  made  until  January,  1897.  The  justice  at  special  term  was  cor- 
rect in  his  determination,  and  we  think,  from  the  evidence  here,  even 
if  we  were  not  oonvinoed  of  the  correctness  of  the  proposition  in  re- 
gard to  the  issuing  of  the  commitment,  that  the  payment  of  the  fine 
and  the  abandonment  of  the  habeas  corpus,  and  also  considering  the 
laches  of  the  judgment  debtor  in  not  moving  the  matter  for  so  long  a 
time,  are  suflScient  to  warrant  the  afiBrmance  of  this  order.  But,  in- 
asmuch as  we  think  the  incompleted  examination  should  have  b^en 
ordered  filed  when  requested,  this  order  is  so  far  reversed  as  to  direct 
the  filing  of  the  incompleted  examination  and  all  papers  used  in  such 
supplementary  proceedings,  but  afifirmed  as  to  each  and  every  other 
particular  thereof,  without  costs  to  either  party  as  against  the  other. 

VAN  WYOK,  a  J.,  concurs. 

SOHUuHMAN,  J.     I  dissent,  and  adhere  to  my  opinifm  rq^rted 
in  43  N.  Y.  Supp^  at  page  1137. 


(20  Misc.  Rep.  698.) 

PHONOHARP  CO.  v.  STOBBH. 

(Caty  Court  of  New  York,  General  Term.    July  15,  1807.) 

1.   COKPLAINT— VERTFrCATlON. 

A  verification  of  a  complaint  In  an  action  by  a  corporation,  made  by  an 
Individual,  who  does  not  connect  himself  in  any  way  with  the  corporation, 
but  describes  himself  as  the  plaintiff,  Is  a  nullity;  and  the  defendant  Is  enti- 
tled to  serve  an  unverified  answer  to  such  complaint. 

S,  Default  Judgment — Vacation. 

When  Judgment  has  been  entered  by  a  plaintiff  as  upon  default,  not- 
withstanding the  service  of  an  answer  which  plaintiff  was  bound  to  accept, 
tt  should  be  vacated  without  terms. 

The  Phonoharp  Company  brought  this  acti<m  against  Frederick 
Stobbe  to  recover  for  goods  sold  and  delivered.  The  complaint  de- 
scribed the  plaintiff  as  a  foreign  corporation.  The  verification  was 
in  the  following  form: 

City  and  County  of  New  York-Hss.:  John  L.  Pierce,  plaintiff  In  this  action. 
being  duly  sworn,  says  that  the  foregoing  complaint  is  true  to  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on  Information  and 
belief,  and  as  to  those  matters  he  believes  It  to  be  true.  John  L.  Pierce. 

Sworn  to  before  me  this  sixth  day  of  May,  1897. 

Ruf us  P.  Llvermore,  Notaiy  Public,  N.  T.  Co. 
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The  defendant  swved  an  onTerifled  answer,  whidi  was  returned  by 
plaintiff,  who  immediately  entered  judgment.  Defendant  then 
moved  to  comx)el  the  acceptance  of  the  answer,  and  to  vacate  the  judg- 
ment. The  court  granted  the  motion,  on  condition  that  the  defendant 
within  one  day  deposit  the  amount  of  the  judgment  entered,  to  secure 
the  payment  of  any  jadgment  which  might  be  rendered  against  him. 
Defendant  appealed,     ^vo-sed. 

Argued  before  VA2f  WYCK,  C.  J.,  and  McCAETHY  and  SOHUOH- 
MJlS,JJ. 

Meyer  &  Josephson,  fbr  appellant 
Sidney  Osborne,  for  respondent. 

McCAETHY,  J.  The  plaintiff  is  a  foreign  corporation,  and  can 
only  act  by  its  representtttive  or  agent.  TUs  verification  is  clearly 
defective,  and  may  be  treated  as  a  nullity.  Defendant  then  had  a 
right  to  disregard  this  verification,  and  serve  an  unverified  answer. 
This  is  perfectly  proper  and  regular.  Order  is  reversed,  and  plaintiff 
is  compelled  to  accept  the  defendant's"  unverified  answer,  without 
conditions.     All  concur. 


(20  Misc.  Rep.  639.) 

KELLT  et  aL  v.  SMITH. 

(Cit7  Court  of  New  York,  General  Term.   June  80,  1897.) 

Btatutb  of  Frauds— Contbact. 

Plaintiff  had  a  contract  with  one  B.  to  famish  the  latter  certain  Iron.  B. 
became  Inrolved,  and,  plaintlfl  fearing  to  deliver  the  iron  to  him,  defendant 
agreed  to  take  B.'s  place,  and  made  a  contract  with  plalntifF  to  purchase 
and  pay  for  the  iron,  which  was  accordingly  delivered  to  him.  Held,  that 
defendant's  contract  was  not  to  answw  for  the  debt  of  another,  and  the 
statute  of  frauds  had  no  application. 

Appeal  frmn  trial  term. 

Action  by  James  B.  F.  Kelly  and  another  against  Isaac  L.  Smith. 
From  a  jadgment  entered  on  a  verdict  in  favor  of  plaintiffs,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  C50NLAN,  SOHUCHMAN,  and  O'DWYER,  JJ. 

A.  C.  Francioli,  for  appellant 
Hector  M.  Hitchings,  for  respondents. 

CDWYEB,  J.  This  action  is  brought  to  recover  a  balance  for  ma- 
terial delivered.  The  complaint  alleges  that  on  or  about  the  16th  day 
of  August,  1895,  these  plaintiffs  contracted  with  one  Frank  Bretell  to 
furnish  iron  beams  and  lintels  for  four  houses  in  West  148th  street, 
commencing  325  feet  west  of  7th  avenue,  then  being  erected  by  him 
in  connection  with  the  defendant  in  this  action,  for  the  sum  of  ^690 ; 
that  after  the  making  of  said  contract,  and  before  the  delivery  of  any 
of  the  materials  specified  therein,  liens  were  filed  against  said  houses, 
and  the  said  Bretell  became  involved ;  that  thereupon  these  plaintiffs 
saw  the  defendant,  and  objected  to  furnishing  the  goods  in  accordance 
with  the  contract,  and  a  contract  was  then  and  there  entered  into  be- 
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tween  these  plaintiffs  and  the  d^mdant  wherein  and  whereby  plain- 
tiffs agreed  to  fuinish  to  the  defendant  the  goods  and  materials  pre- 
viously agreed  to  be  furnished  to  Bretell,  for  the  same  price,  to  wit, 
the  sum  of  9690,  and  subsequently  agreed  to  furnish  and  deliver  eig;ht 
6-inch  eye  beams,  40  pounds,  4  feet  long,  at  2t^  cents  per  pound,  making 
a  total  of  110.40, — ^the  whole  contract  coming  to  1700.40.  The  an  s wer 
is  a  general  denial.  On  the  trial  the  plaintiff  Kdly  testifled  as  fol- 
lows: 

"We  had  an  order  for  a  bill  of  Iron  for  aome  houses  In  One  Hundred  and 
Forty-Eighth  street,  New  York.  The  original  coaveraatlon  with  Mr.  Smith 
was  by  my  partner,  Mr.  Trlest.  My  conversation  with  Mr.  Smith  was  Id 
relation  to  this  bill  of  Iron  which  had  been  previously  sold  to  Mr.  Bretell;  ajid 
I  went  to  Mr.  Smith,  and  I  told  him  I  was  fearful  of  sending  the  goods  to 
Mr.  BreteU,  and  that  we  lAould  prefer  to  send  that  Iron  to  him.  Mr.  Isaac 
L.  Smith  was  the  party  I  saw,  and  he  said  that  was  all  right,— to  count  Mr. 
Bretell  out,  and  that  he  would  make  the  purchase  of  that  bill  of  Iron;  and 
Mr.  Smith  repeated  that.  I  said  that  was  all  right.  We  sent  the  bill  of  Iron 
to  this  building  In  One  Hundred  and  Forty-Biglith  street,  between  Seventh  and 
Eighth  avenues.  The  amount  was  about  six  hundred  and  ninety  dollars.  We 
subsequently  received  moneys  on  account  of  that  purchase.  We  received  tlie 
sum  of  five  hundred  dollars.  There  was  some  plates  subsequently  fumlabed 
after  the  first  delivery,  and  the  balance  remaining,  I  think,  was  about  two 
hundred  and  twenty  dollars.  The  bill  shows  a  balance  of  two  hundred  and 
♦•/io«  dollars.   That  Is  correct." 

The  defendant  denied  having  any  such  conversation  with  the  plain- 
tiff Kelly,  and  upon  this  conflict  in  the  evidence  the  learned  trial  judge 
charged  the  jury  that,  if  the  contract  was  made  as  testified  to  by  the 
plaintiff  Kelly,  then  the  plaintiff  was  entitled  to  a  verdict;  otherwise 
not.  The  only  exceptions  in  the  case  arise  on  a  motion  for  a  dismissal 
of  the  COTaplaint  when  the  plaintiffs  rested,  and  for  a  direction  of  a 
verdict  in  the  defendant's  favor  when  the  case  was  closed;  also,  that 
a  deed  from  the  defendant  and  his  wife  to  one  Bretell  was  offered  in 
evidence  by  the  defendant  to  show  that  the  defendant  in  this  case  is 
not  the  owner  of  the  property,  and  has  no  interest  in  the  whole  affair. 

It  is  urged  by  the  appellant  upon  this  appeal  that  it  was  incnmbent 
on  the  respondents  to  prove  a  written  contract,  valid  in  law,  without 
the  defendant  pleading  the  statute  of  frauds,  and  that  the  plaintiffs 
failed  to  make  out  a  case,  inasmuch  as  the  contract  sued  upon  is  with- 
in the  statute  of  frauds.  That  statute,  it  appears  to  us,  has  no  appli- 
cation to  the  case  under  consideration.  The  contract  relied  upon  was 
not  the  payment  of  a  debt  of  another,  but  a  new  contract  entered  into 
between  the  plaintiffs  and  defendant,  the  consideration  of  which  wa9 
the  delivery  of  the  iron.  This  being  so,  it  was  immaterial  whether 
the  defendant  had  an  interest  in  the  property,  and,  upon  the  conflict 
in  the  evidence  as  to  the  making  of  this  contract,  it  was  iMroper  for 
the  court  to  submit  the  same  to  the  jury  toe  its  determination,  and 
to  deny  the  motion  of  the  defendant  to  direct  a  rerdict  in  his  favor. 
On  the  argument  of  this  appeal  it  was  stipulated  that  the  case  con- 
tains all  the  evidence,  and,  after  a  thorough  examination  of  the  record, 
we  are  satisfied  that  the  verdict  was  not  contrary  to  the  evidence,  or 
against  the  weight  of  evidence. 

The  judgment  and  order  appealed  from  ahoold  be  alBrmed,  with 
costs.    All  concur. 
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(20  M18C.  R«p.  U89.) 

AUTBN  T.  JAOOBUa 

(City  Court  •of  New  York,  General  Term.   July  -2,  1897.) 

Real-Estate  Aoert— Commissioms. 

Proof  that  defendant  wrote  to  plaintiff,  a  broker,  that  he  would  give 
$24,000  for  a  certain  house,  and  would  pay  plalntUTa  commission;  that 
plaintiff  arranged  a  contract  on  the  terms  suggested  by  defendant;  and  that 
defendant  evaded  the  execution  of  a  written  contract  for  tl>e  purchase,  and 
did  not  carry  out  the  bargain.  Is  sufficient  to  Justify  a  recovery  for  broker's 
commissions. 

Appeal  from  trial  term. 

Action  by  Abraham  R.  Auten  against  Edward  Y.  Jacobns.  From 
a.jadgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

Ai^ued  befMe  VAN  WYOK,C.  J.,and  McCABTHY  and  SCHUOH- 
MAN,  JJ. 

Blandy,  Mooney  &  Shipman,  for  appellant. 
W.  B.  Bronk,  for  respondent 

SCHUCHMAN,  J.  This  is  an  appeal  from  a  jndgBient  entered  on 
a  verdict  of  a  jury,  and  from  the  order  denying  the  ddCendant's  mo- 
tion for  a  new  trial,  made  on  the  judge's  minates.  The  action  is 
brought  to  recover  the  sum  of  |240  for  broker's  commissions  in  ne- 
gotiating a  sale  of  th«  house  No.  171  West  Seventy-Sixth  street,  in 
the  city  of  New  York,  to  the  defendant.  The  defendant,  in  a  letter 
addressed  to  the  plaintiff,  wrote,  "I  will  give  tw^ity-four  thousand 
dollars,  and  pay  year  commission,"  etc  This  and  other  evidence  in 
the  case  conclusively  proves  the  employment  of  the  plaintiff  by  the 
defendant  Subsequently  defendant  requested  the  modification  of 
the  terms  of  the  purchase  of  said  premises  in  regard  to  having  an 
118,000  mortgage  placed  on  the  same,  and  stated  that  otherwise  he 
had  not  the  means  to  buy  and  pay  for  the  aaai  premises.  Plaintiff 
and  the  owner,  one  Mr.  Oook,  assured  the  defendant  of  the  said 
mortage  towards  part  payment  of  the  purchase  price,  and  a  pro- 
visicm  in  that  respect  could  have  been  incorporated  in  a  proposed 
written  contract  for  the  sale  and  purchase  of  the  said  xnroperty ;  but 
when  the  plaintiff  or  agent  had  arranged  sufSciently  so  as  to  bring 
the  minds  of  the  seller,  Cook,  and  the  defendant,  the  purcliaser, 
ti^ether,  d^endant  evaded  by  some  new  excuse, — for  instance,  that 
his  wife  was  in  feeble  health,  and  did  not  want  to  undertake  the 
care  of  a  household;  or  that  his  son  was  away  in  Boston,  and  would 
not  return  for  a  day  or  so,  and  that  he  wanted  his  son  to  look  at 
the  house  again.  It  appears  clearly  that  the  defendant  resorted  to 
dilatory  excuses.  It  appears  also  clearly  that  the  plaintiff  substan- 
tially performed  his  engagements  as  broker,  and  had  fairly  earned 
his  commission.  There  was  some  conflict  of  evidence,  but  tlie  jury's 
verdict  disposes  of  that.  The  jury's  verdict  is  fully  sustained  by  the 
evidence.  The  evidence  allowed  against  the  defendant's  exception 
and  objection  at  folio  89,  although  erroneously  admitted,  could  not 
and  did  not  influence  the  jury's  verdict;  and  the  excei^ions  at  folios 
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126, 127,  and  143  are  without  merit.    The  judge's  charge  presents  no 
feversible  error. 

Judgment  and  order  appealed  from  afflrmed,.with  costs.    All  con- 
cur. 


<20  Misc.  Rep.  685.) 

MONDA  T.  WELLS,  FARGO  &  CO. 

(OHy  Court  of  New  York,  General  Term.    July  2,  1897.) 

•Courts— Jurisdiction. 

Plaintiff,  a  nonresident,  sued  defendant,  a  foreign  corporation,  doing  an 
express  business,  for  conreislon  of  goods  delivered  to  It  It  appeared  that 
the  contract  for  carriage  of  the  goods  to  New  Jersey  was  made  with  a  con- 
necting express  company  in  Massachusetts,  that  such  connecting  company 
delivered  the  goods  to  defendants  In  New  Jersey,  and  the  refusal  to  deliver, 
which  constituted  the  conversion,  took  place  In  New  Jersey,  field  that, 
under  section  17S0,  Code  Civ.  Proc,  the  courts  of  New  York  had  no  Jurls- 
-dlcUon  of  the  action. 

Appeal  from  trial  term. 

Action  by  Albert  A.  Monda  against  Wells,  Fargo  &  Go.    B^m  a 
judgment  dismissing  the  complahit,  plaintiff  appeals.    Afflrmed. 
Argued  before  McCAETHY  and  SOHUOHMAN,  JJ. 

£L  M.  Hitchings,  for  appellant. 
Alexander  &  Oreen,  for  respondent 

SOHITCHMAN,  J.  This  is  an  appeal  by  tke  plaintifT  from  a  jadg- 
ment  dismissing  the  complaint  on  the  ground  of  want  of  jurisdiction 
of  the  subject-matter  of  the  cause  of  action  set  up  in  the  complaint, 
nnder  section  1780  of  the  Ck>de;  it  appearing  that  the  defendant  is  a 
foreign  corporation,  that  the  plaintiff  is  a  nonresident  of  the  state, 
and  that  the  contract  is  not  made  within  the  state.  The  second 
cause  of  action  set  up  in  the  complaint  was  withdrawn,  and  the  first 
cause  of  action  is  set  up  as  follows:  That  the  defendant  is  a  foreign 
corporation  organized  under  the  laws  of  the  state  of  Colorado,  and 
{s  a  common  carrier  of  goods,  wares,  and  merdiandise  by  express; 
tiuit  the  Adams  Express  Company  is  a  common  carrier  of  goods  by 
-express,  and  that  the  defendant  and  the  Adams  Express  Company 
are  connecting  lines  for  carrying  goods  by  express  from  the  town 
•of  Lenox,  Mass.,  to  the  town  of  South  Orange,  state  of  New  Jersey; 
that  on  June  29,  1895,  this  plaintiff  delivered  to  the  Adams  Express 
"Company,  at  said  town  of  Lenox,  certain  plants,  consigned  and  di- 
rected to  the  plaintiff  at  said  South  Orange,  under  a  verbal  contract 
that  the  goods  so  consigned  to  the  plaintiff  should  be  carried  to  the 
-said  town  of  South  Orange,  and  safely  delivered  to  the  plaintiff,  with- 
in a  reasonable  time;  that  thereupon  the  Adams  Express  Company 
nndertook  the  carriage  of  said  goods  as  a  forwarder,  and  delivered 
the  same  to  the  defendant  for  carriage  and  delivery  to  plaintiff  at 
South  Orange.  The  answer  of  the  defendant  in  paragraphs  3  and  5 
admits  "that  the  defendant  received  the  plants  from  the  Adams  Ex- 
press Co.  at  the  city  of  New  York  for  carriage  and  delivery  to  the 
plaintiff  at  said  South  Orange."  At  the  trial  the  plaintiff  introduced 
evidence  to  sustain  his  cause  of  action.    After  he  rested,  a  motion 
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to  dismiss  was  made  on  the  gronnd  of  nonjurisdiction  of  the  court. 
The  plaintiff  then  called  one  Grow  as  his  witness,  who  testified  as  fol- 
lows: 

"I  am  the  supoliitendent  of  Wells,  Fargo  &  Co.  in  New  Jersey  and  Jersey 
City.  The  Wells,  Fargo  &  Co.  received  its  goods  from  the  Adams  Express 
Co.  from  Lenox,  either  at  New  York  City,  or  In  New  York,  or  Jersey  City, 
depending  on  the  convenience  of  the  Adams  Express  Co.  largely.  The  'New- 
York  Depot'  Is  our  term  for  our  pier  at  Jersey  City,  and  the  goods  could  be 
transferred  to  ns  by  the  Adams  Express  Co.  in  New  York  City  or  at  Jersey 
City,  and  come  there  on  that  bill.  It  is  the  term  we  have  for  our  pier  at  Jersey 
City.  We  liave  no  New  York  depot  in  New  York  City.  We  have  various  offices 
in  New  York  City,  but  the  business  handled  at  tliese  offices  comes  tlirough  the 
New  York  depot  at  the  pier  in  Jers^  City." 

The  motion  for  a  nonsuit  was  granted.  It  was  conceded  at  the 
trial  that  the  plaintiff  is  a  resident  of  Orange,  N.  J.  It  will  thus  ap- 
pear by  the  plaintiff's  complaint,  as  framed,  that  the  contract  for 
the  shipment  of  those  goods  was  made  at  Lenox,  Mass.,  and  that 
the  contract  as  alleged  was  a  through  contract,  to  wit,  that  the  plants 
should  be  delivered  at  Orange,  N.  J.,  where  the  conversion  took  place, 
by  the  nondelivery  of  the  plants  to  the  plaintiff,  except  upon  pay- 
ment of  a  double  rate,  which  plaintiff  refused  to  pay;  so  that  the 
contract  was  made  outside  of  the  state,  and  the  cause  of  action  arose 
outside  of  the  state,  and,  plaintiff  being  a  nonresident  and  defendant 
a  foreign  corporation,  the  court  had  no  jurisdiction,  because  section 
1780  of  the  Code  of  Civil  Procedure  provides  that  an  action  against 
a  foreign  corporation  may  be  maintained  by  a  nonresident  in  one 
of  the  following  cases  only: 

"(1)  Where  the  action  Ui  brought  to  recover  damages  for  the  breach  of  a 
contract  made  within  the  state,  or  relating  to  property  situated  within  the 
state,  at  the  time  of  the  making  thereof."  "(3)  Where  the  cause  of  action  arose 
within  the  state." 

Robinson  v.  Navigation  Co'.,  112  N.  Y,  315, 19  N.  E.  625. 

Subdivision  3  of  section  1780  is  not  applicable  to  this  case,  because 
there  is  no  contest  that  the  cause  of  action  did  not  arise  outside  of 
the  state,  because  it  is  acceded  that,  if  any  conversion  took  place,  it 
only  could  have  taken  and  did  take  place  at  South  Orange.  The 
plaintiff,  therefore,  to  maintain  his  cause  of  action  on  the  jurisdic- 
tional question,  must  satisfy  the  court  that  the  contract  was  made 
within  the  state,  agreeable  to  subdivision  1  of  said  section  of  the 
Code. 

As  already  stated,  if  the  contract  waa  made  for  the  carriage  of  the 
plants  to  and  a  delivery  of  them  at  South  Orange,  N.  J.,  their  ultimate 
destination,  then  the  contract  was  made  outside  of  the  state.  If, 
however,  it  was  not  a  through  contract,  and  the  plants  were  deliv- 
ered to  the  Adams  Express  Company  for  carriage  to  the  terminus 
of  its  route  at  New  York,  and  then  to  be  forwarded  to  the  defendant 
as  next  connecting  carrier,  then  defendant,  accepting  and  carrying 
said  goods  to  its  destination,  to  wit,  said  South  Orange,  would  be- 
c<»ne  and  be  liable  as  common  carrier,  and  the  law  would  then  imply 
a  contract  made  at  the  place  where  the  forwarder  delivers  the  goods 
to  the  connecting  carrier.  Babcock  v.  Railroad  Co.,  49  N.  Y.  491; 
Rogers  v.  Wheeler,  62  N.  Y.  262.    But,  although  the  defendant  ad- 
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mits  in  its  answer  that  it  received  the  goods  from  the  Adams  E^- 
Dress  Company  at  the  city  of  New  York,  that  is  explained  by  the  wit- 
ness Crow,  above  referred  to,  that  by  New  York  City  they  meant 
defendant's  depot  at  the  pier,  or  their  pier  in  Jersey  City ;  thus  con- 
clusively showing  that  even  that  implied  contract  was  made  outside 
of  the  state  of  New  York.  The  court  had  no  jnrisdiction,  and  the 
nonsuit  is  right. 
Judgment  appealed  from  afSrmed,  with  costs. 

McCarthy,  J.,  concurs. 


DUNN  V.  CONNELIfc 

(City  Court  of  New  York,  General  Term.  July  15,  1897.) 

Injury  to  Empf-otb— Neglioenob. 

One  who  employs  a  person,  not  a  plumber,  and  not  familiar  with  the  nse 
of  chemicals,  to  work  about  a  urinal,  ■which  Is  rendered  unsafe  by  the  use 
in  it  of  chemicals  to  keep  It  free  from  odors,  la  truUty  of  negllgatce. 

Api)eal  from  trial  term. 

Action  by  William  Dunn,  an  infant,  by  Elizabeth  Moore,  his 
guardian,  against  Patrick  J.  Connell.  Judgment  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

Argued  before  VAN  WYCK,  0.  J.,  and  McCABTHY,  J. 

William  Q.  McCrea,  tor  appellant. 
Joseph  P.  McDonough,  for  respondent. 

McCarthy,  j.  This  was  a  question  of  fact,  and  whether  Oonnell 
was  present  or  not  at  the  time  of  the  accident  was  a  question  for  the 
jury.  They  having  found,  on  the  facts,  against  the  defendant,  and 
although  the  evidence  was  sli^t,  it  is  enough  to  sustain  the  judgment. 
This  was  a  toilet  w  uiinal  where  they  used  some  kind  of  chemicals 
to  keep  it  clear  and  free  from  disagreeable  odors.  It  was  dangerous^ 
and  not  a  safe  place  for  the  plaintiff,  who  was  not  a  plumber  or  pno- 
fessional  mechanic.  He  had  the  right,  not  knowing  or  being  in- 
formed of  the  use  of  any  chemicals,  to  assume  that  it  was  safe  in 
every  part  of  it,  which,  as  an  actual  fact,  it  was  demonstrated  it 
was  not,  and  which  must  be  conceded  it  was  not. 

We  think  the  defendant  was  clearly  liable,  aad  under  the  facta  the 
judgment  is  affirmed,  with  costs. 

VAN  WYCK,  C.  J.,  concun. 
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(20  Misc.  Rep.  600.) 

MANHATTAN  BRASS  CX>.  T.  GILMAN. 

(City  Ootirt  of  New  York,  General  Tenn.   July  0,  1807.> 

Note — Consideration. 

A  note  given  by  the  second  Indorser  of  a  protested  note  to  the  first,  to 
Induce  the  latter  to  take  up  the  dishonored  paper.  Is  without  consideration. 

On  rehearing.    Bevarsed. 
For  former  oinnion,  see  45N.  Y.  Sapp.  818. 

Keargued  before  VAN  WYCK,  C.  J,  and  McCARTHY  and 
SOHUCHMAN,  JJ. 

Duncan  S.  Edwards,  for  appellant. 
Baggott  &  Byall,  for  respondent 

SCHUOBCMAN,  J.  The  appeal  herein  was  heard  at  the  last  gen- 
eral term,  and  the  judgment  which  was  entered  on  a  verdict  rendered 
by  a  jury  by  the  direction  of  the  court  was  atBrmed  on  the  grounds 
that  there  was  an  appeal  from  a  judgment  only,  that  there  was  no  ex- 
ception taken  to  the  granting  of  the  motion  for  the  direction  of  a  ver- 
dict, and  although  a  motion  was  made  for  a  new  trial  on  all  the 
grounds  stated  in  section  999  of  the  Code  of  CSvil  Procedure,  and  an  or- 
der denying  said  motion,  no  appeal  was  taken  from  the  said  order. 
45  N.  Y.  Supp.  818.  The  court,  however,  overlooked  the  fact  that 
there  was  a  separate  notice  of  appeal  from  the  order  denying  the  mo- 
tion for  a  new  trial  printed  in  the  appeal  book.  A  motion  for  a  rear- 
gument  was  therefore  granted,  and  the  reargument  had.  This  suit  is 
brought  on  a  note  for  $125  made  by  the  defendants  and  given  to  the 
plaintiff.  The  defense  is  a  general  denial,  and  want  of  consideration. 
The  facts  established  by  the  evidence  are  as  follows:  The  plaintiff, 
the  Manhattan  Brass  Company,  had  five  notes  of  the  P.  H.  Potts  Com- 
pany, amounting  to  the  sum  of  $514.2L  It  indorsed  and  delivered  the 
same  to  the  defendant  Gilman,  who  was  to  sell  them,  or  to  get  them 
discounted.  Gilman  indorsed  the  same  and  sold  them  to  a  Mrs.  Lamb, 
a  relative  of  his,  and  received  a  small  brokerage  commission.  The 
notes  had  about  18  months  to  run,  and  when  they  became  due  the  P. 
H.  Potts  Company  was  bankrupt,  and  the  notes  were  protested.  Mra 
Lamb  threatened  to  sue  the  plaintiff  and  the  defendant  as  indorsers 
on  said  notes.  The  plaintiff  paid  and  took  up  said  notes,  and  the  de- 
fendant gave  the  note  in  suit  to  the  plaintiff,  saying,  "If  you  will  take 
up  these  notes,  I  will  give  you  one  hundred  and  twenty-five  dollara" 
lie  plaintiff  being  the  first  indorser  on  said  Potts  Company  notes, 
and  the  defendant  being  a  subsequent  indorser,  it  was  its  legal  obli- 
gation to  pay  and  take  up  those  notes.  It  had  no  recourse  against  the 
defendant,  and  the  note  given  by  the  defendant  was  without  consid- 
eration. Under  this  state  of  facts,  the  direction  of  the  ooart  to  the 
jury  to  render  a  verdict  in  favor  of  the  plaintiff  was  error. 

Judgment  and  order  appealed  from  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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(20  MISC.  Rep.  701.)  FiNKEI^TEIN  V.  WALDO. 

(C8ty  Court  of  New  York,  Oeneral  Term.   Jnly  16,  1897.) 

LiABixiTT  OF  Principal — Contract  with  Agent. 

It  Is  DO  defense  to  an  action  to  recover  for  work,  the  doing  of  which  was 
authorized  by  the  defendant  through  an  agent,  that  there  was  an  agree- 
ment between  the  defendant  and  the  agent  that  the  latter  should  pay  for 
the  work,  unless  plaintiff  did  the  work  with  knowledge  of  such  agreement; 
nor  is  the  payment  of  money  to  the  agent,  which  is  not  paid  by  him  to  the 
plaintiff,  a  defense. 

Appeal  from  trial  tenn. 

Action  by  Louis  Finkelstein  against  Oertrade  B.  Waldo.     Jadg 
ment  for  plaintiff.    Defendant  appeals.    AfSrmed. 
Argued  before  MCCARTHY  and  SCHUCHMAN,  JJ. 

Howard  P.  Okie,  for  appellant. 
T.  Q.  Anderson,  for  respondent. 

McCarthy,  J,  it  must  be  conceded,  for  the  purposes  of  this 
case,  that  Mr.  Converse  was  the  agent  of  the  defendant,  and  the  work 
done  for  .which  the  claim  is  made  was  authorized  and  for  the  benefit 
cif  the  defendant,  but,  as  she  wanted  to  show  under  some  agreement 
between  her  and  the  said  Converse,  was  to  be  paid  for  by  Converse. 
This  agreement  could  not  and  would  not  affect  the  plaintiff  unless 
brought  home  to  his  notice,  and  that  said  work  was  performed  with 
a  knowledge  of  such  special  agreement;  nor  would  the  payment  of 
any  money  to  Converse  which  was  not  paid  to  the  plaintiff  by  Con- 
verse relieve  the  defendant  of  the  liability  unless  the  plaintiff  took 
it  under  such  conditions  and  knew  of  such  agreement.  She  herself 
said  she  was  the  owner  of  the  premises,  and  that  the  work  was  well 
done,  and  she  received  the  benefit  of  it.  The  judge's  charge  was  fair, 
and  in  accordance  with  the  law,  and  there  was  no  error  committed  on 
the  triad.     The  verdict  was  right  and  just 

Judgment  must  therefore  be  affirmed,  with  costs. 

SOHTJCHMAU,  J.,  concurs. 


(20  Misc.  Rep.  «0«5  i 

MACiHAUER  v.  FOGEU 

(C31ty  Court  of  New  York,  General  Tom.   July  2.  1807.) 

Action  on  Contract— Patmbnt  to  Third  Pkrson. 

When  one,  who  has  eontraoted  for  the  doing  of  work,  pays  or  settles  for 
the  work  done  with  strangers  to  the  contract,  without  the  consent  of  the 
party  who  did  the  worl^  he  Is  not  thereby  discharged  from  his  obllgatiun 
to  such  party. 

Appeal  from  trial  term. 

Action  by  Prank  Machauer  against  Rube  Robert  Fogel.  From  a 
judgment  for  plaintiff,  and  an  oi^er  denying  a  motion  for  a  new  trial, 
defendant  appeals.     Affirmed. 
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Argued  before  VAN  WYC5K,  0.  J.,  and  McOABTHY  and  SCHITOH- 
MAN,  JJ. 

Townsend  &  Dyett,  for  appellant. 
T.  Darlington,  for  respondent 

VAIT  WYCK,  0.  J.  This  is  an  appeal  from  a  Judgment  entered' 
herein  on  a  verdict  rendered  by  a  jury,  and  from  the  order  denying  a: 
motion  for  a  new  trial,  made  on  the  judge's  minutes.  This  acti<ni 
was  brought  by  plaintiff  as  assignee  of  a  daim  of  one  Abraham 
BtrauBs  against  the  defendant  for  work,  labor,  and  servicee  in  printing 
6,000  catalogues.  The  facts  of  this  case  appear  to  be  that  the  defend- 
ant, Pogel,  employed  one  Fragner  to  do  a  job  of  printing  work;  that 
Fra^ner,  after  doing  about  one-fourth  part  of  the  work,  was  foreclosed, 
so  that  he  could  not  complete  the  job;  fiiattha-euponthe  defendant  em- 
ployed Strauss  to  take  the  work  so  far  a's  done,  and  cwnplete  the  jobj. 
that,  after  Strauss  had  finished  the  work  at  another  place,  the  defend- 
ant, instead  of  paying  Strauss  therefor,  conceived  the  idea  that  he 
conld  make  a  better  settlement  with  a  former  partner  of  Strauss  (one- 
Michael),  and  gave  him  a  check  for  |260  in  full  settlement  oi  work 
worth  |496,  and  then  compelled  Michael,  after  getting  a  receipt,  to- 
give  the  |260  to  Fragner.  The  payment  to  Michael  or  to  Fragner  by 
the  defendant  was  wholly  without  the  consent  of  Strauss,  and  affect* 
no  discharge  of  the  defendant.  The  case  was  fairly  submitted  to  the 
jury  under  an  impartial  charge,  to  which  charge  no  exception  was- 
taken,  and  they  rendered  a  veniict  in  favor  of  the  plaintiff.  The  evi- 
dence is  amply  snfllcient  to  sustain  that  verdict. 

Judgmait  appealed  from  afBrmed,  with  costs.     All  concur. 


(20  Misc.  Rep.  639.) 

FLANNIOAN  v.  PRimBNTLAL  INS.  C».  OP  AMERICA. 

(Albany  County  Goort   June,  1887.) 

ImmtAircK— Brkach  of  CouDrTioNS— Waivbr. 

The  acceptance  and  retention  by  an  Inaurance  company  of  premltiins- 
pald  on  a  policy,  after  It  has  full  knowledge  of  a  breach  of  warranty  la- 
the application  for  sudb  policy,  Is  a  waiver  of  the  breach. 

Appeal  from  city  court  of  Albany. 

Action  by  Elizabeth  Flannigan,  as  administratrix  of  Kitty  Gemon, 
against  the  Prudential  Insurance  (Company  of  America.  From  S- 
judgment  for  plaintiff,  defendant  appeals.     AJBrmed. 

Spalding  &  Daring,  for  appellant 
Engene  Flannigan,  for  respondent. 

GEEGOKY,  J.  This  is  an  appeal  from  a  Judgment  of  the  city  court 
of  Albany  for  f42.48  damages  and  costs.  The  action  was  brought  by 
the  plaintiff  to  recover  on  a  policy  of  life  insurance  issued  by  the  de- 
fendant upon  the  life  of  Catherine  E.  Gernon  on  the  15th  day  of  April, 
1895.  In  the  application  made  by  Kitty  Gernon,  upon  which  the 
policy  was  issued,  in  answer  to  question  No.  12:    "Is  life  proposed. 
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aovr  insured  in  tbis  company?  If  bo,  state  nnmbon  and  amounts  of 
policies," — tlie  answer  given  was,  "No."  There  is  no  question  but 
wliat,  at  the  time  that  this  answer  was  made,  there  was  in  fact  a 
pdicy  tJien  in  force  upon  the  life  of  the  applicant,  issued  by  the  de- 
fendant, and  which  f<Hnner  policy  was  issued  on  or  about  the  20th  day 
of  February,  188&  Under  the  provisions  of  the  ai^lication  and  the 
policy  issued  thereupon,  the  answers  contained  in  the  ai^lication  be- 
came and  formed  the  basis  of  the  contract  of  insurance  between  the 
insured  and  the  insurance  company,  and  it  was  understood  and  agreed 
that  the  policy  which  was  issued  thereunder  should  be  accepted  sub- 
ject to  the  conditions  and  agreements  contained  in  the  policy.  It  will 
be  seen,  therefore,  that  the  applicant  had  stated  an  untruth  in  her  ap- 
plication, and  the  warranty  which  she  made  forming  the  basis  of  the 
contract  of  insurance  was  not  true  in  fact,  inasmuch  as  another  policy 
of  insiu:ance  then  existed  npon  her  life  in  the  defendant  company. 
Notwithstanding,  the  cwnpany  did  issue  the  policy  in  suit,  and  it  was 
duly  delivered.  In  or  about  the  latter  part  of  September  or  first  part 
of  October,  1895,  the  attention  of  the  defendant  company  was  called 
to  the  fact  that  another  policy  issued  by  it  did  exist,  and  was  in  ex- 
istence at  the  time  the  second  oolicy  was  issued,  and  both  policies 
were  delivered  to  the  defendant,  or  its  ag«its,  for  the  purpose  of  hav- 
ing indorsed  upon  the  second  policy  the  fact  of  the  existence  of  the 
first  policy.  The  defmdant  retained  in  its  possession  these  policies 
for  some  period  of  time,  and  continued  from  the  time  the  policies  were 
delivered  to  it  up  to  the  time  of  the  death  of  the  said  Kitty  Gtemon 
to  collect,  receive,  and  retain  the  premiums  which  became  due  upon 
each  policy.  In  fact,  it  is  admitted  that  all  premiums  were  paid  up 
to  the  death  of  the  insured.  The  defendant,  however,  insists  that, 
inasmuch  as  there  was  a  breach  of  warranty  on  the  part  of  Kitty 
Oemon,  contained  in  the  applicatiwi  upon  which  the  policy  in  suit  was 
issued,  the  policy  is  void,  and  the  plaintiff  cannot  recover.  It  may  be 
true  that  this  would  be  so  provided  the  premiums  which  accrued  sub- 
sequent to  the  time  when  the  defendant's  attaation  was  called  to  the 
fact  that  another  policy  did  exist  had  not  been  collected  or  retained. 
But  the  defendant  cannot  accept  and  retain  the  benefits  whidi  may 
accrue  to  it  under  a  contract  of  this  character,  after  full  knowledge  of 
all  the  facts  as  they  exist,  and  still  repudiate  the  contract  on  its  part. 
As  was  said  in  a  recent  case: 

"This  assessment  or  premium  was  paid  by  the  beneficiary  pursuant  to  a 
demand  by  the  defendant  after  proofs  of  death  had  been  received,  aft«  the 
defendant  knew  of  the  statement  of  age  made  to  the  Industrial  Benefit  Asso- 
ciation, and  after  ttie  defendant  knew  tliat  she  had  untruly  stated  that  she 
was  not  Insured  in  any  other  cori)oration  or  association;  and  the  acceptance 
of  this  sum  was  a  waiver  of  all  defenses  then  luiown  to  eziat."  Mygngr  r. 
Association,  17  App.  DIv.  13,  16,  44  N.  T.  Supp.  SG2. 

This  authority  is  directly  in  point,  and  disposes  effectually  of  the 
defendant's  defense  in  this  action.  The  judgment  appealed  from  is 
affirmed,  with  costs  to  the  respondent. 

Judgment  affirmed,  with  costs  to  respond^t. 
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In  re  WELCH. 
(Suprone  Court,  Appeflate  Dfvlslon,  First  Department.    Angust  4.  1897.) 

1.   TJIC8T8— AppOINTMBNT  OF  TrUSTKE— NOTICB  TO   BcNKFICIABr. 

Where  realty  Is  conveyed  In  trust  to,  pay  the  income  to  a  person  for  life, 
the  remainder-man  Is  a  "beneficiary"  of  the  trust,  within  the  real  property 
law  (section  91a),  providing  that,  on  the  death  of  the  trustee  of  an  express 
trust,  the  trust  estate.  If  unexecuted,  shall  vest  In  the  supreme  court,  and 
atom  be  executed  by  some  person  appointed  by  the  court,  but  that  no  per- 
son shall  be  appointed  until  the  "beneficiary"  of  the  trust  shall  have  been 
brought  Into  court. 
S.  Same — Vacation  op  Appointment — Power  of  Court. 

Assuming  that  the  court  had  power  to  make  such  an  appointment  without 
notice  to  the  remainder-man.  It  had  power  also  to  vacate  the  order  on  the 
temalnder-man's  application,  so  as  to  give  him  an  opportunity  to  be  heard 
as  to  either  the  method  of  executing  l^e  trust  or  the  person  designated  to 
execute  It. 

8.    SaHB— QUAMFICATION  OF  TRUSTEE— RbLATIONB  WITH   BENEFICIARIES. 

Reany  was  conveyed  in  trust  to  pay  the  Income  to  a  person  for  life,  and, 
on  the  subsequent  death  of  the  trustee,  there  existed,  as  part  of  the  trust 
estate,  the  proceeds  of  part  of  the  realty  sold  by  the  trustee,  tfnd  a  contest 
as  to  the  right  to  such  fund  was  impending  between  the  remainder-man 
and  the  person  entitled  to  the  Income.  Beld,  that  It  was  error,  on  applica- 
tion of  such  person,  as  against  the  remainder-man,  to  appoint  as  trustee 
one  who  had  been  in  the  employ  of  such  person,  since  the  relations  between 
the  two  were  too  intimate. 

Aiipeal  from  special  term,  New  York  county. 

On  application  of  Edwin  V.  Welch,  George  P.  Elliott  was  appointed 
trustee  in  place  of  Henry  A.  Bassford,  deceased,  under  a  trust  deed 
executed  by  Virginia  L.  Welch  to  said  Bassford.  The  order  of  ap- 
pointment was  subsequently  vacated  on  motion  of  Bessie  "V.  Reinisch 
and  Grace  E.  Welch,  and,  from  the  order  of  vacation,  Edwin  V.  Welch 
and  George  F.  Elliott  appeal.     AfiBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  INGRA-HAM, 
and  PARKER,  J  J. 

Henry  M.  Dater,  for  appellants. 
Frederick  F.  Neuman,  for  respondents. 

INGRAHAM,  J.  By  a  trust  deed  executed  on  the  20th  day  of 
October,  1884,  and  recorded  in  the  office  of  the  register  of  the  county 
of  New  York  on  the  2d  day  of  November,  1884,  Virginia  L.  Welch 
conveyed  certain  real  estate  within  this  county  to  one  Henry  A  Bass- 
ford, in  trust,  to  collect  the  rents,  issues,  and  profits  of  such  real  es- 
tate, and  pay  over  the  income  thereof  to  one  Edwin  V.  Welch  during 
his  life;  and  upon  his  death  the  said  trust  estate  was  to  become  the 
property  of  the  children  of  the  said  Edwin  V.  Welch  and  Elizabeth 
J.  Murray.  Edwin  V.  Welch  is  still  alive,  but  on  the  19th  day  of  Feb- 
ruary, 1897,  Henry  A.  Bassford,  the  trustee  named  in  such  trust  deed, 
died.  On  the  29th  day  of  March,  1897,  upon  the  application  of  Edwin 
V.  Welch,  who  was  entitled  to  the  income  during  his  life,  and  without 
notice  to  the  remainder-men  or  others  interested  in  the  trust,  the 
court,  by  an  ex  parte  order,  appointed  one  George  F.  Elliott  "trustee 
in  the  place  of  the  said  Bassford."     A  copy  of  this  order  is  not 

46  N.Y.8.- 
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annexed  to  the  papers  or  a  part  of  the  record  before  us.  It  ia  con- 
ceded, however,  that  the  order  was  entered  ex  parte,  without  notice 
to  any  one  interested  in  the  trust,  except  the  petitioner,  who  was  the 
life  tenant.  By  those  entitled  to  the  remainder  in  the  property  after 
the  death  of  Edwin  V.  Welch,  a  motion  was  made  to  vacate  that 
order;  so  that  the  remainder-men  could  be  heard  upon  the  appoint- 
ment of  the  new  or  substituted  trustee.  Uoon  that  motion  coming 
on  to  be  heard,  Edwin  V.  Welch,  the  life  tenant,  and  Elliott,  alone  op- 
posinpT,  the  ex  parte  order  of  the  29th  of  March  was  vacated  and  set 
aside ;  and  from  the  order  vacating  such  order  of  the  29th  of  March, 
1897,  Edwin  "V.  Welch,  the  life  tenant,  and  said  Elliott,  appeal. 
By  section  91a  of  the  real  property  law  it  is  provided  that: 

"TTpon  the  death  of  a  surviving  trustee  of  an  express  trust,  the  trust  estate 
shall  not  descend  to  his  next  of  kin  or  personal  representatives,  but  the  trust. 
If  unexecuted,  shall  vest  In  the  supreme  court,  with  all  the  powers  and  duties 
of  the  original  trustee,  and  shall  be  executed  by  some  person  appointed  for 
that  purpose  under  the  direction  of  the  court.  But  no  person  shall  be  ap- 
pointed to  execute  said  trust  until  the  beneficiary  thereof  shall  have  been 
brought  into  court  by  such  notice  and  In  such  manner  as  the  court  may  direct." 

The  evident  intait  of  this  provision  is  that  those  interested  in  th< 
execution  of  a  trust  should  have  notice  of  an  application  to  appoint  a 
person  to  execute  the  trust,  so  that  they  could  be  heard  as  to  the 
individual  to  be  selected  by  the  court,  under  the  power  given  in  this 
section  of  the  statute.  Whether  the  term  "beneficiary  thereof  would 
include  all  of  those  contingently  interested  in  the  execution  of  the 
trust  it  is  not  necessary  now  to  determine;  but  it  seems  clear  that  a 
person  in  whom  is  vested  a  remainder  in  real  property,  and  whose 
rights  may  be  most  seriously  affected  by  the  execution  of  a  trust  which 
has  vested  in  the  court,  was  a  beneficiary  of  the  trust,  within  the 
provisions  of  this  statute.  A  trustee  in  whom  is  vested  real  estate 
held  in  trust  for  a  person  during  life  has  certain  duties  as  to  the 
corpus  of  the  estate  for  the  protection  oif  the  remainder-men.  It  is 
his  duty  to  see  that  the  taxes  and  other  charges  are  paid;  that  the 
estate  is  kept  in  repair,  "waste  prevented,  and  the  condition  of  the 
estate  as  it  came  into  his  hands  protected.  To  such  extent,  at  least, 
the  trustee  occupied  a  trust  relation  to  the  remainder-man;  and,  in- 
dependent of  the  statute,  we  think  that  it  would  be  proper  for  the 
court,  before  it  should  make  any  order  as  to  the  method  of  executing 
the  trust,  or  designating  any  person  to  execute  it,  to  give  the  remain- 
dermen an  opportunity  to  be  heard.  Even  if  we  assume  that  the 
court  had  the  power  to  make  this  order  without  such  notice,  it  clearly 
had  the  power  to  vacate  the  order  upon  the  application  of  any  one 
interested  in  the  estate  who  had  not  had  notice  of  the  original  appli- 
cation, so  as  to  give  such  person  an  opportunity  to  be  heard  as  to 
either  the  method  of  executing  the  trust  or  the  person  designated  to 
execute  it.  There  can  be  no  doubt  of  the  power  of  the  court  over  a 
person  thus  appointed,  who  is  an  oflScer  of  the  court  selected  to  execute 
the  trust  which  has  vested  in  the  court,  and  no  party  interested  in 
such  a  trust — ^no  one  interested — has  the  right  to  require  that  the 
court  should  select  any  particular  individual  to  execute  the  trust  on 
its  behalf.     Just  what  notice  of  the  application  should  be  givoi  to 
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a  beneficiary,  and  how  given,  must  be  in  the  discretion  of  the  court. 
If  notice  can  be  given,  even  if  out  of  the  jurisdiction,  want  of  notice 
should  not  be  encouraged.  There  are  many  cases  where  an  individ- ' 
ual  may  be  so  intimately  connected  with  the  person  entitled  to  the 
income  of  the  trust  during  his  life  that  it  would  be  improper,  against 
the  objection  of  those  interested,  to  appoint  lam  the  trustee  or  the  one 
to  execute  the  trust  vested  in  the  court.  Where  such  an  objection 
appears,  the  court  is  certainly  justified  in  selecting  some  other  per- 
son who  can  execute  the  trust  in  such  a  way  that  the  interest  of  the 
remainder-men  shall  be  considered. 

The  facts  in  this  case  show,  from  the  alBdavit  of  Mr.  Elliott,  that 
he  has  been  in  the  employ  of  the  person  entitled  to  the  income  of  the 
trust  for  life,  and  was  appointed  at  his  suggestion.  It  also  appears 
that,  in  addition  to  the  real  estate  which  was  conveyed  to  the  trus- 
tee, there  is  a  sum  of  money  now  in  the  hands  of  the  executor  of  the 
deceased  trustee,  which  constitutes  a  portion  of  the  trust  estate,  being 
the  proceeds  of  real  estate  sold  for  the  former  trustee;  and  it  appears 
that  there  is  to  be  a  contest  between  the  remainder-men  and  the  per- 
son entitled  to  the  incwne  of  the  trust  estate  for  life,  as  to  the  ad- 
ministration of  the  trust.  Under  these  circumstances,  it  would  be 
quite  improper  that  a  person  occupying  the  relation  that  Mr.  Elliott 
occupies  towards  the  person  entitled  to  the  life  interest  should  be  the 
person  designated  to  execute  the  trust. 

We  think,  therefore,  that,  upon  these  facts  appearing  to  the  court 
below,  it  was  the  duty  of  the  court  to  vacate  its  order  appointing  Mr. 
Elliott,  and  the  order  appealed  from  is  afiftrmed,  with  flO  costs  and 
disbursements.     All  concur. 


(20  App.  Div.  118.) 

KARWOWSKI  T.  PITASS. 

(Supreme  Court,  Appellate  Division,  Fourth  Department   July  29,  1897.) 

1.  Witnesses— Crobb-Examikation. 

Where  plaintiff  has  been  extensively  cross-examined,  the  judge  may  refuse 
a  further  cross-examination  of  him  several  days  thereafter. 
8.  LiBKi.— Punitive  Damaoes. 

A  libel  recklessly  pnblished  will  support  an  award  of  punitive  damages. 

Appeal  from  trial  term. 

Action  by  Appolinary  Karwowski  against  John  Fitass  for  libel. 
From  a  judgment  for  plaintiff  for  |3,500,  and  from  an  order  denying 
a  motion  for  new  trial,  defendant  appeals.     AflQrmed. 

Argued  before  HARDIN,  P.  J,  and  ADAMS,  GBEEN,  and  WAED, 
JJ. 

John  W.  FishCT,  for  appellant. 

£.  Gr.  Mansfield,  for  respondent 

HABDIN,  P.  J.  Def^dant  was  the  owner  of  a  newspaper  in  the 
city  of  Buffalo,  in  which  were  published  the  several  articles  mentioned 
in  the  plaintiff's  complaint.  At  the  close  of  the  plaintiff's  evidence 
the  defendant  moved  for  a  nonsuit,  and  at  the  close  of  the  whole 
evidence  the  defendant  again  moved  for  a  nonsuit,  and  on  each  oc- 
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casion  took  an  exception.  Tbe  learned  tcial  judge  carefully  defined 
libel,  and  he  stated  to  the  jury  that  the  puWication  of  the  articles  was 
not  denied,  and  that  it  was  conceded  that  the  Tarioos  articles  that 
were  read  to  the  jury  were  published  by  the  defendant;  and  he  added: 

"It  Is  not  claimed  by  the  defendant  tbat  they  were  true;  that  la  to  say,  he 
•does  not  plead  the  truthfulness  of  them  In  Justification  of  the  artides.  Bnt 
he  does  plead  that  these  various  things  that  we  have  listened  to  here  occurred 
prior  to  the  publication  of  the  articles,  and  that,  being  annoyed,  and  thinking 
that  it  was  for  the  interests  of  the  people  over  whom  he  had  Jurisdiction  to 
attack  the  plaintiff,  he  published  these  articles.  That  the  articles  are  libelous 
—that  la  to  say,  that  they  tend  to  di!>grace  and  degrade  and  lessen  the  esteem 
of  tbe  plaintiff  among  the  people  with  whom  he  Is  acquainted— yon  will  per- 
haps not  have  any  very  serious  difficulty  on  that  question.  There  is  some 
dispute  as  to  the  correct  trnnsiatlon  of  these  articles,  and  I  have  had  the  re- 
ports give  me  the  testimony  of  tbe  witnesses  In  translating  the  articles." 

The  judge  then  proceeded  to  read  the  translation  made  in  behalf  of 
the  plaintiff  and  the  translation  made  in  behalf  of  the  defendant,  and 
:he  then  instructed  the  jury,  viz.: 

"One  qnestlon  is  whether  this  article  la  of  such  a  character  that  It  tends  to 
disgrace,  to  degrade,  and  to  bring  the  plaintiff  Into  disrepute  among  those  who 
!<uew  him.    If  so,  it  is  libelous." 

He  then  adverted  to  the  fact  that  there  were  other  articles  that  had 
lieen  read,  and  added: 

"You  will  probably  not  have  any  very  serious  difficulty  in  coming  to  the 
conclusion  that  these  articles,  under  the  definition  of  libel  as  I  have  given  it 
to  you,  were  libelous." 

He  then  submitted  the  other  questions  of  fact  to  the  jury  in  a  cool, 
careful,  deliberate  charge.  Beviewitog  it  in  the  light  of  the  recent 
enunciation  of  the  court  of  appeals  in  Smith  v.  Matthews,  152  N.  Y. 
157,  46  N.  E.  164,  we  think  the  trial  judge  committed  no  error  in  the 
body  of  the  charge  or  in  the  refusals  to  the  requests  that  were  made,  or 
qualifications  given  in  answer  thereto.  He  seems  to  have  been  very 
patient  and  indulgent  during  the  progress  of  a  long  and  tedioas  trial. 
We  have  looked  at  the  several  exceptions  to  which  our  attention  was 
invited  by  the  learned  counsel  for  the  appellant,  and  are  of  the  opinion 
that  they  do  not  present  prejudicial  error.  After  the  plaintiff  had 
been  examined  as  a  witness,  he  was  cross-examined  quite  extensively 
by  the  defendant.  Apparently,  several  days  thereafter,  the  defend- 
ant proposed  to  recall  the  plaintiff  for  further  cross-examination,  and 
indicated  to  the  judge  the  several  subjects  upon  which  he  sought  to 
further  cross-examine  him.  We  think  the  trial  judge  did  not  abuse 
his  discretion  in  declining,  at  that  stage,  to  allow  a  more  extendi'd 
cross-examination  upon  the  subjects  indicated  by  the  coimsel  for  the 
defendant.  Without  discussing  all  the  legal  questions  which  are 
raised  by  the  appellant,  we  think  the  trial  was  carefully  conducted, 
and  that  no  such  error  occurred  as  requires  us  to  interfere  with  the 
verdict  of  the  jury. 

It  is  suggested  in  behalf  of  the  defendant  that  the  damages  are 
excessive.  "A  libel  recldessly  or  carelessly  published,  as  well  as  one 
induced  bv  personal  ill  will,  will  support  an  award  of  punitive  dam- 
ages."   Warner  v.  Publishing  Co.,  132  N.  Y.  185, 30  N.  E.  393 ;  Holmes 
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T.  Jones,  147  N.  Y.  59,  41  N.  E.  409.     In  the  late  case  of  Smith  t. 
Matthews,  152  N.  Y.  157,  46  N.  E.  164,  it  was  said,  viz.: . 

•The  amoimt  of  dama(?es  in  an  action  for  libel  Is  peculiarly  within  the 
province  of  the  Jury.  The  jury  may  give  nominal  damafres,  or  damages  to  a 
greater  or  less  amount,  as  they  shall  determine.  The  Jury  may  accord  dam- 
ages which  are  clearly  compensatory,  or  damages  beyond  mere  compensation, 
called  'punitive  damages,'  or  vindictive  damages  by  way  of  example  or  pun- 
ishment, when,  ht  their  Judgment,  the  defendant  was  incited  by  actual  malice, 
or  acted  wantonly  or  carelessly.  In  making  the  defamatory  charge." 

Upon  a  review  of  the  whole  case,  we  are  of  the  opinion  that  ^e 
ought  not  to  disturb  the  verdict.  Warner  v.  Publishing  Co.,  132  N. 
Y.  181,  30  N.  E.  393. 

Judgment  and  order  afBrmed,  with  costs.     All  concur. 


(20  App.  Dlv.  114.) 

PICKETT  T.  METROPOLITAN  LIFE  INS.  CO. 

(Snpreme  Court,  Appellate  Division,  Fomth  Department.    July  29,  1887.) 

1.  Trial— Direction  op  Verdict— Rkvibw  ok  Appbal. 

Where  both  parties  ask  the  direction  of  a  verdict,  the  court  Is  auttaorlaed 
to  pass  on  the  facts,  and  his  flndhigs,  as  evidenced  by  the  verdict,  are  con- 
dnslve,  if  there  Is  any  evidence  to  support  them. 

2.  Insurance — Proofs  of  Death— Evidbncb. 

Death  proofs,  executed  and  delivered  to  the  Insurer  as  required  by  the 
poUcy,  are  admissible  to  show  compliance  with  the  requirement. 
8.  Same — Defect  of  Parties — Waiver. 

Defect  of  parties  plaintift,  not  apparent  on  the  face  of  tbe  complaint,  to- 
waived  by  omission  to  set  up  such  defect  In  Hxe  answer. 
4  Same— Evidence. 

Tbe  objection  that  one  who  has  a  Joint  Interest  in  t3ie  policy  sued  on  Is 
not  a  party  plaintiff  is  met  by  the  testimony  of  the  alleged  Joint  owner  that 
she  has  and  claims  no  interest  in  the  policy. 
fik  Samb — APPI.ICATION — Sioraturbs  by  Beneficiabt. 

A  policy  of  life  Insurance  cannot  be  avoided  on  the  ground  that  the  sig- 
nature of  the  applicant,  with  the  knowledge  of  the  agent,  Who  was  present, 
was  written  by  the  beneficiary  In  the  presence  and  at  the  request  of  the- 
assured,  who  could  not  write. 

Appeal  from  special  term,  Cayu^  county. 

Action  by  Maty  Pickett  against  the  Metropolitan  Life  Insurance 
Company  to  recover  on  a  policy.  From  a  judgment  entered  on  a  ver- 
dict directed  in  favor  of  plaintiff,  and  from  an  wder  denying  a  moticm 
for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  brfore  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and  WARD> 
JJ. 

Frank  S,  Cobum,  for  appellant. 
P.  McLaughlin,  for  respondent 

HARDIN,  P.  J.  On  the  27th  day  of  July,  1891,  the  defendant 
executed  and  delivered  to  the  plaintiff  its  policy  of  insurance  upon  the 
life  of  one  Edw^ard  Fanning,  who  was  a  brother  of  the  plaintiff.  Dur- 
ing the  lifetime  of  Edward  Fanning  the  plaintiff  paid  to,  and  tendered 
to,  the  defendant  the  amounts  by  the  provisions  of  the  policy  required 
to  be  paid;  and  the  defendant,  by  its  policy,  promised  to  pay  to  tlu> 
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plaintiff,  on  the  death  (rf  fsaid  Edward,  if  such  death  occurred  after 
the  expiration  of  one  year  from  the  issuing  of  the  policy,  the  snm  of 
$576.  He  died  on  the  26th  of  March,  1893,  having  lived  more  than 
one  year  after  the  issuing  of  the  policy.  The  complaint  alleges  that 
the  policy  was  issued  to  the  plaintiff,  a  sister  of  the  said  Edward, 
"and  she  has  ever  since  remained  and  now  is  the  owner  and  holder 
thereof,  and  is  entitled  to  payment  thereon."  T^e  complaint  further 
alleges  that  proofs  of  the  death  of  Edward  Panning  were  delivered  to 
the  defendant,  and  that  it  denied  its  liability  under  said  policy,  and 
neglected  and  refused  to  pay  to  the  plaintiff  the  amount  due  by  the 
terms  thereof.  The  answer  of  the  defendant  consisted  of  several  de- 
nials, but  admitted  that  it  issued  the  policy  on  the  27th  of  July,  1891. 
It  also  alleged  that  the  application  "wa«  not  in  fact"  signed  by  Ed- 
ward Fanning.  It  also  alleged  that  he  was  not  present,  and  "had 
no  knowledge  whatever  that  such  application  was  being  made,  and 
knew  nothing  of  the  existence  of  said  insurance,  until  long  after  the 
policy  in  question  had  been  issued."  It  was  also  allied  in  the  an- 
swer that  the  policy  of  insurance  "was  procured  from  defendant  by 
the  plaintiff  by  false  and  fraudulent  means,  and  by  acting  in  collu- 
sion with  one  or  more  of  defendant's  agents  in  the  perpetration  of 
such  fraud."  Upon  the  trial  evidence  was  given  tending  to  support 
all  the  essential  allegations  of  the  plaintiff's  complaint,  and  also  tend- 
ing to  negative  the  allegations  of  the  defendant's  answer,  so  far  as 
the  same  relates  to  any  affirmative  matters.  At  the  close  of  the 
evidence  each  party  asked  for  the  direction  of  a  verdict.  Therefore 
the  questions  of  fact  were  for  the  court  to  pass  upon,  and  he  did  so 
in  ordering  a  verdict  for  the  plaintiff;  and,  as  neither  party  asked  to 
have  any  question  of  fact  submitted  to  the  jury,  the  findings  of  fact 
made  by  the  court,  as  evidenced  by  the  verdict,  should  be  sustained. 
Fogarty  v.  Hook,  84  Hun,  165,  32  N.  Y.  Supp.  555;  Grogan  v.  Insur- 
ance Co.,  90  Hun,  521,  36  N.  Y.  Supp.  687;  Adams  v.  Lumber  Co.,  2 
App.  Div.  47,  49,  37  N.  Y.  Supp.  265. 

2.  The  policy  required  the  submission  to  the  defendant  cX  death 
proofs,  and  the  same  were  jwepared  and  executed  by  the  plaintiff, 
and  ddivered  to  the  defendant,  and  that  fact  was  properly  shown  upon 
the  trial;  and  it  was  proper  to  produce  and  offer  in  evidence  such 
proofs  to  establish  that  the  plaintiff  had  comnlied  in  that  regard  with 
the  requirements  of  the  policy.  Helwig  v.  Insurance  Co.  (Sup.)  12  N. 
Y.  Supp.  172,  does  not  aid  the  contention  of  the  defendant.  In  that 
case  a  statement  accompanied  the  proofs  of  loss,  and  it  was  held  that 
the  statement  could  not  be  used  as  evidence  against  the  plaintiff  in 
an  action  on  the  policy. 

3.  It  is  contended  in  behalf  of  the  defendant  that  the  plaintiffs 
interest  in  the  policy  was  a  joint  interest  with  one  Rose  McCabe. 
The  complaint  alleged  that  the  ^^laintiff  was  the  owner  of  the  policy, 
and  the  proofs  showed  that  the  policy  and  receipt  book  were  delivered 
to  her,  and  that  she  paid  all  the  premiums.  In  the  policy  there  was 
provision  made  that  the  production  of  the  policy  and  the  receipt  book, 
"signed  by  any  person  furnishing  proof  satisfactory  to  the  company 
that  he  or  she  is  *  *  *  husband  or  wife,  or  relative  by  blood, 
lawful  beneficiary  of  the  insured,  shall  be  conclusive  evidence  that 
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such  Bom  has  Xteea  paid  to  ajid  received  by  the  person  or  persons  law- 
folly  entitled  to  the  same,  and  that  aU  claims  and  demands  upon  said 
company  under  the  policy  have  been  fully  satisfied^"  The  name  of 
Bose  McCabe  is  not  mentioned  in  the  policy.  The  answer  did  not 
set  up  the  defense  of  nonjoinder  or  misjoinder  of  parties  plaintiff. 
Code  Civ.  Proc.  §§  488,  498,  499.  It  has  been  repeatedly  held  that  a 
defendant  will  waive  his  right  to  object  to  defect  of  paiiles  plaintiff, 
not  apparent  upon  the  face  of  the  complaint,  by  an  omission  to  state 
the  objection  in  the  answer.  People  v.  Telegraph  Co.,  31  Hnn,  596. 
Besides,  Bose  McCabe  was  called  as  a  witness  at  the  trial,  and  testi- 
fied expressly  that  she  had  no  interest  in  the  policy  and  made  no  claim 
thereto,  and  the  effect  of  her  evidence  is  to  acquiesce  in  the  sole  own- 
ership by  the  plaintiff  of  the  policy  and  the  moneys  due  thereon. 
Grogan  v.  Insurance  Co.,  90  Hun,  521,  36  N.  Y.  Supp.  687. 

4.  It  appears  by  the  evidence  that,  at  the  time  the  application  was 
made  for  tilie  insurance,  the  plaintiff  and  her  sister  were  present,  and 
that  the  agent  who  solicited  the  insurance,  and  who  supervised  the 
execution  of  the  application,  was  made  aware  that  the  insured,  Ed- 
ward Fanning,  could  not  write,  and  when  the  application  had  been 
filled  out  and  completed,  the  sister,  at  his  instance  and  in  his  pres- 
ence, was  asked  to  place  his  name  to  the  applicaticm;  and,  although 
it  was  not  written  by  his  own  hand,  yet  it  seems  to  have  had  his  as- 
sent; and  there  is  no  force  in  the  contention  of  the  defendant  that 
the  application  or  the  policy  should  be  avoided  by  reason  ot  the  cir- 
cumstance that  the  signature  to  the  application  was  writt«i  by  the 
sister  of  the  insured  at  his  instance  and  with  his  consent  Some  ex- 
ceptions were  taken  during  the  trial  which  have  received  attention, 
but  require  no  special  comment.  We  are  of  the  opinion  that  the 
trial  judge  was  warranted  in  the  conclusion  which  he  reached,  and 
which  is  evidenced  by  the  verdict  which  he  ordered.  No  counter- 
claim is  set  up  in  the  answer,  and  no  specific  question  was  raised  at 
the  trial  as  to  the  amount  the  plaintiff  was  entitled  to  recover.  Prac- 
tically the  amount  recovered,  as  ordered,  was  acquiesced  in  and  as- 
sented to  by  the  defendant. 

We  axe  of  the  opinion  that  the  verdict,  and  judgment  entered  there- 
on, should  be  sustained,  and  that  the  order  denying  a  motion  for  a 
new  trial  should  also  be  sustained.  Judgment  and  order  affirmed, 
with  costs.     All  concur. 


(20  App.  Dlv.  109.) 

EDDY  V,  FARMERS'  MTJT.  INS.  CO.  OF  ORLEANS  AND  NTAOARA 

COUNTIES. 

(Sopreme  Oonrt,  Appellate  Division,  Fourth  Department.    July  29,  189T.) 

1.  Fire  Insurancb— Pi.ack  op  Loss. 

Id  a  policy  of  Insurance  containing  a  separate  clause  reading,  "$500  on 
stallion  4  years  old."  pur.suant  to  a  requirement  that  "fancy  stock  shall  be 
especially  designated  and  a  valuation  placed  upon  each  when  Imiured," 
there  is  no  restriction  as  to  place  of  loss  In  respect  to  the  stallion,  though 
the  preceding  clause,  covering  other  stock,  has  the  limitation,  "on  live  stocli 
in  or  near  said  bams." 
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8.  Same— LivB  Stock— Remotai.. 

Laws  1802,  c.  690,  S  278,  forbidding  InBurance  corporatlonB  formed  tiiere- 
nnder  to  "transact  business  in  more  than  three  counties,  which  shall  be 
designated  In  the  certificate  of  hicorporatlon,"  does  not  prohibit  the  In- 
surance of  a  trotting  stallion,  owned  and  kept  in  one  of  sndi  coontles  at 
the  time  the  p<^cy  is  Issued,  from  loss  occurring  while  it  Is  temporarily 
outside  the  terrltoi7  designated  in  the  certificate,  training  for  a  race. 

8.  Same. 

Laws  1886,  c.  573,  S  12,  forbidding  co-operatire  Insurance  companies  to 
Issue  poildes  on  "property  out  of  the  limits  of  the  territory,"  where  they 
are  authorized  to  do  business,  is  not  violated  by  issuing  a  policy  on  lire 
stocli  then  within  said  territory,  but  witikout  restriction  as  to  place  of  loss. 

Appeal  from  trial  term,  Niagara  county. 

Action  by  Charles  L  Eddy  against  the  Fanners'  Mutual  Insurance 
Company  of  Orleans  and  Niagara  Counties  on  a  fire  insurance  policy 
From  a  judgment  of  the  trial  term  in  favor  of  plaintiff  (41  N.  Y.  Supp. 
854),  defendant  appeals.     Affirmed. 

On  the  17th  of  December,  1802,  the  defendant  issued  a  policy  of  .Insurance 
to  Charles  F.  WlUlams,  of  the  town  of  Royalton,  Niagara  county,  by  the  terms 
of  which  It  Insured  his  buildings  and  other  property  upon  said  farm,  "Including 
a  trotting  stallion  four  years  old  named  Red  Qothard,  then  owned  by  him  on 
said  farm,  against  loss  or  damage  by  fire  oir  lightning,  the  insurance  npon  said 
stallion  being  a  separate  Item  of  Insurance  of  $500,  and  It  was  provided  that 
such  Insm-ance  should  continue  for  the  period  of  five  years;  and  in  and  by  said 
policy  tbe  defendant  agreed  to  pay  such  insurance  to  said  Williams  or  his 
assignee  In  case  of  loss."  Wben  the  insurance  was  dteetei  tbe  agent  of  the 
defendant  was  informed  that  the  atallion  was  a  race  horse,  and  *4tet  he  had 
been  away  from  the  farm  In  training,  and  that  the  owner  expected  to  talte 
him  to  the  dty  of  Buffalo  for  training  the  following  year."  K  Is  found  as  a 
fact  that  in  tlie  latter  part  of  March,  1896,  the  owner  sent  the  said  stallion  to 
the  driving  park  at  Buffalo,  to  be  trained  "for  a  period  of  four  weeks,  afto' 
which  time  the  horse  was  to  be  retnrned  to  said  farm."  On  the  4th  of  April. 
1806,  while  the  horse  was  In  care  of  one  McDonald,  in  one  of  the  bams  on  ttae 
said  Buffalo  Driving  Park,  the  buildings  upon  the  park  and  their  contents  were 
destroyed.  It  was  found  that  the  fire  was  not  caused  by  the  negligence  of 
Williams,  nor  caused  by  anything  in  the  policy  of  Insurance  prohibited,  and 
that  Williams  had  conformed  to  the  policy,  "and  immediately  after  said  fire 
caused  notice  to  lie  given  to  the  secretary  of  the  defendant  of  said  loss";  that 
the  defendant  refused  to  pay,  "upon  the  ground  that  it  occurred  without  the 
cotmties  of  Orleans  and  Niagara."  Williams  assigned  his  cause  of  action  to 
the  plaintiff,  and  this  action  was  commenced.  Judgment  was  entered  npon  the 
decision  made  by  the  court,  and  an  appeal  is  taken  therefrom,  excepdons  baring 
been  filed  to  tbe  decision. 

Argued  before  HARDIN,  P.  J.,  and  ADAMSj  GREEN,  and  WARD, 
JJ. 

Millar  &  Moyer,  for  appellant. 
Filkins  &  Coe,  for  respondent. 

HARDIN,  P.  J.  Defendant's  answer  alleges  that  it  is  a  co-opera- 
tive town  insurance  company,  "and  that  in  and  by  the  certificate  of 
incorporation  it  is  limited  to  the  territwy  embraced  in  the  counties 
of  Orleans  and  Niagara."  It  also  alleges  that  Williams  was  a  resi- 
dent of  the  town  of  Royalton,  "and  was  the  owner  of  a  farm  situated 
in  said  town,  and  was  the  owner  of  the  stallion"  in  and  upon  said 
farm  when  the  policy  was  iasued.  It  is  further  alleged  in  the  answer 
that  "it  is  prohibited  from  insuring  or  issuing  any  policy  of  insurance 
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opon  or  in  respect  of  any  property  out  of  the  limits  of  the  territory  em- 
braced within  the  limits  of  its  certificate  of  incorporation."  It  then 
alleges  that  in  the  month  of  March.  1896,  ^^Williams,  in  violation  of 
the  terms  and  TM*oTisionB  of  said  policy,  and  of  the  laws  of  this  state, 
removed  the  said  stallion  from  the  limits  of  the  territory  embraced 
in  the  certificate  of  incorporation  of  this  defendant,  to  wit,  from  the 
connty  of  Niagara,  and  took  the  same  to  the  county  of  Erie,  and  to  the 
city  of  Buffalo,  at  which  place  the  loss  and  injury  to  said  stallion  re- 
ferred to  in  said  complaint  occurred."  It  is  further  alle^^ed  in  the 
answer  "that  such  removal  was  made  without  the  consent  or  pecmis- 
sion  of  this  defendant."  Before  the  policy  was  issued  an  application 
in  writing  was  made  by  Williams  for  insurance  upon  his  dwelling 
house,  household  furniture,  and  on  "wagons,  carriages,  sleighs,  har- 
nesses, robes,  blankets,  and  fanning  utensils  on  said  premises,  fSOO; 
on  live  stock  in  and  near  said  bams  aeainst  fire,  and  anywhere  in 
Orleans  and  Niagara  counties  against  lightning,  |400."  Then  the 
api^ication,  after  the  use  of  the  words  which  we  have  already  given, 
contained  the  following:    "Begistered  Stock.     On  horse  colt,  1  year. 

Kite  (}othard,  | ;  on  mare  colt,  1  year.  Golden  Chimes,  |300;  on 

stallion,  4  years,  Bed  Oothard,  f  500."  The  total  insurance  applied  for 
was  94,800.  The  last  three  items  mentioned  evidently  fell  within  the 
classification  found  in  section  9,  art  5,  of  the  constitution.  That 
section  contains  the  following  words:  'Taney  stock  shall  be  espe- 
cially designated,  and  a  valuation  placed  upon  each  when  insured.'* 
It  is  to  be  observed  that  the  last  three  items  mentioned  in  the  apidica- 
tion  are  not  specified  therein  to  be  in  any  building,  nor  stated  to  be  in 
any  particular  place.  The  evidence,  however,  indicates  that  the  last 
two  items  were  upon  the  farm  of  Williams,  in  Boyalton,  in  the  county 
of  Niagara.  When  the  policy  was  issued,  of  f4,800,  it  contained  the 
following  language:  "On  the  following  property,  as  described  in  ap- 
plication and  survey  No.  6,091,  to  wit,  f  1,200  on  dwelling  house ;  f  600 
on  household  furniture,  beds,  and  bedding,  carpets,  sewing  machines, 
wearing  apparel,  and  provisions  therein;  •  •  •  ^OO  on  wagons,, 
carriages,  sleighs,  harness,  robes,  blankets,  farming  utensils,  includ- 
ing reaper  and  mowers,  in  and  near  said  bams  and  outbuildings;  f  40O 
oa.  live  stock  in  and  near  said  bams  aeainst  fire,  and  elsewhere  in 
Orleans  and  Niagara  counties  against  lightning."  Then  came  the  fol- 
lowing words  in  the  policy:  "f300  on  mare  colt,  1  year  (Ad,  Golden 
Chimes;  |500  on  stallion,  4  years  old.  Bed  Gothard."  It  is  thus  seen 
that  there  are  no  restrictive  words  'in  relation  to  the  stallion's  location 
or  bnilding  in  which  he  was  at  the  time  the  policy  was  issued.  Nor 
does  the  policy  contain  any  words  of  restriction  against  temporary 
or  permanent  removal  of  the  stallion  from  the  farm  or  from  the  county 
of  Niagara.  Therefore  the  policy  was  an  absolute  policy  of  insurance, 
in  terms,  as  to  the  stallion.  Inasmuch  as  there  is  no  specification  in 
the  application  or  in  the  policy  of  any  building  in  which  the  stallion 
waa  at  the  time  of  issuing  the  policy,  we  see  no  occasion  to  apply  to 
it  the  provisions  of  section  12  of  the  constitution.  Indeed,  tiiere  i» 
no  defense  alleged  in  the  answer,  in  terms,  under  any  of  the  conditions: 
mentioned  in  section  12  of  the  constitution.  Nor  does  the  policy  con- 
tain any  words  restrictive  of  the  place  where  a  loss  shall  transpire 
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It  may  be  that  there  was  an  OTCTSight  in  the  application,  and  a  failure 
to  express  definitely  where  the  property  was  in  tiie  policy,  so  far  as  it 
relates  to  the  stallion,  or  to  prescribe  a  limit  as  to  where  the  loss 
should  transpire  which  the  c(Hnpany  should  be  liable  for.  Budi  omis- 
sion, however,  cannot  be  made  the  foundation  for  defeating  the  irasi- 
tive  and  unrestricted  language  of  the  policy.  The  stallion  came  un- 
der the  designation  of  "registered  stocK,"  and  under  the  classification 
of  "fancy  stock."  We  are  of  the  opinion  that  the  defense  sought  to  be 
made  is  unavailing. 

Somewhat  similar  questions  have  been  discussed  in  two  report- 
ed cases  which  are  adverse  to  the  contention  of  the  defendant.  As- 
sociation V.  Evans,  102  Pa.  St.  281;  Reck  v.  Insurance  Co.,  163 
Pa.  St.  443,  30  Atl.  205.  By  the  issuance  of  the  policy  in  ques- 
tion the  defendant  was  not  engaged  in  transacting  business  outside 
of  the  territory  prescribed  in  its  articles  of  incorporation.  By  issuing 
the  policy  the  company  did  not  "transact  business"  beyond  the  terri- 
torial limits  mentioned  in  its  certificate  of  incorporation,  and  there- 
fore did  not  commit  an  infraction  of  section  278,  c.  690,  Laws  1892,  aa 
amended  by  chapter  907,  Laws  189G;  nw  did  it  issue  a  policy  on  "prop- 
erty out  of  the  limits  of  the  territory"  where  it  was  authorized  to  do 
businesB  by"  its  articles  of  incorporation,  and  therefore  did  not,  in 
terms,  violate  section  12,  c.  573,  Laws  1886,  which  latter  statute  re- 
lated to  the  formation  of  town  and  county  co-operative  insurance  com- 
panies. In  the  opinion  delivered  by  the  learned  trial  judge,  many 
pertinent  suggestions  are  made  in  respect  to  the  construction  of  the 
policy  in  question.  We  quote  with  approbation  from  that  opinion  the 
fdlowing: 

"In  tbe  absence  of  speclcd  restriction,  clolbed  in  clear  and  unequlrocal  lan- 
guage, as  to  tlie  territory  within  wblch  tlie  property  was  to  be  insured.  It  wiU 
be  deemed  to  have  been  within  the  contemplation  of  the  parties  that  die  prop- 
erty might  be  used  in  the  ordinary  way,  and,  considering  the  nature  of  the 
property,  that  the  Insurance  would  continue  to  attach  wherever  the  same  may 
be  while  the  owner  is  using  his  property  in  tlie  ordinary  manner,  and  for  the 
purposes  for  which  such  property  is  ordinarily  held  and  used.  Wood,  Ins. 
l2d  Ed.)  ;  47;  Noyes  v.  Insurance  Co.,  64  Wis.  415,  25  N.  W.  419;  Longuevllle 
V.  Assurance  Co.,  51  Iowa,  553,  2  N.  W.  394;  Mills  v.  Insurance  Co.,  37  Iowa, 
400;  Petereon  v.  Insurance  Co.,  24  Iowa,  494." 

If  the  defendant  desires  to  avoid  its  obligation  of  insurance  of 
pi-operty  as  soon  as  the  property  is  removed  beyond  the  territorial 
limits  in  which  it  is  authorized  to  transact  business,  it  should  insert  a 
clause  to  that  effect  in  its  policy,  to  the  end  that  the  party  receiving 
the  policy  may  have  a  clear  understanding  of  the  restrictions  and 
limitations  sought  to  be  imposed  upon  the  owners  of  property.  The 
foregoing  views  lead  to  the  conclusion  that  the  defense  attempted  was  ' 
properly  overruled  at  the  trial  term.  Judgment  affirmed,  with  coets. 
All  concur. 
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'    '  SCOTT  T.  TWOMBLEY  et  al. 

(Supreme  Court,  Appellate  INtIsIoii,  Second  Department    August  2,  1897.) 

1.  ViLi.AOEs— Electors — Consthitotion  of  Statutbb. 

Under  Uiws  1888,  c.  626,  providing  for  tbe  acquisitloa  of  parks  by  Til- 
lages on  a  majority  vote  of  the  "electors  of  the  village,"  a  nontaxpayer  may 
vote,  notwithstanding  Laws  ISTO,  c.  291  (General  Village  Act)  tit  2,  }  13, 
provides  that  only  taxpayers  should  vote  to  purchase  property. 
S.  Municipal  Bonds— Paymknt— Injunction. 

Taxpayers  cannot  enjoin  the  payment  of  negotiable  bonds  unlawfully 
Issued  as  representing  a  debt  that  should  have  been  acknowledged  in  some 
other  form. 

Appeal  from  special  term. 

Salt  by  William  M.  Scott  against  Charles  E.  Twombley  and  others, 
tmstees  of  the  village  of  Jamaica,  and  another.  From  an  order 
granting  an  injunction  pendente  lite,  defendants  appeal.    Reversed. 

Argued  before  GOODKICH,  P.  J.,  and  CULLEN,  BAKTLETT, 
HATCH,  and  BRADLEY,  JJ. 

William  S.  Cogswell,  for  appellants. 
F.  H.  Van  Vechten,  for  respondent 

PER  CURIAM.  This  action  is  brought  by  the  plaintiff,  as  a  tax- 
payer of  the  village  of  Jamaica,  to  restrain  the  defendants,  who  are 
the  trustees  and  treasurer  of  that  village,  from  paying  any  money  on 
account  of  the  principal  or  interest  of  certain  bonds  issued  for  the  ac- 
quisition of  a  public  park,  and  from  incurring  or  paying  any  money 
for  the  care  and  improvement  of  such  park.  At  a  special  election 
held  on  the  29th  day  of  June,  1897,  a  majority  of  the  electors  of  said 
village  voted  in  favor  of  the  adoption  of  a  resolution  authorizing  the 
trustees  to  acquire  for  a  park  a  certain  plot  of  real  estate  in  the  vil- 
lage, and  for  the  purpose  of  such  acquisition  to  raise  the  sum  of  f  50,- 
000  in  10  annual  Installments  of  $5,000  each,  and,  in  addition  thei-eto, 
interest  at  the  rate  of  4  per  cent  per  annum  upon  certificates  of  in- 
debtedness or  bonds.  The  trustees,  in  pursuance  of  this  authority, 
acquired  the  specified  real  estate  for  the  purpose  of  a  park,  and  ex- 
ecuted and  deliv»ed  to  the  vendors  the  |50,000  in  bonds  or  certifi- 
cates of  indebtedness  which  are  the  subject  of  this  controversy.  The 
validity  of  the  bonds  is  assailed  because  electors  of  the  town,  not 
owners  either  in  their  own  right  or  that  of  their  wives  of  property 
assessed  upon  the  assessment  roll  of  the  village,  were  allowed  to  par- 
ticipate in  the  election.  For  this  reason  the  special  term  held  the 
election  void.  We  think  the  election  was  properly  held.  The  statute 
of  1888  (Laws  1888,  c.  525)  provided  acomplete  scheme  for  the  acquisi- 
tion of  a  park  by  any  incorporated  village  within  the  state.  The  first 
requisite  for  obtaining  a  i)ark  was  that  the  board  of  trustees  of  the 
village  shall  be  "authorized  so  to  do  by  a  vote  of  a  majority  of  the 
electors  of  the  village  voting  thereon  at  any  annual  or  special  meeting 
duly  called  of  such  electors."  There  can  be  no  reasonable  ques- 
tion as  to  who  are  the  electors  of  a  village,  or  of  any  political  divi- 
sion of  the  state.  The  term  is  of  frequent  use  in  the  constitution 
and  statutes.  They  are  the  citizens  of  the  state  who,  under  the  con- 
stitution and  statutes,  are  entitled  to  vote  at  elections  for  public  o£S- 
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ces.  By  section  13  of  title  2  of  the  general  act  for  the  incorporation 
of  villages  (chapter  291,  Laws  1870)  it  was  provided  that  no  person 
should  rote  at  a  village  election  upon  a  proposition  to  raise  or  appro- 
priate a  tax  or  purchase  property  unless  at  the  time  he  or  his  wife 
was  the  owner  of  property  assessed  on  the  last  preceding  amessment 
roll.  This  provision  substantially  enacted  that  no  one  but  a  tax- 
paj'er  should  vote  on  a  proposition  to  levy  a  tax  or  purchase  property; 
but  it  did  not  assume  to,  nor  did  it  in  fact,  vary  or  affect  the  def- 
inition of  the  term  "electors."  It  merely  prescribed  that  certain  elect- 
ors only  should  vote  on  certain  questions.  Under  the  general  village 
act,  a  village  had  no  power  to  acquire  a  park,  so  no  such  question 
could  be  submitted  to  the  taxpayers.  The  statute  of  1888  is  an  orig- 
inal enactment,  and  there  is  not  incorporated  in  it  the  provisions  of 
the  general  village  act.  We  are  therefore  not  justified  in  giving  any 
other  meaning  to  the  term  "dectors  of  the  village"  than  the  natural 
and  accurate  one. 

It  is  urged  that  the  act  of  1888  does  not  authorize  the  village  to 
issue  its  bonds  f<w  the  payment  of  a  park.  This  may  be  conceded, 
but  the  trustees  are  authorized,  on  a  vote  of  a  majority  of  the  electors, 
to  acquire  the  land,  and  contract  therefor,  and  to  cause  the  sum  neces- 
sary to  procure  the  title  thereto  to  be  raised  by  taxation,  either  in 
a  single  sum  or  by  installments.  This  plainly  authorized  the  pur- 
chase, either  in  whole  or  in  part,  on  credit  Ketcbam  v.  City  of  Buf- 
falo, 14  N.  Y.  356.  It  may  well  be  that,  though  the  village  was  au- 
thorized to  purchase  on  credit,  it  was  not  authorized  to  issue  n^oti- 
able  bonds,  either  directl.y  in  payment  of  land  or  for  the  purpose  ol 
borrowing  money  thereon  frran  other  persons,  to  be  applied  to  the 
same  pui'pose.  The  issue  of  such  bonds  might,  on  account  of  their 
n^otiability,  impose  greater  liabilities  on  the  village  than  a  simple 
nonnegotiable  debt  to  the  vendors  of  the  park  lands.  Had  the  plaiit- 
tiff  intervened  promptly  to  prevent  the  defendants  from  giving  an 
acknowledgment  of  the  debt  in  the  form  of  negotiable  bonds,  it  may 
well  be  that  their  issue  should  have  been  restrained.  But  the  bomta 
have  been  issued.  Ck>nceding,  for  the  argument,  that  the  bonds  as 
such  are  without  authority  of  law,  and  void,  that  does  not  relieve 
the  village  from  the  obligation  to  pay  the  principal  and  interest  of 
the  debt  it  owes  for  the  land.  The  bonds,  though  considered  \-oid 
as  negotiable  instruments,  may  very  well  be  treated  as  reDresenting 
specific  parts  of  the  village  obligation,  and  the  purchaser  of  the  bondis 
as  the  equitable  assignee  of  so  much  of  the  village  debt.  If  the 
trustees  or  electors  assumed  to  go  beyond  the  terms  of  the  statute, 
and  to  issue  without  anthority.  negotiable  instruments  for  the  par- 
chase  of  the  lands,  it  is  simply  the  excess  of  power  that  is  void;  bat 
the  obligation  of  the  village  to  pay  for  the  land  acquired  still  re- 
mains, and  the  title  to  the  land  is  vested  in  the  village,  and  the  trus- 
tees are  authorized  to  maintain  the  park.  Both  the  statute  of  188S 
and  that  of  1870  are  now  repealed,  but  the  repeal  took  effect  subse- 
quent to  the  transactions  recited,  and  hence  does  not  affect  the 
questions  before  us. 

The  order  should  be  reversed,  with  flO  costs  and  disbursements,  and 
the  injunction  dissolved,  with  $10  costs  to  abide  the  event 
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(19  App.  Dlv.  457.) 
PBOPLB  ex  reL  WELLS  v.  COMMON  COUNCIL  OF  CITY  OF  BLMIUA. 
(Sapreme  Court,  Appellate  DiTlsion,  l^lrd  Department    July  0,  189T.) 

Elections— Validity  of  Ballot. 

Under  tlhe  provisions  of  the  election  law  (Laws  1896,  c.  809),  a  ballot  on 
irhich  the  X  mark,  intended  to  designate  the  candidate  for  whom  the 
elector  desires  to  vote.  Is  placed  before  such  candidate's  name,  but  not  In 
the  "voting  space,"  Is  not  a  valid  ballot,  and  Is  not  entitled  to  be  counted. 

Landon,  J.,  dissenting. 

Ai^lication  by  the  people,  on  the  relation  of  H.  Marvin  Wells,  for  a 
wilt  of  mandamus  to  the  c<Miunon  council  of  the  city  of  Elmira. 

The  relator  was  a  candidate  for  alderman  In  the  Third  ward  In  the  city  of 
Elmira  at  the  charter  election  held  In  such  city  on  March  2,  1807.  At  such 
ttiectlon  certain  ballots  were  cast  In  the  several  election  districts  In  that  ward 
which  the  inspectors  of  election  rejected  as  void,  and  so  returned  to  the  can- 
vassing board,  but  which  the  relator  claimed  were  valid  votes,  and  should  have 
been  counted.  He  thereupon  presented  to  such  board  his  petition  requesting 
them  to  count  the  votes  so  returned  to  them  as  void  by  the  inspectors.  The 
board  refused  such  request  The  relator  thereupon  procured  from  a  Justice 
of  this  court,  under  the  provisions  of  section  114  of  the  election  law  (Laws 
1896,  c.  909),  an  order  requh-ing  such  board  to  show  cause  at  a  special  term 
of  this  court  to  be  held  In  Ehnlra  on  March  20,  1887,  why  they  should  not  com- 
ply with  the  request  so  made.  On  the  return  of  such  order  the  court  made  a 
further  order  that  a  peremptory  mandamus  Issue  to  such  board,  directing  them 
to  reconvene,  and  to  count  certain  ballots,  designated  In  such  order  and  writ, 
as  valid.  In  pursuance  of  such  order,  the  peremptory  writ  of  mandamus  was 
Issued,  and  from  such  order  and  writ  the  board  of  canvassers  take  this  appeal. 
By  the  original  canvass,  as  It  appears  from  the  return  of  the  inspectors  of 
election,  there  was  a  tie  vote  for  alderman  In  the  Third  ward.  By  counting 
the  votes  directed  by  such  order  to  be  cotmted,  the  relator  would  have  a  ma- 
jority of  votes  for  such  office,  and  would  be  entitled  to  a  certificate  from  the 
board  to  that  efl^ect.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

S.  S.  Taylor,  for  appellant 

Jamea  Bacon  and  Judson  A.  Gibson,  for  respondent. 

PARKER,  P.  J.  The  sole  question  upon  which  the  validity  of  the 
ballots  in  question  turns  is  jvhether  a  voter  who  desires  to  vote  for 
candidates  of  diff^ent  parties  must  place  the  cross  (X)  mark  in  the 
"voting  space,"  so  called,  opposite  the  name  of  the  candidate  for 
whom  he  would  rote;  or  whether  it  will  be  sufficient  if  he  place  it 
before  the  name  of  such  candidate,  but  not  within  the  voting  space; 
or,  rather,  the  question  is  whether,  if  he  places  it  before  the  name,  but 
without  the  space,  the  ballot  must  be  rejected.  The  solution  of  this 
question  depends  upon  the  construction  given  to  the  provisions  of 
chapter  909  of  the  Laws  of  189G,  commonly  known  as  the  "Election 
Law";  and  I  think  it  will  be  conceded  by  all  parties  that  in  deter- 
mining the  validity  of  a  vote  cast  under  the  provisions  of  that  act  the 
-court  must  determine  not  merely  what  was  the  intention  of  the  voter, 
bat  whether  he  has  expressed  that  intention  in  the  manner  provided 
by  law.  The  evils  attending  bribery  and  intimidation  of  the  voter 
had  become  so  flagrant  that  within  a  comparatively  few  years  the 
legislature  set  itself  about  providing  some  stystem  of  voting  that  would 
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at  least  lessen,  if  not- entirely  prevent,  that  evil;  and  one  of  the  prin- 
cipal features  of  that  systtrn  was  the  absolute  secrecy  of  the  ballot 
The  "Ballot  Reform  Act,"  one  of  the  earlier  laws  passed  for  the  pur- 
pose of  accomplishing  this  result,  was  entitled  "An  act  to  promote  the 
independence  of  voters  at  public  elections,  enforce  the  secrecy  of  the 
ballot,  and  provide  for  the  printing  and  distribution  of  ballots  at 
public  expense."  No  citation  of  authority  nor  extended  argument 
is  needed  to  show  that  in  all  subsequent  amendments  and  acts  this 
purpose  has  been  steadily  maintained.  Every  one  at  all  familiar 
with  the  history  of  legislation  upon  this  subject  will  agree  that  the 
primary  object  of  all  the  statutes,  the  present  one  included,  is  to  re- 
quire the  voter  to  so  cast  his  ballot  that  there  will  be  no  possibility 
of  revealing,  by  the  act  of  voting,  the  political  character  of  his  vote 
It  was  thought  that  by  this  absolute  and  compulsory  secrecy  in  the 
method  of  voting,  bribery  and  intimidation  could  best  be  prevented; 
and  the  act  before  us  is  overloaded  with  provisi<ms  tending  to  that 
single  purpose.  II  is  apparent,  then,  that  imder  our  present  system 
the  voter  has  something  more  to  do  than  to  plainly  designate  the 
person  for  whom  he  would  vote.  He  must  designate  it  in  the  man- 
ner prescribed  by  the  statute.  And  it  is  further  apparent  that,  in 
order  to  carry  out  the  leading  purpose  of  the  statute,  the  method  of 
voting  becomes  of  the  utmost  importance.  In  CMistruing  this  stat- 
ute, then,  and  in  seeking  an  answer  to  the  question  presented  by  this 
appeal,  we  are  not  at  liberty  to  overlook  the  well-known  object  for 
which  it  was  enacted;  nor  could  we  if  we  would,  tac  so  plain  a  purpose 
and  intent  constantly  thrusts  itself  before  us. 

The  first  provision  of  the  statute  bearing  upon  the  question  is  found 
in  section  81,  entitled  "Form  of  the  General  Ballot."  That  section, 
among  many  other  things,  in  substance  requires  that  all  ballots  shall 
contain  on  the  left  of  the  name  of  everv  candidate  printed  thereon 
a  blank  space  one-quarter  of  an  inch  wide,  inclosed  by  heavier  dark 
lines,  which  shall  be  called  the  "voting  space."  Such  section  further 
provides  that  each  ballot  shall  be  so  printed  as  to  give  each  Sector 
a  clear  opportimity  to  designate  bv  a  "cross  (X)  mark,"  in  the  blank 
space  therein  designated  as  the  'Noting  space,"  on  the  left  of  and  be- 
fore the  name  of  each  candidate,  his  choice  of  particular  candidates. 
Following  this  provision,  and  in  section  105,  which  is  entitled  "Prep- 
aratim  of  Ballots  by  Electors,"  it  is,  among  other  things,  provided 
as  follows: 

"It  Shan  not  be  lawful  to  make  any  mark  npon  the  oflScIal  ballot,  otbcr  than 
tbe  cross  (X)  mark  used  for  the  purpose  of  votliig,  with  a  pencil  haying  black 
lead,  and  that  only  In  the  circles  or  in  the  voting  spaces  to  the  left  of  the  names 
of  the  candidates." 

In  these  two  provisions,  a  "voting  space,"  inclosed  within  dai^  lines, 
is  first  created  on  the  left  of  each  candidate's  name;  and,  secondly,  it 
is'  declared  to  be  unlawful  to  place  such  cross  (X)  mark  upon  the  bal- 
lot in  any  other  place  than  the  circle  at  the  head  of  each  column,  or 
in  the  "voting  space"  to  the  left  of  each  candidate.  Then  follows,  in 
the  same  section  105,  subd.  2,  the  express  direction  that : 

"If  the  elector  desires  to  vote  a  split  ticket,  that  is  for  candidates  of  different 
parties,  be  must  not  make  a  cross  (X)  mark  In  the  circle  above  the  name  of  the 
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party,  bat  shaJl  make  a  croas  (X)  mark  In  the  voting  qtaoe  btfore  the  name  of 
each  candidate  for  whom  be  desires  to  vote,"  etc. 

Here  we  have  clear  and  explicit  directions  that  any  elector  who  de- 
sires to  vote  for  candidates  of  different  parties  must  make  the  cross 
(X)  mark  within  the  voting  space,  and  that  it  is  unlawful  for  him  to 
put  it  outside  of  such  space.  And  this  plain  direction  of  the  statute 
would  seem  to  be  a  plain  answer  to  the  question  in  the  form  first 
above  stated,  were  it  not  for  a  provision  that  is  contained  in  section 
81,  and  which  immediately  follows  the  provision  above  quoted  from 
such  section.  The  provision  is  as  follows:  "The  ballot  shall  be 
printed  on  the  same  leaf  with  a  stub,  and  separated  therefrom  by  a 
perforated  line."    On  the  stub  shall  be  printed  instructions  as  follows: 

"This  ballot  shall  be  marked  in  one  of  two  ways,  with  a  pencil  having  black 
lead.  To  vote  a  straight  ticket  make  a  cross  (X)  mark  within  the  circle  above 
one  of  the  party  columns.  To  vote  a  split,  that  is  for  candidates  of  different 
parties,  the  voter  should  make  a  cross  (X)  mark  before  the  name  of  each  can- 
didate for  whom  he  votes,"  etc. 

It  is  claimed  by  the  relator  that,  because  these  instructions  do  not 
in  express  terms  require  the  voter  to  make  the  cross  (X)  mark  in  the 
"voting  qMtce"  before  the  name  of  the  candidate,  they  are  inconsistent 
with  the  voting  provisions  above  referred  to,  and  that,  inasmuch  as 
they  are  instructions  placed  before  the  voter  at  the  time  he  is  called 
upon  to  prepare  his  ballot,  they  indicate  an  intent  on  the  part  of  the 
legislature  to  permit  a  split  ticket  to  be  voted  by  placing  the  cross 
(X)  maiic  anywhere  befwe  the  candidate's  name.  If  the  method  of 
voting  laid  down  in  these  instructions  was  in  fact  inconsistent  with 
that  provided  for  by  the  other  requirements  of  that  i^ection  and  of 
section  105,  above  referred  to,  I  should  be  inclined  to  think  that  the 
method  stated  in  the  instructions  was  the  one  which  the  statute 
intended.  But  the  provisions  are  not  inconsistent.  Hie  croas  (X.) 
mark  can  be  made  "biefore  the  name."  and  also  be  made  in  the  "voting 
space."  The  law  itself  is  explicit  that  it  must  be  made  within  the 
voting  spcuse.  The  directions  do  not  say  that  it  need  not  On  that 
subject  they  are  silent,  bat  not  contradictory.  The  omission  to  ex- 
plicitly direct,  in  the  instructions,  that  the  mark  must  be  within 
the  voting  space,  is,  I  confess,  calculated  to  mislead  a  voter  who 
did  not  know  the  law  itself.  But  is  su<di  fact  a  sufQcient  warrant 
for  the  conclusion  that  the  explicit  requirement  in  subdivision  2  of 
section  105,  and  the  express  declaration  in  section  81  that  it  should 
be  an  unlawful  act  to  put  the  mark  anywhere  except  inside  of  the 
"voting  space,"  were  not  intended  to  be  effectual?  Are  we  to  conclude 
that  the  method  of  voting  by  those  provisions  required  was  not  the 
real  method  which  the  act  intended,  but  that  the  "voting  space"  was  a 
mere  useless  contrivance,  without  purpose,  and  to  which  the  voter 
was  to  pay  no  attention  whatever?  I  appreciate  the  injustice  that 
may  sometimes,  and  perhaps  frequently,  occur  from  the  fact  that  the 
instmcticHis  do  not  fully  and  explicitly  explain  the  method  of  voting 
which  the  act  requires,  but  I  cannot  believe  that,  in  order  to  correct 
such  an  omission,  we  are  authorized  to  infer  that  no  more  of  the  plain 
and  elaborate  method  laid  down  in  the  law  was  intended  to  be  oper- 
ative than  was  repeated  in  the  instructions  in  questioiL     Chapter  810, 
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LawB  1895,  amendingr  the  "Election  Law,"  provideB  for  a  blank  space 
on  the  left  of  each  candidate  on  the  ballot  {section  81),  and  also  that 
the  cross  (X)  mark  shall  be  placed  therein  (section  104).  And  such 
law  (section  81)  also  provides  that  the  instructions  printed  on  the 
stub  shall  direct  the  voter  desiring  to  vote  for  an  individual  candidate 
to  make  a  cross  (X)  mark  "in  the  space  before  his  name."  It  is 
urged  on  the  part  of  the  relator  that  the  change  made  in  the  instruc- 
tions provided  for  in  the  act  of  1896  from  those  contained  in  the  act 
of  1895,  viz.  leaving  oat  the  direction  to  make  the  mark  in  the  qiace, 
indicates  a  change  of  intention  on  the  part  of  the  legislatnre,  and 
that  upon  the  repeal  of  that  law  by  the  act  of  1896  the  intent  to  re- 
quire tiie  mark  to  be  made  within  the  space  was  abandoned.  But,  if 
such  was  the  intent, — ^if  the  method  of  voting  in  this  respect  was 
to  be  changed, — why  provide  in  the  act  of  1896  for  the  printing  of 
ballots  with  the  blank  space  upon  them?  Why  provide,  in  section 
105,  that  the  voter  shall,  in  voting  for  individual  candidates,  make 
the  mark  within  the  voting  space;  and  why  iH-ovide  in  section  81 
that  it  shall  be  unlawful  foe  him  to  do  otherwise?  The  act  of  1896 
was  not  an  amendment  of  any  act.  It  repealed  all  existing  acts,  and 
by  itself  creates  an  entire  system  of  voting,  new  in  aame  particulars, 
but  following  in  most  of  them  the  provisions  of  form^  acta  In  the 
face  of  the  fact  that  the  act  itself  carefully  and  explicitly  provides  for 
the  same  method  of  voting,  I  cannot  infer  any  intent  to  change  that 
method,  because  of  the  change  in  the  phraseology  of  the  instrac- 
tiona  Plainly,  that  change  is  owing  to  either  an  orersight  in  draft- 
ing the  act,  or  else  the  legislators  thought  that,  in  the  phrase  in 
which  it  is,  its  meaning  could  not  be  misundra^ood.  The  dector 
is  told  that  in  voting  a  straight  ticket  he  must  put  the  mark  in  the 
circle  at  its  heail;  in  voting  for  an  ihdividual  candidate  he  murt  put 
it  before  his  name  The  voting  space  is  plain,  before  each  name, 
and  why  a  voter  would  not  naturally  conclude  that,  like  the  circle,  it 
was  designed  to  receive  the  mark,  is  not  very  apparent  to  me.  Tnie, 
the  mistake  would  not  have  been  so  likely  to  occur  if  the  inatruc- 
ticms  had  been  more  spedflc,  but  the  legislators  may  very  well  have 
supposed  they  were  specific  enough ;  and  I  cannot  conceive  that  they 
intended  to  nullify  all  the  specific  provisions  of  the  act,  and  chai^ 
the  method  of  voting  therein  provided,  by  this  omission  in  the  in- 
structions. I  must  conclude,  therefore,  that  the  act,  both  in  terms 
and  in  intent,  requires  the  voter  to  place  the  mark  within  the  voting 
space,  and  that  any  other  method  of  voting  for  an  individual  candi- 
date is  unlawful. 

It  is  urged,  however,  that,  even  if  sudi  a  method  of  voting  Is  unlaw- 
ful, the  ballot  is  not  to  be  rejected  on  that  account;  that  the  provi- 
sion is  to  be  considered  as  directory,  not  mandatray.  And  this  posi- 
tion is  taken  because  in  specifying  the  ballots  that  are  to  be  treated 
as  void  the  law  does  not  specially  name  one  on  whldi  the  mark  is 
placed  outside  of  the  voting  space.  It  is  difficult  to  undnstand  why 
the  provision  is  not  mandatwy,  since  the  act  declares  that  any  other 
method  shall  be  unlawful  (23  Am.  &  Eng.  Eac.  Law,  p.  453),  but  let  us 
examine  what  kind  of  ballots  are  by  the  act  itself  declared  to  be  void. 
By  sectioB  105,  immediately  after  the  provision  that  "it  shall  not  be 
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lawfal  to  make  any  mark  upon  the  official  ballot  other  than  the  crosB 
(X)  mark  ujsed  for  the  purpose  of  voting,"  etc.,  it  is  further  provided: 
"Any  ballot  upon  which  there  shall  be  found  any  mark,  other  than 
the  croBs  (X)  mark  used  for  the  purpose  of  voting,  or  a  name  or  names 
written  thereon  otherwise  than  as  horetofore  provided,"  etc.,  "shall 
be  wholly  void,  and  no  vote  tha%on  shall  be  counted."  Here  is  a 
plain  provinon  that  any  ballot  on  which  any  mark  shall  be  found  shall 
be  void  unless  it  is  "a  cross  (X)  mark,  used  for  the  purpose  of  vot- 
ing." Evidently  it  was  not  intended  by  the  phrase  "crose  mark  used  for 
the  purpose  of  voting"  to  except  in  all  cases  a  mark  of  that  particulai- 
shape.  It  was  not  intended  that  a  mark  identical  with  that  in  char- 
acter and  form  could  be  placed  anywhere  on  a  ballot  at  the  will  of 
a  voter.  The  exemption  extends  only  to  that  particular  mark,  and  to 
that  mark  only  when  "used  for  the  purpose  of  voting."  Now,  when 
can  it  fairly  be  said  to  be  so  used?  Only,  it  seems  to  me,  when  it  is 
used  in  the  manner  permitted  by  the  law.  Suppose  the  voter  places 
it  across  the  first  name  of  the  candidate,  or  across  his  last  name,  or 
between  the  two  names,  or  before  both,  and  claims  that  he  did  so 
for  the  purpose  of  voting,  nevertheless  he  has  not  used  it  for  that 
purpose,  ^ere  is  but  one  way  by  which  it  can  be  used,  under  the 
statute,  for  the  purpose  of  voting,  and  that  is  by  being  placed  within 
the  "voting  space."  If  found  without  that  space,  it  has  no  such  ex- 
pression, and  in  no  fair  sense  can  be  said  to  be  used  for  voting.  It 
cannot  be  fairly  said  that,  within  the  meaning  of  a  statute  which  re- 
quires a  voter  to  place  the  cross  (X)  mark  within  the  space  in  order 
to  vote,  such  a  mark  hafi  been  "used  for  voting"  when  placed  any- 
where else.  A  ballot,  then,  which  has  a  cross  (X)  mark  upon  it  that 
is  neither  in  the  circle  nor  in  the  voting  space,  has  a  mark  upon  it 
that  rendm  it  void.  Such  a  mark  is  not  the  one  excepted  by  the 
statute.  It  is  not  one  used  for  the  purpose  of  voting.  If  I  am  correct 
in  this  construction  of  the  act,  there  can  be  no  doubt  but  that  the 
ballots  in  question  were  void.  They  were  not  only  not  voted  in  the 
manner  required  by  the  statute,  but  were  also  of  the  character  of 
those  which  are  by  the  statute  declared  to  be  void. 

It  is  vigorously  urged  that  this  construction  of  the  statute  tends 
to  bring  the  whole  of  it  into  c(mtempt;  that  it  puts  it  in  the  position 
of  requiring  from  the  elector  a  certain  method  of  voting,  while  it  in- 
structs him  to  follow  a  different  one.  As  suggested  above,  the  diffi- 
culty with  the  argument  is  that  the  statute  does  not  instruct  him 
to  follow  a  different  one.  The  instructions  do  not  necessarily  con-, 
flict  with  the  provisions  of  the  law,  and  hence  the  rule  in  Hoey  v. 
GUroy,  129  N.  Y.  132,  29  N.  E.  85,  and  kindred  cases,  to  which  our 
attention  has  been  called,  does  not  apply.  True,  the«tatute  would  be 
in  better  form,  and  more  likely  to  prevent  error,  had  the  instructions 
been  more  explicit;  but  we  are  not  at  liberty  to  change,  by  con- 
stmction,  its  explicit  provisions  and  manifest  purpose,  in  order  to  re- 
lieve it  from  that  criticism.  It  cannot  be  doubted  but  that,  if  the 
voter  may  place  the  cross  (X)  mark  outside  of  the  voting  space,  one 
additional  means  of  enabling  him  to  mark  and  exhibit  the  ballot  cast 
by  him  is  added  to  the  many  that  now  exist.  The  earnest  purpose 
of  the  statute  to  enforce  secrecy  in  his  voting  is  to  that  extent  ob- 
46  N.Y.S.-45 
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structed,  and  I  am  the  better  satisfied  with  the  constraction  abore  giT- 
en  when  I  consider  that  it  is  the  one  best  calculated  to  advance  the 
object  which  the  statute  had  in  view.  We  are  reminded  by  the  case 
of  People  V.  Board  of  C!ounty  Gom'n  of  Onondaga  Co.,  129  N.  Y.  395, 
29  N.  E.  327,  that,  no  matter  how  harshly  or  unjustly  it  may  operate 
in  the  particular  case  at  bar,  we  are  not  at  liberty  to  adopt  a  con- 
struction of  this  statute  which  will  render  it  more  easy  for  the  voter 
to  reveal  that  which  it  is  the  plain  purpose  of  the  statute  to  compel 
him  to  conceal.  Ck)ncedinK  that  the  instmctions  to  the  voter  are 
obscure,  that  they  leave  us  in  doubt  as  to  just  what  method  of  voting 
is  required,  we  must  refer  to  other  parts  of  the  statute,  and  read  them 
all  together,  to  ascertain  its  intent.  Pec^le  v.  Butler,  147  N.  T.  164, 
41  N.  £.  416.  Upon  reading  the  whole  statute  together,  and  also 
having  in  view  its  well-known  purpose,  above  referred  to,  I  have  no 
doubt  whatever  that  the  legislature  intended  to  require  that  the  mark 
be  placed  within  the  voting  space,  and  that  no  dector's  vote  should 
be  counted  who  refused  or  neglected  to  adopt  that  method.  Enter- 
taining these  views,  I  am  forced  to  the  conclusion  that  the  ballots  in 
question  were  properly  rejected  by  the  inspectors,  and  that  the  order 
appealed  from  was  improperly  made. 
All  concur,  except  LONDON,  J.,  dissenting. 

LAITDON,  J.  (dissenting).  The  second  article  of  the  state  consti- 
tution prescribes  the  qualification  of  voters,  and  declares  that  such 
qualified  voters  "shall  be  entitled  to  vote."  tiiat  '^ws  shall  be  made 
for  ascertaining  by  pr(q>er  proofs  the  citizens  who  shall  be  mtitled 
to  the  right  of  suffrage  hereby  established,"  and  that  "all  dections 
by  the  citizens  •  •  •  shall  be  by  ballot,  or,"  and  the  following 
words  were  added  in  1894:  "By  such  other  method  as  may  be  jwe 
scribed  by  law  provided  that  secrecy  in  voting  be  preserved."  Vot- 
ing by  the  aid  of  machinery  had  been  proposed,  and  hence  the  words 
added  in  1894.  It  is  plain  enough  that  under  the  constitution  as  it 
was  and  as  it  was  amended,  voting  by  ballot  was  regarded  as  a  method 
by  which  secrecy  in  voting  would  bie  preserved,  and  that  the  amend- 
ment provided  that,  if  other  methods  should  be  introduced,  the  like 
secrecy  should  be  preserved.  If  a  ballot  is  to  be  used,  the  constitution 
plainly  contemplates  that  it  shall  not  be  so  devised  or  hedged  about 
as  to  deprive  such  citizens  as  are  "entitled  to  vote"  "of  the  right  of 
suflra^  hereby  established."  Hence  it  follows  that  laws  professing 
to  co^er  upon  the  qualified  voter  the  constitutional  exercise  of  his 
right  of  suffrage  by  means  of  the  ballot  should  be  so  construed  in 
doubtful  cases,  if  possible,  as  to  give  to  the  ballot  cast  by  him  its 
constitutional  effect.  To  construe  the  legislative  regulation  as  to 
the  use  of  the  ballot  in  such  way  as  to  defeat  the  constitutional  right, 
under  the  pretext  that  the  letter  of  the  statute  must  govern,  and  that 
the  intent  of  the  constitution  shall  be  lost  sisht  of  or  subordinated 
to  such  letter,  is,  I  conceive,  a  mistake.  All  that  may  be  said  as  to 
the  intent  of  the  legislature  to  secure  the  most  absolute  secrecy  is 
well  enough  so  long  as  it  is  not  pushed  to  the  extreme  of  defeating 
the  right  the  constitution  intended  to  secure  to  the  voter  by  means 
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of  the  ballot  itself.  These  voters  followed  the  instructions  printed 
npon  the  stub  of  the  ballot  pursuant  to  the  directions  of  the  statute 
itself, — directions  obviously  intended  to  be  not  only  a  summary  of  the 
law,  but  the  voter's  immediate  guide,  entirely  sufficient  for  his  pur- 
pose during  the  very  limited  time  in  which  he  was  permitted  to  hold 
and  mark  his  ballot  before  depositing  it.  These  instructions,  found 
in  the  statute  itself  and  upon  the  official  ballot,  arr  our  sufficient 
warrant  for  holding  that  these  voters  ought  not  to  be  deprived  of  their 
right  of  suffrage  because  there  were  in  the  same  statute  some  direc- 
tions about  a  "voting  space," — directions  excluded  from  those  to 
which  the  statute  directed  his  attention,  directions  from  which  liis 
attenti<m  was  diverted  by  the  very  directions  to  whidi  his  attention 
was  called,  as  the  last  final  ones  that  he  should  follow.  In  such  a 
case,  where  the  law  may  admit  of  two  constructions,  that  ^hich  is 
most  in  harmony  with  the  constitution  should  prevaiL 
I  therefore  vote  to  affirm  the  order  appealed  from. 


(20  Mis<-.  Rep.  470.) 

8TBINHABDT  ▼.  BAKER. 

(Snpreme  Oonrt,  Special  Term,  New  York  County.   June,  1887.) 

L    SOMMONS — AMSNDKBNT — ASDITIOKAL  PaRTIKB. 

An  order  amending  the  summonB  In  a  foreclosure  suit  by  striking  oat  the 
name  of  a  defendant,  and  adding  "additional  defendants,"  who  are  not 
named,  though  Indefinite,  is  not  invalid  when  the  persons  Intended  are 
actually  made  defendants,  and  judgment  rendered  against  tliem. 
9i  Same — Substitutbd  Sbrvicx— Infants. 

The  provisions  of  Laws  1863,  c.  511,  as  amended  by  Laws  1863,  c  212, 
relating  to  substituted  service,  applied  to  Infants  as  well  as  other  defend- 
ants. 

8.  Same — When  Substitutrd  Sesvics  is  Jcstifird. 

If  it  cleaily  appears  from  proof,  upon  an  application  for  an  order  for 
substituted  service  of  summons,  that  the  party  cannot  be  found,  an  order 
for  such  service  is  not  irr^^ular  or  Imprudently  granted,  though  appearing 
on  Its  face  to  be  made  on  the  ground  of  evasion  of  service. 

4.  Same— Evasion  of  Sbrvicb— Infants. 

The  act  of  the  mother  of  infant  defendants  in  an  action,  with  whom  they 
reside.  In  refusing  access  to  them  for  the  purpose  of  serving  process  upon 
them,  most.  In  law,  be  held  to  be  the  act  of  the  infants,  and  Justifies  an 
order  for  substituted  service  upon  them  on  the  ground  that  they  evade 
service. 

5.  Same— Affidavit  of  Service— Sufficiknot. 

It  is  not  necessary  that  an  affidavit  of  serice  of  process,  though  referrhig 
to  an  "annexed  summons,"  should  in  fact  be  annexed  to  the  summoas. 
but  it  is  sufiSdent  if  tlie  court  can  find  as  a  fact,  from  the  contents  of  the 
affidavit,  or  from  the  proceedings  for  the  appointment  of  a  guardian  ad 
litem  or  otherwise,  that  the  summons  was  In  fact  served. 
0L  Same— JcDOHBNTs— C01.1.ATERAL  Attack. 

A  recital  in  a  Judgment  of  the  service  of  process  Is  prima  facie  evidence 
of  service,  and  sufficient,  when  the  Judgment  is  attacked  collaterally,  to 
Show  that  the  court  acquired  Jurisdiction. 
7.  Spbcific  Performancb — When  Deckked— Delay. 

Plaintiff  made  a  contract  with  defendant  to  buy  certain  real  estate,  the 
price  being  fixed  bdow  the  actual  value  of  the  property,  In  consideration 
of  Its  being  paid  In  cash.  At  the  time  fixed  for  dosing,  plaintiff  objected 
to  defendant's  title,  and  afterwards  brought  suit  for  specific  performance. 
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or,  In  the  alternative,  for  damages.    Beld,  plaintiff's  objections  to  the  title 
having  been  fonnd  to  be  without  merit,  and  defendant  not  asking  specUic 
performance,  that  the  same  should  not  be  decreed,  but  plaintiff's  complaint 
should  be  dismissed,  with  costs. 

Acti<Hi  by  Morris  Steinhardt  against  Jcbn  O.  Baker  for  specific  per 
formance  of  a  contract  to  convey  land,  or,  in  the  alternative,  to  re- 
cover the  amount  paid  on  the  price,  and  for  damages.  Complaint 
dismiased. 

Frayer  &  Seaman  (Engene  Frayer,  of  counsel),  for  plalntifC 
Charles  £.  Miller,  for  defendant 

McLAUGHLm,  J.  On  the  8th  day  of  November,  1895,  the  parties 
to  this  action  entered  into  a  contract  of  sale,  in  and  by  which  the 
defendant  agreed  to  sell  and  the  plaintiff  to  parchase  certain  real 
estate  sitnate  in  the  city  of  New  York  for  the  sum  of  |6o,000,  and  the 
plaintiff  then  paid,  to  apply  on  the  parchase  price,  the  sum  of  f2,000. 
On  the  13th  of  January  following,  the  time  fixed  for  the  completion  of 
the  contract,  the  defendant  tendered  to  the  plaintiff  a  deed,  proper  in 
form,  and  the  plaintiff  was  reedy  and  willing  to  pay  the  balance  of  the 
parchase  money,  but  he  objected  to  the  defendant's  title,  which  is  de- 
rived from  a  sale  made  in  pursuance  of  a  judgment  of  foreclosure  in 
1877  in  the  action  of  Freeman  against  Bull  and  others,  upon  the 
ground  that  the  foreclosure  proceedings  were  defective,  in  that  the 
court  never  acquired  jurisdiction  of  certain  parties  ddfendant,  and 
that  the  title  was  not  marketable.  When  the  foreclosure  proceeding  re- 
ferred to  was  instituted,  one  William  Fitzpatrick  held  the  title  to  the 
land  in  question,  subject  to  the  mortgage  then  sought  to  be  foreclosed, 
and  he  and  his  wife,  Adele  C,  ware  made  parties  defendant,  and,  as 
such,  were  duly  served  with  a  copy  of  the  summons;  but  before  judg- 
ment William  died,  leaving  six  infant  children.  Steps  were  tiiere- 
after  taken  to  make  these  diildren  parties  defendant  in  the  action  in 
the  place  of  their  father;  and  wheth»  the  proceedings  taken  were 
BufScient  to  accomplish  that  purpose  is  the  principal  question  to  be 
determined  in  this  action.  The  plaintiff  insists  that  the  court  never 
acquired  jurisdiction  of  these  infants  so  as  to  deprive  them  of  the 
equity  of  redemption,  and  that  defendant's  title  is,  therefore,  defective. 
His  objection  is  based  upon  the  following  alleged  defects  in  the  fore- 
cIoBtu'e  proceedings,  which  will  be  considered  in  the  order  named: 
(1)  That  the  summons  was  never  legally  so  amended  as  to  make  these 
infant  children  proper  parties  defendant  to  the  action.  (2)  That  the 
statute  under  which  substituted  service  of  the  gammons  was  made 
on  the  infants  was  never  intended  to  apply  to  infant  defendants,  and 
it  did  not  authorize  substituted  service  on  them.  (3)  That  the  order 
directing  substituted  service  on  the  infants  did  not  provide  that  a 
copy  of  it  should  be  served  upon  the  parent,  guardian,  or  other  person 
with  whom  they  resided.  (4)  That  no  copy  of  the  summonB  was,  in 
fact,  served  upon  the  parent,  guardian,  or  other  person  as  a  part  of  the 
service  on  the  infants  under  the  order.  (5)  That  sufBcient  proof  of 
service  of  the  summons  ou  the  infant  defendants  was  never  made  in 
tUt'  action. 
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1.  The  order  was  granted  upon  an  affidavit  showing  that  the  time 
to  answer  or  demur  had  expired,  and  that  none  of  the  defendants 
had  either  answered  or  demurred  except  the  defendant  William  Fitz- 
putrick,  and  that  he  had  died,  leaving  six  children,  two  over  and  four 
under  the  age  of  14  years.  The  order  asked  was  that  the  summons 
and  complaint  be  amended  "by  striking  out  the  name  of  the  defend- 
ant William  Fitzpatrick,  and  by  adding  additional  parties  defendant 
thereto."  This  the  order  did.  And  while  it  is  true  that  the  order 
was  indefinite  as  to  the  "additional  parties  defendant"  to  be  added, 
it,  however,  does  not  follow  that  by  reason  thereof  it  was  rendered 
invalid.  And  in  this  connection  it  must  be  borne  in  mind  that  no 
one  was  affected  or  injured  by  the  amendment  permitted  under  this 
order.  The  mother  of  the  infants  could  not  complain,  because  she 
was  already  in  d^ault;  and  the  representatives  of  the  fatho-  likewise 
could  not  complain,  because  no  judgment  against  hia  estate  was  asked 
for  or  rendered.  The  infants  re^H-esented  the  fee  upon  the  death  of 
the  father,  and  they  were  only  affected  by  the  proceedings  to  fore- 
close subsequent  to  the  amendment.  The  order,  therefore,  was  valid, 
so  far  as  these  infants  were  concerned,  since  they  were  actually  made 
defendants  to  the  action  by  virtue  of  it,  and  the  criticism  now  made 
cured  by  the  judgment  thereafter  rendered. 

2.  The  action  to  foreclose  was  commenced  May  1, 1877,  and  the  pro- 
visions of  chapter  511,  Laws  1853,  as  amended  by  chapter  212,  Laws 
1863,  in  relation  to  substituted  service,  vrere  applicable.  Laws  187G, 
c.  449,  §  6,  Bubd.  4.  This  statute  provided  for  substitnted  service  in 
two  cases:  (1)  Where  a  defendant,  residing  in  the  state,  ooald  not 
be  found,^(2)  or,  if  found,  avoided  or  evaded  s^rice;  and,  in  my  opin- 
ion, was  applicable  to  all  defendants,  including  infanta  The  title 
of  the  act,  as  well  as  the  language  used,  seems  to  negative  any  other 
conclusion.  It  was  "An  act  to  facilitate  the  service  of  process  in  cer- 
tain cases,"  and  provided  for  service  on  "any  defendant."  It  is  true, 
infants  ware  not,  in  express  terms,  mentioned  or  referred  to  in  the 
act,  but  the  use  of  the  words  "any  -defendant,"  indicates  as  clearly  as 
language  can  an  intent  to  Include  them;  and  to  hold  otherwise  is 
to  impute  to  a  legislative  body  ignorance  of  the  meaning  of  the  word 
"any,"  or  else  by  judicial  sanction  give  to  such  word  a  meaning  not 
usually  accwded  to  it.  If  I  am  correct  in  the  conclusion  that  this 
statute  applied  to  service  upon  infants,  then  the  Infants  in  qnestimi 
were,  under  the  facts  presented,  clearly  brought  within  the  provisions 
permitting  substituted  service  upon  them,  on  the  ground  that  they 
could  not  be  found,  "reached,"  "got  at"  And  therefore  "the  order  for 
substituted  service  was  not  irregular,  or  im^Mrudently  granted,  not- 
withstanding it  appears  on  its  face  to  have  been  made  on  the  ground 
of  an  avoidance  or  evasion  of  service,  and  not  upon  the  ground  above 
considered.  Every  intendment  is  in  favor  of  jurisdiction,  and  juris- 
diction does  not  depend  upon  the  intention  of  the  ofiQcer  or  tribunal 
undertaking  to  act.  The  question  is,  does  the  law  authorize  the  act?" 
Carter  v.  Youngs,  42  N.  Y.  Super,  Ot.  169.  I  am  also  of  the  opinion 
that  the  proofs  presented  justified  the  granting  of  the  order  upon  the 
ground  that  these  infants  evaded  or  avoided  service.  In  reaching 
this  conclusion  I  am  not  unmindful  of  the  suggestion  of  the  plaintiff 
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that  to  avoid  service  implies  the  legal  capacity  to  think  and  reason, 
and  that  the  statute  presupposes  tliat  a  defendant  knows  that  process 
lias  been  issued  for  service  upon  him,  and  that,  having  this  knowledge, 
he  eludes  the  officer.  But  the  act  of  the  mother  mast,  in  law,  be  held 
to  be  the  act  of  the  infants.  \Mien  the  officer  served  the  amended 
summons  upon  her,  she  had  the  care,  custody,  and  legal  condxd  of  her 
infant  children,  and  in  thus  acting  for  them  she  refused  to  let  the 
officer  make  swvice  upon  them.  This  principle  of  the  law  has  hereto- 
fore been  applied  and  acted  on.  Thus,  in  Morrison  v.  Railway  Co., 
56  N.  Y.  302,  where  a  father  took  an  infant  12  years  of  age  under  his 
arm,  and  stepped  from  a  car  while  in  motion,  and  the  child  was  in- 
jured, the  court  held  that  the  child  was  chargeable  with  contributory 
negligence,  and  stated  the  rule  as  follows:  "Ttie  plaintiff,  her  father, 
and  her  mother,  whUe  they  were  yet  inside  the  car,  knew  that  the 
train  was  moving.  As  she  was  of  tendo:  years,  and  immediatdy 
under  their  care  and  control,  their  acts  and  conduct  were  her  acts  and 
conduct,  and  she  is  to  be  judged  thereby."  Also,  in  case  of  residence 
of  infants.  Brown  v.  Lynch,  2  Bradf.  Sur.  214.  When  the  plaintiff 
sought  to  serve  the  summons  upon  these  infants,  and  the  mother 
would  not  permit  them  to  be  seen,  so  that  service  could  be  made,  her 
act  must  be  imputed  to  them,  and  thus  they  were  brought  within  the 
provisions  of  the  statute  avoiding  or  evading  service,  and  the  order 
for  substituted  service  was  good  on  that  ground. 

3.  The  third  and  fourth  alleged  defects  appear  to  be  entirely  with- 
out merit  The  order  followed  the  statute  almost  literally.  The 
statute  did  not  require  service  upon  the  parent,  gnardian,  or  other  per- 
son with  whom  the  infants  resided.  But  the  affidavit  appn  which 
the  order  was  made  showed  that  the  amended  summons  was,  in  fact, 
served  on  the  mother  of  the  infants  on  the  26th  of  February,  1877,  and 
that  such  service  was  made  on  her  "as  being  the  mother  of  and  the  per- 
son with  whom"  the  infant  defendants,  naming  them,  resided.  It  will 
be  borne  in  mind  that  the  mother  was  personally  served  as  a  defend- 
ant on  the  10th  of  January  preceding,  and  that  after  the  substituted 
service  upon  the  infants  she  petitioned  for  the  appointment  of  a  guard- 
ian ad  litem  of  the  infant  defendants,  and  that  upon  her  petition  a 
guardian  was  appointed. 

4.  The  statute  did  not  require  that  the  affidavit  of  service  should  be 
annexed  to  the  papers  served.  It  is  therefore  immaterial  whether 
the  affidavit  of  service  made  by  Sherwood  was  attached  to  the  amended 
summons  or  not.  When  proof  was  presented  to  the  court  from  which 
it  could  find  as  a  fact  that  the  summons  and  complaint  had  actually 
been  served  as  directed  by  the  order,  that  was  all  that  was  required. 
Collins  V.  Byan,  32  Barb.  647.  The  beginning  of  the  affidavit,  to  the 
effect  that  the  deponent  served  the  annexed  summons  and  complaint, 
can  be  disregarded,  and  then  the  question  is  presented,  what  did  the 
affiant  do?  The  answer  is  contained  in  the  affidavit  filed,  namely, 
that  he  served  the  amended  summons  and  complaint  on  the  infant  de- 
fendants by  affixing  six  copies  of  said  amended  summons  and  com- 
plaint to  the  door,  and  by  mailing  through  the  post  office,  as  required 
by  the  order  and  the  statute  permitting  such  service.  This  made  the 
proof  of  service  complete,  and  it  must  be  held  to  have  been  the  service 
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of  the  stimmons  and  comi^aiiit  last  amended,  since  the  a£Qant  stated 
that  the  infants  were  defendants,  and  they  were  not  named  as  defend- 
ants in  any  other  amended  summons  and  complaint  Litchfield  t. 
Barwell,  5  How.  Prac.  342.  But,  if  this  afQdayit  be  considered  de- 
fective, and  subject  to  the  criticism  made  by  the  plaintiff  of  service  on 
the  infants,  then  the  proof  was  supplied  by  th^  verified  petitions  ask- 
ing for  the  appointment  of  a  gnardian  ad  litem,  which  recited  that 
''this  action  has  been  commenced  ai;ainst  said  infant  defendants  by 
the  plaintiff  above  named."  Hie  recent  case  of  Murphy  v.  Shea,  143 
N.  Y.  78,  37  N.  E.  675,  is  directly  in  point  In  that  case  there  was  no 
afiQdavit  of  service  on  the  infants,  but  the  father,  in  an  application 
for  the  appointment  of  a  guardian  ad  litem,  swore  that  the  summons 
and  complaint  liad  been  served  upon  them.  The  court  said:  "The 
affidavit  of  the  person  wlio  actually  served  the  summons  is  unneces- 
sary so  long  aa  there  is  other  ccnnpetent  proof  of  such  service.  •  •  • 
At  any  rate,  there  was  enough  stated  to  call  upon  the  court  for  a  de- 
cision upon  the  fact  of  service,  and  the  court  must  have  found  such 
fact  as  the  basis  for  its  order  tac  the  appointment  of  a  gnardian." 
Then,  too,  the  recital  of  service  in  the  judgment  is  prima  facie  evidence 
of  the  fact  of  service,  and  of  itself  sufBcient,  when  the  judgment  is 
attacked  collaterally,  to  show  that  the  court  acquired  jurisdiction. 
There  is  always  a  presumption  in  favor  of  the  regularity  of  judicial 
proceedings,  and  this  presumption  is  strengthened  by  lapse  of  time, 
and  should  not  be  lightly  disregarded  when  attacked  collaterally  on  a 
technical  point  of  {Hnctice.  Lowerre  v.  Owens,  14  App.  Div.  216,  43 
N.  Y.  Supp.  467.  And  the  burden  of  proving  want  of  jurisdiction  is 
upon  the  party  questioning  it,  and  must  be  established  in  a  clear  and 
satisfactory  manner  to  nullify  a  judgment.  Potter  v.  Bank,  28  N.  Y. 
641;  Ferguson  v.  Crawford,  86  N.  Y.  609;  Bteinam  v.  Strauss  (Sup.) 
18  N.  Y.  Supp.  48,  affirmed  without  opinion,  137  N.  Y.  561,  33  N.  E. 
338;  Berkowitz  v.  Brown,  3  Misc.  Rep.  1,  23  N.  Y.  Supp,  792.  "The 
presumption,"  says  Judge  Bischofl,  in  the  case  last  cited,  "is  that  tbe 
court  would  not  have  rendered  the  judgment  or  made  the  decree  except 
upon  due  proof  of  service  of  sunmions  in  the  action  in  the  manner  pre- 
scribed by  law,  and  this  presumption  is,  in  the  instance  of  the  judg- 
ment under  examination,  materially  strengthened  by  the  fact  that  it 
recites  that  it  was  made  upon  rea^ng  and  filing  due  proof  of  service 
of  the  summons  and  complaint.  ♦  •  •  The  fact,  therefore,  that 
the  proofs  of  service  which  are  annexed  to  the  judgment  roll  are  de- 
ficient, in  that  they  do  not  show  sufficient  so'vice,  does  not  impeach 
the  jurisdictiim  of  the  court  to  rendor  the  judgment  which  was  en- 
tered, and  in  terms  preclude  the  infant  defendants  of  their  respective 
interests  in  the  mortgaged  premises.  To  destroy  the  presumption  of 
jnrisdiction,  the  want  of  sufRcient  service  of  the  summons  mnst  either 
affirmatively  appear  from  the  record  of  the  foreclosure  action,  or  the 
fact  of  nonservice  •  *  *  ^ould  have  been  established  in  this 
action."  In  the  case  of  Steinam  v.  Strauss,  supra,  there  was  no  affi- 
davit of  service  on  any  of  the  defendants,  and  the  court  held  that  the 
recital  of  service  in  the  judgment  was  prima  facie  evidence  of  the  fact 
of  service.  It  follows  that  the  defendant's  title,  derived  through  the 
foreclosure  proceedings,  is  valid. 
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The  other  objections  made  were  without  merit.  As  to  the  unpaid 
taxes  and  assessments,  no  evidence  whatever  was  offered  onthe  sub- 
ject, and  plaintiff's  attorney  stated  upon  the  trial  that  it  was  waived. 
It  was  also  conceded  that  at  the  time  fixed  for  completing;  the  con 
tract  the  defendant  produced  a  satisfaction  of  the  mortgage,  and  was 
then  ready  to  deliver  it  to  the  plaintiff.  That  a  mortgage  under  such 
circumstances  is  not  a  legal  objection  is  too  well  settled  to  need  dis- 
cussion. That  there  was  a  tenant  in  pofisession  is  disproved  by  the 
evidence  in  the  case.  It  has  been  suggested  that  the  answer  admits 
that  one  Anna  Speir  was  in  possession,  but  the  same  clause  of  the 
answer  also  alleges  that  the  defendant  was  in  possetBion,  and  was  then 
able  and  offered  to  give  the  plaintiff  possession.  As  a  pleading,  I 
think  the  answer  sufficient  without  amendment  to  admit  the  evidence 
that  was  admitted  upon  the  trial  to  the  effect  that  there  was  no  ten- 
ant in  possession.  At  most,  the  allegations  of  the  answer  were  in- 
definite in  this  respect,  and,  if  the  plaintiff  had  desired  that  it  be 
made  more  definite,  he  should  have  made  a  motion  for  that  purpose, 
and,  not  having  done  so,  he  cannot  now  be  heard  to  complain.  Be- 
sides, the  plaintiff  was  not  surprised  on  the  trial  by  the  admission  of 
this  evidence.  His  son,  who  had  the  principal  diarge  of  the  transac- 
tion, testified  that  he  had  learned,  after  an  investigaticm  instituted  for 
this  purpose,  that  there  was  no  tenant  in  possession.  Not  only  this, 
but  the  plaintiff  did  not  attonpt  to  contradict  the  testimony  of  the 
witnesses  Barney  and  Hay  when  they  stated  that  at  the  time  fixed 
for  closing  the  contract  there  was  no  tenant  in  possession.  It  is 
true,  there  was  a  slight  encroachment,  but  the  objection  to  that  was 
not  seriously  made  or  considered;  and,  if  it  had  been,  it  was  of  such 
a  trifling  character  that  it  could  not  be  considered  a  defect  in  the 
title.  &e  maxim,  <1>e  minimis  non  curat  lex,"  applies.  Katz  v. 
Kaiser,  10  App.  Div.  137,  41  N.  Y.  Supp^.  776.  The  uncontradicted 
evidence  shows  that  the  encroachment  did  not  in  any  way  diminish 
the  value  of  the  lot.  The  defendant  was  witling  to  convey,  and  the 
contract  would  have  been  completed  if  the  plaintiff  had  been  willing 
to  have  accepted  the  title,  which  he  was  not,  basing  his  objections  up- 
on the  defects  arising  out  of  the  foreclosure  proceedings. 

Having  reached  the  conclusion  that-  the  title  is  good,  and  that  the 
other  objections  axe  without  merit,  the  remaining  inquiry  is  presented, 
should  specific  performance  now  be  decreed?  I  think  not.  The  evi- 
dence shows  that  the  property  was  contracted  to  be  sold  for  several 
thousand  dollars  less  than  its  real  value,  for  the  reason  that  the  seller 
was  receiving  cash.  The  plaintiff  thesa  rejected  the  title,  and  he 
elected  to  stand  upon  his  legal  rights,  and  he  cannot  now  be  heard  to 
say,  "It  is  true,  I  refused  to  take  the  title  because  I  thought  it  was  bad, 
but,  the  court  having  reached  the  conclusion  that  it  is  good,  I  will  now 
take  it."  To  permit  such  practice  would,  in  the  present  case,  and  in 
many  cases,  be  unjust  and  inequitable,  and  lead  to  much  litigation. 
This  view  is  supported  by  Haffey  v.  Lynch,  68  Hun,  5VJ,  23  N.  Y. 
Supp.  59,  where  the  court  said: 

"These  views  are  entirely  consistent  with  the  present  position  of  the  plaintiff. 
At  the  time  of  the  bringing  of  this  action  he  was  not  willing  to  accept  the 
title,  but  claimed  that  it  was  defective,  and  be  speculated  upon  the  defect. 
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Having  lost  in  such  speculation,  he  cannot  now  be  allowed  to  claim  the  ad- 
vantages of  the  favorable  change  In  conditions  which  have  occurred  since  the 
commencement  of  the  action.  Actions  for  spetiflc  perTormance  cannot  be  re- 
sorted to  for  the  purpose  of  obtaining  extensions  of  time  for  the  completion 
of  contracts,  and  the  plainticr  should  be  remitted  to  hla  action  for  damages." 

See,  also,  Dominick  v.  Michael,  4  Sandf.  374. 

The  defendant  does  not  aak  that  a  specific  performance  be  decreed, 
and  it  will  be  observed  that  npon  the  trial  the  plaintiff  made  no  offer 
to  accept  a  deed,  but  then  insisted  upon  his  right  to  rescind  the  con- 
tract, and  in  support  of  that  contention  sought  to  establish  the  dam- 
ages sustained  by  him  for  a  breach  of  it.  The  contract  of  sale  was 
rescinded  by  the  plaintiff,  and  the  complaint  should  be  dismissed, 
with  costs,  but  without  prejudice  to  the  rights  of  the  plaintiff  in  any 
other  form  of  action. 

Complaint  dismissed,  with  costs,  without  prejudice  to  plaintiff's 
rights  in  any  other  form  of  action. 


(19  App.  Dlv.  434.) 

COSTELLO  V.  DOWNBB. 

(Supreme  (3onrt,  Appellate  Division,  Iblnl  Department   Jtdy  8,  1887.) 

Limitations— Nonresident— SnsPBNSiOK  op  Statute. 

When  the  person  agaln^  whom  a  canse  of  action  exists  is  a  nonresident 
of  the  state  wlien  It  accmes,  but  at  that  time,  and  for  more  than  siz  years 
thereafter,  comes  Into  tiie  state  on  every  business  day,  and  remains  during 
business  hours,  attending  at  bis  office  within  the  state,  where,  by  the  use- 
of  reasonable  diligence,  he  could  be  found,  the  statute  of  limitations  be- 
gins to  run  in  his  favor,  upon  the  first  day  of  his  coming  Into  the  state, 
after  the  oanse  of  action  accrues,  and  Its  running  is  not  thereafter  sns- 
pended,  since  be  la  not  continuously  abeeat  from  the  state  for  a  year. 

Herrick,  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Alice  M.  Ooatello  against  Abner  P.  Downer.  From  an 
order  sustaining  a  demurrer  to  plaintiff's  reply,  and  from  a  judgment 
rendered  thereon,  plaintiff  appeals.     Affirmed. 

Argued  before  PARKEK,  P.  J.,  and  LANDON,  HERBIdK,  FDT- 
NAM,  and  MERWIN,  JJ. 

Hitchcock  &  McLennan,  for  appdlant. 
Charles  KeU<^g,  for  respondent. 

PARKER,  P.  J.  The  facts  averred  in  the  reply  In  this  case  show 
that,  on  the  day  the  note  matured,  the  defendant  was,  and  for  upward 
of  a  year  had  been,  a  resident  of  the  state  of  New  Jersey;  that  daring 
all  that  time,  howeva:,  he  had,  during  business  hours  in  each  day,  at- 
tended at  hin  ofiBce  in  the  city  of  New  York,  and  there  carried  on  his 
buBinesa.  Such  attendance  was  open  and  notorious,  and  seems  to 
have  been  of  such  a  character  that  the  plaintiff,  with  reaeonable  dili- 
goice,  would  have  had  no  difficulty  in  ascertaining  that  he  could  have 
been  found  and  served  with  process  there,  and  this  condition  existed 
for  about  e'ght  years  after  such  date,  before  this  action  was  brought. 
(Concede  that,  under  such  facts,  we  should  consider  the  defendant  as 
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having  been  "without  the  state"  at  the  time  the  cause  of  action  ac- 
crued, I  do  not  aee  how  we  can,  under  the  decisions,  escape  the  con- 
clusion that  he  had  more  than  six  Tears  before  the  commencement  of 
this  action  returned  to  this  state,  within  the  meaning  of  the  first 
clause  of  section  401  of  the  Ck>de,  in  such  a  manner  as  to  set  the  stat- 
ute of  limitations  running.  It  seems  to  be  well  settled  that,  under 
such  clause,  a  nonresident  at  the  time  the  note  matures  does  not  have 
to  move  into  and  take  up  his  residence  in  this  state  to  set  the  statute 
running.  An  open  and  notorious  coming  into  this  state,  "so  that  the 
creditor,  by  the  exercise  of  ordinary  diligence,  might  cauae  process 
to  be  served  upon  him,"  is  sufBcient  to  set  the  statutp  running.  Kan- 
dall  V.  Wilkins,  4  Denio,  577;  Palmo-  v.  Bennett,  83  Hun,  220,  31  X. 
Y.  Supp.  567;  Engel  v.  Fischer,  102  N.  Y.  400-404,  7  N.  E.  300.  Tlie 
cases  cited  by  the  appellant's  counsel  do  not  conflict  with  this  condu- 
sion.  Burroughs  v.  Bloomer,  5  Denio,  532,  was  a  case  where  the 
debtor  departed  from  this  state  after  the  cause  of  action  arose,  and 
the  decision  is  based  upon  the  construction  placed  upon  the  second 
clause  of  the  statute  as  it  then  existed.  Bassett  v.  Bassett,  55  Barb. 
518,  and  McC5ord  v.  Woodhull,  27  How.  Prac.  54,  were  both  based  upon 
the  same  authority  and  clause  of  the  section.  And  in  Bennett  v. 
Cook,  43  .N.  Y.  537,  the  decision  proceeds  upon  the  theory  that  ttie 
defendant's  daily  coming  into  the  city  to  att^id  to  his  business  set 
the  statute  running  in  Us  faror,  and  that  his  daily  departures  and 
absences  operated  to  stay  it,  under  the  second  clause  of  such  section 
as  it  then  stood.  The  case  of  Biker  v.  Curtis,  17  Misc.  Bep.  134,  39 
N.  Y.  Supp.  340,  is  based  entirely  upon  the  authority  of  this  latter  case. 
The  defendant  in  this  case,  therefore,  haviug  come  into  this  state 
after  the  maturity  of  the  note,  and  set  the  statute  running  in  his 
favor,  it  continued  to  run,  unless  by  some  act  of  his  wiliin  the  provi- 
sions of  the  second  clause  of  section  401,  as  it  existed  at  the  time  this 
action  was  commenced,  he  has  stopped  it  running.  The  second  clause 
of  that  section  then  provided  that  "if,  after  the  cause  of  action  ac- 
crued, the  defendant  departs  from  and  resides  out  of  the  state,  and  re- 
mains continuously  absent  therefrom  for  the  space  of  one  year  or 
more,  •  •  •  the  time  of  his  absence  is  not  a  part  of  the  time 
limited,"  etc  It  will  be  noticed  that,  under  this  provision,  the  debtor 
must  not  only  reside  out  of  the  state  after  his  departure,  but  must 
also  remain  continuously  absent  therefrom  for  the  space  of  one  year. 
Both  nonresidence  and  continuous  absence  for  a  year  must  concur  in 
order  to  stop  the  running  of  the  statute.  Hart  v.  Kip,  148  N.  Y.  306, 
42  N.  E.  712.  In  the  case  before  us,  the  debtor,  after  coming  into 
the  state,  and  setting  the  statute  running,  the  same  day  departed 
therefrom,  but  he  returned  the  next  day;  and  so  departed  one  day,  and 
returned  the  next,  upon  each  business  day,  for  substantially  eight 
years.  If  the  clause  of  the  section  under  consideration  merely  pro- 
vided that  his  departure  and  residence  out  of  the  state  should  operate 
to  prevent  the  statute  running  while  so  absent,  it  would  be  easy  to 
conclude  that  the  defendant's  absences  while  at  his  home  should  not 
be  counted  as  any  part  of  the  six  years  running  in  his  favor.  Such 
was  the  provision  of  this  clause  when  Burroughs  v.  Bloomer,  Bassett 
V.  Bassett,  and  Bennett  t.  Cook,  supra,  were  decided.     Construing  the 
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provision  to  mean  that  saccessive  absences  may  be  accumulated  and 
their  aggregate  deducted  from  the  period  of  limitation,  as  was  held  in 
Cole  V.  Jessup,  10  N.  Y.  96,  and  such  conclusion  necessarily  followed. 
But  with  the  additional  requirement  which  the  section  now  contains, 
that  he  must  also  remain  "continuously  absent  for  the  space  of  one 
year,"  those  cases  and  others  of  like  import  cease  to  be  authority. 
Although  constantly  a  resident  out  of  the  state,  his  daily  return  into 
it  for  the  legitimate  and  only  purpose  of  carrying  on  his  business 
there  rebuts  the  claim  that  he  was  "continuously  absent."  Evidently, 
that  provision  requires  something  more  than  a  continued  "nonresi- 
dence."  It  must  be  a  continued  "absence."  And,  although  it  is  not 
imi)robable  that  instances  will  arise  where  it  will  be  diflScult  to  de- 
termine whether  the  legislature  intended  to  include  them  within 
such  provision  or  not,  it  seems  too  clear  for  discussion  that  a  nonresi- 
dent who  is  daily  present,  and  carries  on  his  business  within  this  state, 
is  not  continuously  absent  therefrom  for  the  space  of  one  year.  That 
the  second  clause  of  this  section  is  applicable  to  the  case  of  a  debtor 
who,  being  a  nonresident  and  absent  when  the  cause  of  action  accrues, 
subsequently  returns  to  this  state,  sets  the  ertatute  running,  and  then 
departs  again,  is  held  in  C!ole  v.  Jessup,  supra.  I  am  aware  that, 
under  this  construction,  the  presence  of  the  defendant  in  this  state 
for  the  full  period  of  six  years  has  not  been  secured  to  this  plaintiff, 
and  that  similar  instances  may  frequently  occnr.  But  such  condi- 
tion seems  to  necessarily  result  from  the  comparatively  recent  require- 
ment in  the  statute  that  the  absence  of  the  debtor  must  be  continuous 
for  the  space  of  one  year.  However  onerous  upon  the  plaintiff  this 
construction  may  prove,  we  must  assume  that  the  legislature  has  pro- 
vided for  all  the  exceptions  which  a  sound  public  policy  dictated,  and 
must  administer  the  law  as  we  find  it.  Engel  v.  Kscher,  supra.  Our 
conclusion,  therefore,  is  that  the  facts  averred  in  the  reply  do  not 
avoid  the  defense  set  up,  and  that,  at  the  time  this  action  was  com- 
menced, it  was  barred  by  the  statute  of  limitations.  The  judgment 
of  the  special  term  was  therefore  correct,  and  should  be  afl9rmed. 

Judgment  and  order  affirmed,  with  costs.     All  concur,  except  HER- 
BICK,  J.,  dissenting. 


(Zl  Misc.  Bpp.  lao.) 

BAUMANN  ▼.  GUION. 

(Supreme  Court,  Special  Term,  New  York  County.   May,  1807.) 

TBRANCT   in   COMKOH— PARTlTfON. 

One  L.  and  his  wife  purchased  a  quantity  of  furniture  from  one  B.,  un- 
der an  agreement  In  writing  tbat  the  title  should  remain  In  him  until  the 
price  was  paid.  The  price  was  afterwards  paid  In  full,  and  thereafter  L. 
made  a  general  assignment  to  defendant,  who  took  and  retained  possession 
of  the  furniture,  and  the  right,  title,  and  Interest  of  L.'s  wife  therein  were 
■old  under  execution  to  platntMF.  Beld  that,  upon  payment  of  the  price  of 
the  furniture,  it  vested  in  L.  and  his  wife,  as  tenants  In  common,  in  equal 
shares;  that  the  assignment  and  t)ie  execution  sale  vested  the  title  to  the 
respective  shares  in  plaintiff  and  defendant;  and  that  an  action  could 
properly  be  maintained,  notwlttistnnding  the  exrius-lve  possession  by  de- 
fendant, to  obtain  a  sale  of  the  furniture  and  a  division  of  the  proceeds. 
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Action  by  Sidney  J,  Baumann  against  George  Q.  Guion,  assignee 
of  Iticliard  De  Logerot,  for  the  benefit  of  creditors,  to  compel  the 
sale  of  personalty  and  a  division  of  the  proceeds.  Judgment  for 
plaintiff. 

Shepard  &  Prentiss  (William  H.  Shepard,  of  counsel),  for  plain- 
tiff. 
Coudert  Bros.  (Joseph  Kling,  of  counsel),  for  defendant. 

CHASE,  J.  In  the  year  1891,  Blanche  Hauel  De  Logerot,  wife 
of  Richard  De  Logerot,  was  the  owner  of  the  buildings  at  the  cor- 
ner of  Fifth  avenue  and  Eighteenth  street,  in  the  city  of  New  York, 
known  as  "Hotel  De  Logerot."  Richard  De  Logerot  was  the  pro- 
prietor of  said  hotel,  and  Blanche  Hauel  De  Logerot  lived  at  the 
hotel  part  of  the  time.  On  the  22d  day  of  July,  1891,  Ludwig  Bau- 
mann, doing  business  in  the  name  of  Baumann  Bros.,  entered  into 
a  written  agreement  with  Richard  De  Logerot  and  Blanche  Hauel 
De  Logerot,  by  which  agreement  Ludwig  Baumann,  in  consideration 
of  f 4,500,  agreed  to  furnish  the  three  upper  floors,  halls,  and  stairs 
of  the  house  No.  124  Fifth  avenue,  as  annexed  to  Hotel  De  Logerot, 
in  accordance  with  the  schedule  annexed  to  said  agreement.  Rich- 
ard De  Logerot  and  Blanche  Hauel  De  Logerot  agreed  to  pay  for 
said  furnishings  as  provided  in  said  agreement,  and  said  agreement 
further  provided  that: 

"The  parties  of  the  Becond  part  [Richard  De  Logerot  and  Blanche  Haoet 
De  Logerot].  also  promise  and  agree  to  rfTert  and  tnalntaln  Are  Insurance 
upon  said  furniture  and  other  merchandise,  according  to  the  value  as  stated 
above,  and  to  maintain  the  same  In  a  sliding  scale  of  reduction  as  the  pay- 
ments hereinbefore  provided  for  are  made,  and  to  deliver  the  policies  therefor 
to  the  party  of  the  first  part  [Ludwig  Baumann];  It  being  understood  and 
agreed  that  the  title  to  said  furniture  and  other  merchandise  remains  In  the 
party  of  the  first  part  until  the  aforesaid  sums  and  Interest  shall  be  fully 
paid." 

The  payments  provided  for  in  said  agreement  were  all  made  prior 
to  the  commencement  of  this  action.  On  or  about  the  31st  day  of 
August,  1893,  Richard  De  Logerot  made  a  general  assignment  to 
George  G.  Guion  for  the  benefit  of  his  creditors.  In  the  schedules 
filed  by  the  assignee,  and  signed  by  the  assignor,  is  included  the 
furniture  purchased  as  stated  under  the  agreement  in  writing  of 
July  22,  1891.  Richard  De  Logerot  and  Blanche  Hauel  De  Logerot 
had  purchased  other  furniture  from  Ludwig  Baumann,  and  had  given 
their  promissory  notes  therefor,  at  least  two  of  which  promissory 
notes  were  not  ijaid  by  them,  or  either  of  them;  and  on  the  2d  day 
of  January,  1894,  Ludwig  Baumann  recovered  judgment  against 
Blanche  Hauel  De  Logerot  for  $2,099.50  on  one  of  said  notes,  and 
for  15,189.34  on  the  other  of  said  notes.  Execntions  were  issued 
on  these  judgments,  and  the  sheriff  made  several  ineffectual  at- 
tempts to  gain  entrance  to  the  Hotel  De  Logerot.  On  the  26th  day 
of  January,  1894,  a  writ  of  replevin  was  issued  to  the  sheriff  of 
New  York  county  to  recover  the  furniture  in  said  hotel  other  than 
that  included  in  the  agreement  of  July  22,  1891;  and,  with  the 
double  purpose  of  serving  this  writ  of  replevin  and  of  making  a  lev]^' 
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irader  the  said  executions  upon  the  right,  title,  and  interest  of 
Blanche  Hauel  De  Logerot  in  and  to  the  property  mentioned  in  the 
agreement  of  July  22,  1891,  the  sheriff  went  to  Hotel  De  Logerot, 
and  gained  admission.  He  went  through  the  hotel  from  room  to 
room,  and  a  person  familiar  with  the  property  pointed  out  the  same, 
piece  by  piece,  and  the  property  mentioned  in  the  writ  of  replevin 
was  checked  from  one  List,  and  that  levied  upon  by  virtue  of  the 
executions  was  checked  from  another  list;  and,  when  they  had 
finished,  a  copy  of  the  list  of  property  levied  upon  under  the  exe- 
cutions was  left  with  the  defendant's  son,  who  represented  the  de- 
fendant at  Hotel  De  Logerot,  .and  in  whose  possession  the  prop- 
erty was  at  the  time.  The  defendant  had  a  list  of  the  property  taken 
nnder  the  writ  of  replevin.  On  each  list  the  property,  so  far  as 
possible,  was' designated  by  the  descriptive  marks  or  nnmbers  that 
merchants  have  on  their  goods  by  which  to  designate  fhem.  After 
making  the  levy  and  serving  the  writ  of  replevin  as  stated,  the 
sheriff  put  a  watchman  in  charge  of  the  property  levied  upon  and 
replevied,  and  such  watchman  remained  ttere  in  possession  of  the 
property  until  after  the  sale.  The  property  taken  by  virtue  of  the 
executions  was  the  same  property  purchased  under  the  agreement 
of  July  22,  1891.  Notices  of  the  sale,  specifying  that  the  sheriff, 
on  the  5th  day  of  February,  1894,  would  sell  all  the  right,  title,  and 
interest  of  Blanche  Hauel  De  Logerot  of,  in,  and  to  the  furniture, 
mattresses,  carpets,  beddings,  washstands,  eto.,  contained  in  Hotel 
De  Logerot,  were  posted;  and  on  the  said  5th  day  of  February, 
1894,  the  sheriff,  together  with  the  auctioneer  and  such  persons  as 
attended  the  sale,  went  from  room  to  room  in  Hotel  De  Logerot, 
and  the  articles  to  be  sold  under  the  executions  were  pointed  out 
and  separated;  and  the  sale  was  had,  and  the  plaintiff  became  the 
purchaser  of  the  property  mentioned  In  the  complaint  herein,  but 
did  not  remove  theproperty  from  the  buildings. 

The  statute  declaring  that  every  estate  granted  or  devised  to  two 
or  more  persons  in  their  own  right  shall  be  a  tenancy  in  con>mon, 
unless  expresslv  declared  to  be  in  joint  tenancy,  applies  to  per- 
sonal estate.  Mills  v.  Hnsson,  140  N.  Y.  99,  35  N.  E.  422.  Hus- 
band and  wife  may  hold  personal  property  in  common.  Kaufman 
V.  Schoeffel,  46  Hun,  571;  In  re  Albrecht,  136  N.  Y.  91,  32  N.  E. 
632.  Where  a  conveyance  or  agreement  of  sale  to  two  or  more  per- 
sons does  not  state  the  interest  of  each,  their  interests  are  presumed 
to  be  equal.  Campau  v.  Gampau,  44  Mich.  31.  Under  the  agree- 
ment of  July  22,  1891,  Richard  De  Logerot  and  Blanche  Hauel  De 
Logerot  became  the  owners  of  the  personal  property  mentioned  in 
the  agreement,  as  tenants  in  common,  in  equal  shares,  subject  to 
the  title  remaining  in  Ludwig  Baumann  for  his  security  until  the 
payment  of  the  purchase  price  as  provided  by  the  agreement.  The 
purchase  price  having  been  paid  as  provided  by  the  agreement,  the 
title  vested  in  them.  Richard  De  Logerot  had  no  right  or  authority 
to  sell  the  interest  or  share  of  his  wife  by  virtue  of  his  being  an 
owner  with  her  as  tenant  in  common,  and  there  is  no  pretense  that 
he  ever  sold  or  claimed  to  sell  the  share  of  his  wife  in  such  prop- 
erty by  virtue  of  his  power  of  attorney  from  her.    In  the  absence 
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of  some  agreement  atibsequent  to  Jnly  22,  1891,  the  poBseBsion  of 
Kichard  De  Logerot  and  of  Ms  assignee  after  his  assignment  does 
not  create  any  presumption  of  exclusive  ownersliip  in  them.  The 
general  assignment  of  Bichard  De  Logerot  vested  in  the  defendant 
as  such  assignee,  the  right,  title,  and  interest  of  Richard  De  Lo- 
gerot; and  the  sale  under  the  executions  vested  in  the  plaintiff  the 
right,  title,  and  interest  of  Blanche  Hauel  De  Logerot  in  the  per- 
sonal property  in  question;  and  the  plaintiff  and  defendant  tiias 
became  equal  owners  thereof,  as  tenants  in  common.  The  rule  that 
the  formalities  in  forced  alienations,  like  the  levy  and  sale  in  this 
case,  are  to  be  strictly  observed,  is. intended  for  the  benefit  of  the 
defendant  in  the  execution  and  the  purchaser.  It  does  not  appear 
that  the  plaintiff  had  any  knowledge  of  the  formal  notice  of  sale, 
or  of  its  contents,  and  there  was  no  irregularity  in  the  levy  and 
sale  of  which  the  defendant  in  this  action  can  complain.  The  prop- 
erty was  of  such  a  character  as  not  to  be  readily  divisible  except  by 
agreement  between  the  parties,  and  they  were  unable  to  come  to 
any  agreement  in  regard  to  a  division  or  sale.  As  the  property  was 
not  in  its  nature  separable,  this  action  in  equity  is  the  proper  rem- 
edy, and  the  fact  that  the  property,  at  the  commencement  of  this 
action,  was  in  the  exclusive  possession  of  the  defendant,  will  not 
defeat  the  action.  Freem.  Co-Ten.  §  448;  Tripp  v.  Eiley,  15  Barb. 
333;  Pom.  Eq.  Jur.  (2d  Ed.)  §  1391. 

Under  an  agreement  by  the  parties  to  this  action  subsequent  to 
the  commencement  of  the  action,  the  property  was  actually  sold, 
and  the  proceeds,  amounting  to  f3,652.06,  were  deposited  on  the 
11th  day  of  April,  1894,  in  the  New  York  Security  &  Trust  Com- 
pany, to  the  credit  of  this  action,  to  stand  in  lieu  of  the  property, 
and  subject  to  the  further  order  or  judgment  of  this  court.  The 
plaintiff  is  entitled  to  judgment  declaring  that  the  property  men- 
tioned in  the  complaint  was,  and  the  proceeds  thereof  are,  the  prop- 
erty of  the  parties  hereto,  in  equal  shares,  and  directing  the  New 
York  Security  &  Trust  Company  to  pay  over  such  fund,  together 
with  any  accumulated  interest  thereon,  accordingly.  Costs  of  this 
action  are  awarded  to  the  plaintiff,  payable  out  of  the  said  fund  prior 
to  said  division. 


STOCKS  V.  FOOTB. 
(Supreme  Court,  Appellate  Dlrlsioa,  Fourth  D^>ar(ment.   July  29.  1807.) 

KBGLieBNOB— EviDBRCB. 

In  order  to  recover  for  negligence  In  setting  out  a  fire  thereafter  spread 
through  plaintiff's  land,  the  specific  negligence  must  be  shown. 

Appeal  from  trial  term,  Livingston  county. 

Action  by  John  H.  Stooks  against  John  B.  Foote  to  recover  damages 
for  the  destruction  of  property  by  fire  alleged  to  have  been  negligently 
set  by  defendant.  From  a  judgment  dismissing  the  complaint,  and 
from  an  order  denying  a  new  trial,  plaintiff  appeals.     AfBrmed. 

The  complaint  alleges  that  "on  or  about  the  24th  day  of  October.  1S9S,  at 
the  town  of  Alt.  Morris  aforesaid,  the  said  defendant,  Foote,  wrongfully  and 
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negligently  set  fire  to  a  quantity  oi'  tonsh  and  stmnpt  npon  lands  near  by 
those  of  plaintiff  4iereln,  and  wrongfully  end  negligently  left  the  same  burning 
in  and  near  a  quantity  of  dead  leaves  and  other  combustible  material,  by 
reason  of  whlcb  wrongful  and  negligent  act  the  fire  In  question  spread-  to  anil 
upon  the  lands  and  premises  of  plaintiff,  burning  and  destroying  plaintiff'D 
fences,  a  large  quantity  of  fire  wood,  and  valuable  trees  and  growing  timber." 
The  answer  contained  denials  of  the  complaint,  and  an  avermest  that.  If  the 
defendant  set  any  fires,  "he  used  due  care  and  diligence  In  and  about  setting 
said  fires  and  guarding  the  same;  and  that  said  Injury  complained  of  was  not 
caused  by  any  wrongful  or  negligent  act  on  the  part  of  the  defendant." 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GBEEN,  aad  WABD, 

tlu* 

W.  I.  Van  Allen,  for  appellant. 
E.  C.  Olney,  for  respondent. 

HARDIN,  P.  J,  I  think  the  plaintiff  failed  to  give  evidence  suf- 
ficient to  require  the  court  to  submit  the  question  of  the  defendant's 
alleged  negligence  to  the  jury,  and  that  the  nonsuit  was  properly 
granted,  and  the  order  denying  the  motion  for  a  new  trial  on  a  case 
and  exceptions  was  proper.  Frier  v.  Canal  Co.,  86  Hun,  465,  33 
N.  Y.  Supp.  886;  Miller  v.  Railroad  Co.,  92  Hun,  282,  36  N.  Y.  Supp. 
719;  Brown  v.  Raikoad  Co.,  4  App.  Div.  465,  38  N.  Y.  Supp.  655. 
The  doctrine  laid  down  in  Ryan  v.  Railroad  Co.,  35  N.  Y.  210,  has  been 
limited  and  qualified.  Webb  v.  Railroad  Co.,  49  N.  Y.  427;  Cornish 
V.  Insurance  Co.,  74  N.  Y.  295;  Lowery  v.  RaUway  Co.,  99  N.  Y.  166, 
1  N.  E.  608;  Plinn  v.  Railroad  Co.,  142  N.  Y.  11, 86  N.  E.  1046;  Frace 
V.  Railroad  Co.,  143  N.  Y.  182,  38  N.  E.  102.  I  think  the  judgment 
and  order  should  be  afSrmed  with  costs. 

Judgment  and  order  afQrmed,  with  costs.     All  concur. 


(20  App.  Dlv.  .80.) 

LAWRENCB  v.  SCHABPEB. 

9 

(Supreme  Court,  Appellate  Division,  Fourth  Department.   July  29.  1S97.) 

Insdrawce— Rbstricting  Right  to  Bob— VAonrrT. 

A  stipulation  in  a  Lloyds  insurance  policy  executed  by  one  of  the  under- 
writers for  himself,  and  as  attorney  in  fact  for  the  others,  that  no  action 
"to  enforce  the  provisions  of  this  policy"  shall  be  brought  except  against 
said  attorney,  who  is  designated  to  represent  all  the  underwriters,  and  th.at 
each  will  abide  the  result  of  such  action,  is  valid,  and  precludes  separate 
actions  against  the  several  underwriters  tfll  their  liability  has  been  fixed 
In  the  action  against  their  attorney. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Thomas  E.  Lawrence  against  Gustave  A.  Schaefer.  Prom 
a  judgment  dismissing  the  complaint  (see  42  N.  Y.  Supp.  992),  plaintiff 
appeals.     Affirmed. 

Action  upon  a  Lloyds  Insurance  policy,  bearing  the  name  of  25  underwrltei's, 
executed  by  C.  Hagen,  as  attorney  in  fact  for  the  24  underwriters,  and  by  .him- 
self, as  one  of  the  25.  The  policy  provided,  among  other  things,  viz.:  "No 
action  shall  be  brought  to  enforce  the  provisions  of  this  policy  except  against 
the  attorney,  and  representing  all  the  underwriters,  and  each  of  the  under- 
writers hereby  agree  to  abide  the  result  of  any  suit  so  brought,  as  fixing  hia 
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IndlTldna]  responalbillty  beFeunder.  Judgment  In  any  such  action  shall  be 
satisfied  out  of  the  unexpended  premiums  In  the  hands  of  the  ondorwriters: 
If  micta  premiums  sliall  be  insufficient,  then  out  of  the  deposit  made  by  tbe 
several  •underwriters,  as  hereinbefore  expressed  and  limited;  but  in  no  case 
shall  the  judgment  bind  the  property  of  tbe  said  attorney  to  a  greater  extent 
than  his  liability  as  an  individual  underwriter."  A  loss  occurred,  and  was  ad- 
Justed  and  apportioned,  and  proofs -of  loss  were  furnished  to  the  company, 
"and  the  proportionate  liability  of  each  underwriter  is  the  sum  of  PiS.-Vi." 
I'he  iMjurt  foimd  as  a  fact,  vl7..:  "That  no  suit  has  been  brought  against  Haiwn 
as  attorney:  that  each  underwriter  has  been  separately  sued  on  this  policy, 
and  twenty-five  actions  are  now  pending,  including  one  against  Hagen,  as 
one  of  said  tmderwriters."  The  cause  of  action  was  duly  assigned  to  the 
plaintiff.  The  court  found  as  conclusions  of  law,  viz.:  "I  find  and  decide  that 
before  any  action  can  be  maintained  against  the  underwriters,  Individually, 
to  recover  upon  said  policy,  and  to  assert  any  liability  against  them  as  indi- 
vldunls,  their  attorney  In  fact  must  first  be  sued, ' as  stipulated  in  said  policy. 
(2)  That  the  clauses  in  said  policy  hereinbefore  recited,  requiring  actions  for 
the  enforcement  of  said  policy  to  be  commenoed  primarily  against  tbe  said 
attorney,  C.  Hagen,  are  valid,  and  compose  part  of  the  contract  between  the 
nnderwrltera  and  the  assured."  Upon  such  conclusions  of  law,  the  complaint 
was  dismissed,  with  costs.  Tbe  trial  judge,  in  an  opinion  <42  N.  Y.  Sopp.  8B3), 
correctly  states  the  facts,  and  elaborately  discusses  the  questions  of  law. 

Argued  before  HASDIN,  P.  J.,  ajid  ADAMS,  GREEN,  and  WARD, 
JJ. 

George  S.  Hnll  and  Sidney  W.  Petrie,  for  appellant 
A.  J.  Bobortson,  for  respondent. 

FEB  OUBIAM.  The  conclusion  stated  In  the  findings  and  opinion 
of  Spring,  J.,  seems  to  be  sustained  by  Leiter  v.  Beecher,  2  App.  Div. 
577,  37  N.  Y.  Supp.  1114,  and  Concentrating  Works  v.  Ackermann,  6 
App.  Div.  540,  39  N.  Y.  Supp.  585.  The  attorney,  C.  Hagen,  was  also 
an  underwriter,  and  hence,  the  case  differs  from  Parjeon  v.  Fogg,  10 
Misc.  Kep.  220,  37  N.  Y.  Supp.  980.  The  logic  of  the  Leiter  Case 
seems  to  indicate  that  the  restrictive  language  used  in  the  policy  is 
not  void  as  against  public  policy;  and  the  opinion  delivered  by  Spring, 
J,,  applies  the  doctrine  of  that  case,  as  well  as  the  case  of  Concentrat- 
ing Works  V.  Aciiermann,  supra,  to  the  questions  here  presented,  and 
sustains  the  conclusion  reached  by  the  trial  judge.  If  the  foregoing 
views  are  correct,  the  judgment  entered  thereon  should  be  sustained. 

Judgment  afBrmed,  with  costs.  All  concur,  except  HABDIN,  P.  J., 
not  voting. 
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UNION  STOVE  WORKS  ▼.  KLINGMAN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department   August  4,  1897.) 

L  MBC0ANIC8'  Ltkms— Notice— Vbbificatios. 

A  verification  by  an  agent  of  a  notfte  of  lien,  pursuant  to  Lavrs  ISS.'), 
c.  342,  S  4,  is  suffldent  U  It  follows  the  exact  language  of  (be  statute. 

S.  Same— Propkktt  Subject  to  Lien. 

Plaintiff  furnished,  and  set  up  In  flats  erected  by  defendant,  several 
furnaces,  connected  with  the  chimneys  by  store  pipes,  and  with  registers 
on  the  different  floors  by  bot-alr  pipes,  wbldi  were  included  In  the  contract, 
and  were  put  In  while  the  buildings  were  In  process  of  erection;  Iron 
lath  and  tin  being  furnlghed  and  put  in  where,  the  pipes  were  built  Into 
the  partitions.  A  number  of  ranges,  also  furnished  under  the  contract, 
were  equipped  with  warming  closets,  water  backs,  boilers,  pipes,  etc.,  were 
set  upon  hearths  provided  for  that  purpose,  and  were  connected  with  the 
chimneys  and  the  water  pipes.  Defendant  subsequently  sold  the  bouses,  and 
the  furnaces  and  ranges  passed  with  the  realty.  Held,  that  the  furnishing 
of  such  furnaces  and  ranges,  with  their  attachments,  and  the  work  done 
In  placing  them  In  position,  was  labor  performed  and  materials  furnished 
in  "erecting"  the  bouses,  within  the  mechanic's  lien  statute. 

Appeal  from  special  tenn,  New  York  county. 

Action  by  the  Union  Stove  Works  against  Frederick  Klingman 
and  others  to  foreclose  a  mechanic's  lien.  From  a  judgment  for 
plaintiff,  defendants  appeal.     AflSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  PATTER- 
SON, O'BRIEN,  and  PARKER,  JJ. 

George  Bell,  for  appellant  Klingman. 

Benjamin  Patterson,  for  appellants  Bobinson  and  Linbacher. 

Frank  IL  Avery,  for  respondent 

PARKER,  J.  The  defendant  Klingman  pnrchaBed  of  the  plain 
tiff  68  Astor  ranges,  boilers,  and  attachments,  and  foar  hot-air  fur- 
naces, with  hot-air  pipes,  smoke  pipes,  and  registers,  to  be  used  in 
a  building  which  he  was  erecting.  For  such  material  and  the  labor 
necessary  in  setting  the  same,  the  defendant  became  indebted  to  the 
plaintiff  in  the  sum  of  f  1,991.64,  and  the  latter  caused  a  mechanic's 
lien  therefor  to  be  filed  within  the  time  provided  by  statute.  This 
suit  was  brought  to  foreclose  snch  lien,  and  it  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff. 

t  On  this  review,  the  defendant  urges  (1)  that  the  verification  of 
plaintiff's  notice  of  lien  was  not  in  conformity  with  the  statute,  and 
therefore  a  valid  lien  was  not  created;  (2)  that  the  ranges  were 
not  permanently  affixed  to  the  freehold,  and  therefore  not  within 
the  scope  of  the  statute  which  authorisses  a  lien  "for  materials  used 
in  erecting,  altering,  or  repairing  any  house,"  etc.;  and  (3)  that  the 
plaintiff  failed  to  show  a  performance  of  the  contract  on  its  part. 

The  lien  was  signed  "Union  Stove  Works,  by  Newton  H.  Burr, 
Agent,"  and  was  verified  by  the  affidavit  of  the  agent.  The  me- 
chanic's lien  act  provides  for  an  execution  and  verification  of  the 
notice  of  lien  by  an  agent  (Laws  1885,  c  342,  §  4) ;  and  this  verifica- 
tion was  in  the  language  of  the  statute.  The  appellant,  conceding 
that  the  verification  is  in  the  precise  words  of  the  statute,  urges 

46  N.Y.S.— 46 
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that  it  is  not  witbin  its  spirit,  because  it  does  not  appear  therefrom 
whether  the  veriflcation  was  based  upon  the  knowle^e  of  the  agent, 
or  upon  information  and  belief.  We  regard  this  question  as  no 
longer  open  for  discussion.  It  has  been  frequently  held  that  a  veri- 
fication following  the  exact  language  of  the  statute  is  sufficient. 
Schwartz  v.  Allen  (Super.  Buff.)  7  N.  Y.  Supp.  5;  Moore  v.  McLaugh- 
lin, 66  Hun,  133,  21  N.  Y.  Supp.  55;  Staubsandt  v,  Lennon,  22  N.  Y. 
Supp.  544,  545,  3  Misc.  Rep.  90,  affirmed  142  N.  Y.  666,  37  N.  E. 
570;  Ward  v.  Kilpatrick,  85  N.  Y.  413,  417;  Kealey  v.  Murray,  61 
Hun,  619  (see,  for  opinion,  s.  c,  15  N.  Y.  Supp.  403);  Boyd  v.  Baasett 
(Sup.)  16  N.  Y.  Supp.  10, 11. 

We  agree  with  the  trial  court  that  the  labor  performed  in  setting 
the  furnaces  and  ranges,  and  the  furnishing  of  such  furnaces  and 
ranges  with  the  necessary  pipes  and  appurtenances,  constituted  labor 
performed  and  materials  furnished  in  the  erection  of  the  houses, 
within  the  meaning  of  the  statute.  The  buildings  for  which  these 
materials  were  furnished,  and  on  which  the  labor  for  which  recovery 
was  had  was  performed,  were  four  flve-story  flats  situated  in  the 
city  of  New  York.  They  were  built  by  the  defendant  for  the  pur- 
poses of  sale,  and  they  were  subsequently  sold,  the  fumaces  and 
ranges  passing  into  the  possession  of  the  purchaser  as  part  of  the 
structure.  The  fumaces  were  set  in  the  cellars  of  the  houses, 
and  connected  with  the  chimneys  by  stove  pipes,  and  to  the  build- 
ings by  hot-air  pipes  running  through  the  houses  and  to  the  different 
floors.  The  hot-air  pipes,  the  furnishing  of  which  constituted  part 
of  the  entire  contract,  which  included  hot-air  fumaces,  Astor  ranges, 
boilers,  and  attachments,  and  the  value  of  which  is  included  in  the 
recovery  in  this  action,  were  put  in  by  the  plaintiff  while  the  build- 
ings were  in  process  of  construction,  and  while  the  partitions  were 
being  built  They  ran  to  registers  on  the  different  floors,  and,  where 
the  pipes  were  built  into  the  partition,  the  plaintiff  furnished  and 
put  in  iron  lath  and  tin.  The  ranges  were  equipped  with  warming 
closets,  water  backs,  boilers,  pipes,  tubes,  and  couplings,  were  set  into 
position  on  hearths  provided  for  that  purpose,  and  were  connected 
to  the  chimneys  by  a  smoke  pipe.  They  were  also  connected  to 
the  water  pipes  running  through  the  buildings  by  iron-pipe  connec- 
tions screwed  to  the  boilers.  While  It  is  true  that  some  portion  of 
the  material  for  which  recovery  has  been  had  could  have  been  re- 
moved without  difficulty,  notably  the  ranges,  the  object  of  the  erec-' 
tion  of  the  buildings,  and  the  circumstances  surrounding  their  pur- 
chase and  their  annexation  to  the  freehold,  are  sufficient  to  support 
the  conclusion  that  it  was  the  intent  of  the  parties  that  they  should 
be  annexed  to  the  realty,  and  pass  as  fixtures.  It  is  the  general 
rule  that  fixtures  of  this  character,  whether  actually  or  constructive- 
ly annexed  to  the  freehold,  pass  by  conveyance  or  mortgage,  where 
there  is  nothing  to  indicate  a  contrary  intention.  Pratt  v.  Baker, 
92  Hun,  331,  36  N.  Y.  Supp.  928;  Grosz  v.  Jackson,  6  Daly,  463: 
Voorhees  v.  McGinnis,  48  N.  Y.  278,  282;  Ward  v.  Kilpatrick,  85 
N.  Y.  413;  Watts-Campbell  Co.  v.  Yuengling,  125  N.  Y.  1,  25  N.  E. 
1060;  Buckley  v.  Bucklev,  11  Barb.  43,  63;  In  re  Eureka  Mower 
Co.,  86  Hun,  309,  312,  33  N.  Y.  Supp.  486;  McEea  v.  Bank,  66  N.  Y. 
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489;  Quiml^  t.  Sloan,  2  E.  D.  Smith,  594.  The  cases  dted  by  the 
appellant  (Duflfus  v.  Furnace  Co.,  8  App.  Div.  567,  40  N.  Y.  Supp. 
925,  and  Kerby  v.  Clapp,  15  App.  Div.  37,  44  N.  Y.  Supp.  116)  are 
not  in  point.  In  the  Duffus  Case  the  furnaces,  and  in  the  Kerby 
Case  the  ranges  and  heaters,  were  sold  onder  a  contract  of  condi- 
tional sale,  which  expressly  {wovided  that  the  property  shonld  re- 
main the  property  of  the  seller  until  paid  for.  The  only  evidence 
of  the  intent  of  the  parties  was  furnished  by  the  agreement  itself, 
and  from  that  it  appeared  that  both  the  vendor  and  vendee  elected 
to  treat  and  hold  the  articles  as  personal  property,  even  after  they 
were  annexed  to  the  building. 

The  appellant  also  contends  that  the  plaintiff  did  not  do  the  work 
in  the  best  manner,  not  using  the  best  material,  and  not  leaving 
the  furnaces  in  a  thorough  working  condition,  as  provided  by  its 
contract.  Evidence  was  offered  tending  to  show  that  the  ranges 
smoked  so  badly  that  the  apartments  were  frequently  filled  with 
smoke,  causing  the  tenants  to  vacate  the  premises;  that  the  water 
backs  were  defective;  that  the  offsets  on  the  ranges  were  not  of 
proper  construction,  and  the  setting  of  the  furnaces  was  faulty. 
The  plaintiff  attempted  to  meet  these  oharges  of  faulty  construction 
by  a  description  of  the  work  performed,  and  experts  were  called  by 
both  the  plaintiff  and  the  defendant.  The  plaintiff's  experts  testi- 
fied that  the  construction  was  proper,  usual,  and  effective;  while 
the  defendant's  experts  presented  a  contrary  view.  Thxa  was  pre- 
sented a  question  of  fact,  which  the  learned  trial  court  found,  and, 
as  we  think,  rightly,  in  favor  of  the  plaintiff. 

The  judgment  ubould  be  afSrmed,  with  costs.     All  concur. 


PEOPLE  ex  rel.  COHEN  v.  MARTIN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    August  4,  1897.) 

PoiiicE— D18MI88A1,— Validitt  of  Procebdiros. 

One  who  procures  his  appointment  to  the  police  force  by  fraudu'.ent  vio- 
lation of  the  civil  service  rules  may  be  dismissed  without  the  presentation 
of  written  cbaiges,  wbicb  Is  only  required  In  the  case  of  one  lawfully  ap- 
pointed. 

Certiorari  by  Solomon  Cohen  to  review  the  decimon  of  James  J. 
Martin  and  others,  police  commissioners  of  the  city  of  New  Y^ork,  in 
dismissing  relator  from  the  police  force.    Writ  quashed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
OTBRIEN,  and  PARKER,  JJ. 

A.  Levy,  for  relator. 

T.  Farley,  for  respondents. 

PATTERSON,  J.  The  relator,  claiming  to  be  a  member  of  the 
police  force  of  the  city  of  New  York,  and  that  he  had  been  unlawfully 
stricken  from  the  roll  of  the  police  department  by  the  respondents, 
procured  a  writ  of  certiorari  to  review  tiieir  action.  They  have  made 
return  of  their  proceedings,  and  of  the  record  of  an  investigation  made 
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by  them,  npon  the  disclosures  contained  in  which  thqr  passed  the  reso- 
lution dropping  the  relator  from  the  roll  of  membership  of  the  police 
force.  The  relator  was  accused  of  securinK  his  place  on  the  force  by 
a  gross  fraud  and  a  riolation  of  the  civil  service  rules.  It  was  shown 
that  he  had  passed  a  sufficient  examination  as  to  mental  qualiflcationa 
to  serve  as  a  policeman;  but  it  was  required  as  a  condition  precedent 
to  his  lawful  appointment  that,  as  an  applicant  passing  the  civil  serv- 
ice examination,  he  should  subscribe  the  surgeon's  certificate  of  his 
eligibility.  The  charge  made  against  the  relator,  in  substance,  was 
that  he  did  not  personally  sign  his  name  to  the  surgeon's  oertiflcate 
required  by  the  civil  service  board.  The  principal  objection  taken  to 
the  action  of  the  respondents  is  that  the  proceeding  was  not  conducted 
in  a  lawful  and  proper  manner;  that  no  written  charges  or  specifica- 
tions were  so-ved  upon  the  relator;  and  that  he  did  not  have  such  a 
hearing  as  he  was  entitled  to  as  a  member  of  the  police  force.  But  the 
charge  against  him  did  not  relate  to  any  offense  committed  by  him  as 
a  member  of  the  force.  The  proceeding  was  merely  an  investigation 
into  matters  preceding  his  appointment,  and  related  to  the  subject  of 
his  ever  having  been  lawfully  employed  upon  the  force.  What  was 
said  by  the  general  term  of  the  supreme  court  in  the  case  of  Krashin- 
sky  V.  Martin,  91  Hun,  425,  36  N.  Y.  Supp.  851,  directly  applies  to  this 
case.  Under  the  authority  of  the  decision  in  that  case,  the  proceedings 
had  by  the  police  commissioners  were  regular  and  proper,  and  there 
is  no  force  in  the  objection  that  he  did  not  have  a  proper  hearing  so 
far  as  the  form  and  methods  of  procedure  are  concerned. 

The  evidence  before  the  commissioners  was  sufficient  to  authorize 
the  action  they  took.  There  was  proof  upon  which  they  were  entitled 
to  act,  namely,  a  comparison  of  handwriting  and  the  testimony  of  an 
expert  The  signature  of  the  relator  to  his  examination  as  to  mental 
qualifications  was  genuine,  and  it  differed  most  widely  from  the  sig- 
nature affixed  to  the  surgeon's  certificate  of  physical  qualification. 
The  differences  were  not  those  incidental  and  ordinary  variances  that 
are  to  be  observed  in  different  genuine  signatures  of  the  same  person, 
but  they  were  so  radical  in  their  character  as  to  indicate  that  they 
were  not  made  by  the  same  person.  The  expert  witness  gave  his  rea- 
sons, and  pointed  out  the  inherent  characteristic  variations  tending  to 
show  that  the  signatures  were  made  by  different  persons;  and  the 
inspection  of  the  writing  made  by  the  police  commissioners  was  suffi- 
cient to  satisfy  them  of  the  fraud  that  had  been  perpetrated  in  the  pro- 
curement of  the  appointment.  No  explanation  was  made  or  attempted 
to  be  made  on  behalf  of  the  relator,  although  all  the  facts  wece  within 
his  personal  knowledge. 

The  writ  of  certiorari  must  be  quashed,  and  the  proceedings  dis- 
missed, with  costs.    All  concur. 
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(Supreme  Court,  Appellate  Division,  Flrat  Department   August  4,  1897.) 

Insurakcb — Transfer  of  Risks— VALrniTT  of  Substitcted  Poltct. 

The  provision  of  the  Massachusetts  Insurance  law,  forbidding  the  taking 
of  risks  on  the  lives  of  persons  over  60  years  of  age,  relates  to  original  in- 
Burance,  and  does  not  invalidate  a  policy  Issued  by  an  Insurance  corpora- 
tion In  lieu  of  a  policy  in  another  company  with  which  it  has  consoUdn  teil, 
and  whose  outstanding  risks  It  has  taken,  the  Insured  having  been  witiiin 
the  prescribed  age  when  the  original  policy  issued. 

Appeal  from  trial  tenu,  New  York  county. 

Action  by  William  J.  Band  against  the  Massachusetts  Benefit 
Life  Association  to  recover  money  paid  on  an  insurance  policy. 
From  a  judgment  dismissing  the  complaint  on  the  merits  after  trial 
to  the  court  on  an  agreed  statement  of  facts  (42  N.  Y.  Supp.  2G),  plain- 
tiff appeals.     A£Qnned. 

Argued  before  VAN  BRUNT,  P.  J,  and  EUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ. 

David  K.  Case,  for  appellant. 
J.  K.  Hayward,  for  respondent. 

PATTERSON,  J.  The  cause  of  action  as  set  forth  in  the  com- 
plaint is  based  upon  allegations  of  fraud.  The  averments  are,  in 
substance,  that  with  intent  to  cheat  and  defraud  the  plaintiff's  as- 
signor, and  thereby  procure  him  to  pay  to  it  certain  moneys,  the 
defendant,  through  its  agents,  falsely  and  fraudulently  represented 
that  it  was  duly  authorized  to  issue  to  him  a  certain  policy  of  life 
insurance,  whereas  in  fact  it  was  prohibited  by  statute  from  so  do- 
ing. The  defendant  is  a  Massachusetts  corporation,  and  at  the  time 
it  issued  its  policy  to  the  plaijktiff's  assignor  it  was  not  allowed  to 
take  risks  on  the  lives  of  persons  over  60  years  of  age;  the  plaintiff's 
assignor  being  at  that  time  about  62  years  old.  Knowledge  of  the 
alleged  misrepresentation  is  charged,  and  the  deceit  claimed  to 
have  been  practiced  is  the  only  foundation  of  the  action.  All  fraud 
is  fully  denied  in  the  answer.  The  cause  was  submitted  at  the 
trial  on  an  agreed  statement  of  facts,  from  which  it  conclusively  ap- 
pears that,  if  a  determination  were  to  be  made  under  and  according 
to  the  issues  as  they  are  framed  by  the  pleadings,  the  judgment  ap- 
pealed from  is  manifestly  right.  The  plaintiff  failed  altogether 
to  sustain  his  complaint.  There  is  not  one  syllable  of  proof  to 
show  fraud  or  deceit.  The  substance  of  the  charge  is  that  the  de- 
fendant, being  forbidden  by  law  from  taking  a  risk  on  the  life  of  a 
person  of  the  age  of  the  plaintiff's  assignor,  stated  that  it  could 
make  a  valid  contract  with  him  (doubtless  what  is  meant  is  that 
the  agents  concealed  its  want  of  authority  to  make  the  contract), 
issued  its  policy,  allowed  him  to  pay  assessments  and  mortuary  calls, 
while  he  was  in  ignorance  that  its  contract  with  him  was  void,  and 
would  be  unenforceable.  The  agreed  statement  of  facts  shows  that 
an  intent  to  defraud  did  not  exist,  and  that  there  is  no  ground  for 
even  the  slightest  inference  against  the  honesty  and  good  faith  of 
the  defendant  in  the  transaction.     The  plaintiff's  assignor,  prior  to 
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December  10, 1889,  held  a  policy  of  insurance  in  the  Security  Mutual 
Benefit  Society  of  New  York.  That  company  was  consolidated 
with  the  defendant  at  the  date  mentioned,  the  latter  taking  over  the 
outstanding  risks  of  the  former  by  way  of  reinsurance,  and  issuing 
its  policies  in  exchange  for  those  of  the  Security  Company.  The 
Massachusetts  statute  allowed  companies  chartered  by  that  state  to 
consolidate  with  other  and  similar  corporations.  The  plaintiff's 
assignor  was  within  the  age  limit  when  he  took  out  his  policy  in 
the  Security  Company.  He  surrendered  that  policy  to  the  defend- 
ant, pursuant  to  the  consolidation  scheme,  and  accepted  the  sub- 
stituted policy  of  the  defendant.  In  the  agreed  statement  of  facts 
it  is  admitted  "that  the  defendant  was  advised  at  the  time  of  said 
consolidation  by  counsel  learned  in  the  law  that  it  had  good  right  to 
receive  and  give  insurance  to  such  consolidates  then  upwards  of 
sixty  years  of  age,  and  that  its  action  in  said  transaction  was  in 
pursuance  of  such  advice,  and  in  the  belief  that  it  was  acting  l^allj 
in  the  premises.'  That  part  of  the  stipulation  disposes  effectually 
of  the  cause  of  action  arising  out  of  alleged  fraud. 

There  is,  however,  another  view  of  the  case  requiring  considera- 
tion. It  was  submitted  for  decision,  apparently  without  regard  to 
the  real  nature  of  the  cause  of  action,  and  the  parties  thus  in- 
vited the  court  to  dispose  of  the  controversy  between  them  on  the 
general  merits  of  the  plaintiff's  claim  to  recover  the  moneys  his 
assignor  had  paid  on  the  policy.  In  that  situation  it  is  urg^  that 
on  the  conceded  facts  the  plaintiff  is  entitled  to  recover  as  in  an 
action  for  money  had  and  received  the  amount  of  the  annual  assess- 
ments and  mortuary  calls  his  assignor  had  paid  the  defendant  after 
September,  1889;  there  being,  it  is  claimed,  no  other  consideration 
for  such  payments  than  the  void  promise  or  obligation  of  the  de- 
fendant. The  proofs  as  made  are  insufficient  to  show  that  the  de- 
fendant has  received  moneys  of  the  plaintiff's  assignor  which,  ex 
aequo  et  bono,  it  should  not  retain.  It  is  not  shown  as  matter  of 
fact  that  the  contract  of  insurance  was  void.  The  validity  of  that 
contract  under  the  laws  of  Massachusetts  is  a  question  of  fact  in 
the  courts  of  this  state.  It  is  proven  that  the  plaintiff's  assignor 
failed  to  keep  alive  his  policy.  He  defaulted  on  payments  due  and 
called  for.  It  is  further  shown  that  the  defendant  assumed  many 
millions  of  "over-age"  risks  from  consolidated  companies,  and  has 
always  paid  without  objection  every  honest  claim  made  under  such 
policies.  It  is  not  contended  that  the  consolidation  of  the  two 
companies  was  unlawful,  nor  that  the  taking  over  by  the  defendant 
of  the  Security  Company's  outstanding  risks  was  anything  other 
than  reinsurance.  There  is  nothing  in  the  Massachusetts  statute 
fixing  an  age  limit  which  applies  in  terms  to  reinsurances  which 
are  permitted  to  be  made.  The  prohibition,  by  reasonable  construc- 
tion, relates  to  original  risks  taken  in  the  first  instance  by  an  in- 
suring company;  and,  as  the  trial  judge  remarked,  "in  such  a  case 
[as  this]  the  absorbing  corporation  is  not  required  to  refuse  the 
transfer  of  risks  of  the  other  company  because  the  insured  happens 
at  the  time  of  the  consolidation  to  be  over  sixty  years  of  age." 
It  is  not  shown,  therefore,  that  the  defendant  has  received  moneys 


Digitized  by  VjOOQ  IC 


Sup.  Ct)  PEOPLK  ▼.  G0LLI8.  727 

an  a  void  contract,  or  that  it  would  be  inequitable  to  allow  it  to 
retain  what  It  has  received  from  the  plaintiff's  assignor. 

On  the  facts  as  they  are  made  to  appear,  the  jndgment  was  prop- 
erly directed,  and  must  be  afQrmed,  with  costs. 

RUMSEY,  O'BRIEN,  and  PARKER,  JJ.,  concur.     VAN  BRUNT, 
P.  J.,  concurs  In  result. 


PEOPLE!  ex  rd.  CANAVAN  et  al.  t.  COLLIS,  Commissioner  of  Public  Works. 
(Supreme  Court,  Appellate  Division,  First  Department   Auguat  i,  1897.) 

1.  MAKDAMUB— QUKSTIONS  OF  LaW— PRACTICE. 

On  an  application  made  upon  affidavits  rmder  Code  Civ.  Proc.  i  2070, 
providing  that  mandamus  may  issue  where  the  rl^t  depends  only  upon  a 
question  of  law,  the  application  must  be  decided  upon  the  facts  stated  in 
respondent's  affidavits,  where  they  are  In  conflict  with  the  affidavits  of  re- 
lators. 

9.  Eminsnt  Domain— Appbopriatton— What  Combtitutbs. 

Laws  1804,  c.  66,  declaring  certain  lauds  to  be  a  public  park,  and  re- 
quiring the  dty  of  New  York  to  condemn  them  and  have  them  appraised, 
operated  as  an  appropriation  to  public  use,  especially  after  the  lands  were 
located  by  ffilng  the  map. 

Sk  Same — Rights  op  Ownkr  as  to  Use  op  Propkrty — Makdamcs. 

Relators  are  not  entitled  to  a  mandamus  to  compel  the  commissioner  of 
public  works  to  permit  them  to  cross  a  sidewalk  for  the  purpose  of 
dumping  earth  and  stones  upon  a  lot  that  has  been  condemned  for  a  park, 
and  whose  value  has  been  determined,  where  relators  have  bought  a  per- 
mit of  the  owners,  wbo  have  not  been  paid  the  condemnation  money,  but 
where  such  dumping  would  greatly  lessen  the  value  of  the  land  for  park 
purposes. 

Appeal  from  special  term,  New  York  coun^. 

Mandamus  by  the  people,  on  the  relation  of  John  Ganavan  and  oth- 
ers, against  Charles  H.  T.  (Mollis,  as  commissioner  of  public  works. 
From  an  order  denying  the  motion  for  a  mandamus,  f&e  rotors  ap- 
peal.   Affirmed. 

Argued  before  VAN  BRUNT,  P.  J,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ. 

L.  Loflin  Kell(%g,  for  appellants. 
Lawrence  L.  Sterling,  for  respondent. 

RUMSEY,  J.  The  relators  applied  to  the  commissioner  of  public 
works  for  a  permit  to  cross  the  sidewalk  on  the  east  side  of  Edgecomb 
avenue,  200  feet  north  of  145th  street,  with  carts  and  trucks,  for  the 
purpose  of  depositing  earth  upon  the  property  at  that  place.  This 
permit  was  refused  by  the  commissioner,  whereupon  this  motion  was 
made  for  a  mandamus  to  compel  him  to  issue  it,  and  the  questicm  pre- 
sented by  the  appeal  is  whether  the  court  at  special  term  erred  in  re- 
fusing the  mandamus.  The  motion,  having  been  made  upon  afQdavits, 
can  only  be  granted  where  the  right  depends  solely  upon  questions  of 
law  (Coije  Civ.  Proc.  §  2070),  and,  if  any  disputed  question  of  fact  is 
presented,  the  court  therefore  must  deny  the  motion.  In  this  case  the 
affidavits  on  the  part  of  the  relators  were  met  by  contrary  affidavits 


Digitized  by  vaOOQ  IC 


728  46  N8W  YORK  SUPPLBMBNT  (gup.  Ct 

and  80  New  York  State  Reporter. 

prodaced  by  the  respoudent  Upon  the  ezanuoation  ct  this  question, 
the  facts  stated  in  these  affidavits  of  the  rectwndent  must  be  accepted 
as  stating  the  trae  facts  upon  which  the  application  mnst  be  decided 
U'eople  V.  Brush,  146  N.  Y.  60,  40  N.  E.  502);  and  the  question  there- 
fore is  whether,  assuming  the  facts  to  be  as  stated  in  the  affidavits 
presented  by  the  respondent,  the  relators  show  such  a  clear  legal  right 
to  a  mandamus  that  it  ought  to  have  been  granted  by  the  court. 

It  appears  that  the  land  upon  which  it  is  sought  to  deposit  this 
earth  is  a  portion  of  the  property  set  aside  by  chapter  56,  Laws  1894, 
for  a  park,  which  was  to  be  called  "Colonial  Park."  This  statute  de- 
scribed certain  lands  by  metes  and  bounds,  and  declared  them  to  be  a 
public  parkway  for  public  use  and  public  purposes,  and  it  required  the 
municipal  authorities  of  the  city  of  New  York  at  once,  in  the  manner 
described  in  the  act,  to  condemn  the  property,  and  have  the  value  of 
it  appraised.  The  statute  provided  a  complete  scheme  for  the  con- 
demnation at  the  property,  and  the  payment  of  the  price  which  should 
be  awarded  to  the  owners,  and  it  operated  to  condemn  the  land  and 
appropriate  it  for  public  use.  In  re  Mayor,  etc.,  99  N.  Y.  569,  580,  2 
N.£.  642;  In  re  Public  Parks,  63  Hun,  280,  6  N.  Y.  Supp.  750.  From 
the  time  of  the  passage  of  the  act,  and  certainly  from  the  time  yrhea 
the  lands  therein  were  located  by  the  filing  of  the  map,  they  were 
fully  appropriated  and  set  apart  for  public  use,  and  the  duty  of  taking 
proceedings  to  api^aise  their  value  arose;  and,  as  was  hdid  in  the 
cases  last  cited,  the  value  was  to  be  appraised  as  of  the  time  when  the 
land  was  taken  by  the  passage  of  the  act  The  law  gave  to  the  mu- 
nicipal authorities  of  the  city  of  New  York  no  locus  poenitentitB,  or 
right  to  discontinue  the  proceedings;  but  the  statute  made  it  obliga- 
tory upon  them,  not  onlv  to  take  the  proceedings  for  condemnation, 
but  to  pursue  those  proceedings  to  a  final  report  The  case  is  not  one 
where  it  lay  in  the  discretion  of  the  commissioner  of  public  works  or 
the  department  of  public  works  whether  or  not  to  take  lands,  or  wheth- 
er or  not  to  continue  proceedings  which  had  once  been  begun  for  the 
condemnation  of  land ;  but  the  taking  of  this  land  was  the  act  of  the 
legislature,  and  the  absolute  duty  of  having  it  appraised  was  imposed 
upon  the  city,  without  any  right  or  power  to  discontinue  it.  TBie 
rights  of  the  parties,  so  far  as  the  taking  of  the  land  is  conconed,  were 
fixed  by  the  statute. 

It  appears  by  the  affidavits  presented  by  the  commissioner  that  pro- 
ceedings were  taken  under  the  statute  for  appraising  the  value  of  this 
land,  and,  so  far  as  this  particular  piece  of  property  is  concerned,  the 
testimony  has  all  been  taken;  and  that  testimony  was  given  as  to  the 
value  of  the  land  at  the  time  of  the  taking,  and  in  the  condition  in 
which  it  was  at  the  time  the  act  was  nassed.  This  fact  is  not  dis- 
puted. The  land  is  intended  for  a  public  park,  and  it  appears  from 
the  affidavits  that,  when  it  was  appraised,  it  was  in  its  natural  condi- 
tion. The  land  proposed  to  be  taken  for  this  park  was  rough  and 
rocky  and  unimproved,  and  to  a  very  considerable  extent  covered  with 
trees  and  bushes.  In  this  condition  it  is  easilv  adapted  to  be  laid  ont 
into  a  public  park,  and  the  improvements  necessary  for  that  purpose 
can  conveniently  and  easily  be  made  with  reference  to  the  natural 
condition  of  the  ground.    The  affidavits  of  the  respondent  show  that 
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the  filling  in  of  this  lot,  as  it  is  proposed  to  be  done  by  the  relators, 
will  change  its  natural  surface,  and  destroy  to  some  extent  its  adapta- 
bility for  the  purposes  for  which  it  was  taken,  and  add  greatly  to  the 
expense  of  such  grading  and  improTements  of  the  surface  as  may  be 
necessary  to  bring  the  land  into  hamumy  with  the  remainder  of  the 
peril,  which  is  necessary  in  laying  it  out  for  that  purpose.  It  further 
appears  by  the  afiSdavits  that  no  structures  hare  been  erected  upon 
the  land,  and  nothing  had  been  done  upon  it  until  after  the  proceed- 
ings to  condemn  it,  when  some  persons,  whose  names  are  not  disclosed, 
b^an  to  dump  earth  upon  it,  and  to  change  its  natural  conditions,  and 
that  all  this  seriously  diminished  its  usefulness  for  the  purpose  for 
which  it  was  taken.  It  also  appears  that  the  land  belongs  to  James 
B.  and  Mary  Ann  Powers.  The  relators  hare  no  title  to  it.  The 
precise  nature  of  the  right  which  they  claim  has  not  been  made  to  ap- 
pear, because  they  have  not  produced  before  the  court  the  contract 
which  they  allege  they  hare  for  filling  ib  the  property.  All  that  is 
known  about  it  is  that  this  contract  is  not  given  to  them  by  both  of  the 
owners,  but  by  James  B.  Powers  only.  This  information  we  have 
from  the  affidavit  of  the  relators,  and  it  must  be  confessed  that  it  is 
exceedingly  meager  and  not  voy  satisfactory.  On  the  part  of  the 
respondent  it  is  alleged  that  no  contract  was  presented  by  the  relators 
to  the  commissioner  of  public  works,  or  to  hie  deputy,  from  which  the 
nature  of  the  relator's  right  could  be  ascertained.  It  is  further  al- 
leged upon  information  and  belief  that  the  contract  which  the  rela- 
tors say  they  have  for  filling  this  lot  for  the  owner  is  a  mere  permit 
or  license  given  to  them  for  a  small  sum  of  money,  permitting  them  to 
dump  upon  this  lot  earth  and  rock  excavated  from  other  pr^nises. 
While  this  affidavit  is  made  upon  information  and  belief,  the  afSant 
states  the  sources  of  his  information ;  and  we  think  the  fact  thus  stat- 
ed must  be  accepted  as  the  correct  interpretation  of  the  contract,  more 
narticularly  as  the  relators  did  not  see  fit  to  furnish  to  the  court  or 
present  to  the  conunissioner  the  contract  itself,  so  that  its  precise 
nature  could  be  ascertained. 

/We  have,  then,  this  condition  of  affairs:  This  property, being  adapt- 
ed for  use  as  a  public  park,  has  been  taken  by  the  legislature  for  that 
purpose  Proceedings  to  appraise  its  value  have  been  taken.  The 
evidence  has  been  given  upon  both  sides  upon  the  theory  that  the 
property  should  remain  in  its  natural  condition,  and  that  it  should 
not  be  made  less  available  for  the  nurposes  for  which  it  was  intended 
than  it  was  in  its  natural  state.  It  is  proposed  now  not  to  use  this 
property  for  the  wdinary  purposes  for  which  land  may  be  used,  but 
to  make  a  substantial  and  serious  chanee  in  its  condition,  the  effect  of 
which  will  add  greatly  to  the  expense  of  devoting  it'to  the  purposes 
for  which  it  was  taken.  The  condition  of  affairs  is  substantially  the 
same  as  it  would  be  if  one,  having  made  an  executory  contract  for  the 
sale  of  land  to  be  paid  for  at  a  future  time,  reserving  to  himself  the 
right  of  possession,  had  attempted  to  commit  waste  upon  the  land, 
either  by  digging  out  its  natural  surface,  or  by  filling  it  up,  so  as  to 
make  it  less  useful  for  the  purpose  for  which  the  purchaser  intended  to 
buy  it.  Such  things  as  that,  it  is  quite  clear,  would  not  be  permitted 
by  the  courts;  and  while  it  is  not  necessary  to  say  that  the  courts 
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would,  in  a  case  of  this  kind,  where  property  is  taken  in  invitum,  re- 
strain the  owner  from  committing  waste  upon  his  property,  yet  it  cer- 
tainly would  not  lend  itself  any  more  than  it  was  required  to  do,  to  aa- 
sist  the  owner  to  do  the  act  which  practically  works  a  frand  upon  the 
person  who  i8  to  pay  for  the  property  taken.'  The  right  to  a  writ  of 
mandamus  is  not  an  absolute  legal  right  bv  any  qieans.  People  r. 
Board  of  Police,  107  N.  Y,  285, 13  N.  E.  920.  It  will  be  granted  to  pre- 
vent a  failure  of  justice,  but  never  to  promote  manifest  injustice.  It 
is  a  remedial  process,  and  may  be  issued  to  rranedy  a  wrong,  but  not 
to  promote  one;  to  compel  the  discharge  of  a  duty  which  ought  to  be 
performed,  but  not  to  compel  the  performance  of  an  act  which  will 
work  a  public  and  private  mischief,  or  to  compel  a  compliance  with 
the  strict  letter  of  the  law.  In  disregard  of  its  spirit,  or  in  aid  of  a  pal- 
pable fraud.  People  v.  Board  of  Assessors,  137  N.  Y.  201,  33  N.  E. 
145.  When  the  city  pays  for  this  property,  it  does  so  for  the  property 
in  its  natural  condition,  well  adapted  for  the  purposes  for  which  it  is 
intended  to  be  taken.  If  that  condition  is  permitted  to  be  serionsly 
changed,  and  rocks,  refuse,  and  earth  be  piled  upon  the  land,  which  the 
city  is  compdled  to  remove,  it  is  quite  evident  that  the  value  will  be 
seriously  diminished ;  and  the  court  is  not  called  upon  to  lend  itself 
to  any  proceeding  which  will  work  so  palpable  an  injustice  upon  the 
taxpayers  of  the  city. 

The  order  appealed  from  must  be  affirmed,  with  flO  costs  and  dis- 
bursements to  the  respondent. 

PATTEESON,    O'BBIEN,    and    PABKEE,   JJ.,    concur.    VA» 
BBU2fT,  P.  J.,  concurs  in  result. 


(19  App.  DlT.  499.) 

SIMMONS  V.  TAYLOB. 

(Supreme  Oonrt,  Appellate  Division,  Third  Department   July  6,  1887.) 

1.  WiLiiS— CoNSTBncTiON — Naturk  o*  Estatb  Devisbd. 

The  will  of  plalntUTs  wife  gave  all  her  property,  real  and  personal,  after 
payment  of  an  annuity  to  her  mother,  to  idalntiir,  for  life,  with  power  to 
nse,  In  addition  to  the  Income,  whatever  portion  of  the  principal  might  be 
necessary  for  his  comfort  and  convenience,  at  any  time  during  his  life.  In 
providing  for  his  neceesltles,  in  case  the  Income  should  be  insufficient  for 
the  purpose.  The  will  then  made  elaborate  provisions  for  the  disposition 
of  the  residue,  after  plaintiff's  deatii,  and  plalndfl  was  appointed  executor, 
and  given,  as  such,  a  full  power  of  sale,  in  order  to  carry  out  Voe  provisions 
of  the  will.  Held  that,  under  such  will,  plaintiff  took  an  estate  in  his  wife's 
lands  which  was  something  more  tlMin  a  life  estate,  but  something  less  than 
a  fee,  but  how  much  more  than  a  life  estate  could  not  be  determined  during 
bis  life. 

9.  Samb— Powers  of  Balb— ADMraisTRATORs. 

Held,  further,  that  die  power  of  sole,  being  dlscretionaiy,  did  not  vest  In 
an  administrator  wHh  &e  will  annexed,  appointed  upon  the  removal  of 
plaintiff  as  executor. 

Appeal  from  trial  term,  Ulster  county. 

Action  by  William  H.  Bimmons  against  James  Taylor.  From  a 
judgment  in  favor  of  plaintiff,  entered  on  a  decision  of  the  court 
after  a  trial  without  a  jury,  defendant  appeals.    Modified. 
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Argued  before  PABKEB,  P.  J.,  and  LANDON,  HEBBIOK,  PUT- 
NAM, and  MEBWIN,  JJ. 

James  Edward  Graybill,  for  appellant. 
John  J.  Linson,  for  respondent. 

LAinK)N,  J.  Ejectment.  Frederick  E.  Langford  is  the  real 
plaintiff,  and  sues  in  the  name  of  his  grantor,  William  H.  Simmons, 
onder  section  1501  of  the  Code.  Simmons  derived  title  under  the 
will  of  his  wife,  of  which  he  was  also  the  executor,  with  power  of 
sale;  but,  before  he  conveyed  to  Langford,  he  was  removed  by  the 
surrogate,  and  John  S.  Hinkley,  a  creditor  of  the  testatrix,  was 
appointed  administrator  with  .the  will  annexed,  and  he,  assuming  to 
exercise  the  power  of  sale  given  to  the  executor  by  the  will,  con- 
veyed the  premises  to  the  defendant.  Afterwards  Simmons  con- 
veyed to  Langford.  Hence  the  conflicting  titles.  If  Hinkley  had 
full  power  of  sale,  then  the  defendant's  title  is  good.  If  he  had 
not,  then  Simmons  had  an  estate  in  the  land  which  he  could  con- 
vey to  Langford.  The  trial  court  held  that  he  had  a  fee.  Sally  A. 
Simmons,  the  wife  of  the  plaintiff,  died  November  22,  1890,  seised 
in  fee  of  the  premises  in  question,  leaving  a  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate,  by  which  she  first  gave, 
after  the  payment  of  her  lawful  debts,  to  Euth  Bedmond,  her  moth- 
er, f60  annually  during  her  natural  life,  to  be  paid  to  her  by  her 
executor,  and  then  provided: 

"Second.  After  the  payment  of  the  foregohig  annuity  to  said  Rnth  Redmond, 
T  give,  devtse,  and  bequeath  all  my  estate,  both  real  and  personal,  and  where- 
soever situate,  to  my  husband,  William  H.  Simmons,  for  and  during  his  natural 
life,  with  power  and  autborl^  to  use,  in  addition  to  the  Increase  and  Income 
thereof,  whatever  portion  of  the  principal  of  my  said  estate  may  be  necessary 
for  his  comfort  and  convenience,  at  any  time  during  his  life.  In  providing  for 
his  necessities  in  case  said  income  shall  at  any  time  be  insufilclent  for  that 
purpose.  Tbhrd.  After  the  death  of  my  said  husband,  William  H.  Simmons,  I 
give  and  bequeath  to  William  Heiuy  Redmond  the  sum  of  three  hundred 
(1800)  dollars,  In  consideration  of  his  kindness  to  my  mother." 

By  the  fourth,  flfth,  sixth,  and  seventh  provisions  of  the  will, 
"after  payment  of  said  annuity  to  my  said  mother,  the  death  of 
my  said  husband,  and  the  payment  of  said  legacy  to  William  Henry 
Bedmond,"  she  disposed  of  "the  next  residue  and  remainder  of  my 
estate,  both  real  and  personal,"  among  her  brothers,  sisters,  neph- 
ews, and  nieces,  and  then  thus  provided: 

"And  hi  order  to  carry  out  the  provisions  of  this,  my  last  will  and  testament, 
according  to  their  tme  Intent  and  meaning,  I  hereby  authorize  and  empower 
my  executor,  hereinafter  named,  to  sell  and  convey  any  and  all  the  real  estate 
of  which  I  may  die  seised  and  possessed,  upon  such  terms  and  at  such  times 
as  to  him  shall  seem  meet  and  proper;  and  I  expressly  direct  and  empower 
him  to  nuke  such  sale  at  any  time  he  may  deem  it  for  the  best  interests  of 
my  estate.  Likewise,  I  make,  constitute,  and  appoint  my  said  husband, 
William  H.  Simmons,  of  Delhi,  aforesaid,  to  be  my  executor  of  this,  my  last 
will  and  testament,  hereby  revoking  all  former  wills  by  me  made." 

It  is  plain  that  the  plaintiff  took  a  life  estate  under  the  will,  and 
also  whatever  more  should  be  "necessary  for  his  comfort  and  con- 
venience at  any  time  during  his  life  in  providing  for  his  necessities, 
in  case  such  income  shall  be  insufiScient  for  that  purpose."     The 
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testatrix,  In  extending  her  bounty  to  her  hnsbond  beyond  a  mere 
life  estate,  limited  that  extension  to  what  should  be  "necessary  for 
his  comfort  and  convenience,"  not  generally  and  without  limit,  but 
"in  providing  for  bis  necessities,"  and  then  only  "in  case  said  in- 
come shall  at  any  time  be  insufficient  for  that  purpose."    This  in- 
come was  expressed  to  be  of  both  real  and  personal  estate    How- 
much  personal  estate  does  not  clearly  appear,  since  the  plaintiff,  a» 
executor,  filed  no  inventory,  and  left  a  considerable  amount  of  the 
debts  of  the  testatrix  unpaid.    The  inventory  filed  by  the  adnoin- 
istrator  with  the  will  annexed,  January  6, 1893,  amounted  to  1204.61. 
The  testatrix  did  not  expect  that  he  would  consume  the  entire  cor- 
pus of  her  estate;  otherwise,  she  would  not  have  made  the  elaborate 
provisions  for  the  distribution  of  the  "next  residue  and  remainder 
of  my  estate,  both  real  and  personal,"  among  her  brothers  and 
sisters,  nephews  and  nieces,  "after  the  payment  of  said  annuity  to 
my  said  mother,  the  death  of  my  said  husband,  and  the  payment  of 
said  legacy  to  said  William  Henry  Redmond."    Whether  Ruth  Red- 
mond survived  the  testatrix  does  not  appear.    The  case  in  respect 
to  the  quantity  of  the  estate  taken  by  the  husband  is  somewhat 
like  Rose  v.  Hatch,  126  N.  Y.  427,  26  N.  £.  467,  and  Bwarthout  v. 
Banier,  143  N.  Y.  499,  38  N.  E.  726.    In  the  case  first  cited,  the 
plaintiff  claimed  title  to  the  premises  devised  to  the  husband,  who 
was  also  the  executor  of  his  deceased  wife's  will,  by  virtue  of  a 
sheriff's  deed  given  upon  an  execution  sale  thereof  under  a  judg- 
ment of  a  date  earlier  than  the  husband's  conveyance  to  the  de- 
fendant, which  conveyance  was  given  for  the  purpose  of  paying  the 
testatrix's  debts,  the  husband  having  full  power  of  sale.    In  that 
case,  as  in  this,  the  husband  was  given  a  life  estate,  with  the  right 
to  use  so  much  of  the  corpus  thereof  as  he  might  need  for  his  "per- 
sonal wants  and  necessities  in  providing  for  his  support  and  liveli- 
hood," and  restricting  the  same  to  such  use,  but  giving  him  the 
power  to  detCTmine  respecting  the  same.    It  was  held  that  the 
husband  did  not  take  a  fee,  but  a  life  estate.  In  the  premises,  with 
the  power  to  use  so  much  of  the  corpus  thereof  as  might  be  re- 
quired for  his  personal  wants  and  necessities,  but  that  the  power 
of  sale  was  valid;  and,  as  it  was  exercised  for  the  purpose  of  pay- 
ing the  debts  of  the  testatrix,  the  title  thus  given  by  him  to  de- 
fendant was  superior  to  that  obtained  by  the  plaintiff  upon  an 
execution  sale  against  him.    In  the  second  case,  the  husband  de- 
vised all  his  property,  real  and  personal,  to  his  wife,  "to  have  and 
to  hold  for  her  comfort  and  support    •    *    *    if  she  needs  the 
same  during  her  natural  lifetime,"  and  then  provided,  after  her 
death,  for  the  ultimate  disposition  of  f  1,000,  "if  there  is  enough  of 
said  property  left  at  the  death  of  my  wife."    The  court  held  that 
this  was  a  devise  to  the  wife  of  more  than  a  life  estate,  but  of  less 
than  a  fee.    The  wife  mortgaged  the  real  estate,  and  soon  after  died, 
and  the  question  before  the  court  was  whether  the  liens  of  the  hus- 
band could  attack  this  mortgage.    The  court  held  they  could,  by 
proving  affirmatively  that  it  was  not  given  to  provide  for  her  com- 
fort and  support;  that,  "when  she  gave  the  mortgage,  she  either 
honestly  needed  its  proceeds,  and  did  what  she  had  a  right  to  do. 
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or  Bhe  committed  a  fraud,  and  perpetrated  without  any  author- 
ity an  illegal  act,  intended  to  injure  the  heirs  at  law." 

Apart  from  the  power  of  sale  given  to  the  plaintiff  by  the  testa- 
trix, Mrs.  Simmons,  it  should  in  like  manner  be  held  that  she  gave 
the  plaintiff  something  more  than  a  life  estate,  and  something  less 
than  a  fee,  but  how  much  more  than  a  life  estate  is  not  determin- 
able in  his  lifetime,  since  until  after  his  death  it  cannot  be  known 
how  much  of  the  corpus  of  the  estate  "may  be  necessary  for  his 
comfort  and  convenience  •  *  •  '  in  providing  for  his  necessities 
in  case  said  income  shall  at  any  time  be  insufficient  for  that  pur- 
pose." This  question  may  be  relegated  to  the  residuary  devisees  and 
legatees.  They  are  not  now  before  the  court.  But  the  will  gave 
to  the  executor,  "hereinafter  named,"  namely,  the  plaintiff,  full 
power  of  sale,  "in  order  to  carry  out  the  provisions  of  this,  my  last 
will  and  testament,  according  to  their  true  intent  and  meaning, 
*  *  *  upon  such  terms  and  at  such  times  as  to  him  shall  seem 
meet  and  proper,  *  *  •  at  any  tlrae  he  may  deem  it  for  the  best 
interests  of  my  estate."  If  the  plaintiff  had  continued  to  be  the 
executor,  it  would  be  presumed,  in  favor  of  his  grantee,  Langford, 
as  in  the  case  of  Rose  v.  Hatch,  that  he  made  the  sale  in  pursuance 
of  the  power  and  discretion  confided  to  him  in  the  will,  and  his 
grantee  would  have  taken  a  fee.  1  Bev.  St.  p.  732,  §§  81,  85.  But, 
before  he  conveyed  to  Langford,  he  was  removed  as  executor,  and 
thus  his  powers  as  executor  ceased,  and  he  had  no  power  to  convey 
any  greater  estate  than  was  devised  and  bequeathed  to  him.  Hink- 
ley  was  appointed  administrator  with  the  will  annexed.  If  the  pow- 
er of  sale  thereupon  became  vested  in  him,  then  the  presumption  is 
that  he  exercised  it  in  due  course  of  administration,  and  that  the 
defendant's  title  is  good,  and  that  whatever  title  the  plaintiff  had 
was  subject  to  the  exercise  of  this  power;  for  a  devise  of  title  may 
be  made  to  one  person,  subject  to  a  power  of  sale  in  another.  Crit- 
tendon  ▼.  Fairchild,  41  N.  Y.  289.  The  statute  provides  that  ad- 
ministrators with  the  will  annexed  "shall  have  the  same  rights  and 
powers,  and  be  subject  to  the  same  duties,  as  if  they  had  been 
named  executors  in  such  will."  2  R€V.  St.  p.  72,  §  22.  This  pro- 
vision is  strictly  construed.  Whatever  the  executor  must  do  under 
the  will,  the  administrator  may  do.  Whatever  the  executor  may 
or  may  not  do  under  the  will,  according  to  his  discretion,  or  as  his 
personal  interests  may  be  affected,  the  administrator  cannot  do. 
Mott  V.  Ackennan,  92  N.  Y.  539,  552;  Cooke  v.  Piatt,  98  N.  Y.  35. 

There  is  nothing  on  the  face  of  the  will  making  it  imperative 
upon  the  executor  to  sell  the  estate.  It  might  or  might  not  become 
necessary.  It  might  become  wise,  although  unnecessary.  It  is 
pretty  clear  that  after  the  death  of  the  plaintiff,  whether  the  corpus 
of  the  estate  should  be  depleted  or  not  by  the  plaintiff's  necessities, 
a  sale  would  be  necessary  in  order  to  effect  the  distribution  then 
to  be  made.  It  might  be  wise  for  the  plaintiff  to  sell  it,  and  so 
invest  it  that,  whether  much  or  little  of  it  remained,  it  could  then 
be  easily  divided.  It  was  thus  the  will  invested  him  with  a  discre- 
tionary power  to  sell  or  not  in  his  lifetime,  as  to  him  should  "seem 
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meet  and  proper."  We  do  not  think  the  administrator  became 
vested  with  the  power  of  sale.  It  follows  that  the  administrator's 
deed  to  the  defendant  conveyed  no  title  in  the  premises;  that  the 
plaintiff's  deed  to  Langford  conveyed  an  estate  therein  for  the  plain- 
tiff's life,  subject  to  wliatever  liens  thereon  the  due  course  of  ad- 
ministration of  the  testatrix's  estate  may  establish,  and  liable  to 
be  so  augmented  as  to  embrace  the  equivalent  of  whatever  portion 
of  the  corpus  of  the  estate  above  its  income  shall  prove  to  be  nec- 
essarily applied  to  the  comfort  and  convenience  of  the  plaintiff. 
But  it  does  not  now  appear  that  the  plaintiff,  who  is  still  living,  will 
ever  be  entitled  to  more  than  a  life  estate  in  the  premises  or  their 
proceeds. 

The  judgment  should,  as  between  the  parties,  declare  that  Lang- 
ford  has  an  estate  in  the  premises  for  the  life  of  the  plaintiff  (Code 
Civ.  Proc.  §  1519),  and,  as  thus  modified,  be  afBrm^,  with  costs. 
All  concur. 


(20  App.  Dlv.  70.) 

COMMERCIAL  BAJIK  et  aL  y.  BOMWN  et  aL 

(Supreme  (^urt,  Appellate  Division,  Fourth  Department.   Jaly  29.  1887.) 

1.  FHAnDDLBNT  CONVETAHCK — TRANSFER  TO  WiFE. 

Where  a  debtor  In  falling  circumstances  transferred  all  his  property  to 
his  \rlfe  and  a  third  party  to  whom  he  was  Indebted,  which  transaction,  as 
between  him  and  his  wife,  appeared  to  have  been  made  with  Intent  to  de- 
fraud his  judgment  creditors,  such  transfer  to  his  wife  will  not  be  permitted 
to  stand. 

2.  Same. 

Where  such  transfer  to  such  third  party  was  snpported  by  an  adequate 
consideration,  and  the  facts  and  circumstances  warranted  the  conclusion 
tljat  such  purchase  on  his  part  was  without  fraudulent  Intent,  It  will  be 
sustained. 

Appeal  from  special  term,  Monroe  county. 

Action  by  the  Commercial  Bank  and  another  against  Catherine 
Bolton  and  P.  A.  Sherwood.  From  certain  portions  of  the  judgment 
entered  on  the  decision  of  the  special  term,  plaintiffs  and  defendant 
Catherine  Bolton,  respectively,  appeal.     AfQrmed. 

The  trial  court  found  as  conclusions  of  law  that  the  complaint  shonid  be  dis- 
missed as  against  the  defendant  Frederick  A.  Sherwood,  with  costs;  second, 
that  the  bill  of  sale  executed  and  delivered  by  Thomas  Bolton  to  the  defend- 
ants Sherwood  and  Catherine  Bolton,  and  the  agreement  executed  and  deliv- 
ered by  the  same  parties,  both  Instruments  bearing  date  on  the  2d  day  of  Au- 
gust, 1893,  "are,  and  each  of  the  said  Instruments  Is,  fraudulent  and  void  f»o 
far  as  the  same  purport  to  sell  and  convey  to  the  defendant  Catherine  Bolton 
the  undivided  one-half  of  the  property  therein  mentioned  and  described,  as 
against  the  plaintiffs  In  this  action;  and  that  the  said  undivided  half  of  said 
property  so  transferred  to  the  defendant  Catherine  Bolton  was  and  is  applica- 
ble to  the  payment  of  the  plalntltFs'  said  Judgments." 

Argued  before  HAEDIN,  P.  J.,  and  ADAMS,  GREEN,  and  WARD, 
iliJ. 

Hubbell  &  McGuire  and  John  Van  Voorhis,  for  plaintiffs. 

fl.  W.  Morris,  for  Catherine  Bolton. 

William  P.  Cogswdl,  for  Prederick  A.  Sherwood. 
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HABDIN,  P.  J.'  Prior  to  Aognst  2, 1893,  Thomas  Bolton  had  been 
carrying  on  a  boot  and  shoe  bnainess  and  a  manofactnring  establish- 
ment of  such  articles,  located  at  93  Andrews  street,  in  the  city  of 
Bocheater.  About  that  period  of  time  he  became  embarrassed  in  his 
baaineBs  affairs,  and  insolvent;  and  on  that  day  he  executed  the  bill 
of  sale  and  agreement  mentioned  in  the  complaint,  and  referred  to  in 
the  findings  of  fact  made  by  the  trial  court,  whereby  he  sold  the  plant 
and  the  fixtures  and  assets  in  connection  with  the  business  to  the  de- 
fendants Catherine  Bolton  and  Frederick  A.  Bherwood,  who  immedi- 
ately took  possession  under  the  same,  and  carried  on  the  business  un- 
til the  15th  day  of  August,  1893,  when  a  sale  was  made  to  the  defend- 
ant Behn,  and  the  defendant  Sherwood  ceased  to  have  any  connection 
from  that  time  with  the  businesa  Subsequently  the  plaintiffs  recov- 
ered several  judgments  against  Th(«nas  Bolton  upon  demands  which 
they  held  against  him  prior  to  the  2d  of  August,  1893,  and  caused 
execntions  to  be  issued  thereon,  and  the  same  were  returned  unsatis- 
fied; and  thereupon  this  action  was  commenced,  and  complaint  filed 
in  the  nature  of  a  creditors'  bill  to  strike  down  the  bill  of  sale,  and  the 
agreement  made  on  the  2d  of  August,  1893.  Mrs.  Bolton  and  Sher- 
wood served  answers,  in  which  they  alleged  the  bona  fides  of  the  pur- 
chase by  them,  and  that  they  acquired,  under  the  bill  of  sale  and  the 
agreement,  the  properties  mentioned  therein  for  a  valuable  considera- 
tion. The  issues  were  brought  to  trial  at  a  special  term,  and  findings 
were  made  and  a  recovery  had  in  favw  of  the  plaintiffs  against 
Catherine  Bolton,  Frederick  A.  Sherwood,  and  Thomas  Bolton.  An 
appeal  was  taken  to  the  late  Fifth  department,  and  that  appeal  was 
heard  and  decided,  resulting  in  an  affirmance  of  the  jud^ent  as 
against  Thomas  Bolton,  and  a  reversal  of  the  judgment,  so  far  as  it 
was  rendered,  as  against  Catherine  Bolton  and  Frederick  A.  Sher- 
wood. An  interesting  and  instructive  opinion  was  delivered  by  Brad- 
ley, J.,  which  is  found  reported  in  87  Hun,  547,  and  35  N.  Y.  Supp. 
138.  That,  opinion  refers  somewhat  in  detail  to  the  facts  as  they  were 
presented  by  the  appeal  book  then  before  the  court;  and  the  opinion 
indicates  that  the  reversal  was  placed  upon  the  ground  that  certain 
documentary  evidence  was  improperly  received  as  against  Mrs.  Bolton 
and  Sherwood,  and,  as  that  evidence  was  competent  against  Thomas 
Bolton,  the  judgment  as  to  him  was  affirmed,  although  reversed  as  to 
the  other  two  defendants.     That  court  held,  however,  viz. : 

"A  debtor  lias  a  right  to  transfer  tola  property  to  any  of  bla  creditors,  and 
tb^  may  accept  It  to  payment  of  their  debts,  to  tbe  exclusion  of  other  credit- 
ors, provided  Oxe  transfer  Is  made  In  good  faith,  and  has  a  reasonable,  ade- 
quate consideration.  Where  a  debtor  makes  a  transfer  of  his  property  with 
Intuit  to  hinder,  delay,  and  defraud  his  creditors,  and  the  transferee  accepts 
tbe  transfer  to  consummate  such  a  purpose,  the  adequacy  of  the  consideration 
Is  inunaterlal,  and  will  not  protect  the  transaction." 

In  the  view  we  take  of  the  case  on  the  present  appeal,  there  is  no 
occasion  to  differ  from  the  rules  of  law  laid  down  in  that  opinion.  A 
second  trial  was  had,  resulting  in  the  judgment  from  which  the  pres- 
ent appeals  are  taken.  Upon  that  trial  a  very  large  volume  of  evi- 
dence was  given  relating  to  the  main  issues  of  fact  raised  by  the  plead- 
ings. We  have  studiously  and  cautiously  looked  into  tiiie  evidence 
relating  to  the  findings  of  fact  stated  in  the  decision  of  the  trial  court, 
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and  hare,  after  much  deliberation  thereon,  reached  the  eondurfon 
that  the  findings  are  supported  by  evidence,  and  should  be  sustained. 
We  are  aware  tliat  there  is  a  jfreat  conflict  in  the  evidence,  and  that 
there  was  opportunity  furnished  by  it  for  the  court  to  draw  deductions 
and  inferences  therefrcHu  in  respect  to  the  intents  and  motiFea  of 
Thomas  Bolton  on  the  occasion  of  the  sale,  and  that  there  was  a  con- 
trariety of  evidence  in  respect  to  the  intent  and  purpose  of  Sherwood 
at  the  time  he  purchased  an  undivided  half  of  the  property.  Many 
facts  and  circumstances  are  discloaed  in  the  evidence  which  warrant 
the  conclusion  reached  by  the  trial  judge.  However,  upon  many  of 
the  issues  s^mnging  out  of  the  transaction,  inferences  and  deductions 
were  possible  which  would  have  been  more  favorable  to  the  position 
ingeniously  and  strenuously  put  forward  by  the  plaintiffs. 

Before  accepting  the  conclusions  of  fact  stated  by  the  learned  trial 
judge,  we  have  carefully  considered  the  opinion  delivered  by  him  in 
connection  with  the  findings  of  fact  announced,  and  we  have  not  dis- 
covered that  he  has  stated  any  erroneous  rule  of  law  therein.  We 
have  become  satisfied  that  the  evidence  warrants  the  conclusion  that 
the  purchase,  so  far  as  it  relates  to  Mrs.  Bolton,  was  fraudulent,  and 
ought  not  to  be  permitted  to  stand.  In  determining  the  latter  ques- 
tion, we  have  brought  to  mind  the  circumatance  that  the  judgment, 
as  formerly  entered,  declared  the  transaction  fraudulent  and  void  so 
far  as  it  related  to  Mrs.  Bolton's  intents  in  the  premises,  and  that  tlie 
evidence  given  upon  this  trial,  so  far  as  it  related  to  Thomas  Bolton's 
isrtent  in  making  the  sale,  was  sufficient  to  warrant  a  finding  that  his 
purpose  was  fraudulent  as  against  the  plaintiffs,  his  judgment  credit- 
ors; at  least,  to  the  extent  of  the  sale,  so  far  as  it  was  made  to  his 
wife,  Mrs.  Bolton.  On  the  other  hand,  we  are  satisfied  that  the  facts 
and  circumstances  and  large  volume  of  evidence  produced  at  the  trial 
warranted  the  conclusion  that  the  purchase,  so  far  as  Sherwood  was 
concerned,  was  without  any  fraudulent  intent  on  his  part. 

It  was  stated  in  the  opinion  of  Bradley,  J.,  viz.: 

"While  Sherwood  was  not  pressing  Bolton,  he  evidently  had  become  some- 
what anxlons  about  his  own  matter,  and  his  leading  object  In  becoming  the 
puTChaeei  was  to  get  payment  of  Bolton's  llablUtiee  to  him."  87  Hon,  062,  35 
N.  T.  Supp.  140. 

It  was  further  stated  in  that  opinion: 

"Whether  or  not  the  sale  was  made  with  Intent  to  defraud  the  other  credit- 
ors, and  whether  the  act  of  purchase  was  Infected  with  a  like  imputation,  were 
questions  of  fact,  within  the  province  of  the  trial  Justice  to  determine:  and 
his  conclusion  In  that  respect  was  permitted  and  supported  by  the  evId^iCA 
and  the  Inferences  legitimately  derivable  from  It.  This  may  have  been  founded 
somewhat  upon  the  fact  as  found  that  the  debts  which  Bolton  owed  the  par- 
chasers  were  much  less  In  amount  than  the  value  of  the  property."  87  Hun, 
552,  35  N.  y.  Supp.  141. 

Upon  the  second  trial,  clear  and  competent  evidence  was  given  in 
respect  to  the  intents  of  Thomaa  Bolton,  Catherine  Boltmi,  and 
Sherwood;  and  we  are  of  the  opinion  that  the  intents  and  purposes, 
as  stated  in  the  findings  of  fact  now  before  us,  are  in  harmony  with 
the  weight  of  the  evidence.  Inasmuch  as  the  evidence  warranted 
the  finding  that  the  purchase  made  by  Sherwood  was  for  the  pur- 
pose of  obtaining  payment  of  his  debts  and  claims  against  Bolton, 
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without  any  intent  upon  his  part  to  perpetrate  a  fraud  upon  the 
other  creditors  of  Bolton,  and  that  the  consideration  which  he  was 
to  pay  was  adequate,  it  must  be  said  that  his  purchase  was  for  a 
valuable  consideration.  Murphy  v.  Briggs,  89  N.  Y.  446,  which  is 
quoted  with  approval  in  87  Hun,  557,  35  N.  Y.  Supp.  138.  In  Stan- 
ley V.  Bank,  41  Hun,  640,  affirmed  115  N.  Y.  135,  22  N.  E.  29,  it 
was  said,  in  respect  to  a  debtor's  disposition  of  bis  property,  that 
he  had  the  right  to  dispose  of  it  in  payment  of  his  debts  as  he  saw 
fit,  "provided  he  did  so  in  good  faith.  He  could  lawfully  have 
transferred  to  Babbitt  directly  ^py  of  the  property  included  in  the 
mortgage  in  satisfaction  of  his  debt,  or  make  any  other  arrange- 
ment which  should  render  its  appropriation  upon  the  debt  certain 
and  secure." 

It  has  been  insisted  by  the  learned  counsel  for  the  plaintiffs  that 
the  fact  that  the  husband  of  Catherine  was  employed  as  her  agent 
in  conducting  the  business  subsequent  to  the  sale  to  Sherwood  is 
a  circumstance  adverse,  and  bears  largely  upon  the  question  of  in- 
tent We  think  the  circumstance  was  competent,  and  was  entitled 
to  be  considered  by  tlie  trial  court  in  connection  with  the  other  evi- 
dence. 

In  Stanley  v.  Bank,  supra,  it  was  said: 

"That  snch  drcnmstance  Is  competent  evidence  to  show  the  Intent  of  the 
parties  upon  a  question  of  fraud  has  been  adjudged  In  many  cases;  but  It  has 
also  been  frequently  decided  that  It  afforded  no  coaclnslve  evidence  of  a 
fraudulent  Intent  Abbey  v.  Deyo,  44  N.  Y.  344;  Buckley  v.  Wells,  33  N.  Y. 
018." 

The  learned  counsel  for  Menzo  Van  Vooriiis  has  called  our  at- 
tention to  several  badges  of  fraud,  among  them  the  following: 
First,  that  there  was  a  transfer  by  Bolton  of  all  his  property; 
and,  second,  that  Mrs.  Bolton  withheld  a  deed  from  record,  and  the 
hasty  character  of  the  inventory  taken,  and  the  circumstance  that 
Mrs.  Bolton  was  one  of  the  purchasers,  and  the  claim  that  the 
debt  to  the  wife  was  fictitious  in  a  large  part.  We  must  assume 
that  the  trial  judge  gave  proper  attention  to  those  features  of  the 
case,  as  we  have  attempted  to  do  in  deliberating  upon  the  condu- 
sion  which  he  reached  in  respect  to  the  fraudulent  intent  of  Bol- 
ton, and  the  assertion  that  his  wife  was  cognizant  of  his  fraudu- 
lent intent;  and  we  have  applied  the  rule  laid  down  in  Manches- 
ter V.  Tibbetts,  121  N.  Y.  222,  24  N.  E.  304,  which  is  to  the  effect 
that  transactions  between  husband  and  wife  in  respect  to  proper- 
ties, under  circumstances  somewhat  similar  to  those  developed  in 
this  case,  are  to  be  rigidly  scrutinized.  It  may  be  observed,  how- 
ever, that  several  of  the  circumstances  mentioned  and  considerations 
suggested  do  not  relate  to  the  position  occupied  by  Sherwood  at  the 
time  of  the  purchase  made  by  him.  Further  comment  upon  the  facts 
and  circumstances  relating  to  the  purchase  of  a  portion  of  the  prop- 
erty by  Mrs.  Bolton  does  not  seem  to  be  requisite.  The  conclusion 
reached  by  the  trial  judge  in  respect  to  her,  upon  the  facts  stated 
in  his  findings  and  in  his  opinion,  and  the  conclusions  stated  in  hia 
opinion,  must  be  regarded  as  a  sufficient  warrant  for  the  conclu- 
sion we  have  reached  upon  the  evidence  in  respect  to  the  judgment 
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SO  far  as  it  relates  to  Mrs.  Bolton;  and  we  are  of  the  opinion  that 
as  to  her  the  decision  made  b;  the  trial  judge  should  be  sustained. ' 

We  come  now  to  the  question  made  in  respect  to  the  dismissal 
of  the  complaint  as  against  Sherwood.  As  we  have  already  stated, 
the  object  and  purpose  of  his  purchase  were  to  secure  payment  of 
an  indebtedness  which  be  held  against  Thomas  Bolton,  and  it  was 
competent  for  him  to  accept  payment  or  secure  payment  by  the  pur- 
chase of  property  at  a  fair  valuation,  or,  in  the  language  as  stated  in 
the  opinion  of  Bradley,  J.,  which  we  think  is  correct,  viz.: 

"A  debtor  has  the  lawful  right  to  transfer  property  to  any  and  leas  than 'all 
bl»  creditors  In  payment  of  his  debts  owing  to  them,  and  they  to  accept  It  In 
payment  to  the  exclusion  of  other  of  his  creditors,  provided  it  Is  done  in  good 
faith  for  such  purpose,  and  has  a  reasonably  adequate  consideration  In  the 
amount  of  the  debts  for  the  payment  of  which  the  transfer  of  the  property  Is 
made.  Wilder  v.  Wlnne,  6  Cow.  284;  Bank  v.  Fitch.  48  Barb.  844;  Loeschlgk 
▼.  Hatfield,  6  Rob.  (N.  Y.)  26,  51  N.  T.  660;  Hale  t.  Stewart.  7  Hon,  691;  Mur- 
phy V.  Brlggs,  80  N.  T.  446."  87  Hun,  657,  35  N.  Y.  Supp.  180. 

The  evidence  warranted  the  finding  stated  in  the  following  lan- 
guage by  the  trial  judge,  that  "said  purchase  was  made  by  said 
Sherwood  with  no  other  purpose  or  intent  on  his  part  than  to  ob- 
tain payment  of  said  Bolton's  indebtedness  to  himself,  in  prefer- 
ence to  other  creditors" ;  and  the  further  fact  that  Bolton  did  not 
in  any  manner  reserve  to  himself  any  right  or  interest  in  the  prop- 
erty so  acquired  by  Sherwood;  and  the  further  finding  "that  the 
said  Thomas  Bolton  made  the  said  transfer  to  said  Sherwood  for 
the  purpose  of  paying  his  indebtedness  to  him,  and  without  any 
Intent  or  expectation  of  ever  receiving  to  his  own  use  any  part  of 
the  undivided  half  of  said  property  sold  and  transferred  by  him  to 
Sherwood,  and  without  reserving  to  himself  any  benefit  therefrom 
except  that  which  would  incidentally  follow  if  he  could  have  the 
business  continued,  and  the  half  which  he  transferred  to  his  wife 
employed  therein."  Those  findings  are  not  inconsistent  with  any 
principle  laid  down  in  Hardt  v.  Schwab,  72  Hun,  109,  26  N.  Y. 
Supp.  402,  as  in  that  case  it  clearly  appeared  that  the  transfer  was 
"for  the  benefit  of  the  failing  debtor." 

After  the  defendant  Sherwood  had  shown  that  he  became  a  pur- 
chaser for  a  valuable  consideration,  it  was  incumbent  upon  the 
party  making  the  attack  upon  the  purchase  by  him  to  show  "that 
he  had  previous  knowledge  of  the  fraudulent  intent  of  the  vendor, 
and  that  he  participated  in  the  fraud."  Starin  v.  Kelly,  88  N.  Y. 
418;  2  Bev.  St.  p.  137,  §§  1-6.  By  the  terms  of  the  agreement  of 
August  2, 1893,  the  status  of  the  defendant  Sherwood  became  fixed, 
and  there  is  no  force  in  the  suggestion  that  because  he  had  not 
actually  surrendered  all  of  the  notes  which  formed  a  part  of  the 
consideration  of  his  purchase,  some  of  them  having  been  discounted, 
he  was  not  a  purchaser  for  a  valuable  consideration.  The  cases  of 
Macauley  v.  Smith,  132  N.  Y.  525,  30  N.  E.  997,  and  Sargent  v.  Ap- 
paratus Co.,  46  Hun,  19,  are  inapplicable  to  the  case  in  hand.  Nor 
does  Ross  v.  Caywood,  16  App.  Div.  591,  44  N.  Y.  Supp.  985,  aid  the 
contention  of  the  appellants.  In  that  case  it  was  said  that  the 
responsibility  of  a  vendee  for  the  fraud  of  his  vendor  might  be 
established  by  actual  knowledge  or  notice,  or  inferred  from  circom- 
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stences.  In  the  case  in  hand  all  the  facts  and  circumBtances,  and 
all  the  evidence  tending  to  indicate  any  knowledge  or  notice  of  a 
fraudulent  intent  on  the  part  of  the  vendor,  as  against  the  agree- 
ment, so  far  as  it  related  to  Sherwood,  were  considered  by  the  trial 
judge;  and,  notwithstanding  such  evidence,  the  conclusion  was 
reached  that  the  defendant  Sherwood  had  no  fraudulent  intent  on 
his  part  in  becoming  the  purchaser  of  the  property,  but  that  his 
leading  motive  and  principal  object  were  to  acquire  payment  of 
his  debt  which  he  held  against  Bolton.  The  legal  effect  of  the 
agreement  which  was  made  by  Sherwood  was  that  the  purchase 
price  named  therein,  so  far  as  he  was  concerned,  was  paid  at  the 
time  of  the  execution  of  the  agreement.  By  the  language  used 
therein,  Sherwood  agreed  to  surrender  the  evidences  of  the  indebt- 
edness held  by  him,  and  agreed  to  indemnify  Bolton  against  the 
same,  and  within  a  reasonable  time  he  carried  out  the  agreement. 
The  evidence  very  clearly  indicates  that  Sherwood  was  negotiating 
for  the  purchase  of  an  undivided  half  -of  the  property,  and  that  his 
leading,  principal,  and  constant  effort  was  to  secure  the  payment 
of  the  Indebtedness  which  he  held  against  Bolton,  and  that,  in 
consummating  that  purpose,  he  was  compelled  to  acquiesce  in  the 
purchase  made  by  Mrs.  Bolton  for  the  other  half  of  the  property. 
By  that  purchase,  he  became  a  tenant  in  common  of  one-half  of  the 
property.  His  title  thereto  was  just  as  clear  and  distinct  as  though 
separate  instruments  had  been  provided,  one  assigning  one-half  of 
the  property  to  him,  and  the  other  assigning  one-half  of  the  prop- 
erty to  Mrs.  Bolton;  and  it  is  to  be  kept  constantly  in  mind  that 
the  consideration  moving  from  the  one  to  Bolton,  and  the  consid- 
eration moving  from  the  other  to  Bolton,  were  distinct  and  separate. 
The  case  is  therefore  unlike  those  where  there  is  a  taint  to  the  whole 
consideration.  It  differs  from  Read  v.  Williams,  125  N.  Y.  560,  26 
N.  R  730,  where  the  false  and  fraudulent  consideration  was  fab- 
ricated by  the  joint  act  of  both  grantor  and  grantee.  The  case  in 
hand  is  unlike  Russell  v.  Winne,  37  N.  Y.  591,  as  in  that  case  It 
was  said,  "The  mortgage  was  one  single  instrument,  given  to  secure 
one  debt;"  and  it  was  therefore  appropriately  held  that  the  unlaw- 
ful intent  pervaded  the  whole  instrument. 

The  bill  of  sale  and  the  agreement  made  on  the  2d  of  August, 
1893,  must  be  construed  in  the  light  of  the  facts  and  circumstances 
attending  their  execution  and.  when  they  are  considered,  the  sit- 
uation is  the  same  as  though  Sherwood  had  given  his  check  for  the 
value  of  one-half  of  the  property  innocently  and  honestly,  with  an 
intent  to  acquire  the  title  thereto,  knowing  nothing  of  any  fraud- 
ulent intent  on  the  part  of  the  assignor  in  respect  to  the  sale  of 
the  other  half  of  the  property.  We  think  his  purchase  may  legit- 
imately be  u0ield. 

In  Smith  v.  Post,  3  Thomp.  &  C.  6S0,  it  was  said: 

"Atthongh  two  parties  are  secured  separately  In  one  Instnunent,  It  must  be 
considered  as  a  transfer  separate  and  distinct,  which  enables  each  one  to  hold 
the  property  Independent  of  the  other,  In  proportion  to  the  debts  secured.  The 
e»me  mica  apply  to  conveyances  of  real  estate  (Bump.  Pratid.  Conr.  472); 
alao  to  assignments  of  property  (Prince  v.  Sbepard,  8  Pick.  176)." 
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In  the  case  cited  from  9  Pick.  176,  Prince  had  transferred  to 
Hodges  and  Jolm  C.  Prince  property  to  secure  their  respective  in- 
debtedness, and,  although  it  turned  out  that  there  was  no  indebt- 
edness to  Hodges,  the  transfer,  so  far  as  he  was  concerned,  was 
held  to  be  fraudulent;  and,  in  delivering  the  opinion  of  the  court, 
Chief  Justice  Parker  observed: 

"It  is  Insisted  that,  as  the  debt  to  the  plalntitr  was  attempted  to  be  aecnred 
In  the  same  instrament  as  the  feigned  debt  to  Hodges,  the  assigmnent  Is  roid 
In  the  whole,  so  that  the  plaintiff  can  claim  nothing  nnder  it.  This  must  de- 
pend upon  the  natui-e  of  the  ti-ansactlon,  and  of  the  instrument  by  wlUch  the 
assignment  was  made,  and  the  connection  of  the  parties  to  whom  the  property 
Is  conveyed." 

Applying  the  test  laid  down  by  the  learned  judge,  we  are  of  the 
opinion  that  the  case  in  hand  falls  within  the  principle  approved. 
Here  we  have  a  creditor  confessedly  holding  a  just  claim  against 
his  debtor,  knowing  that  his  debtor  is  in  somewhat  embarrassed 
circumstances,  and  that  his  means  of  paying  the  debt  rest  largely  in 
the  plant  and  property  whicli  he  owns,  and  the  creditor,  with  a  view 
of  obtaining  satisfaction  of  his  debt,  acts  according  to  the  usnal 
business  impulses  in  such  cases,  and  treats  with  his  debtor,  and 
Anally  reaches  a  conclusion  that  he  will  take  one-half  of  the  plant 
and  property  offered  in  liquidation  of  the  indebtedness  and  liabili- 
ties which  he  held  against  his  debtor.  Such  negotiations  result  in 
a  conclusion  on  the  part  of  the  debtor  that  he  will  assign  the  half 
of  the  property  to  the  creditor  simultaneously  with  his  assignment 
of  the  other  half  of  the  property  to  another  creditor,  to  wit,  his 
wife;  and,  while  that  negotiation  is  transpiring,  the  debtor  vigor- 
ously asserts  that  he  is  indebted  to  his  wife,  and  that  she  is  justly 
and  honestly  a  creditor  to  the  value  of  the  other  half  of  his  prop- 
erty which  is  proposed  to  be  transferred  to  her.  It  is  not  diflScult 
to  suppose  that  Sherwood  was  credulous,  and  believed  the  asser 
tions  that  were  made  to  him  in  respect  to  the  indebtedness  to  the 
wife.  However,  his  uppermost  and  earnest  intent  evidently  was 
the  acquisition  of  property  the  value  of  which  should  liquidate  the 
indebtedness  and  liability  of  Thomas  Bolton  to  him.  We  think  his 
purchase  should  be  sustained.  We  have  looked  at  the  exceptions 
taken  during  the  progress  of  the  trial,  and  find  no  occasion  to  in- 
terfere with  the  decision  made  by  reason  of  any  rulings  made  in  the 
progress  of  the  trial.  The  trial  judge  has,  in  an  opinion,  very 
clearly  stated  his  views  of  the  law  of  the  case. 

The  foregoing  views  lead  to  the  conclusion  that  the  results  reached 
at  the  trial  should  be  sustained.  That  part  of  the  judgment  which 
dismisses  the  plaintiffs'  complaint  upon  ihe  merits  as  to  Frederick 
A.  Sherwood  is  affirmed,  with  costs  against  the  plaintiffs;  and  the 
judgment,  so  far  as  it  is  appealed  from  by  Catherine  Bolton,  is  af- 
firmed, with  costs  to  the  plaintiffs  against  her,  as  appellant  All 
concur. 
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FELTS  V.  MARTIN. 

(Bapreme  Court,  Appellate  DiTlsion,  Fourth  Department.   Jnly  29,  1807.) 

1.  Estates  ov  Decedents— Mortgage  Foreclosure  —  Libn  of  Creditors  on 
Surplus. 

On  foreclOBure  of  a  mortgage  on  a  decedent's  lands,  the  surplus  Is  to  be 
treated  as  real  estate,  subject  to  the  liens  of  creditors  for  the  payment  of 
debts  afttt  the  personal  assets  are  exhausted. 

SL   BaUE— DtSTRIBUTION  OP  SURPLUS— RIGHTS  OF   CREDITORS. 

An  order  of  the  supreme  court  In  a  proceeding  instituted  by  a  widow, 
directing  the  surplus  arising  on  foreclosure  of  a  mortgage  on  decedent's 
land,  and  deposited  in  the  surrogfate's  court,  pursuant  to  Code  Civ.  Proc. 
S  2798,  to  be  distributed  to  the  widow,  Is  Ineftectual  as  to  a  creditor  of  the 
estate  who  had  no  notice  of  the  proceeding;  and  such  creditor  may,  by.  a 
suit  in  equity,  compel  the  restoration  of  the  fund  to  the  surrogate  court, 
to  the  end  that  he  may  enforce  his  lien  thereon. 
&  Same— Estoppel. 

The  creditor,  not  having  been  a  party  to  the  foreclosure  action,  nor  to  the 
proceedings  for  distribution  of  the  surplus,  is  not  estopped  to  maintain  such 
suit  by  the  fact  that  he  was  the  purchaser  at  the  foreclosure  sale. 
4,  Same— Jurisdiction  op  Court. 

The  supreme  court,  having  made  the  order  of  distribution,  has  Jurisdic- 
tion of  the  suit  to  compel  a  restoration  of  the  fund. 

Appeal  from  special  tenn,  Monroe  county. 

Suit  by  Mary  A.  Felts  against  Annie  Jiartin,  individually,  and  as 
guardian  of  Harriet  B.  Martin,  a  minor,  to  compel  restoration  of  a 
fund  withdrawn  from  the  custody  of  the  surrogate's  court.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  HAEDIN,  P.  J.,  and  FOUiETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

George  P.  Decker,  for  appellant. 
Charles  Van  Vooiiiis,  for  respondent. 

HARDIN,  P.  J.  On  the  10th  of  March,  1895,  Joseph  Martin  died, 
intestate,  in  the  town  of  Hamlin,  and  in  the  same  month  proceedings 
were  duly  had  in  the  surrogate's  court  of  that  county,  which  resulted 
in  letters  of  administration  upon  his  estate  being  issued  to  Annie 
Martin,  as  administratrix,  who  qualified  and  entered  upon  the  dis- 
charge of  her  duties  as  such.  The  intestate  was  seised  of  a  parcel  of 
land  situated  in  said  town,  which  is  described  in  the  complaint,  and 
which  was  subject  to  a  lien  of  a  mortgage  given  to  secure  the  sum  of 
f2,500  by  the  said  Joseph  Martin  to  tibe  Rochester  Savings  Bank, 
executed  on  the  10th  of  May,  1893.  After  a  default  in  the  payment 
of  the  mortgage,  an  action  was  brought  to  foreclose  the  same  in 
January,  1896,  against  the  administratrix  and  Harriet  B.  Martin, 
who  was  the  only  heir  of  the  intestate;  and  the  proceedings  resulted 
in  a  decree  made  on  the  3d  day  of  February,  1896,  directing  a  sale  of 
the  mortgaged  premises,  which  were,  by  the  referee  appointed  in  the 
decree,  sold  on  the  14th  day  of  April,  1896,  and  they  were  bid  off  by 
this  plaintiff  for  |3,350;  and,  after  payment  of  the  mortgage  and  the 
costs  and  expenses  of  the  foreclosure,  there  remained  a  surplus  in  the 
sum  of  1544.41,  and,  according  to  the  directions  of  the  decree,  the  ref- 
eree, on  the  27th  of  April,  1896,  paid  the  same  to  the  treasurer  of  the 
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county  of  Monroe.  Joseph  Martin  waa  indebted  at  the  time  of  his 
deatii  "in  an  amount  larj^ly  in  excess  of  the  amount  of  liis  estate, 
and  that  his  debts,  unsecured  by  mortgage,  exceed  the  sum  of  f  5,000, 
and  that  the  total  assets,  as  shown  by  the  account  heretofore  made  and 
died  with  the  surrogate  of  Monroe  county"  by  the  defendant,  aa  ad- 
ministratrix, amounted  to  the  sum  of  tl,582.71;  and  it  was  avored  in 
tlie  complaint  that  the  amount  of  the  assets  of  said  estate,  which  will 
be  applicable  for  distribution  among  the  creditors  of  said  estate,  "will 
be  insufficient  to  pay  in  full  the  debts  owing  by  the  said  decedent" 
It  is  alleged  that  the  plaintiff  is  a  creditor  of  said  estate,  and  holds 
demands  against  the  same  in  an  amount  of  about  f4,000,  on  which 
demands  no  payments  whatever  have  been  made  by  the  adminis- 
tratrix; and  it  is  averred  that  the  plaintiff  has  no  security  for  pay- 
ment "outside  of  the  assets  and  property  of  the  said  decedent."  It  is 
further  alleged  in  the  complaint,  viz. : 

"That,  Immediately  after  the  deposit  of  said  snrplns  with  the  said  county 
treaenrer,  this  defendant,  well  knowing  of  the  Insolvency  of  the  said  estate, 
and  without  the  knowledge  of  this  plaintiff,  contrived  to  get  said  snrplas 
moneys  Into  her  own  hands,  and  caused  notice  of  claim  thereto  to  be  filed 
In  the  clerk's  oflBce  of  Monroe  cotmty,  In  behalf  of  herself  and  said  Infant, 
and,  by  proceedings  duly  had  In  the  surrogate's  court  of  Monroe  county,  let- 
ters of  temporary  guardianship  of  the  person  and  property  of  said  Haniet  B. 
Martin,  an  Infant  of  about  the  age  of  two  years,  were  Issued  to  this  defendant 
out  of  said  surrogate's  court,  on  May  19,  1^6,  lUnlted  until  the  said  Infant  ar- 
rived at  the  age  of  fourteen  years;  and  the  said  defendant  qualified  and  has 
since  acted  as  such  guardian.  That  on  May  5,  1896,  this  defendant,  on  appli- 
cation to  this  court,  procured  an  order  of  reference  to  H.  0.  Mitchell,  to  report 
to  the  court  the  liens  against  «uch  surplus  fund,  without  any  notice  to  other 
Interested  parties,  after  which  a  report  was  made  to  this  court  on  the  9th 
day  of  May,  1896,  reporting  that  this  defendant,  as  the  widow  Of  decedent 
was  entitled  to  the  sum  of  $117.96  thereof,  and  the  said  Infant  to  the  sum  of 
i;426.48  thereof;  and  thereafter,  and  on  May  19,  1886.  this  defendant,  on 
application  of  this  court,  procured  an  order  confirming  the  said  report,  and 
directing  the  said  county  treasurer  to  pay  out  of  Raid  fund,  for  herself  and  In 
her  own  right,  the  said  sum  of  $117.96,  and  to  herself,  as  general  guardian  of 
the  said  Infant,  the  sum  of  $426.48;  and  thereupon  she  applied  to  the  said 
county  treasurer,  and  obtained  from  him  payment  of  the  said  rams,  which 
she  has  since  held." 

The  plaintiff  further  alleges  that,  as  a  creditor  of  said  insolvent 
estate — 

"She  claims  and  has  a  lien  upon  the  said  surplu.s  moneys  for  the  payment 
of  such  part  of  her  claims  against  said  estate  as  !!hall  remain  after  the  appli- 
cation thereon,  through  the  surrogate's  court,  of  the  said  assets  In  the  hands 
of  said  administratrix,  and  that  the  right  and  security  of  this  plaintiff  for  the 
enforcement  of  her  said  rights  against  said  fund  Is  greatly  impaired  and  im- 
periled by  reason  of  said  withdrawal  thereof  from  the  hands  of  ssald  county 
treasurer  by  this  defendant,  which  said  withdrawal  was  accomplished  without 
any  notice  to  this  plaintlfr,  and  without  her  consent,  and  against  her  wlU." 

It  is  further  alleged  in  the  complaint: 

"That  the  withdrawal  of  said  funds  from  the  said  county  treasurer  by  this 
defendant  was  unlawful,  and  that  the  said  proceedings  In  this  court.  Insti- 
tuted and  taken  by  this  defendant  for  the  purpose  of  getting  said  moneys  into 
her  own  hands,  wexe  without  jurisdiction  on  the  part  of  this  court,  and  were 
and  are  void." 

It  is  further  alleged  that,  prior  to  the  commencement  of  this  action, 
the  plaintiff  demanded  of  the  defendant  "that  she  return  to  and  de- 
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pofdt  with  the  said  coonty  treasurer  the  said  surplua  moneys  bo 
obtained  by  her,  but  which  the  defendant  has  refused  and  neRlected 
to  do."  The  plaintiff,  in  her  complaint,  asks  for  a  decree  directing  the 
defendant  to  retom  to  the  county  treasurer  of  Monroe  county  the  said 
sorpluB  moneys  so  withdrawn,  tiiere  to  remain  until  disposed  of  ac- 
cording to  law. 

The  answers  of  the  defendants  admitted  nearly  all  of  the  material 
all^ations  of  the  complaint,  and  alleged  that  claims  were  filed  by  the 
defendants^  and  proceiedings  instituted  for  the  disposition  of  the  sur- 
plus moneys,  and  that  an  order  of  reference  was  made  "to  report  to 
the  court  the  liens  against  the  said  fund,  and  that  subsequently  a  re- 
port was  duly  made  by  the  said  H.  C.  Mitchell,  to  which  report  and 
all  the  proceedings  had  in  such  surplus  proceeding  these  defendants 
refer."  They  also  allege  that  an  order  was  granted  confirming  the 
report,  and  the  moneys  were  paid  over, — 1117.96  to  the  defendant  aa 
widow,  and  f426.48  to  h^  as  general  guardian  of  Harriet  B.  Martin. 
The  answers  also  contain  some  denials  of  some  of  the  allegations  of 
the  complaint. 

Inasmuch  as  it  was  held  that  the  complaint  did  not  state  facts 
sufiQcient  to  constitute  a  cause  of  action,  the  allegfttions  of  the  com- 
plaint must  be  regarded  as  admitted,  for  the  purpose  of  considering 
the  question  of  whether  the  decision  was  correct.  In  considering 
whether  the  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action,  it  must  be  "deemed  to  allege  what  can  be  implied  from 
the  allegations  therein,  by  reasonable  and  fair  intendment,  and 
facts  impliedly  averred  are  traversable  in  the  same  manner  as 
though  directly  averred."  Marie  v.  Garrison,  83  N.  Y.  14;  same 
case  approved  and  followed  in  Sanders  v.  Soutter,  126  N.  Y.  196, 
27  N.  E.  263.  After  the  sale  of  the  decedent's  real  estate,  upon  the 
mortgage,  the  surplus  money  remaining  is  to  be  treated  as  real  es- 
tate, and  is  subject  to  the  lien  of  the  creditors  of  the  decedent,  and 
liable  to  have  such  debts  of  the  decedent  enforced  therefrom  as 
remain  after  exhausting  the  personal  assets  of  the  decedent.  From 
the  allegations  of  the  complaint  it  is  apparent  that  the  personal 
assets  are  insufficient  to  pay  the  debts,  and  that  the  plaintiff  is  a 
creditor,  and  therefore  has  a  lien  upon  the  surplus  money,  in  com- 
mon with  other  creditors,  and  is  entitled  to  follow  the  surplus 
money  and  enforce  the  lien  through  appropriate  proceedings  to  be 
instituted  for  that  purpose. 

In  Piatt  v.  Piatt,  105  N.  Y.  489,  12  N.  E.  25,  It  was  held  that, 
during  three  years  after  the  death,  "the  real  estate  left  •  •  • 
cannot  be  so  aliened  by  heirs  or  devisees  as  to  defeat  the  claims  of 
creditors  thereon.    2  Rev.  St.  p.  100;  Code  Civ.  Proc.  §  2749." 

In  Rosseau  v.  Bleau,  131 N.  Y.  182,  30  N.  E.  52,  that  case  was  cited 
with  approval,  and  the  doctrine  thereof  reasserted,  in  the  follow- 
ing language: 

"The  rights  of  creditors  against  the  real  estate  of  deceased  persons  attach 
to  the  land  as  a  statutory  lien  Immediately  upon  the  death  of  the  owner,  and, 
of  course,  their  rights  cannot  be  impaired  by  any  conreyance  which  is  deliv- 
ered or  takes  effect  subsequently." 
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The  debts  of  the  decedent  that  remained  after  the  application  of 
the  pei-sonal  assets  are  in  "the  nature  of  charges  upon  the  real 
estate  of  the  intestate  debtor,  and  attached  in  the  same  manner  to 
the  surplus  when  it  was  realized  in  the  action  prosecuted  for  the 
foi-eclosure  of  the  mortgage.  This  resulted  from  the  statutory  enact- 
ments existing  upon  this  subject,  providing  for  the  application  of 
the  real  estate  for  the  payment  of  the  debts  of  the  intestate  when 
the  personalty  lias  been  found  to  be  insufficient  for  that  parpose. 
It  is  only  the  residue  remaining  after  the  payment  of  the  debts 
which  can  be  divided  between  the  heirs  or  devisees  of  the  deceasd 
debtor."  Bank  v.  Sharer,  25  Hun,  411.  In  that  case  it  was  said 
that  the  provisions  of  the  statute  creating  the  liens  controlled,  and 
that  an  opportunity  should  have  been  afforded  to  all  the  creditors 
"to  present  and  substantiate  their  claims;  and,  ordinarily,  the  coarse 
prescribed  by  the  statute  for  executors  and  administrators  is  the 
only  one  which  can  be  either  safely  or  properly  adopted."  In  that 
case  one  of  the  creditors  had  not  appeared  in  the  action,  and  no 
notice  was  givrn  to  him  as  to  the  distribution  of  the  sorplos  money; 
and  in  the  opinion  it  was  said: 

"This  violated  a  fflndamental  right,  in  the  enjoyment  of  which  he  was  enti- 
tled to  be  protected.  He  had  done  nothlDg  whatever  for  which  he  could  be 
lawfully  deprived  of  this  right,  and,  as  he  had  received  no  information  of  the 
proceeding,  he  could  not  properly  be '  charged  with  neglect  because  he  had 
omitted  to  present  his  claim  at  an  earlier  period  of  time  than  he  did.  The 
fact  that  the  other  creditors  have  recdved  the  money  which  was  probably 
payable  to  him  cannot  change  the  legal  aspect  of  the  case.  That  a  wrong 
has  been  done  to  him  through  their  agency  or  participation  is  no  reason  what- 
ever why  it  should  be  rendered  still  further  effectual  by  denying  bim  an  op- 
portunity for  redress." 

The  duty  of  a  party  conducting  proceedings  as  to  surplus  money 
to  give  notice  to  all  persons  who  have  liens  by  record  or  otherwise 
is  recognized  in  Kingsland  v.  Chetwood,  39  Hun,  610.  It  was  there 
said,  in  referring  to  rule  64: 

"And  that  this  was  not  intended  to  be  restricted  to  liens  appearing  by  the 
records  is  evident  from  the  further  requirement  contained  In  the  rule  that  the 
party  'moving  for  the  reference  shall  show  by  affidavit  what  nnsati6fled  Uens 
appear  by  such  official  searches,  and  whether  any  and  what  other  nnsatlsfled 
liens  were  known  to  him  to  exist' " 

In  this  case  the  facts  stated  in  the  complaint  clearly  evince  that 
the  defendant  knew  of  the  death,  knew  of  the  debts,  and  therefore 
knew  of  the  existence  of  the  statutory  lien  in  favor  of  the  creditors 
of  the  deceased  at  the  time  the  proceedings  were  instituted  by  her 
to  reach  the  surplus  money. 

Section  2798  of  the  Code  of  Civil  Procedure  provides,  viz.: 

"Where  real  property,  or  an  Interest  in  real  property,  liable  to  be  disposed 
of  as  prescribed  in  this  title,  Is  sold,  In  an  action  or  a  special  proceeding,  speci- 
fied in  the  last  section,  to  satisfy  a  mortgage  or  other  lien  th»eupon,  which 
accrued  during  the  decedent's  lifetime,  and  letters  testameotary  or  letters  of 
administration  upon  the  decedent's  estate  were,  within  four  years  before  the 
sale,  issued  from  a  surrogate's  court  of  the  state,  having  Jurisdiction  to  grant 
them,  the  surplus  money  must  be  paid  into  the  surrogate's  court  from  which 
the  letters  issued,  pursuant  to  the  provisions  of  section  2537  of  this  Code,  and 
the  receipt  of  the  county  treasurer  shall  be  a  sufficient  discdiarge." 
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The  title  to  which  the  section  refers  relates  to  disposition  of 
decedent's  real  property  for  the  payment  of  debts  and  funeral  ex- 
penses. The  adult  defendant  was  appointed  administratrix  with- 
in the  time  mentioned  in  the  section.  The  sorplua  money  arising: 
upon  the  sale  was  therefore  properly  payable  into  the  surrogate's 
court.  Section  2537  of  the  Code  of  Civil  Procedure  provides  that, 
where  the  statute  requires  the  XMtyment  of  money  into  the  surro- 
gate's court,  "the  same  must  be  paid  to  or  deposited  with  the  county 
treasurer  of  the  county,  to  the  credit  of  the  fund,  or  of  the  estate^ 
or  of  the  special  proceeding."  The  validity  of  the  legislation  pro- 
viding for  the  deposit  of  the  surplus  money  arising  in  foreclosure 
actions,  with  the  surrogate's  court,  was  approved  in  Re  Stilwell's 
Estate,  139  N.  Y.  337,  34  N.  E.  777,  and  in  the  opinion  in  that  case 
it  was  said: 

'•The  Code  deals  only  with  a  fund  arising  from  the  execuHon  of  the  fore- 
closure Judgment,  not  disposed  of  by  the  decree,  and  commits  that  fond  to- 
the  cUFtody  and  control  of  a  court  which,  at  the  time  the  constitution  was 
ad<^ted,  had  extensive  Jurisdiction  oyer  the  estates  of  deceased  persons;  and 
this  Jurtsdictlon  was  recognlEed  by  that  instrument  in  various  provisions  for 
its  future  organization  and  existence." 

In  that  case  the  validity  of  sections  2798  and  2799  of  the  Code 
of  Civil  Procedure  was  asserted. 

The  object  of  the  legislation  seems  to  have  been  to  guard  the  sur- 
plus money  arising  under  foreclosure  actions  like  the  one  referred  to- 
in  the  complaint  in  this  action,  and  to  place  the  fund,  so  arising, 
where  the  same  mav  be  subject  to  the  action  of  the  surrogate's- 
court  having  jurisdiction  of  the  estate  of  the  decedent  The  with- 
drawal of  the  money  from  the  surrogate's  court,  or  from  the  custody 
of  the  county  treasurer,  interfered  with  the  right  of  the  plaintiff  to- 
enforce  the  statutory  lien  given  to  her,  as  a  creditor  of  the  deceased; 
and  as  that  withdrawal  was  accomplished  without  any  notice  to  the 
plaintiff,  and  without  any  consent  on  her  part,  and  against  he;*  will, 
and  insisted  upon  against  a  demand  made  by  her  to  restore  it  to  the 
treasurer,  it  seems  that  she  had  a  right  to  have  the  same  returned 
to  the  surrogate's  court,  to  the  end  that  her  statutory  lien  might  be- 
enforced  and  satisfied  according  to  the  provirions  of  law  in  such 
case  made  and  provided.  The  plaintiff's  complaint  expressly  averred 
that  she  had  and  has  "a  lien  upon  the  said  surplus  moneys  for  the 
payment  of  such  part  of  her  claims  against  said  estate  as  shall  re- 
main after  the  application  thereon,  through  the  surrogate's  court, 
of  the  said  assets  in  the  hand  of  said  administratrix."  The  plain- 
tiff was  not  a  party  to  the  foreclosure  action,  nor  was  she  made  a- 
party  by  notice  or  otherwise  of  the  proceedings  instituted  in  respect 
to  the  surplus  moneys  arising  after  the  foreclosure  of  the  mortgage. 
Upon  the  facts  and  circumstances  detailed  in  the  complaint,  it  is 
difficult  to  conclude  that  the  defendant  acted  in  good  faith  in  caus- 
ing the  money  to  be  withdrawn  from  the  surrogate's  court  without 
notice  to  the  creditors  having  a  statutory  lien  upon  the  same. 
Again,  so  far  as  the  proceedings  attempt  to  deal  with  her  dower, 
there  was  no  notice  to  the  parties  beneficially  interested  in  the  fund,. 
or  having  a  lien  thereon;  and  it  is  not  unreasonable  to  suppose  that 
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the  order  made  by  the  supreme  court  in  relation  to  the  withdrawal 
of  the  fund  was  through  inadvertenoe,  mistake,  or  by  reason  of 
some  fraudulent  practice  with  which  the  defendant  is  chargeable. 
It  seems  that  the  tribunal  that  was  thus  induced,  irregularly  and 
without  jurisdiction  over  the  parties  having  a  lien  upon  the  fund 
or  interested  therein,  to  divert  the  money,  was  the  proper  tribunal 
to  order  a  restoration  thereof;  and  it  is  no  defense  to  such  a  pro- 
ceeding to  assert  that  the  aurrogate's  court  might  have  allowed  pro- 
ceedings to  be  instituted  for  the  return  of  the  money.  It  la  within 
the  equitable  jurisdiction  of  the  court  to  declare  void  an  order  or 
decree  obtained  by  overreaching  the  court,  or  by  a  fraud  practiced 
thereupon,  or  to  restore  a  fund  taken  from  the  court  without  no- 
tice to  the  parties  having  statutory  liens  or  otherwise  thereon. 
Wright  v.  Miller,  8  N.  Y.  9;  Hackley  v.  Draper,  60  N.  Y.  88;  Whit- 
tlesey V.  Delany,  73  N.  Y.  571;  Leet  v.  Leet,  12  App.  Div.  11,  42 
N.  Y.  Supp.  174. 

From  the  facta  disclosed  in  the  complaint  it  does  not  appear  that 
the  plaintiff  has  committed  any  wrong  or  omitted  anything  which 
she  should  have  performed  to  avoid  the  situation  under  which  she 
now  complains.'  It  is  without  her  fault  that  the  fund  has  been 
withdrawn  and  her  lien  imperiled;  and  it  is  but  just  and  equitable 
that  the  fund  should  be  restored,  to  the  end  that  her  lien  may  be 
administered,  after  due  notice,  in  proceedings  instituted  for  the  dis- 
tribution of  it  among  the  creditors  of  the  decedent  justly  entitled 
thereto.  If  it  be  assumed  that  the  surplus  money  is  a  trust  fund 
for  the  payment  of  the  creditors  of  the  decedent  who  have  a  stat- 
utory lien  thereon,  then  it  may  be  said  the  defendant  has,  by  the 
withdrawal  thereof,  become  ex  maleficio  a  trustee,  and  tliat  the 
creditors  of  the  decedent  having  a  lien  thereon  are  entitled  to  com- 
pel her  to  restore  the  money  to  the  surrogate's  court,  to  the  end 
that  the  same  may  be  administered  according  to  the  provisions  of 
law.  As  the  testator  died  on  the  10th  of  March,  1895,  and  letters 
of  administration  were  issued  in  that  month,  the  three  years  men- 
tioned in  section  2750  of  the  Code  of  Civil  Procedure,  in  which  any 
creditor  of  decedent  may  present  a  petition  for  a  decree  directing 
the  disposition  of  the  decedent's  real  property,  or  interest  in  real 
property,  had  not  expired,  and  have  not  yet  expired;  and  therefore 
the  creditor  mentioned  in  the  complaint  may  yet  pursue  the  remedy 
by  petition  mentioned  in  that  section,  if  the  surplus  money  shall 
be  returned  to  the  surrogate's  court,  or  to  the  hands  of  the  county 
treasurer,  as  its  ofiBcer. 

It  is  asserted  by  the  learned  counsel  for  the  respondent  that  the 
plaintiff  was  a  purchaser  at  the  foreclosure  sale,  and  furnished  the 
money  which  paid  the  mortgage,  and  also  created  the  surplus,  and 
which  was  deposited  by  the  oflScer  making  the  sale  with  the  coonty 
treasurer,  and  it  is  therefore  contended  that  the  i^aintiff  is  es- 
topped. It  was  alleged,  however,  in  the  complaint,  that  the  "with- 
drawal was  accomplished  without  any  notice  to  this  plaintiff,  and 
wthout  her  consent,  and  against  her  will."  Under  those  circum- 
stances, inasmuch  as  the  plaintiff  was  not  a  party  to  the  proceedings 
relating  to  the  surplus  money,  we  think  she  was  not  bound  by  them. 
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Not  having  been  a  party  to  the  action,  nor  to  the  proceedings,  she 
ought  not  to  be  bound  by  them.    The  surplus  is  to  be  r^arded  as 
realty  belonging  to  the  intestate. 
In  Fliess  t.  Buckley,  22  Hun,  554,  it  was  said: 

"There  Jls  no  difference  In  principle  between  snch  surplus  and  a  parcel  of 
the  realty  remaining  unsold  after  a  sale  of  enough  to  satisfy  the  Judgment  of 
foreclosure." 

And  in  Dunning  v.  Bank,  61  N.  Y.  506,  it  was  said,  viz. : 

"The  terms  of  the  statute  show  that  the  surplus  is  regarded  as  real  estate. 
The  most  careful  precautions  are  taken  to  prevent  the  heirs  from  l)eing  de- 
prived of  it,  except  in  the  stime  manner  and  to  the  same  extent  that  would 
be  permitted  in  case  the  land  had  remained  unsold." 

In  Pliess  v.  Buckley,  90  N.  Y.  291,  it  appeared  that  William  M. 
Fliess  was  a  party  to  the  foreclosure  action,  and  it  was  therefore 
said: 

"His  remedy,  therefore,  was  to  enforce  his  claim  In  the  court  by  whose 
directions  the  foreclosure  bad  taken  place.  He  requires  no  other  action,  nor 
has  he  any  interest  ia  the  relief  sought  by  the  other  plaintiffs." 

We  see  nothing  in  that  case  which  aids  the  contention  of  the 
respondent. 

In  Breevoort  v.  McJimsey,  1  Edw.  Oh.  554,  it  was  said  that,  after 
a  sale  fairly  made  in  a  mortgage  foreclosure,  the  surplus  is  to  be 
regarded  as  "a  substitute  for  the  sale  which  the  administrator 
might  have  procured";  and  it  was  further  said  that  the  equitable 
rights  of  the  creditors  to  the  surplus  attached  at  once  to  such  pro- 
ceeds of  the  sale  as  remain  after  satisfying  the  mortgage  debt,  and 
stand  "instead  of  the  land,"  and  the  money  is  to  be  applied  in  the 
same  equitable  manner  as  it  would  be  were  lands  sold  by  direction 
of  the  surrogate. 

Doubtless  the  widow  is  entitled  to  dower  in  the  surplus,  as  she  was 
in  the  land  before  the  sale.  Matthews  v.  Duryee,  45  Barb.  69; 
Elmendorf  v.  Lockwood,  4  Lans.  396.  It  is  not  necessary,  however, 
on  this  appeal,  to  determine  the  extent  of  her  dower  in  the  surplus. 
SufSce  it  to  say  that,  before  it  is  actually  admeasured,  the  parties 
who  are  interested  in  the  surplus  fund  are  entitled  to  be  heard. 
Inasmuch  as  the  plaintiff  was  not  a  party  to  the  foreclosure  action, 
nor  was  she  a  party  to  the  proceedings  instituted  by  the  defendant 
in  respect  to  the  surplus  money,  she  occupies  the  position  of  a  stran- 
ger to  the  record,  and  may  insist  that  the  order  made  in  the  surplus 
proceedings,  which  were  without  notice  to  her,  be  held  ineflBcient 
as  to  her.  Freem.  Jndgm.  (3d  Ed.)  §  337;  Vose  v.  Morton,  4  Gush. 
27.  It  may  be  that,  when  the  facts  mentioned  in  the  complaint 
are  fully  developed  at  the  trial,  they  will  indicate  more  clearly  than  is 
expressly  alleged  that  the  conduct  of  the  defendant  has  been  fraud- 
ulent, and  therefore  that  she  should  not  be,  in  any  sense,  protected 
by  the  proceedings  alleged  to  have  taken  place  in  respect  to  the 
surplus  money  rightly  belonging  to  the  custody  of  the  county  treas- 
urer. The  foregoing  views  lead  to  the  conclusion  that  the  decision 
at  the  special  term  was  erroneous. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event.    All  concur,  except  FOLLETT,  J.,  not  voting. 
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(20  App.  Div.  92.) 

MILLEN.  V.  NEW  YORK  CENT,  &,  H.  R.  R.  CO. 

(Supreme  Court,  Appellate  DMBion,  Fourth  Department.   July  29.  1897.) 

Master  and  Servant — Rati-roads— Dangerous  Premises. 

Defendant  railroad  company  jjcrmltted  an  open  sluiceway,  about  10  Inches 
deep  and  14  lucres  wide,  to  run  through  Its  yards,  where  much  coupling 
was  done.  The  sluiceway  was  necessary,  and  the  leaving  of  them  open 
was  extensively  practiced  by  defendant  and  other  roads.  One  of  its  road 
masters  testified  that  they  could  be  easily  covered,  and  that  they  would  then 
be  safer.  Plaintiff,  a  brakeman,  while  coupling  cars  at  night,  and  In  ignor- 
ance of  the  sluiceway,  slipped  Into  It,  and  was  injured.  HeW,  that  a  yertUct 
for  plaintiff  would  not  be  disturbed. 

Appeal  tram  trial  term,  Onondaga  county. 

Action  by  Charles  E.  Millen  against  the  New  Tork,  Central  & 
Hudson  River  Bailroad  Company.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant  appeals.     AflBrmed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GBEEN,  and  WARD, 
JJ. 

Frank  Hiscock,  tot  appellant. 
Julie  R  Jenney,  for  respondent 

HARDIN,  P.  J.  On  the  Slst  of  December,  1891,  the  plaintiff  had 
been  in  the  employ  of  the  defendant,  as  brakeman,  for  15  days,  and  on 
the  evening  of  that  day  he  was  the  rear  brakeman  or  flagman  upon  a 
local  pick-up  train,  making  its  way  from  East  Syracuse  to  Utica  as  a 
pick-up  train,  and  from  Utica  to  Albany  as  a  through  train.  When 
the  train  reached  Oneida,  tho-e  was  occasion  to  leave  some  cars,  and 
the  usual  process  of  kicking  the  cars  onto  a  siding  was  gone  through 
with  by  the  trainmen,  and  then  it  was  their  business  to  pidc  up  some 
stationary  cars,  and  pnt  them  into  the  train,  in  the  discharge  at  their 
duties.  It  is  alleged  in  behalf  of  the  plaintiff  that,  having  placed  a 
link  in  the  drawhead  of  a  standing  car,  he  proceeded,  in  pursuance  ot 
the  duty  imposed  upon  him,  to  signal  the  engineer  to  move  back  cer- 
tain cars  from  the  east  towards  the  west,  with  a  view  of  uniting  them 
with  the  still  car;  and,  after  giving  the  signal  to  the  mgineer,  he 
approached  the  opening  between  the  still  car  and  the  cars  apfMroaching 
under  the  motion  giv«i  to  them  by  the  engineer,  in  pursuance  of  the 
signal,  and  that,  as  he  entered  between  the  two  cars  to  complete  the 
connection  of  the  moving  cars  with  the  dead  car,  by  adjusting  the  link 
and  pin,  he  slipped,  and  lost  his  balance,  plungeid  forward,  caught  his 
hand  between  the  drawheads  or  the  deadwoods,  and  received  the  in- 
juries which  occasioned  him  to  lose  most  of  his  right  hand. 

There  was  a  controveri^  at  the  trial  as  to  the  precise  location  of  the 
attempted  connection  of  the  two  cars.  The  evidence  given  by  the 
plaintiff  as  a  witness  and  bv  other  testimony  relating  to  that  question 
was  quite  seriously  contradicted  by  the  testimony  of  the  witness  New- 
man, and  the  trial  judge  clearly  and  pointedly  submitted  the  conflict 
raised  as  to  the  evidence  offered  by  the  plaintiff  and  the  evidence  fur- 
nished by  the  defendant,  and  the  verdict  has  settled  that  question  of 
fact,  upon  sufScient  evidence,  in  favor  of  the  plaintiff. 

The  next  important  question  of  fact  which  was  presented  fop  the 
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consideration  of  the  jury  was  as  to  the  natnre  and  character  of  the 
sluiceway,  ditch,  or  trench  which,  according  to  the  evidence  of  the 
plaintiff,  was  left  by  the  defendant  in  its  yard  where  the  coupling  was 
required  to  take  place,  and  into  which  the  plaintiff  alleges  that  he 
slipped  or  stepped  and  caught  himself,  and,  by  means  of  the  slipping, 
the  injuries  were  occasioned,  and  "his  fingers  smashed  between  the 
drawheads."  In  behalf  of  the  plaintiff  it  was  shown  that  the  sluiceway 
was  an  opening  of  from  8  to  10  inches  deep,  and  some  14  inches  wide; 
that  the  night  was  dark;  and  that  the  hour  when  the  accident  oc- 
corred  was  between  half  past  7  and  8  on  the  night  of  the  31st  of  De- 
cember, 1891,  there  being  some  snow  and  slush  upon  the  ground. 
The  evidence  offered  by  the  plaintiff  tended  to  support  the  allegation 
that,  by  reason  of  the  sluiceway  or  ditch,  the  plaintiff  lost  his  balance, 
and  received  the  injuries  of  which  he  complains.  It  was  clearly  and 
pointedly  submitted  to  the  jury  to  find  whether  the  sluiceway  caused 
the  injury  of  which  he  complains,  and  their  verdict  in  that  regard, 
favorable  to  the  plaintiff,  is  supported  by  ample  evidence.  The  sluice 
or  ditch  was  uncovered,  and  the  defendant  sought  to  exculpate  itself 
from  the  charge  of  negligence  by  producing  evidence  to  the  effect  that 
the  sluiceway  was  constructed  for  a  proper  purpose,  and  that  its  con- 
stmction  was  in  accordance  with  an  extensive  practice  on  its  road 
and  on  other  roads.  Considerable  evidence  supporting  the  averment 
in  that  direction  made  by  the  defendant  was  received,  and  submitted 
to  the  jury  for  their  consideration.  The  learned  trial  judge  instruct- 
ed the  jury  that  it  was  the  duty  of  the  defendant  to  furnish  a  reason- 
ably safe  place  to  the  plaintiff  for  the  discharge  of  the  duties  imposed 
xipon  him,  and  left  the  question  of  fact  in  that  regard  to  the  jury. 
Upon  that  question,  the  fact  that  the  yard  consisted  of  seven  tracks, 
and  the  darkness  of  the  night,  the  slush  and  snow,  the  nature  of  the 
dnty  imposed  upon  the  plaintiff,  and  all  the  drcnmstances  relating 
to  the  employment  of  the  plaintiff  and  the  facilities  furnished  by  the 
defendant  in  respect  to  the  place  where  he  was  to  discharge  the  diffi- 
cult and  dangerous  dnty  of  coupling  cars,  were  adverted  to  in  consid»<- 
ing  that  question  when  the  case  was  submitted  to  the  jury.  The  jury 
were  specifically  instructed  that,  if  no  negligence  was  found  on  the 
part  of  the  defendant  in  regard  to  the  sluiceway,  then  there  could  be 
no  recovery.  If,  on  the  other  hand,  they  reached  the  conclusion,  up- 
on all  the  evidence,  that  the  sluiceway  or  ditch  rendered  the  place 
where  the  labor  of  the  defendant  was  to  be  performed  unsafe  and 
dangerous,  then  their  verdict  might  be  that  the  defendant  had  failed  to 
discharge  its  duty  in  the  premises.  Apparently,  the  court  gave  the 
defendant  the  benefit  of  every  branch  of  its  evidence,  and  of  all  the  cir- 
cumstances which  made  in  its  favor,  upon  all  the  important  questions 
of  fact  that  were  presented  to  the  jury;  and  the  jiiry  were  expressly 
instructed  that  upon  all  the  evidence,  before  the  plaintiff  could  re- 
cover, it  must  be  found  that  the  plaintiff  was  free  from  contributory 
negligence.  We  are  of  the  opinion  that  the  trial  proceeded  upon 
well-settled  principles  of  law,  and  in  accordance  with  the  doctrine 
laid  down  in  reported  cases. 

In  Plank  v.  Bailroad  Co.,  60  N.  Y.  607,  the  plaintiff's  evidence  tend- 
ed to  show  that: 
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"As  deceased  was  engaged  In  the  act  of  coupling,  he  stepped  into  a  sluice- 
way or  trench,  abont  two  feet  wide  and  deep,  which  ran  under  the  tracks. 
•  •  •  It  was  In  the  night  season,  and  there  was  snow  on  the  ground. 
It  also  appeared  that  the  train  of  the  deceased  had  been  in  the  habit  of  stop- 
ping there,  and  that  he  knew  of  the  trench.  The  trench.  It  appeared,  had 
been  there  over  ten  years,  In  the  same  condition." 

And  in  delivering  the  opinion,  to  the  effect  that  the  nonsuit  granted 
was  erroneous,  it  was  said: 

"That  defendant  was  bound  to  provide  an  ordinary  and  reasonably  safe 
place  for  the  performance  of  the  work  of  coupling  cars.  Tliat  the  jury  might 
have  found  that  the  plank  across  the  trench  was  not  a  safe  or  convenient 
standing  or  walking  place  for  one  engaged  in  that  work,  as  it  was  midway 
and  right  under  the  attachment  by  means  of  which  the  cars  were  coupled, 
and  that  the  trench  made  the  place  unsafe  to  a  brakeman  whose  hands  and 
eyes  were  engaged  in  the  act  of  coupling.  •  •  •  And  that  the  evidence  of 
defendant's  negligence  was  sufficient  to  require  the  submission  of  the  ques- 
tion to  the  jnry.  Also,  that  the  fact  of  the  knowledge  of  the  deceased  of  the 
existence  of  the  trench  was  not  sufficient  to  charge  him,  under  the  circwn- 
Btancee,  with  contributory  negligence,  as  the  act  in  which  he  was  engaged 
necessarily  required  his  whole  attention  and  thought" 

In  Harr  v.  Railroad  Oo.,  13  N.  Y.  St.  Bep.  227,  affirmed  21  N.  E. 
425,  it  appeared  that  the  accident  occurred  while  plaintiff  was  "en- 
deavoring in  the  night  to  couple  cars,  and  was  walking  between  or 
beside  the  cars  in  motion,  which  he  was  attempting  to  couple  when  he 
slipped  and  fell."  In  the  opinion  delivered  in  the  general  term,  nu- 
merous cases  axe  refarred  to  and  cited  in  harmony  with  the  Plank 
Case,  and  the  opinion  then  delivered  was  ezpiessly  approved  by  the 
opinion  delivered  in  the  court  of  appeals. 

The  doctrine  of  the  Plank  Case  was  asain  approved  in  Fredenborg 
V.  Railroad  Co.,  114  N.  Y.  582,  21  N.  R  1049,  and  it  was  there  said 
that  it  was  the  duty  of  the  defendant  "to  use  care  to  make  the  place 
reasonably  safe  for  its  employes";  and  in  that  case  the  following  lan- 
guage is  found: 

"It  is  urged  that  the  plaintiff  was  bound  to  make  himself  acquainted  with 
the  situation  presented  by  the  various  structures  about  the  yard  and  their 
condition.  It  is  quite  true  that  his  duty  was  to  use  due  diligence  to  familiar- 
ize himself  by  observation  with  the  structures  and  their  situation  and  condi- 
tion in  the  yard,  with  a  view  to  his  own  safety  hi  the  performance  of  his 
duty,  and  for  the  protection  of  himself  against  injury.  But  his  recent  en- 
trance into  the  service,  and  the  fact  that  his  duties  hitherto  had  not  called 
him  to  the  place  in  question,  enabled  the  Jniy  to  find  that  his  failure  to 
escape  the  injury  was  not  attributable  to  any  want  of  diligence  on  his  part  in 
that  respect." 

In  the  case  in  hand  the  evidence  is  that  the  plaintiff  had  been  in  the 
employ  of  the  defendant  only  16  days,  and,  while  he  had  been  through 
the  Oneida  yard  several  times,  there  is  direct  and  positive  testimony 
that  he  was  not  aware  of  the  sluiceway  where  he  aJIeges  the  injuries 
were  received ;  and  the  evidence  warranted  the  jury  in  finding  that  he 
had  no  knowledge  of  the  presence  of  the  sluiceway  and  the  dangers 
incident  to  its  presence  in  the  yard  where  he  was  required  to  couple 
cars.  In  support  of  the  theory  of  the  defendant,  it  called  two  of  its 
road  masters,  who  gave  evidence  as  to  the  existence  of  similar  struc- 
tures along  its  roadway. 

Road  Master  Angell  testified: 
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"I  know  of  nothing  whlcA  prevents  the  covering  of  those  sluiceways.  It 
would  be  very  easy  to  cover  them,  and  from  my  Judgment  as  a  road  master, 
from  long  experience,  they  would  be  safer  If  they  were  covered." 

Road  Master  Winfield  testified  that  he  had  seen  sluicewajs  and 
drains  covered,  and  some  nncovered.     He  also  testified,  viz.: 

"If  there  was  an  eight-Inch  ditch  right  where  a  man  was  coupling  care,  I 
don't  know  whether  I  would  regard  it  safer  to  cover  It  if  a  man  was  work- 
ing there  in  the  nighttime  or  not.  He  would  be  as  liable  to  stumble  over  a 
box  as  he  would  to  drop  In  a  dltcih.  If  the  box  was  under  the  rail  and  on 
a  height  with  th6  level  of  the  yard,  he  would  not  be  liable  to  stumble  very 
much.  There  would  be  an  opening  there.  •  •  •  He  would  be  about 
sixteen  inches  away  from  the  track,  but,  so  far  as  being  in  between  the  rails 
is  concerned,  he  would  be  safer  If  that  sluiceway  was  covered.  ♦  •  ♦ 
Where  they  are  covered,  they  are  made  with  boxes  put  In  underneath." 

According  to  the  evidence,  this  yard  had  in  and  about  it  seven 
tracks,  and  there  was  occasion  to  couple  and  uncouple  cars  in  and 
about  this  yard  to  a  very  large  eitent. 

We  think  the  evidence  was  sufQcient  to  warrant  the  conclusion 
reached  by  the  jury  that  the  defendant  was  guilty  of  negligence,  and 
that  the  negligence  of  the  defendant  contributed  to  or  led  to  the  in- 
juries which  the  plaintiff  received,  and  that  the  evidence  fully  war- 
ranted the  trial  judge  in  submitting  the  question  of  the  plaintiff's 
freedom  from  negligence,  as  one  of  fact,  to  the  jury.  There  was  no 
error,  therefore,  in  the  trial  court  in  refusing  to  nonsuit  the  plaintiff 
at  the  close  of  his  evidence,  nor  in  again  refusing  to  dismiss  the  plain- 
tiff's ccan^aint,  and  to  grant  a  nonsuit  at  the  close  of  the  whole  evi- 
dence. 

The  learned  counsel  for  the  defendant  has  called  our  att^tion  to 
De  Forest  v.  Jewett,  19  Hun,  509.  That  case  differs  from  the  one  be- 
fore us  inasmuch  as  the  trial  judge  there,  in  effect,  charged  the  jury 
that  the  defendant  was  liable  for  any  error  of  judgment,  although  it 
exercised  due  care  in  determining  the  mode  of  constructing  the  ditch. 
That  case  was  af^rmed  in  88  N.  Y.  264,  and  in  the  course  of  the  opin- 
ion it  was  said: 

"He  had  been  engaged  as  sXvltchman  and  car  coupler  in  the  yard  in  ques- 
tion for  nearly  two  years.  He  worked  in  the  daytime.  It  appears  that  every 
one  of  these  ditches  or  sluices  were  well  known  to  him.  He  knew  their  loca- 
tion, and,  so  far  as  could  be  determined  by  seeing  them  dally,  he  knew  their 
vrtdth  and  depth,  and  the  manner  of  their  construction.  Whatever  there  was 
of  danger  to  one  engaged  in  the  coupling  of  care  in  this  yard  must  have  been 
apparent  and  obvious  to  him.  This  is  not  a  case,  therefore,  of  a  latent  or 
secret  danger  unknown  to  the  servant,  but  which  should  have  been  known 
to  the  master." 

The  case  differs  from  the  one  before  us,  because  there  is  positive 
evidence  in  this  case,  as  well  as  a  verdict  in  favor  of  the  evidence,  to 
the  effect  that  the  plaintiff  did  not  know  of  the  ditch  or  sluice  at 
Oneida  where  he  received  the  injuries. 

Nor  do  we  see  anything  in  Harley  v.  Mauuf  g  Co.,  142  N.  Y.  32,  36 
N.  E.  813,  which  sustains  the  position  of  the  defendant.  In  that 
case  it  was  said  that  the  master  "is  not  bound  to  furnish  them  [em- 
ploy^] an  absolutely  safe  place  to  work  in,  but  is  bound  simply  to  use 
reasonable  care  and  prudence  in  providing  such  a  place." 

The  tenor  and  spirit  of  the  charge  of  the  learned  judge  are  entirely 


Digitized  by  V^OOQ  IC 


752  46  NEW  YORK  SUPPLBUBNT  (Sop.  Ct. 

and  80  Nev  York  State  Reporter. 

in  accord  with  that  doctrine,  and  it  must  be  assumed  here  that  the 
verdict  is  in  accord  with  the  principle  laid  down  in  that  case.  And 
the  verdict  seems  to  accord  with  the  testimony  of  Eoad  Master  Angell, 
who  said:  "It  would  be  very  ea^y  to  cover  them,  and  from  my  judg- 
ment as  a  road  master,  from  long  experience,  they  would  be  safer  if 
they  were  covered."  This  case  differs  from  Wright  v.  Canal  Co.,  40 
Hun,  343,  as  there  it  appeared  very  clearly  that  the  defect  which  was 
complained  of  was  known  to  the  plaintiff,  "and  no  complaint  was 
made  by  him,  or  notice  given  of  the  alleged  defect" 

Some  criticism  is  made  of  some  of  the  language  used  by  the  learned 
trial  judge  in  his  charge  to  the  jury,  and  it  is  intimated  that  it  waa 
"an  eager  and  earnest  summing  up  for  the  plaintiff;  practically  a  di- 
rection to  the  jury  to  give  the  plaintiff  a  verdict."  Upon  looking  at 
the  portion  criticised,  we  are  of  the  opinion  that  the  learned  trial 
judge  sought  to  illustrate  the  issue  to  the  jury,  and  to  give  them  a 
clear  understanding  of  the  rules  o^law  which  he  had  laid  down  to 
guide  them  in  their  deliberations  upon  the  facts  of  the  casa  The  ex- 
ception that  was  taken  was  broad  and  general,  and  does  not  point 
out  that  the  charge  "erroneously  expresses  any  rule  of  law."  Besides, 
after  the  language  which  is  adverted  to  in  the  criticism  was  used,  the 
trial  judge  very  squarely  put  it  to  the  jury  to  determine — ^Pirst.  Was 
the  plaintiff  guilty  of  contributory  negligence?  And,  second,  was  the 
accident  caused  by  the  sluiceway?  Was  the  defendant  guilty  of  neg- 
ligence in  permitting  the  sluiceway  there  to  remain?  We  think,  after 
reading  the  whole  charge,  the  jury  were  very  properly  instructed  as  to 
the  rules  of  law  applicable  to  the  facts  before  them.  Smith  v. 
Matthews,  152  N.  Y.  157,  46  N.  E.  164,  and  cases  cited  in  the  opinion 
of  Bartlett,  J.  If  the  jury  could  have  been  induced  to  believe  the 
testimony  of  Newman,  the  defendant's  witness,  the  defense  might 
have  succeeded.  However,  as  there  was  satisfactory  evidence  to  the 
contrary  of  the  testimony  given  by  him,  the  verdict  must  be  accepted 
as  conclusive. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


<20  App.  DIv.  121.) 

O'NEILL  v.  BARRY. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  29,  1807.) 

Appeal— Review  of  Findinos  op  Repbr'^e. 

On  the  hearing  of  plaintiff's  claim  against  the  estate  of  her  deceasetl 
brother,  before  a  referee.  It  appeared  that  claimant  and  testator  bad  paid 
off  a  certain  mortgage  against  their  father;  and  there  was  a  serious  con- 
flict In  the  evidence  as  to  the  question  whether  claimant  loaned  to  testator 
the  money  so  furnished  by  her,  or  joined  with  testator  in  contributing  It 
for  the  benefit  of  their  father,  field,  that  a  finding  against  dalmant  should 
not  be  disturbed,  a«  the  referee  had  the  advantage  of  seeing  and  hearing  tlie 
witnesses,  In  order  to  judge  of  the  truthfulness  of  their  testimony. 

Appeal  from  judgment  on  report  of  referee. 

Claim  of  Ellen  O'Neill  against  John  Barry,  as  executor  of  the 
last  will  and  testament  of  Patrick  Tighe,  deceased.  From  a  judg 
ment  entered  on  the  report  of  Charles  E.  Ide,  referee,  to  whom  said 
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claim  was  referred  to  be  heard  and  determined,  under  the  statute, 
with  the  assent  of  the  surrogate,  claimant  appeals.     AflBrmed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and 
WARD,  JJ. 

M.  E.  DriscoII,  for  appellant. 
Williams  &  Cowie,  for  respondent. 

HARDIN,  P,  J.  Plaintiff  was  a  sister  of  Patrick  Tighe.  He  died 
in  Onondaga  county,  and  his  will  was  duly  probated,  and  letters 
testamentary  were  issued  to  the  defendant;  and,  after  the  defend- 
ant had  advertised  for  claims  against  Patrick's  estate,  the  plain- 
tiff presented  a  claim  for  1600.  The  executor  rejected  the  claim, 
and  entered  into  a  stipulation,  pursuant  to  section  2718  of  the  Code 
of  Civil  Procedure,  referring  the  claim  to  the  referee  named,  to 
hear  and  determine.  Prior  to  July,  1892,  Michael  Tighe,  father  of 
the  plaintiff  and  of  the  testator,  executed  a  real-estate  mortgage 
upon  property  in  the  province  of  Ontario,  and  in  July  there  remained 
in  arrears  upon  that  mortgage  something  like  $1,000  of  principal 
and  |212  interest.  Plaintiff  met  the  deceased  at  her  father's  hous(> 
in  Canada  in  July,  1892,  and  she  had  with  her,  at  that  time,  |60(> 
in  currency,  and  it  was  arranged  that  her  brother  and  she  should 
visit  McNab,  and  pay  off  the  balance  remaining  due  upon  the  mort- 
gage held  by  him  against  their  father;  and  accordingly  they  went 
to  McNab,  and  delivered  to  him  the  money  necessary  to  obtain  a 
discharge  of  the  mortgage  against  the  father,  and  the  discharge  was 
executed  by  McNab  upon  receiving  the  balance  due  upon  his  mort- 
gage. 

The  vital  question  involved  in  the  case  was  whether  there  was  a 
loan  by  the  plaintiff  to  her  brother  Patrick  on  the  occasion  of  the 
adjustment  with  McNab.  In  behalf  of  the  plaintiff,  evidence  is 
given  tending  to  show  that  she  loaned  the  f600  to  Patrick;  whereas 
there  is  some  evidence  tending  to  show  that,  instead  of  its  being  a 
loan  to  Patrick,  she  joined  with  Patrick,  her  brother,  in  contributing 
the  money  for  the  benefit  of  the  father  to  raise  the  mortgage  from 
the  father's  estate.  There  is  a  very  severe  conflict  in  the  evidence. 
The  plaintiff  produced  several  witnesses  who  testified  to  the  admis- 
sions of  Patrick,  which,  if  believed  to  the  full  extent  of  the  language 
used  by  the  witnesses,  would  induce  the  belief  that  there  was  a 
loan,  instead  of  an  advance,  in  aid  of  her  father  in  retiring  the 
mortgage  from  his  premises.  The  referee  saw  the  witnesses,  and 
heard  their  testimony,  and  had  before  him  all  the  circumstances  re- 
lating to  the  question  of  fact,  and  presumably  was  in  a  better  sit- 
uation than  we  are  to  determine  whether  the  witnesses  who  testi- 
fied to  the  alleged  admissions  of  the  deceased  were  reliable  or  not. 
McCabe  v.  Green  (Sup.)  45  N.  Y.  Supp.  724.  He  has,  upon  all  the 
facts  disclosed  at  the  hearing,  and  upon  all  the  testimony  delivered, 
determined  the  vital  question  of  fact  adverse  to  the  plaintiff.  His 
findings  are,  viz.: 

"That  said  sum  of  money  was  delivered  to  the  testator  to  be  used,  and  was 
used.  In  paying  off  a  mortgage  on  the  farm  of  Michael  Tighe,  the  father  ot 
00th  plaintiff  and  testator;    that  the  said  sum  was  not  delivered  by  claimant 
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to  or  received  by  said  deceased  as  a  loan  or  advance,  bnt  to  be  oaed  on  bdialf 
of  the  claimant  in  paying  off  said  mortgage." 

In  quite  an  extensive  opinion  delivered  by  the  referee,  he  states 
properly  the  rules  of  law  applicable  to  admissions;  and,  in  consid- 
ering the  evidence  of  such  admissions,  he  applies  the  principle  laid 
down  in  the  following  cases:  Law  v.  Merrills,  6  Wend.  268;  Van 
Slooten  V.  Wheeler,  UO  N.  Y.  624,  35  N.  E.  583.  Although,  upon 
reading  the  testimony  found  in  the  appeal  book,  we  might  have 
some  hesitation  in  reaching  the  same  conclusion  that  has  been 
stated  by  the  referee,  yet  we  are  not  at  liberty  to  apply  such  impres- 
sions as  we  derive  upon  perusal  of  the  evidence,  without  giving  due 
weight  and  consideration  to  the  circumstance  that  the  referee  saw 
the  witnesses,  hoard  their  stories,  and  was  enabled  to  judge  of  the 
truthfulness  of  their  statements  in  a  more  satisfactory  manner  than 
we  can  be  upon  a  perusal  of  their  evidence,  and  we  must  to  some 
extent  be  influenced  by  the  conclusion  of  the  referee;  and  we  there- 
fore are  of  the  opinion  that,  under  the  circumstances,  we  are  not  at 
liberty  to  disturb  the  conclusion  reached  by  him  upon  the  questions 
of  fact.  Titus  v.  Perry,  13  N.  Y.  St  Rep.  237.  In  Eoosa  v.  Smith, 
17  Hun,  138,  the  rule  was  laid  down,  which  has  been  found  quite 
satisfactory,  in  respect  to  the  report  of  a  referee  upon  conflicting 
evidence  in  a  case  somewhat  similar  to  the  one  now  under  consid- 
eration. Applying  the  rule  there  laid  down,  we  ought  not  to  disturb 
the  referee's  report.  That  rule  has  been  followed  in  Teeter  v.  Teeter 
(Sup.)  20  N.  Y.  Supp.  259;  Stanley  v.  Bank,  41  Hun,  640,  affirmed  113 
N.  Y.  122,  22  N.  E.  29;  Sackett  v.  Thomas,  4  App.  IMv.  448,  38  X.  Y. 
Supp.  608.  It  was  the  duty  of  the  referee  to  scrutinize  closely  the  wit- 
nesses who  sought  to  establish  a  claim  against  an  estate,  especially 
as  this  claim  was  not  supported  by  any  written  evidence,  and  es- 
pecially as  it  was  somewhat  exceptional  and  unreasonable  that  the 
deceased  should  borrow  f600  from  his  sister,  without  giving  any 
written  evidence  or  voucher  therefor.  It  was  the  duty  of  the  ref- 
eree to  require  satisfactory  evidence  of  the  existence  of  the  claim 
before  allowing  the  same  against  the  estate.  Kearney  v.  McKeon. 
85  N.  Y.  139;  Rowland  v.  Howard,  75  Hun,  1,  26  N.  Y.  Supp.  1018: 
Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  35  N.  E.  583.  In  the  latter 
case  It  was  said:  "The  courts  should  see  to  it  that  such  estates  are 
fairly  protected  against  unfounded  and  rapacious  raids."  The  doc- 
trine of  that  case  was  followed  by  this  court  in  Yates  v.  Root,  4  App. 
Div.  439,  38  N.  Y.  Supp.  663. 

We  have  looked  at  the  exceptions  taken  during  the  progress  of 
the  trial  with  some  care,  and  we  do  not  find  that  any  of  them  pre- 
sent any  error  which  warrants  us  in  interfering  with  the  report  of 
the  referee.  The  learned  referee  has  stated  his  views  of  the  case  in 
an  opinion,  and  quoted  authorities  in  support  of  his  views  of  the 
evidence,  and  we  find  no  occasion  to  differ  from  him  in  respect  to 
the  rule  of  law  or  the  evidence  which  he  adverts  to  in  such  opinion. 

Judgment  affirmed,  with  costs.    All  concur. 
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<aO  App.  DlT.  100.) 

HERSEB  et  al.  t.  SIMPSON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.   July  29,  1897.) 

Willi*— CoNsTKUcTioN— Vesting  op  Estate. 

A  will  devising  all  of  testator's  estate  to  his  wife  tor  life  also  provided 
that,  "from  and  after  her  decease,  my  will  is  that  all  of  my  said  property 
be  disposed  of  according  to  the  statutes  of  the  state  of  New  York  governing 
the  descent  of  real  property  and  the  distribution  of  personal  estates." 
Held,  that  the  estate  in  remainder  vested  in  the  heirs  of  testator  at  the  time 
of  his  death;  the  words  quoted  not  being  words  of  devise,  but  indicating 
that  testator  assumed  that  such  heirs  would  be  entitled  to  his  property,  un- 
der the  laws  of  the  state,  at  the  dose  of  the  life  estate  ^vised. 

CJontroversy  between  Annette  C.  Hersee,  and  another,  as  plaintiffs, 
and  Louis  W.  Simpson,  as  defendant,  submitted  under  Ck>de  Cir. 
Proc.  §  1279,  providing  for  the  submission  of  controversies  without 
process.  The  controversy  relates  to  the  title  and  ownership  of  cer- 
tain lands  situated  in  the  city  of  Buffalo,  which  plaintiffs  contracted 
to  sell  and  convey  to  defendant.     Judgment  ordered  for  plaintiffs. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and  WABD, 
tjj. 

W.  O.  Newbrook,  for  plaintifl& 
Fred  W.  Ely,  for  defendant 

HARDIN,  P.  J,  Thompson  Hersee,  on  the  8th  day  of  March,  1879, 
made  and  executed  his  last  will  and  testament,  and  in  December, 
1884,  he  died,  at  .the  age  of  71  years,  seised  in  fee  simple  of  the  real 
property  described  in  the  submission.  He  left,  him  surviving,  a 
widow,  the  plaintiff  Annette  0.  Hersee,  and  a  son,  William  M.  Her- 
see, and  a  daughter,  Carrie  H.  Colt,  one  of  the  plaintiffs,  and  no  other 
children  or  issue  of  deceased  children.  William  M.  Hersee  died  un- 
married, intestate,  without  issue,  in  September,  1891.  Annette  L. 
Hersee,  a  granddaughter  of  the  testator,  died  in  infancy  in  1882, 
unmarried  and  without  issue,  some  two  years  before  the  death  of  the 
testator.  In  the  first  clause  of  the  testator's  will  he  bequeathed 
110,000  to  Annette  L.  Hersee,  who  was  the  daughter  of  his  deceased 
son,  Thompson  Hersee,  Jr.,  "on  the  condition  that  she  live  to  be  the 
age  of  twenty-one  years,  said  conditional  legacy  to  be  paid  to  her  on 
her  arriving  at  the  age  of  twenty-one  years.  But,  if  the  said  An- 
nette should  not  liv?  to  be  of  the  age  of  twenty-one  years,  then  said 
bequest  to  be  inoperative  and  of  no  effect."  Inasmuch  as  Annette  L. 
Hersee  died  in  1882,  the  legacy  to  her  became  wholly  inoiwrative.  In 
the  second  clause  of  the  will  the  testator  used  language  which  gives 
rise  to  the  question  presented  in  this  case.  The  language  is  as  fol- 
lows: 

"AH  the  rest,  residue,  and  remainder  of  my  estate,  real  and  personal,  of 
every  name  and  nature  (subject  to  the  contingent  payment  of  the  above  legacy), 
I  bequeath  and  devise  to  my  wife,  Annette  C.  Hersee,  to  have,  hold,  and  en- 
Joy  the  same,  with  the  rents.  Issues,  and  profits  thereof,  during  the  term  of 
her  natural  life,  and  from  and  after  ^er  decease  my  will  Is  that  all  of  my 
Raid  property  bis  disposed  of  according  to  the  statutes  of  the  state  of  New 
York  governing  the  descent  of  real  property  and  the  distribution  of  persoaal 
estates." 
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In  the  third  clause  of  the  will  he  nominated  and  appointed  his  wife, 
Annette  C.  Hei-see,  sole  executi'ix.  No  trust  was  created  by  the 
terms  of  the  will. 

The  language  of  the  will  seems  very  clearly  to  indicate  the  inteu 
tion  of  the  testator  that  his  pi-operty  should  pass  to  his  heirs  at  lav. 
and  next  of  kin  in  accordance  with  the  laws  of  the  state  of  New  York, 
except  that  the  wife  should  have  a  life  estate,  and  enjoy  the  nse  of  ai' 
his  property  (except  such  as  might  be  required  to  pay  tiie  legacy)  dur 
ing  her  natural  life.  The  language  used  by  the  testator  to  carry  ou( 
such  intention  seems  to  be  somewhat  inartistic,  as  it  provides  that, 
from  and  after  .the  death  of  his  wife,  the  testator's  property  should 
be  enjoyed  by  those  entitled  to  it  under  the  laws  of  the  state  of  New 
York  governing  the  descent  of  real  property  and  the  distribution  of 
personal  estates.  By  the  use  of  the  words,  "My  will  is  that  all  of  my 
said  property  be  disposed  of  according  to  the  statutes  of  the  state  of 
New  York,"  the  testator  intended  that  the  real  property  shonld  be  en- 
joyed by  his  heirs  at  law,  and  that  they  should  be  let  into  the  posses 
sion  of  the  same  immediately  upon  the  termination  of  the  life  estate 
given  to  the  wife.  The  question  to  be  determined  is  whether  the 
real  estate  vested  at  the  death  of  the  testator,  or  whether  it  should 
vest  at  the  time  of  the  death  of  the  widow;  in  other  words,  whethei 
his  heirs  at  law,  at  the  time  of  his  death,  took  a  vested  remainder  or  a 
contingent  remainder.    We  think  they  took  a  vested  remainder. 

By  section  18,  p.  1790,  2  Bev.  St.  (9th  Ed.),  it  is  provided  as  follows; 

"I-"iittire  estates  are  either  vested  or  contingent.  Tbey  are  vested  when  then- 
is  a  peTBon  In  being  wlio  would  have  an  immediate  right  to  the  possession  or 
the  Innds,  upon  the  ceasing  of  the  Intermediate  or  precedent  estate.  They  ai->- 
conilngent  whilst  the  person  to  whom  or  the  event  upon  which  they  are  Ilni- 
Ited  to  take  effect  remains  uncertain." 

That  section  was  construed  and  applied  in  Sage  v.  Wheeler,  3  Ap|i. 
Div.  40,  37  N.  Y.  Supp.  1107,  by  this  court,  and  in  the  course  of  th  • 
opinion  delivered  in  tliat  case  it  was  said- 

"A  construction  is  to  be  preferred  wbich  will  give  meaning  to  all  the  laii 
guage  used  by  the  testator,  and  also  that  shall  avoid  the  disinheritance  of  rt>' 
mainder-men  who  may  happen  to  die  before  the  termination  of  the  precedent 
estate." 

In  the  language  of  the  will  und»  consideration,  there  is  a  clear  dt- 
vise  to  the  wife  for  life  of  the  lands.  The  words  subsequently  used 
are  not  the  words  of  devise  of  the  remainder  of  the  land  in  expr«i<> 
language,  but  they  indicate  that  the  land  was  to  be  "disposed  of  ac 
cording  to  the  statutes  of  the  state."  In  other  words,  the  heirs  of  thi 
testator  yrere  by  him  assumed  to  be  entitled  to  his  {Kwperty  under  tbt 
laws  of  the  state  at  the  close  of  the  life  estate  given  to  his  wife.  Thi 
construction  leaves  the  fee  as  a  vested  remainder  in  his  heirs  at  law 
at  the  time  of  his  death,  subject  to  the  life  estate  in  the  wife,  and  eu 
ables  us  to  give  effect  to  the  words  "from  and  after  her  decease"  as 
being  intended  to  apply  to  the  possession,  or  right  of  possession,  of 
those  who  were  embraced  in  the  provisions  of  the  statute  as  his  heirs 
at  law;  and  the  words  "be  disposed  of  according  to  the  statutes"  arc 
satisfied  by  assuming  that  they  were  int^aded  to  be  used  to  relate 
to  the  property  in  the  heirs  after  the  close  of  the  life  of  the  wife, 
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to  whom  was  giren  a  life  estate.  If  it  be  assumed  that  the  testator 
intended  that  his  children  should  take,  under  the  laws  of  the  state, 
his  real  estate,  subject,  however,  to  the  devise  of  the  life  use  thereof 
to  his  wife,  the  language  used  seems  to  warrant  the  court  in  so  con- 
struing the  will  as  to  carrj'  out  that  intention.  We  see  nothing  in 
the  language  indicating  that  "futurity  is  annexed  to  the  substance 
«>f  the  gift."  On  the  contrary,  we  are  of  the  opinion  that  the  devise 
to  his  heirs  at  law,  in  virtue  of  the  statutes  of  the  state,  is  absolute, 
and  the  time  of  enjoyment  only  is  postponed  to  the  termination  of 
the  life  estate.  And  we  think  we  may  approprftitelv  apply  the  lan- 
guage of  Bartlett,  J.,  in  Miller  v.  Gilbert,  144  N.  Y.  73,  38  N,  E.  979, 
where  he  says  in  respect  to  a  testator's  will:  "Dealing  with  his 
real  estate,  the  testator  evidently  intended  the  widow  was  to  have 
a  life  estate,  and  the  sons  the  fee." 

The  construction  which  we  have  indicated  is  supported  to  a  con- 
siderable extent  by  the  following  authorities :  In  re  Embree,  9  .\pp. 
Div.  602,  41  N.  Y.  Supp.  737;  Bowditch  v.  Ayrault,  138  N.  Y.  222, 
.•!4  N.  E.  514;  Goebel  v..  Wolf,  113  N.  Y.  405,  21  N.  E.  388;  Van 
Xostrand  v.  Marvin,  16  App.  Div.  28,  44  N.  Y.  Supp.  679.  Our  at- 
tention has  been  invited  to  In  re  Allen,  151  N.  Y.  243,  45  N.  E.  534, 
The  language  found  in  the  will  there  under  consideration  differs 
very  essentially  from  the  language  of  the  will  now  before  us.  The 
language  used  there  was  of  a  contingent  devise,  and  the  postpone- 
ment was  clearly  evidenced  by  the  language  of  the  will,  and  the  de- 
vise "was  contingent  upon  the  death  of  the  father  and  mother  of 
the  testator  before  the  death  of  his  widow.  It  was  only  upon  the 
happening  of  both  of  these  events  before  her  death  that  the  devise 
to  them  was  to  take  effect."  Bisson  v.  Bailroad  Co..  143  N.  Y.  125,  38 
N.  E.  104,  afBrming  66  Hun,  604,  22  N.  Y.  Supp.  31,  differs  from  the 
case  in  hand,  as  there,  by  the  terms  of  a  will,  the  devise  to  the  heirs 
was  not,  "by  the  terms  of  the  will,  to  vest  in  possession  until  after  the 
termination  of  the  life  estate  given  to  the  widow.  That  was  the  time 
fixed  for  the  gift  to  take  effect,  and  then  was  the  time  when  the  per- 
sons would  be  ascertained  who,  coming  under  the  description  of  heirs 
of  the  testator,  would  be  entitled  to  share  with  the  heirs  of  his  widow 
in  the  distribution  of  the  estate."  The  language  is  unlike  the  lan- 
guage in  the  will  before  us.  In  Re  Baer,  87  Hun,  483,  34  N.  Y.  Supp. 
1016,  affirmed  147  N.  Y.  353.  41  N.  E.  702,  the  will  under  construc- 
tion was  held  to  indicate  quite  clearly  that  the  testatrix  "did  not  in- 
tend that  the  remainder  should  vest  upon  her  death  in  the  then  living 
children  and  heirs  of  her  brother,  but  should  be  postponed  until  the 
time  for  division  and  distribution  arrived,  and  then  to  vest  in  such 
persons  as  answered  to  the  description  who  survived."  That  was  a 
case  where  "futurity  is  annexed  to  the  substance  of  the  gift" ;  and  it 
was  held  that  it  was  the  intention  of  the  testatrix  that  upon  the  death 
of  the  daughter,  for  whose  benefit  the  trust  was  created,  without  issue, 
"the  remainder  should  be  distributed  among  such  of  the  children  of 
her  brother  as  might  then  be  living,  and  the  lawful  heirs  of  such  as 
might  be  dead."  The  case,  we  think,  does  not  aid  the  contention  of 
the  defendant.  •  We  are  therefore  of  the  opinion  that  the  whole  title 
to  the  real  estiEite  mentioned  in  the  submission  resided  in  the  plain- 


Digitized  by 


Google 


758  46  NEW  TORK  SUPPLEMENT  (Sop.  Ct. 

and  80  New  Tork  SUte  Reporter. 

tiffs  at  the  time  of  the  execution  of  the  contract  mentioned  in  the  sab- 
mission.  We  are  also  of  the  opinion  "that  the  title  was  not  iny<rired 
in  BO  much  doabt,  within  the  meaning  of  the  role,"  aa  to  justify  tbe 
purchaser  in  refusing  to  perform  the  contract  which  he  had  entered 
into  with  the  plaintifTs,  and,  upon  hia  receiving  the  warranty  deed 
executed  by  the  plaintiffs,  he  would  acquire  title  to  the  property  men- 
tioned in  the  submission,  and  described  in  the  contract  executed  by 
the  parties  to  this  action.  See  In  re  Baer.  147  N.  Y.  355,  41 N.  E.  702. 
We  think  judgment  should  be  rendered  in  favor  at  the  plaintiffs,  in  ac- 
cordance with  the  views  already  expressed. 
Judgment  ordered  for  the  plaintiffs,  with  costs.    All  concur. 


(18  App.  Dlv.  146.) 

DUNTON  V.  HAGEBMAN. 

(Snprpme  C!onrt,  Appellate  Division,  Second  Department    May  21,  1897.) 

1.  MALicrons  PnosKCCTroji — Probable  ("ause — Other  Offknbbs. 

In  an  action  for  mar.olous  prosecution.  In  instituting  a  prosecution  for 
larceny  against  plaintiff,  based  on  a  charge  that  he  had  caused  notes  of  a 
company  of  which  he  was  president  to'  be  discounted,  and  had  appropriated 
the  proceeds,  tbe  defendant's  answer  alleged  that  be,  as  an  officer  of  tho 
same  company,  bad  examined  Its  books,  and  bad  found  discrepancies  and 
Irregularities,  Including  tbe  one  on  which  the  charge  of  larceny  was  based, 
and  also  that  certain  notes  other  than  the  one  to  which  the  charge  rtiated 
had  been  misappropriated  by  plaintiff.  Held  tliat,  as  these  facts  tended  to 
show  the  existence  of  probable  cause  for  the  prosecution,  they  were  perti- 
nent, and  should  not  be  stricken  out,  as  irrelevant  or  scandalous,  though 
they  contained  distinct  charges  of  independent  offenses. 

S.  Same— Answbh— Relevancy  of  Ali.koatigns. 

Held,  further,  that  an  allegation  that  the  plaintiff  had  the  management  of 
the  outside  finances  of  the  company,  that  the  opemtlons  of  the  company 
were  extensive,  and  that  defendant  bad  had  a  large  financial  experience, 
was  Irrelevant,  and  should  be  stilcken  out  of  tbe  answer. 

Appeal  from  special  term,  Queens  county. 

Action  by  Frederick  W.  Dunton  against  George  E.  Hagerman. 
Prom  an  order  striking  out  certain  portions  of  his  answer,  defend- 
ant appeals.    Reversed  in  part. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

A  N.  Weller,  for  appellant 

John  Sabine  Smith,  toe  respondent. 

HATCH,  J,  The  action  is  brought  to  recover  damages  for  ma- 
licious prosecution.  The  averments  of  the  complaint  are  that  the 
defendant  maliciously,  intending  to  injure  the  plaintiff  in  his  good 
reputation,  appeared  before  a  magistrate  in  the  city  of  New  York, 
and,  without  probable  cause,  charged  the  plaintiff  with  the  crime 
of  larceny  in  procuring  certain  notes  of  the  New  York  &  Brook- 
lyn Suburban  Investment  Company  of  New  York,  of  which  company 
the  plaintiff  was  president,  to  be  discounted,  and  with  having  felo- 
niously and  fraudulently  applied  the  proceeds  thereof  to  his  0¥ni 
use;   that,  by  reason  of  such  charge,  the  said  magistrate  issued  a 


Digitized  by 


Google 


Sup.  Ct.)  DDNTON   V.  HAGERHAN.  75U 

warrant  for  the  apprehension  of  the  plaintiflf,  upon  which  he  was  ar- 
rested and  carried  before  said  magistrate,  and  required  to  give  bail ; 
that,  upon  an  examination  thereafter  had,  the  plaintiff  was  adjudged 
not  to  be  guilty  of  said  offense,  was  discharged  from  custody,  and 
said  complaint  was  not  further  prosecuted.  The  defendant,  by  an- 
swer, admitted  the  charge,  arrest,  and  discharge  of  the  plaintiff  by 
the  magistrate,  and  put  in  issue  by  appropriate  denials  the  other 
allegations  of  the  complaint.  For  a  further  answer,  both  by  way 
of  defense  and  as  constituting  mitigating  facts  and  circumstances, 
the  defendant  alleged,  in  substance,  in  the  eighth  paragraph  of  his 
answer,  that  the  plaintiff  was  president  of  the  investment  company, 
and  that  the  defendant  was  its  secretary  and  treasurer;  that  the 
plaintiff  had  the  entire  management  of  the  company  so  far  as  its  out- 
side finances  were  concerned,  using  its  notes  for  discount  in  carry- 
ing out  extensive  financial  operations  in  which  the  corporation  was 
engaged;  that  the  business  of  the  corporation  was  extensive,  cover- 
ing many  hundreds  of  thousands  of  dollars  in  its  operation  per 
year,  and  requiring  an  intricate  bookkeeping  acconnt;  that  the  de- 
fendant had  formerly  been  connected  with  the  Corbin  Banking 
Company,  and  had  a  large  and  extensive  financial  acquaintance,  for 
which  reason  he  had  charge  of  the  financial  arrangements  of  the 
corporation.  This  allegation  of  the  answer  was  struck  out  as  irrel- 
evant. The  ninth  paragraph  of  the  answer  contains  two  specific 
charges:  First,  that  on  the  23d  day  of  November,  1891,  the  plain- 
tiff took  110,000  in  notes  of  the  company,  and  procured  them  to  be 
discounted  at  the  Chase  National  Bank  of  New  York,  the  proceeds 
of  which  he  directed  to  be  credited  to  his  individual  account,  there- 
by misappropriating  the  same;  second,  that  on  the  12th  day  of  Jan- 
uary, 1892,  the  plaintiff,  in  like  manner  and  at  the  same  bank,  misap- 
propriated 110,000  more  of  notes  of  the  company.  This  paragraph 
was  struck  out  as  irrelevant  and  scandalous.  The  tenth  paragraph 
contains  a  specific  allegation  of  the  misappropriation  of  the  proceeds 
of  four  $500  notes,  and  a  |500  check  of  the  company,  in  a  transac- 
tion had  on  the  24th  day  of  January,  1894,  with  the  Cheshire  Na- 
tional Bank  of  Keene,  N.  H.  This  allegation  was  struck  out  as  irrel- 
evant and  scandalous.  The  eleventh  paragraph  avers  that  before 
the  defendant  applied  for  the  warrant  of  arrest,  referred  to  in  the 
complaint,  he  caused  the  .books  of  said  company  to  be  examined  by 
expert  accountants;  that  the  said  accountants  reported  large  dis- 
crepancies, irregularities,  and  an  apparent  shortage  of  between 
$200,000  and  $300,000;  that  the  plaintiff  also  examined  said  books, 
and  could  not  find  where  the  proceeds  of  the  several  notes  mention- 
ed in  the  other  paragraphs  of  the  answer  were  turned  into  the  treas- 
ury of  the  company;  and  that  he  believed,  and  had  reasonable  and 
probable  cause  for  believing,  that  the  plaintiff  had  misappropriated 
and  converted  to  his  own  use  the  said  several  sums  of  money;  and 
that  thereupon  he  caused  the  arrest  of  the  plaintiff,  fully  believing 
him  to  be  guilty  of  the  crimes  charged,  and  without  any  malice. 
This  paragraph  was  also  stricken  out  as  irrelevant  and  scandalous. 
The  learned  court  below,  in  making  its  order,  proceeded  upon  the 
ground  that  the  allegations  of  the  answer  stricken  out  as  irrelevant 
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and  scandalous  contained  distinct  cliarges  of  independent  offenses 
committed  by  the  plaintiff,  which  were  in  no  wise  connected  with 
the  charge  made  upon  which  the  plaintiff  was  arrested,  in  conse- 
quence of  which  they  could  not  be  received  in  evidence  upon  a  trial. 
If  this  be  the  correct  view  of  their  relation  to  the  charge  upon  which 
the  plaintiff  was  arrested,  then  the  ruling  was  right.  The  provision 
of  the  Code  of  Civil  Procedure  (section  536)  requires  the  defendant. 
in  an  action  for  a  personal  injury,  if  he  have  matter  in  mitigation, 
to  plead  it;  and,  if  not  so  pleaded,  it  may  not  be  available  upon  the 
trial  of  the  action.  This  result  should  lead  the  court  to  a  careful 
scrutiny  of  the  whole  pleading,  and  if,  in  any  possible  view,  the  mat- 
ter pleaded  may  be  relevant,  or  have  the  bearing  claimed  for  it. 
it  should  not  be  stricken  out  Bradner  v.  Faulkner,  93  N.  Y.  515 ;  J^ 
ras  V.  McKillop  &  Sprague  Co.,  2  Hun,  861 ;  Town  of  Essex  v.  :tjew 
York  &  C.  K.  Co.,  8  Hun,  361;  Walter  v.  Fowler,  85  N.  Y.  621.  In 
an  action  for  malicious  prosecution  it  ia  incumbent  upon  the  plain- 
tiff to  prove  that  the  prosecution  was  instituted  maliciously  and  with- 
out probable  cause.  If  the  circumstances  are  such  that  they  furnish 
a  reasonable  ground  of  suspicion,  the  plaintiff  will  be  justified  in 
acting  upon  such  appearance.  If  their  strength  be  such  that  a  dis- 
creet and  prudent  person  would  be  led  to  the  belief  that  the  accused 
had  committed  a  crime,  it  is  sufficient,  even  though  the  appearances 
be  misleading,  and  the  person  is  in  fact  innocent.  Fagnan  v.  Eiiox. 
66  N.  Y.  525;  Anderson  v.  How,  116  N.  Y.  336,  22  N.  E.  695. 

Heading  this  pleading  in  the  light  of  these  rules,  we  find  the 
pleader  stating,  in  the  eleventh  paragraph  of  the  answer,  that,  be- 
fore applying  for  the  warrant,  he  caused  the  books  of  the  company 
to  be  examined,  and  made  examination  of  them  himself;  that  from 
such  examinations  he  found  discrepancies  and  irregularities,  inclnd- 
ing  the  misappropriation  for  whicli  the  arrest  was  made,  and  also 
the  conversion  of  the  notes  and  their  proceeds,  as  set  out  in  the  ninth 
and  tenth  paragraphs  of  the  answer.  We  think  that  the  matter 
thus  alleged  was  pertinent  to  the  issue,  and  that  evidence  of  what 
the  books  contained,  if  they  support  the  averments  of  the  answer. 
may  become  pertinent  and  competent  evidence,  bearing  directly 
upon  the  question  of  probable  cause  and  of  malice.  If  an  examina- 
tion of  the  books  established  the  conversion  of  notes,  money,  or  prop- 
erty of  the  company  bj  the  plaintiff  covering  the  period  of  time,  or 
a  portion  of  it,  when  the  plaintiff  was  connected  with  the  company, 
and  the  defendant,  from  an  examination  of  the  entries  therein,  was 
honestly  led  to  the  belief  that  the  plaintiff  had  misappropriated  the 
moneys  of  the  company,  a  jury  might  find  therefrom  that  he  was 
justified  in  acting  upon  such  appearance  in  causing  the  arrest.  The 
fact  that  one  particular  offense  was  selected  out  of  many  would  not 
necessarily  exclude  from  consideration  the  other  offenses  api)earing 
in  the  books  if  the  defendant  had  knowledge  of  them,  and  from  a 
consideration  of  them  was  influenced  in  his  belief  that  the  plaintiff 
had  committed  the  crime  with  which  he  was  charged.  Upon  the 
trial  of  an  indictment,  where  motive  and  intent  is  an  ingredient  of 
the  crime  charged,  it  is  competent  to  show  "associated  transactions, 
facts,  and  circumstances  relating  to  knowledge  and  purpose,"  even 
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though  it  show  the  accused  to  be  guilty  of  independent  crimes. 
People  V.  Lyon,  83  Hun,  623.  This  case  was  reversed  npon  appeal, 
but  this  rule  was  not  disturbed.  It  remains  the  established  law,  as 
appears  by  the  anthorities  cited  to  support  it  on  page  632,  and  by 
numerous  others.  People  v.  Harris,  136  N.  Y.  423,  450,  83  N.  E. 
65;  People  v.  Dailey,  73  Hun,  16,  25  N.  Y.  Supp.  1050. 

There  is  a  distinct  analogy  existing  between  the  establishment  of 
knowledge  and  intent  and  of  malice  and  probable  cause,  and  asso- 
ciated facts  and  circnmstances  may  be  used  for  the  latter  aa  well 
as  the  former  purpose.  We  are. not  now  called  upon  to  say  whether 
the  transactions  appearing  in  the  books  are  admissible  in  evidence 
or  not.  It  is  quite  clear  that  they  may  be,  and,  as  the  defendant 
might  be  deprived  of  their  benefit  for  the  purjiose  for  which  he  has 
put  in  his  plea,  it  furnishes  a  sufficient  answer  to  the  motion  to 
strike  out.  Bradner  v.  Faulkner,  93  N.  Y.  515.  It  does  not  dpops 
warily  follow  that  the  testimony  of  other  offenses  than  the  one  char- 
ged is  not  to  be  received  in  evidence,  although  there  exists  a  consid- 
orable  period  of  time  before  or  after  such  offense  and  the  others. 
If  they  are  so  associated  and  connected  in  the  business  transac- 
tions of  the  plaintiff  with  the  company  as  to  form  continuous  acts  of 
like  character,  or  relate  intimately  to  the  offense  charged,  although 
not  immediately  connected  with  it,  then  it  is  quite  posirfble  that  evi- 
dence of  them  might  be  given  for  the  purpose  for  which  they  are 
pleaded.  We  are  of  opinion,  therefore,  that  it  was  error  to  strike 
out  the  ninth,  tenth,  and  eleventh  paragraphs  of  the  answer.  .As 
to  the  eighth  paragraph,  we  think  it  was  properly  stricken  out,  as 
nothing. therein  contained  seems  to  be  relevant  to  the  issue.  The 
order  shotild  be  reversed  so  far  as  it  relates  to  the  ninth,  tenth,  and 
eleventh  paragraphs,  and  affirmed  as  to  the  eighth  paragraph,  with- 
out costs. 

Order  modified  as  stated  in  the  opinion,  and,  as  modified,  affirmed, 
without  costs.     All  concur. 


(IS)  .\pp.  Dlv.  442.) 

LEHMAN  V.  FR.1NK. 

(Sapreme  Oonrt,  Appellate  Division,  Third  Department   July  6,  1807.) 

L  Fame  Rkprbskntationb— Sufficibnct  or  Evidesck— Hearsay. 

Plaintiff  sued  defendant  for  damages  for  false  representations,  consist- 
ing in  statements  tliat  one  L.  Iiad  agreed  to  be  responsible  for  all  goods 
sold  to  defendant,  and  had  told  defendant  to  say  so  to  plaintiff.  Upon  the 
trial  tlie  only  evidence  of  the  falsity  of  the  representations  "was  the  testi- 
mony of  an  agent  of  plaintiff  that  I.,  (who  was  not  called  as  a  wltnesKi 
hnd  told  him  that  he  never  authorized  any  such  statements  by  defendant. 
Held,  that  this  evidence,  though  not  objected  to,  was  Insufficient  to  sup- 
port a  Judgment  for  plaintiff. 
2.  Same— DEcr.AKATroNs— Admissibility  against  Tninn  Pehsoks. 

The  rule  that  statements  of  one  to  whom  a  party  has  r'ferred  for  informa- 
tion may  be  admitted  against  the  latter  does  not  apply  -o  a  case  where  the 
party  has  asserted  that  the  third  person  wUl  do  certain  thintrs,  and  sug- 
gested that  such  person  be  spoken  with  directly  on  the  subject,  so  as  to 
make  the  nns\vorn  denial  of  such  third  person  that  he  had  so  agreed  ad- 
missible in  evidence. 

Herrick  and  Merwin,  JJ.,  dissenting. 
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Appeal  from  county  court. 

Action  by  Alfred  B.  Lehman  against  Jacob  Frank.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

Thla  action  was  brought  in  a  Justice's  conrt  to  recover  damages  caused  by 
alleged  false  and  fraudulent  representations  made  by  defendant  to  the  selling 
agent  of  O.  H.  Hammond  &  Co.,  to  Induce  him  to  sell  to  defendant  upon  credit 
a  quantity  of  meat.  It  Is  shown  that  when  defendant,  on  or  about  Marcb  16. 
1896,  applied  to  purchase  the  meat  In  question,  the  agent  refused,  unless  de- 
fendant would  give  security.  Defendant  thereupon  stated  to  such  agent  that 
cue  Gustave  Levor  stood  behind  him,  and  backed  him  for  all  bills,  and  would 
guaranty  the  payment;  ttiat  Levor  had  told  him  to  tell  G.  H.  Hammond  & 
Co.  that  he  would  be  responsible  for  all  meat  he  (defendant)  got;  that  Levor 
was  away  from  home  then,  but  would  return  soon,  and  the  agent  could  then 
see  him;  that  he  (defendant)  was  respomnible  himself,  but  that  Levor  would 
stand  between  him  and  the  company  in  the  matter.  The  agent,  relying  upon 
such  statements,  sold  and  delivered  to  defendant  meat  at  divers  times  between 
that  date  and  May  29,  1896,  of  the  value  of  $53.87,  no  part  of  which  has  ever 
"been  paid  for.  Soon  after  he  got  the  meat,  defendant  gave  a  bill  of  sale  of 
all  his  property  to  his  wife.  What  his  property  consisted  of,  or  what  was  Its 
value,  does  not  appear.  The  pialntifr  dahns  as  the  assignee  of  G.  H.  Ham- 
mond &  Co.,  and  the  Justice  rendered  a  Judgment  in  his  favor  for  $55.37 
damages  and  $3.30  costs.  The  county  court  affirmed  such  Judgment,  and  from 
such  Judgment  of  affirmance  this  appeal  is  brought. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWTN,  JJ. 

Clark  L.  JcH'dan,  for  appellant. 
H.  D.  Wright,  for  respondent. 

PARKER,  P.  J.  Upon  the  trial  of  this  action  the  only  evidence 
that  Levor  did  not  "stand  behind  defendant."  and  authorize  him  to 
tell  G.  H.  Hammond  &  Co.  "that  he  would  be  responsible  for  all  the 
meat  got,"  was  the  testimony  of  the  agent  "Rau"  to  the  following 
iffect: 

"Soon  after  May  29,  I  saw  Mr.  Levor,  and  told  him  what  defendant  bad 
said.  Mr.  Levor  said  he  never  told  defendant  to  tell  us  he  would  be  re- 
sponsible for  the  meat,  and  he  would  not  be  responsible  for  it,  and  would  not 
pay  for  it,  and  that  the  statements  made  by  defendant  were  false,  and  defend- 
ant knew  them  to  be  false  when  he  made  them." 

Thus,  the  justice  decided  that  the  statements  which  defendant  made 
were  false  and  fraudulently  made,  upon  the  unsworn  statement  of 
Levor,  made  in  response  to  a  demand  that  he  pay  for  the  meat  sold. 
Levor  himself  did  not  appear  and  testify  that  they  were  false,  but  he 
told  the  witness  Rau  that  they  were.  True,  this  hearsay  evidence 
was  given  without  objection  on  defendant's  part;  but,  nevertheless, 
after  it  is  received  and  is  before  the  court,  it  does  not  furnish  any 
proof  that  defendant's  statements  were  false.  It  is  proof  only  that 
Levor  told  the  witness  that  they  were  false.  Lever's  unsworn  state- 
ments, out  of  court,  are  in  no  sense  proof  of  the  facts  which  he  so  states. 

But  the  respondent  seeks  to  justify  this  evidence,  and  give  it  the 
force  of  proof,  because  defendant,  when  he  made  the  statements,  said 
to  the  agent  that  "Levor  was  away  from  home  then,  but  would  return 
soon,  and  he  [the  agent]  could  then  see  him."  It  is  claimed  that  this 
remark  brings  the  case  within  the  following  rule,  laid  down  in  Sto- 
I>hen's  Digest  of  Evidence  (article  19),  as  follows: 
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"When  a  party  to  any  proceeding  expressly  refers  to  any  other  person  for 
Information  In  reference  to  a  matter  In  dispute,  the  statements  of  that  other 
person  may  be  admissions  aa  against  the  peraon  who  refers  to  hJm." 

The  rule,  so  stated,  is  an  approved  one;  but  the  reference  to  "see- 
ing" Levor,  above  quoted,  does  not  make  it  applicable  to  this  case.  If, 
after  the  agent  had  taken  the  position  that  he  had  been  defrauded  by 
reason  of  defendant's  statements  beiilg  false,  the  defendant  had  re- 
ferred him  to  Levor  as  to  theur  truth  or  falsity,  the  above  rule  would 
be  applicabl&  Under  such  circumstances,  defendant  would  be  author- 
izing Levor  to  speak  for  him,  and  Levor's  statements  would  be  equiv- 
alent to  defendant's  own  admissions:  but  the  reference  to  Levor,  as 
actually  made,  was  not  at  all  of  that  character.  No  dispute  then 
existed.  It  was  not  a  reference  to  Levor  as  to  whether  defendant  was 
then  telling  the  truth  or  not.  It  was  but  a  suggestion  that  Levor 
would  soon  return,  and  then  the  agent,  if  he  preferred,  could  make  the 
deal  directly  with  hiin.  The  defendant  wanted  a  continuing  credit 
for  meat  to  be  delivei-ed  in  small  quantities,  at  various  times  in  the 
future;  and  the  statement  that  the  agent  could  very  soon  see  Levor 
himself  was  but  equivalent  to  saying:  "If  you  do  not  want  to  deal 
with  me  now,  wait  and  get  authority  directly  from  him."  It  was  a 
suggestion  that  Levor  would,  if  applied  to,  speak  for  himself  as  to 
whether  he  would  "back"  defendant,  and  the  extent  to  which  he  would 
do  so,  and  undoubtedly  tended  to  induce  belief  on  the  agent's  part  that 
defendant  was  telling  the  truth;  but  it  was  not  by  any  means  author- 
ity to  Levor  to  declare  for  defendant  that  the  statements  he  was  then 
making  were  false.  In  order  to  render  one  party  responsible  for  the 
declarations  of  another  under  such  circumstances,  the  authority  to 
make  them  should  be  plainly  conferred.  Lambert  v.  People,  76  N.  Y. 
220.  In  the  case  at  bar,  defendant's  statement  that  the  agent  could 
"see  Levor,"  under  the  circumstances  in  which  they  were  made,  con- 
ferred no  authority  upon  Levor  to  speak  for  any  one  but  himself.  It 
was,  of  course,  an  essential  element  of  plaintiff's  right  to  recover  that 
the  statements  made  by  defendant,  and  on  which  the  agent  relied, 
were  false.  This  fact  he  has  failed  to  establish  by  any  legitimate 
proof,  and  for  that  reason  the  judgment  against  defendant  cannot  be 
sustained. 

The  judgment  of  the  county  court  and  of  the  justice  is  reversed,  with 
coats.    All  concur,  except  HERBICK  and  MEEWIN,  JJ.,  dissenting. 


REYNOLDS  v.  NEW  YORK  CENT,  ft  H.  R.  R.  CO. 

(Supreme  Court,  Ai^ellate  Division,  First  Department.   August  4,  1897.) 

Carbibks  of  PAssENOBRS—NEoLtoKNCE— Sufficiency  of  Evidence. 

Plaintiff,  wlio  bad  purchased  a  ticket  to  a  certain  point,  testified,  without 
corroboration,  that  as  he  was  attempting  to  alight  at  an  Intermediate  sta- 
tion the  train  suddenly  started,  and  threw  him  to  the  ground,  while  many 
witnesses  for  defendant  swore  that  plaintiff  attemjrted  to  leave  the  car 
before  it  stopped,  and  others  contradicted  bim  on  other  points.  Held,  that 
an  order  setting  aside  a  verdict  for  plaintiff  as  against  the  weight  of  the 
evidence  would  not  be  disturbed. 
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Appral  from  trial  term,  New  York  county. 

Acticn  by  James  Reynolds  against  the  New  York  Central  &  Hnd- 
sjn  Kiver"  Hailrond  Company.  From  an  order  granting  a  new  trial 
after  a  verdict  for  plaintiff,  he  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ. 

Thomas  P.  Wickes,  for  appellant. 
Daniel  W.  Tears,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff  while  a  passenger  upon 
the  train  of  the  defendant  going  from  New  York  to  Yonkers,  on 
the  6th  of  October,  1894.  As  the  result  of  the  trial  the  plaintiff 
recovered  a  verdict  for  f2,600,  which  was  set  aside,  and  a  new  trial 
ordered,  by  the  trial  judge,  upon  the  ground  that  the  verdict  was 
contrary  to  the  weight  of  the  evidence.  The  claim  of  the  plaintiff 
was  that  on  the  night  of  October  6,  1894,  he  had  bought  a  ticket  to 
go  from  New  York  to  Yonkers;  that  when  the  train  reached  Kings- 
bridge  he  started  to  leave  it,  intending  to  take  another  train  which 
reached  Yonkers  at  a  station  nearer  his  house  than  the  one  upon 
which  he  was  then  riding;  that  as  he  was  debarking  from  the  train, 
after  it  had  stopped  at  the  station,  it  suddenly  started  with  a  jerk, 
and  he  was  thrown  to  the  ground,  his  hand  striking  the  track  in 
front  of  the  wheels,  which  passed  over  it,  and  crushed  it.  He  said 
that  after  he  had  fallen  the  train  was  stopped,  and  he  was  taken 
aboard  again,  and  taken  to  Yonkers.  The  ground  of  his  com- 
plaint was  that  the  train  was  started  as  he  was  getting  off.  without 
giving  him  an  opportunity  to  step  upon  the  ground.  No  other 
witness  than  he  was  sworn  in  his  behalf  on  that  subject,  and  the 
fact  that  the  train  was  started  as  he  was  getting  off  of  it  stands 
upon  his  uncorroborated  testimony.  On  the  part  of  the  defendant 
several  witnesses  were  sworn  upon  that  subject,  some  of  whom  tes- 
tified that  the  plaintiff  attempted  to  leave  the  train  before  it  had 
stopped  at  the  station,  and  fell  in  his  attempt.  Others  testified 
that  the  train,  after  stopping  at  the  station,  and  starting  again,  was 
not  stopped  until  it  reached  the  next  station,  and  that  it  was  not 
started  and  stopped  after  proceeding  a  short  distance,  as  testified 
to  by  the  plaintiff.  Upon  these  two  points  the  evidence  was  over- 
whelming, and  while  the  testimony  was  that  of  interested  wit- 
nesses, as  was  also  the  testimony  given  on  behalf  of  the  plaintiff 
with  regard  to  the  accident,  yet  there  was  so  mndi  of  it,  and  it  was 
so  given,  as  to  entitle  it  to  very  great  weight.  There  was  evidence, 
in  addition,  tending  to  show  that  the  plaintiff,  at  the  time  of  receiv- 
ing the  injury,  was  considerably  intoxicated  That  he  had  been 
drinking  something  was  not  denied,  but  he  did  deny  that  he  was 
intoxicated,  and  in  that  respect  he  was  corroborated  by  other  wit- 
nesses, so  that  upon  that  subject  there  was  a  fair  conflict  of  testi- 
mony. But  the  serious  question  in  the  case,  as  will  be  seen,  was 
whether  the  train  was  started  without  giving  the  plaintiff  an  op- 
portunity to  leave  it.     In  considering  that  question  it  must  not  be 
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forgotten  that  the  defendant's  trainmen  had  no  reason  to  suppose 
that  the  plaintiff  was  about  to  leave  the  train,  because  he  had 
taken  a  ticket  for  Yonkers,  and  the  train  had  not  yet  reached  that 
station.  Upon  the  whole  case,  it  is  quite  clear  that  the  evidence 
in  favor  of  the  defendant  was  largely  preponderating  upon  the  vital 
question  whether  the  train  started  while  the  plaintiff  was  getting 
off  from  it.  In  such  cases  as  this,  where  the  trial  judge,  who  lieard 
the  testimony,  and  saw  the  witnesses,  has  set  aside  the  verdict  be- 
cause it  is  against  the  weight  of  evidence,  great  weight  is  to  be  at- 
tached to  his  conclusion,  and,  unless  the  appell&te  court  can  clearly 
see  that  he  is  wrong  in  his  decision,  the  order  granting  a  new  trial 
should  be  affirmed.  Such  must  be  the  result  in  this  case,  and  the 
order  must  be  •affirmed,  with  costs  to  the  respondent  to  abide  the 
event  of  the  action.     All  concur. 


OPPENHEIM  T.  LEWIS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    August  4,  1897.) 

Rbplbvix— Rbti'rx  of  Propbrtt  to  Dbfendant. 

Where  attached  property  was  replevied  from  the  officer,  who  defaulted 
for  want  of  an  answer,  and  the  attachment  creditors  wei-e  made  parties 
defendant,  but  the  complaint  In  replevin  was  afterwards  dismissed  as  1<> 
them,  they  were  not  entitled  to  have  a  Judgment  rendered  directing  a 
return  of  the  property  to  the  officer. 

Appeal  from  special  term,  New  York  county; 

Replevin  by  Leo  Oppenheim  against  Edward  J.  H.  Tamsen,  as 
sheriff  of  the  city  and  county  of  New  York.  The  sheriff  had  levied 
upon  the  property  in  suit  by  virtue  of  certain  writs  of  attachment 
issued  at  the  suit  of  Jacob  Lewis  and  Morris  Fordinsky.  The  at- 
taching creditors  were  subsequently  made  parties  defendant  on 
their  application,  but  the  complaint  in  replevin  was  afterwards  dis- 
missed as  to  them.  The  sheriff  defaulted  for  want  of  an  answer, 
and  afterwards  made  a  motion  to  be  allowed  to  come  in  and  defend, 
but  the  motion  was  denied.  Subsequently,  on  motion  of  said  Lewis 
and  Fordinsky,  an  order  was  made  directing  the  return  of  the  prop- 
ertv  to  the  sheriff,  and  plaintiff  appeals.     Reversed. 

Argued  before  RUMSEY,  WILLIAMS,  PATTERSON,  O'BRIEN, 
and  PARKER,  JJ. 

W.  P,  Severance,  for  appellant. 
A.  A.  Joseph,  for  respondents. 

PER  CURIAM.  It  appears  from  the  papers  in  this  case  that  the 
complaint  was  dismissed  as  to  the  defendants  Lewis  and  Fordins'.cy 
on  the  25th  of  August,  1896.  The  order  dismissing  that  complaint 
reserved  no  right  to  make  further  application,  and  that  order  stands 
without  modification.  Subsequently,  and  on  the  2d  of  October, 
1896,  a  motion  for  the  same  relief  which  was  granted  herein  was 
made  at  a  special  term  held  by  Mr.  Justice  Russell,  who  denied  the 
motion,  and  that  order  stands  unappealed  from  and  unreversed. 
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That  order  is  a  conclusive  decision  against  the  right  of  the  defend- 
ants to  have  the  relief  which  they  asked  for  here.  The  question  as 
to  the  right  to  grant  such  relief  in  an  action  of  a  similar  nature 
was  submitted  to  the  court  in  the  case  of  Sheehan  v.  Grolden,  85 
Hun,  462,  33  N.  Y.  Supp.  109,  in  which  it  was  held  that  the  defend- 
ants other  than  the  sheriff,  upon  dismissal  of  the  complaint,  were 
not  entitled  to  judgment  that  the  goods  replevied  be  delivered  to  the 
sheriff. 

For  these  reasons,  the  order  should  be  reversed,  with  {10  costs  and 
disbursements. 


PEOPLE  v.  ZUCKEB. 
(Supreme  Court,  Appellate  Division.  First  Department     Angnst  4,  1897.) 

L    CKIMINA',    TmW — ACCOMPMCBS— ISTK\TION. 

The  fact  that  one  knew  of  defendant's  purpose  to  commit  a  crime,  and 
performed  an  act  tending  to  assist  In  the  perpetration  of  the  offense,  did 
not,  as  a  matter  of  law.  render  him  an  accomplice,  within  the  rule  requir- 
ing testimony  of  accomplices  to  be  corroborated,  where  It  was  In  dispute 
whether  he  did  the  act  wltb  Intent  that  it  should  aid  In  the  commission 
of  the  crime. 
3.  Same — Evidrncb  ok  Othek  Crimes— ADMrssiBiWTT. 

An  Insured  building  in  New  Yorlt  had  been  condemned  by  the  board  of 
health,  and  its  owner  intended  to  destroy  It  by. fire,  so  as  to  obtain  the 
Insurance  money.  He  caused  the  bulls  of  the  personalty  therein,  which  he 
owned,  to  be  removed  to  New  Jersey,  Intending  to  make  a  fictitious  trans- 
fer of  it  to  a  third  person,  In  whose  name  it  was  to  be  Insured,  and  then 
to  cause  the  destruction  by  fire  of  it  also.  The  remainder  of  the  personalty 
he  left  uninsured  in  the  New  York  house,  so  that  the  company  carrying 
insurance  on  the  house  would  not  suspect  incendiarism.  The  scheme  was 
fully  carried  out,  except  that  he  had  Intended  the  two  fires  to  take  place 
at  once,  and  the  New  Jersey  fire  was  set  several  days  before  the  other. 
Beld,  that  evidence  of  the  New  Jersey  fire  was  admissible  on  trial  for 
arson  of  the  New  York  house. 

Williams  and  Ingraham,  JJ.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Isaac  Zucker  was  convicted  of  arson  in  the  first  degree,  and  he 
appeals.     AfQrmed. 

Argued  before  BUMSEY,  WILLIAMS,  PATTERSON,  INGILV- 
HAM,  and  PARKER,  JJ. 

William  F.  Howe,  for  appellant. 
John  D.  Lindsay,  for  the  People. 

PATTERSON,  J.  The  appellant  was  convicted  of  the  crime  for 
which  he  was  indicted  and  tried,  upon  the  testimony  of  the  witness 
Schoenholz,  who  swore  that  he  set  Are  to  the  premises  in  Division 
street,  and  that  he  was  employed  by  Zucker  to  do  so.  One  question 
arising  in  the  case  is  as  to  corroboration  of  the  statements  of  this 
witness  Schoenholz;  such  corroboration  being  necessary  in  order 
that  the  proof  of  the  defendant's  guilt  should  not  rest  altogether 
on  the  unsupported  testimony  of  an  accomplice  in  the  transaction. 
The  record  contains  corroborating  evidence,  and  it  is  to  be  found  in 
the  testimony  of  the  witness  Meyers,  who  swore  to  a  conversation 
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between  himself  and  Zucker,  the  prisoner,  which  conversation  took 
plaoe  at  about  the  exact  time  the  fire  occurred,  and  in  which  Zucker 
declared  to  Meyers  that  he  liad  been  waiting  for  an  hour,  that  he 
did  not  hear  any  fire  engines  coming,  and  was  worried  about  it,  and 
asked  Meyers  to  go  over  to  Division  street,  and  tell  Schoenholz  to 
give  him  the  key.  "I  want  to  make  that  to-night.  I  am  afraid  it 
won't  go  off,  and  they  are  liable  to  find  that  stuff  all  in  there." 
Meyers  says  he  declined  going,  because  an  explosion  was  liable  to- 
take  place,  and  that,  he  being  seen  about  there,  people  in  the  neigh- 
borhood would  be  apt  to  think  that  he  (Meyers)  had  something  to  do 
with  it.  Meyers  then  walked,  according  to  his  story,  with  the 
prisoner  up  Grand  street,  as  far  as  Attorney  street,  when  the  fire- 
engines  were  seen  coming;  whereupon  the  prisoner  said:  "Meyers, 
it's  all  right.  It's  off;  I  am  sure  they  won't  find  the  stuff  there- 
now."  Subsequently,  and  while  the  fire  was  in  progress,  the  pris- 
oner remarked  that  it  was  not  much  of  a  fire;  he  did  not  think 
Schoenholz  did  it  right;  tliat  there  were  two  streams  on  it,  and  it 
looked  to  be  more  smoke  than  it  was  fire.  It  is  claimed  that  this 
evidence  is  subject  to  the  same  criticism  as  that  made  to  Schoen- 
holz's,  namely,  that  Meyers  also  was  an  accomplice.  I  do  not  think 
that  Meyers  can  be  regarded  as  standing  in  that  relation  to  Zucker. 
He  was  not  particeps  criminis.  He  was  in  no  way  connected  with 
the  crime  itself.  He  had  nothing  to  do  with  its  commission;  was 
not  concerned  in  it;  but,  according  to  the  testimony,  positively  de- 
clined to  take  any  part  in  it  His  single  act  in  helping  to  remove- 
some  plaster  did  not  necessarily  make  him  an  accomplice.  All  that 
is  to  be  said  concerning  him  is  that  he  knew  of  the  purpose  of  Zuck- 
er, and  did  not  reveal  it.  Upon  this  state  of  facts,  the  court  was 
adced  to  charge  substantially  that  Meyers  was  an  accomplice,  and' 
for  that  reason  his  evidence  could  not  be  used  to  corroborate  the 
evidence  of  another  accomplice,  and  that  it  could  not  be  regarded 
as  sufficient  to  convict  unless  it  was  corroborated.  This  the  court 
refused,  and  to  this  refusal  exception  is  taken,  which  is  now  relied 
npon  as  error. 

To  constitute  an  accomplice,  one  must  be  so  connected  with  a 
crime  that  at  common  law  he  might  himself  have  been  convicted 
either  as  the  principal  or  as  an  accessory  before  the  fact.  To  war- 
rant such  a  conviction,  the  one  accused  must  have  taken  part  in  the 
perpetration  of  or  preparation  for  the  crime,  with  intent  to  assist 
in  the  crime.  Every  act  which  may  have  a  tendency  to  assist  in 
the  perpetration  of  the  crime  is  not  of  absolute  necessity  criminal. 
Before  it  will  have  that  effect,  it  must  have  been  done  with  the  in- 
tention on  the  part  of  the  actor  that  it  shall  aid  in  the  commission 
of  the  crime.  Unless  it  appears  without  dispute  that  there  was 
such  intention,  the  person  doing  the  act  cannot  be  said  to  be  a  prin- 
cipal; and,  if  there  is  a  question  whether  the  act  was  done  with 
such  intent,  that  qnestion  must  be  submitted  to  the  jury,  and  an- 
swered by  them  in  the  affirmative,  before  the  actor  can  be  held  to 
be  a  principal,  and  consequently  before  he  can  be  held  to  be  an  ac- 
complice. The  court  was  asked  to  charge  that,  as  a  matter  of  law, 
Meyers  was  an  accomplice.    This  he  properly  refused  to  do.    Giving- 


Digitized  by 


Google 


768  40  NEW  YORK  8UPPLBHENT  (Sup.  Ct 

and  SO  New  York  State  Reporter. 

to  the  facts  sworn  to  the  lariat  effect,  aJI  that  can  be  said  is  that 
the  jurj',  upon  those  facts,  might  have  found  that  he  did  the  acta 
with  intent  to  assist  in  preparations  for  the  perpetration  of  thar 
crime;  and,  if  that  intent  had  been  found,  he  could  be  charged  as 
an  accomplice.  But  it  was  for  the  jury  to  find  the  intent  The 
court  was  not  asked  to  submit  to  the  jury  the  question  whether  he 
was  an  accomplice,  or  to  say  to  the  jury  that,  if  they  found  that 
he  did  the  acts  witli  intent  to  assist  in  the  perpetration  of  the  crime, 
then  he  was  an  accomplice,  and  required  corroboration.  Had  that 
request  been  made,  a  different  question  would  have  been  presented. 
But  the  court  did  not  err  in  refusing  to  decide  the  effect  of  those 
facts  as  a  matter  of  law,  and  for  that  reason  it  was  not  error  to  re- 
fuse to  charge  as  requested. 

But  the  important  question  in  the  case  relates  to  the  admission  of 
testimony  as  to  the  perpetration  by  the  appellant  of  another  crime  of 
sirson,  consisting;  of  the  burning  by  him  or  at  his  instigation  of  a  build- 
ing in  Newark,  in  New  Jersey,  shortly  before  the  fire  occurred  in  Divi- 
sion street,  in  the  city  of  New  York.  The  New  "Kbrk  flre  occurred  on 
the  '1th  of  Jannaxy,  1892.  A  few  days  before  that,  certain  premises  in 
Mulberry  street,  in  the  city  of  Newark,  were  burned,  in  which  prem- 
ises had  been  placed  personal  property,  removed  from  the  Division 
street  house,  to  Newark,  by  the  procurement  of  Zucker.  The  testi- 
mony with  respect  to  the  Newark  fire  came  into  the  case  on  the  exam- 
ination of  Schoenholz,  and  at  first  without  objection.  It  is  quite  ap- 
parent that  evidence  touching  this  Newark  fire  must  have  been  very 
influential,  and,  if  it  were  improperly  allowed  to  go  to  the  jury,  there 
can  be  no  doubt  that  the  convicti(m  should  be  reversed.  Tlie  gronud 
of  the  appellant's  attack  upon  it  is  that  it  relates  altogether  to  an  inde- 
pendent crime,  for  which  the  prisoner  was  not  indicted,  and  whidi 
was  in  no  way  connected  with  the  aUeged  offense  for  which  he  was 
being  tried.  The  rule  is  wide  in  its  application  that  evidence  of  inde- 
pendent and  disconnected  crimes  cannot  be  given  on  the  trial  of  an 
indictment  for  a  specific  offense.  The  justice  and  reasonableness  of 
the  rule  is  too  apparent  to  need  comment.  But  where  oae  crime  \8 
committed  to  prepare  the  way  for  another,  and  the  commission  of  the 
second  crime  is  made  to  depend  upon  the  peroetration  of  the  first,  the 
two  l)ecome  connected  and  related  transactions,  and  proof  of  the  com- 
mission of  the  first  offense  becomes  relevant  to  show  the  motive  for  the 
perpetration  of  the  second.  It  would  scarcely  be  doubted  that  on  the 
trial  of  an  indictment  for  murder  it  might  be  shown  that  the  prisoner, 
in  order  to  furnish  himself  with  a  weapon  with  which  to  do  the  killing. 
stole  that  weapon,  and  the  larceny  thus  becomes  part  of  the  prepara- 
tion for  the  murder.  In  the  case  at  bar  the  question  is  whether  the 
act  of  arson  committed  in  Newark  was  part  of  a  scheme  to  jH^pare 
the  way  for  the  burning  of  the  house  in  Division  street,  in  New  York, 
proof  of  it  furnishing  evidence  either  of  a  motive  for  the  commission 
of  the  crime  in  New  York,  or  showing  a  set  of  circumstances  designed 
and  brought  about  to  divert  suspicion  as  to  the  origin  of  the  crime 
the  prisoner  contemplated  committing  in  burning  the  house  in  New 
York.  If  the  commission  of  the  so-called  "independent  crime"  is  traced 
in  the  evidence  as  directly  connected  with  the  act  of  burning  the 
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New  York  house,  to  show  a  motive  and  a  reason  for  that  burning,  the 
two  acts  become  part  of  one  connected  scheme,  culminating  in  the 
arson  for  which  the  prisoner  was  indicted. 

Without  stopping  to  comment  upon  the  contaminated  source  of  the 
testimony  on  this  topic  (for  all  that  was  properly  and  very  carefully 
dealt  with  by  the  trial  judge),  it  was  shown  that  Zucker's  scheme  was 
concocted  as  far  back  as  tiie  month  of  August,  1891.  He  then  occu- 
pied the  premises  264  Division  street,  and  was  the  owner  both  of  the 
house  and  of  certain  furniture  situated  therein.  At  that  time,  Zucker, 
at  the  house  of  one  Blum,  employed  Schoenholz  to  remove  the  furni- 
ture from  264  Division  street  to  140  Mulberry  street,  in  Newark.  He 
told  Schoenholz  that  he  wanted  to  have  the  furniture  moved,  because 
he  was  going  to  bum  down  the  Division  street  house,  as  it  was  con- 
demned by  the  board  of  health,  and  it  would  cost  about  f  2,000  to  fix  it 
up;  in  substance,  he  wanted  the  furniture  moved  to  Newark,  where 
he  would  have  it  insured  in  the  name  of  one  Seltzer,  for  the  reason 
that  he  (Zucker)  could  not  get  it  insured  in  his  own  name,  because  he 
was  blacklisted  by  the  iusumnce  companies.  The  evident  purpose  of 
this  removal  of  the  furniture  was  to  have  it  insured,  and  then  de- 
stroyed by  an  incendiary  Are  in  Newark,  for  Schoenholz  asked  Zucker, 
"What  will  you  do  to  him  [Seltzer]  if  he  will  beat  you  out  of  it?" 
There  can  be  no  misunderstanding  of  the  testimony  as  to  what  this 
inquiry  relates,  for,  after  the  furniture  was  moved,  Zucker  declared  to 
Schoenholz,  "I  thicjk  I  will  arrange  it  so  that  these  two  places  will  go 
off  at  the  same  time. — Newark  and  here."  Zucker  also  declared  that 
he  left  certain  of  the  personal  property  in  the  Division  street  house, 
namely,  temnants  of  goods  and  machinery  and  sewing  machines,  "for 
the  purpose,  when  the  house  shall  burn  down,  the  insurance  company 
will  have  no  suspicion  that  the  place  was  set  on  fire,  because  there  will 
be  so  much  goods  laying  around,  and  it  will  be  such  an  accident  fire, 
and  I  was  not  insured" ;  meaning  on  that  remaining  property.  Now, 
it  is  perfectly  obvious  from  this  testimony,  and  the  jury  believed  it, 
that  Zucker,  intending  to  destroy  the  house  in  Division  street,  and  also 
the  personal  property  belonging  to  him  situated  in  it,  prepared  a 
scheme  by  which  the  personal  property  should  be  destroyed  by  an  in- 
cendiary fire  in  Newark,  the  house  destroyed  by  an  incendiary  fire  in 
New  York,  both  fires  to  occur  at  about  the  same  time,  and  in  the  prep- 
aration for  both  of  which  intended  simultaneous  fires  Zucker  employed 
the  witness  Schoenholz.  Zucker's  object  was  to  get  the  insurance  on 
the  personal  property,  then  in  Division  street  house,  through  a  trans- 
fer of  it  to  Seltzer,  its  removal  to  Newark,  and  its  destruction  by  fire 
under  circumstances  with  which  he  would  have  no  apparent  connec- 
tion. Such  being  the  scheme,  the  one  plan  that  Zucker  concocted  for 
the  purpose  of  burning  his  house  and  his  personal  property  then  in 
that  house,  the  prosecution  merely  undertook  to  show  that  the  scheme 
was  carried  out,  and  that  the  crime  of  arson  was  committed,  in  pre- 
cisely the  way  in  which  it  was  prepared;  the  only  difference  being 
that,  instead  of  the  two  fires  occurring  on  the  same  day,  one  preceded 
the  other  by  a  few  days.  That  Zucker  caused  the  whole  scheme  to  be 
executed  in  both  its  parts  was  testified  to.  Schoenholz  said:  "So, 
you  had  a  fire  there  already  in  Newark,  and  you  have  kept  your  word. 
46  X.Y.S.— 19 
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You  were  going  to  let  me  do  it."  To  which  Zuckerreplied:  "Yon  could 
not  have  done  it  anyhow,  and  the  best  luck  that  I  ever  had  happened 
to  me  at  this  fire."  Here  was  a  positive  acknowledgment  by  Zncker 
of  the  consummation  of  that  iH'anch  of  the  scheme  which  involved  the 
burning  of  the  personal  property  which  had  beoi  removed  from  the 
■Division  street  house,  in  order  that  it  might  be  destroyed  in  Newark, 
to  obtain  the  insurance  money;  and  the  proof  of  the  destruction  of  the 
building  in  New  York  tar  the  purpose  of  procuring  insurance  money 
was  also  proven.  These  two  fires  stand  so  closely  and  ipseparably 
related  in  the  formation  and  carrying  out  of  one  plan  for  destroying 
both  classes  of  property,  for  the  purpose  of  getting  insurance  on  both, 
that  I  think  no  fair  doubt  can  be  entertained  as  to  the  competency  and 
admisrability  of  the  evidence  relating  to  the  one  transaction  in  its 
entirety,  of  which  it  may  be  said  only  that  it  included  two  branches. 
The  conviction  was  right,  and  should  be  affirmed. 

RUMBEY  and  PARKER,  JJ.,  concur.  WILLIAMS  and  INGBA- 
HAM,  JJ.,  dissent. 

INGRAHAM,  J.  (dissenting).  The  defendant  was  indicted  with 
one  John  Blum  for  setting  fire  to  and  burning  a  dwelling  house. 
No.  264  Division  street,  and  upon  the  trial  on  this  indictment  the 
defendant  was  convicted  of  arson  in  the  first  degree.  There  is  one 
exception  in  the  record  which  I  think  is  fatal.  The  principal  wit- 
ness against  the  defendant  was  one  Schoenholz,  an  accomplice,  who 
testified  that  he  lighted  the  fire  at  264  Division  street  at  the  insti- 
gation of  the  defendant.  The  first  talk  he  had  with  the  defendant 
on  the  subject  was  in  August,  1891.  At  that  time  the  witness  moved 
the  defendant's  furniture  from  Division  street,  and  the  defendant 
then  told  the  witness  that,  right  after  the  Jewish  holidays,  he  was 
to  have  another  job,  to  move  his  store  to  Newark.  Zucker  said: 
"I  got  to  bum  down  this  shanty;  otherwise  the  board  of  health  will 
condemn  it,  and,  if  I  should  go  to  fix  it  up,  it  will  cost  about  f2,000. 
and  I  will  give  the  company  a  chance  to  fix  it  up  for  me."  Blum, 
who  was  the  owner  of  an  adjoining  house,  entered  into  the  arrange- 
ment by  which  both  houses  were  to  be  burned  or  damaged  by  fire 
or  water.  The  defendant  aleo  said  that  he  had  got  a  store  in  New- 
ark in  the  name  of  one  Seltzer,  saying  that  he  could  have  it  insured 
in  Seltzer's  name.  After  the  Jewish  holidays,  in  October,  the  wit- 
ness saw  the  defendant  again,  and  the  defendant  said :  "I  am  going 
to  move  the  store  now  to  Newark.  I  have  got  a  store  all  ready. 
First  thing  you  will  move  me  is  the  fixtures,  boards,  and  other 
things  thait  belongs  to  the  fixtures."  The  next  day  the  witness 
again  saw  the  defendant,  and  Seltzer  and  the  witness  moved  some 
boards  and  a  case  of  goods  from  the  cellar,  and  some  clothing  and 
other  articles,  and  took  them  to  Newark.  Seltzer  went  with  the 
witness  on  the  wagon,  and,  when  they  got  to  Newark,  Zucker,  the 
defendant,  was  there.  The  next  day  the  witness  carted  a  big  truck 
of  clothing  from  the  same  place  to  Newark,  from  264  Division  street, 
and  another  load  on  the  following  day;  three  loads  altogether 
These  goods  were  mostly  clothes  bundled  up,  but  inside  of  the 
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bandies  some  of  them  were  burned  over  the  edges.  Subsequently  the 
witness  had  another  interview  with  tie  defendant  at  the  Division 
street  house,  at  which  he  said:  "Now,  I  am  going  to  prepare  this  placL' 
to  burn  it  down,  and  I  will  see  what  kind  of  an  engineer  you  will 
make."  The  defendant  then  detailed  the  plan  by  which  the  fire 
was  to  be  started,  and  ended  up  by  saying:  "Right  after  the  fire  in 
Newark,  I  am  going  to  prepare  this."  The  witness  testified  to  a 
subsequent  conversation  with  the  defendant  in  the  latter  part  of 
December,,  at  which  the  witness  said:  "So,  you  had  a  fire  there 
already  in  Newark.  Yon  kept  your  word.  You  were  going  to  let 
me  have  it,— to  let  me  do  it."  And  the  defendant  said:  "Yon 
could  not  have  done  it  anyhow,  and  the  best  luck  that  I  ever  had 
happened  to  me  at  this  flre."  The  witness  then  described  how 
the  defendant  stated  that  he  started  the  fire  in  Newark,  and  who 
also  said:  "Now,  we  are  going  to  prepare  this, — ^to  burn  down  this 
shanty."  On  January  4tti  the  witness  was  again  at  the  house  in 
Division  street  with  the  defendant,  when,  as  he  testified,  the  prep- 
aration for  the  fire  was  made.  The  partitions  between  Zucker's 
house  and  Blum's  house  were  broken  down.  Twenty  gallons  of 
benzine  were  procured,  and  the  defendant  took  the  benzine,  and 
poured  it  into  tubs  or  barrels;  directed  the  witness  to  sprinkle  some 
of  the  benzine  upon  the  stairs  and  curtains;  and  then  the  defend- 
ant left  the  house,  leaving  the  witness  in  charge.  Subsequently 
the  defendant  returned,  and  sprinkled  the  benzine  all  over  the 
woodwork,  and  on  the  wall  between  his  house  and  Blum's  house, 
and  wetted  the  curtains  and  the  staircase  with  it;  and  finally,  when 
the  arrangements  were  completed,  the  defendant  told  the  witness 
that  he  would  give  him  $25  to  light  the  candle.  The  defendant  then 
went  away,  leaving  the  witness  in  the  house.  Some  time  after  the 
witness  lighted  the  candle,  he  went  to  the  comer  of  Montgomery 
and  Division  streets,  in  a  liquor  store,  waited  there  until  the  fire 
broke  out,  and  until  it  was  extinguished. 

We  have  here  the  testimony  of  the  participation  by  the  defend- 
ant in  the  burning  of  the  Division  street  house,  the  crime  for  which 
he  was  indicted  and  convicted.  If  this  testimony  is  true,  the  crime 
with  which  the  defendant  is  charged  is  proved.  This  witness,  how- 
ever, being  an  accomplice,  the  jury  were  not  justified  in  convicting 
unless  his  testimony  was  corroborated.  For  the  purpose  of  such 
corroboration,  the  district  attorney  called  one  John  Heath,  who  re 
sided  in  Newark,  and  others,  who  were,  against  the  objection  and 
exception  of  the  defendant,  allowed  to  testify  to  facts  tending  to 
show  that  the  defendant  had  set  fire  to  the  Newark  house.  The 
district  attorney  was  therefore  allowed  tr  prove  the  commission 
by  the  defendant  of  the  crime  of  arson  in  Newark,  upon  an  indict- 
ment charging  a  commission  by  the  defendant  of  the  crime  of  arson 
in  New  York.  There  was  no  immediate  connection  between  the 
two  crimes.  According  to  the  testimony  of  the  conversations  of  the 
defendant,  the  Newark  fire  was  started  by  the  defendant  himself, 
while  the  New  York  fire  was  started  by  an  accomplice,  in  the  ab- 
sence of  the  defendant.  No  immediate  connection  between  the 
burning  of  the  two  buildings  is  shown,  and  nothing  is  shown  to 
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make  the  two  fires  a  part  of  the  one  conspiracy,  or  one  crime.  They 
seem  to  have  been  as  much  independent  crimes  as  the  murder  at 
dilTerent  times  of  two  people  would  be,  one  of  whom  was  killed  in 
Newark,  and  the  other  in  New  York.  No  intention  is  disclosed  of 
making  one  fire  for  the  purpose  of  drawing  suspicion  from  the  de- 
ft udant  as  to  the  other  crime.  There  is  no  direct  connection  be 
tween  them,  except  the  fact  that  the  defendant  had  stated  to  tlif 
witness  that  he  intended  to  burn  both  buildings.  Wlien  the  dis- 
trict attorney  offered  evidence  to  show  that  the  defendant  was 
guilty  of  the  crime  in  Newark,  the  learned  court  held  that  the  evi- 
dence was  only  competent  as  tending  to  corroborate  the  accom- 
plice, and  it  was  admitted  for  that  purpose.  It  will  be  noted,  how- 
ever, that  the  accomplice  had  not  testified  that  the  defendant  had 
tiommitted  the  crime  in  Newark,  but  merely  testified  to  conversa- 
tions in  which  the  defendant  expressed  an  intention  to  commit  the 
crime,  and  subsequent  statement  that  he  had  committed  the  crime. 
In  overruling  the  objection  of  the  defendant,  the  court  said : 

"The  testimony  upon  the  part  of  this  -wltnesi  Is  off»ed  for  the  purpose  of 
showing  Zucker's  presence  there  [at  the  Newark  store];  that  there  was  a 
clothing  store  opened  about  two  months  previous  to  this  Christmas;  and  that 
n  fire  did  occur,  Schoenholz  having  testified  that  Zucker  told  him  t>iat  tluii 
Are  had  occurred  In  the  manner  which  they  had  Intended  and  provided  for. 
This  Is  therefore,  to  that  extent,  corroborative.  What  weight  is  to  be  given 
to  It,  of  course.  Is  for  the  Jury,  but  the  competency  of  the  evidence,  I  think, 
cannot  be  doubted." 

1  think  that  this  evidence  as  to  the  Newark  fire  was  entirely  in 
competent  upon  the  trial  of  an  indictment  for  setting  fire  to  a  hou«* 
in  New  York,  and  it  is  quite  clear  that  it  was  error  which  was  essen- 
tially injurious  to  the  defendant.  The  jury  were  not  authorized  to 
convict  upon  the  testimony  of  this  accomplice,  unless  it  was  corrob 
orated;  but  the  corroborative  evidence  must  be  such  as  to  show  the 
(*ommission  of  the  crime  for  which  the  defendant  is  indicted,  or  to 
connect  the  defendant  with  it.  It  is  not  permissible  for  the  ac- 
complice to  testify  to  the  commission  of  a  crime  entirely  independent 
from  that  for  which  the  defendant  was  indicted,  and  then  prove  the 
commission  of  such  independent  crime  to  corroborate  the  accom- 
plice. The  testimony  of  the  convf  rsatlon  between  Zucker  and  this 
accomplice  as  to  the  Newark  fire  was  not  objected  to,  and  probably 
was  competent  as  a  part  of  the  conversation  between  the  witness 
and  defendant,  at  whidi  the  commission  of  the  crime  for  which  the 
defendant  was  on  trial  was  arranged  for;  but  proof  that  the  other 
crime  referred  to  in  the  conversation  was  actually  committed  is  in- 
competent as  evidence  to  show  that  the  crime  charged  in  the  indict- 
ment was  committed.  How  does  it  tend  to  show  that  the  defendant 
was  guilty  of  setting  this  house  in  Division  street  on  fire  by  proving 
that  he  was  guilty  of  setting  a  Newark  house  on  fire,  except  so 
far  as  it  makes  it  probable  that  a  man  who  had  before  committed 
a  similar  crime  would  commit  the  crime  for  which  he  w^as  indicted? 
Such  evidence  has  always  been  held  incompetent.  We  think  the 
rule  indicated  was  violated  in  this  case  when  the  people  were  allow- 
ed to  prove,  as  evidence  of  guilt  of  the  deftndant  upon  this  indict- 
ment, or  as  evidence  tending  to  corroborate  the  accomplice,  that 
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he  had  been  instromental  in  setting  on  fire  a  house  in  Newark,  N. 
J.  It  is  trne  that  the  mere  fact  that  this  evidence  proved  another 
crime  against  the  defendant  did  not  make  it  inadmissible,  if  it 
was  relevant  to  prove  the  crime  for  which  the  defendant  was  in- 
dicted; but  the  difficulty  is  that  the  crime  charged  was  not  a  scheme 
or  conspiracy  to  set  fire  to  two  houses,  one  in  Newark,  and  the  other 
in  New  York,  but  was  that  the  defendant  had  set  on  fire  and  burnt 
a  house  in  New  York. 

The  rule  as  to  the  admission  of  testimony  which  tends  to  prove 
crimes  other  than  that  for  which  a  defendant  is  indicted  has  been 
much  discussed  by  the  court  of  appeals  in  some  late  cases.  Thus, 
in  People  v.  Shea,  147  N.  Y.  99,  41  N.  E.  511,  it  is  said:   • 

"The  common  law  of  England,  however,  had  adopted  another,  and.  so  far 
as  the  party  accused  Is  concerned,  a  much  more  merciful,  doctrine.  By  that 
law,  the  criminal  is  to  be  presumed  innocent  until  bis  guilt  Is  made  to  appear, 
beyond  a  reasonable  doubt,  to  a  Jury  of  twelve  men.  In  order  to  prove  his 
vr"ilt.  it  is  not  permitted  to  show  his  former  character,  or  to  prove  his  guilt 
of  other  crimes,  merely  for  the  purpose  of  raising  a  presumption  that  he  who 
would  commit  them  would  be  more  apt  to  commit  the  crime  In  question." 

The  court  then  proceeded  to  discuss  the  limitations  of  this  rule, 
and  said: 

"Evidence,  however,  which  is  relevant  to  the  issue,  by  tending,  for  exam- 
ple, directly  to  explain  or  characterize  the  act  which  Is  in  question  on  a 
criminal  trial,  has  never  been  held  Incompetent  or  Inadmissible  because  U 
also  tended  to,  or  did,  prove  the  accused  gtiuty  of  another  crime." 

And  it  was  held  in  that  case  the  testimony  which  was  objected 
to  was  competent  upon  the  question  of  the  intention  and  delibera- 
tion of  the  defendant's  firing  the  shot  that  killed. 

In  the  case  of  People  v.  Sharp,  107  N.  Y.  466,  14  N.  E.  343,  Judge 
Peckham,  after  a  review  of  all  the  cases,  affirms  the  general  rule  before 
stated,  that: 

"When  a  man  is  put  upon  trial  for  one  offense,  he  is  to  be  convicted,  if  at 
all,  by  evidence  which  shows  niat  he  is  guilty  of  that  offense  alone,  and  that, 
under  ordinary  circumstances,  proof  of  his  guilt  of  one  or  a  score  of  other 
offenses  In  his  lifetime  Is  wholly  excluded.  But,  for  the  purpose  of  showing 
guilt  of  the  offense  for  which  the  prisoner  is  on  trial,  as  also  for  the  purpose 
where  that  Is  Important  of  showing  the  motive  or  Intent  with  which  an  act 
claimed  to  be  a  crime  was  committed,  evidence  wbidi  Is  material  upon  sudi 
issues  Is  admitted,  although  it  may  also  tend  to  show,  or  even  directly  prove, 
the  guilt  of  the  accused  of  some  other  felony  or  misdemeanor." 

In  this  case,  premeditation  or  deliberation  was  not  required  to  be 
proved.  Knowledge  of  the  character  of  the  act  was  not  required  to 
be  proved.  The  defendant  was  indicted  for  setting  fire  to  a  dwelling 
house  in  the  city  of  New  York,  and  the  act  of  setting  fire  to  that  house 
was  what  the  people  had  to  prove.  What  possible  relation  had  the 
setting  fire  to  the  building  in  Newark  to  the  burning  of  this  house  in 
New  York?  It  is  true  that  there  is  evidence  that  the  defendant  had 
stated  that  he  intended  first  to  burn  one  house,  and  then  t^e  other; 
but,  when  he  stated  that  intention,  be  stated  an  intention  to  commit 
two  crimes,  only  connected  with  each  other  because  they  were  of  the 
same  general  character.  He  could  have  been  indicted  and  convicted 
of  arson  in  Newark  whether  he  had  committed  the  crime  of  arson  in 
New  York  or  not,  and  so  his  guilt  of  the  crime  in  New  York  did  not 
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depend  in  any  way  upon  his  carrying  oat  his  intention  as  to  the  New- 
ark crime. 

The  illustrations  in  the  opinion  of  Judge  Peckham  in  the  case  of 
People  V.  Shea,  supra,  show  the  extent  to  which  testimony  of  other 
crimes  is  admissible;  thus  where  the  evidence  is  admitted  to  show 
guilty  knowledge  of  the  character  of  the  act  conmiitted  by  the  pris- 
oner, as  in  the  case  of  an  indictment  for  passing  counterfeit  money, 
and  also  in  the  case  of  an  indictment  for  shooting  an  individual,  of 
which  the  case  then  before  the  court  is  an  example.  Cases  of  embez- 
zlement and  obtaining  money  ander  false  pretenses  are  also  noted, 
where  the  claim  that  a  false  entry  by  which  funds  were  embezzled  was 
a  mistake  is  met  by  proof  that  other  false  entries  of  the  same  kind  had 
been  made  about  the  same  time  by  the  same  person;  and  such  evi- 
dence has  been  admitted  for  the  purpose  of  showing  the  motive  for  the 
commission  of  the  crime  charged.  Now,  it  is  clear  that  none  of  these 
exceptions  can  apply  to  the  case  at  bar.  These  crimes,  as  before  stat- 
ed, were  absolutely  distinct.  They  had  no  relation  one  to  the  other, 
except  so  far  as  the  defendant  had  admitted  to  his  accomplice  that  he 
intended  to  commit  them  both.  The  Newark  crime  was  not  so  con- 
nected with  the  New  York  crime  by  evidence  that  made  it  appear  that 
the  same  person  committed  both  crimes;  and  thus  evidence  that  the 
defendant  committed  the  Newark  crime  would  not  be  competent  to 
show  that  he  committed  the  New  York  crime:  nor  was  the  question 
of  motive  involved.  I  can  conceive  of  no  principle  upon  which  these 
crimes  were  so  connected  as  to  make  evidence  that  he  committed  one 
crime  competent  to  prove  that  he  was  guilty  of  the  other,  except  upon 
the  principle  that  a  man  who  would  set  fire  to  a  house  in  New  Jersey 
would  be  quite  likely  to  set  fire  to  a  house  in  New  York.  The  compe- 
tency of  such  evidence  has  been  consistently  repudiated  by  the  common 
law.  As  before  stated,  it  was  not  competent  for  the  purpose  of  cor- 
roborating the  accomplice  upon  any  fact  tending  to  show  that  the 
crime  for  which  the  defendant  was  indicted  was  committed,  or  to  con- 
nect the  defendant  with  the  commission  of  that  crime:  for  this  evi- 
dence tended  only  to  corroborate  him  as  to  conversations  with  the 
defendant  about  the  commission  of  another  crime,  and  as  that  did  not 
tend  to  connect  the  defendant  with  the  crime  for  which  he  was  in- 
dicted, not  to  prove  that  such  crime  had  been  committed,  such  corrobo- 
ration was  ineflfectual  as  the  corroboration  of  an  accomplice  that  the 
law  requires.  This  evidence  was  objected  to,  and  admitted  over  the 
exception  of  the  defendant.  The  learned  trial  judge  seems  to  have 
recognized  its  incompetency  for  the  purpose  of  proving  the  defendant 
guilty  of  the  crime,  and  confined  its  effect  solely  to  the  corroboration 
of  the  accomplice.  The  court,  in  the  charge  to  the  jury,  said  that  tho 
testimony  of  the  Newark  fire  "was  only  admitted  before  you  for  the 
purpose  of  establishing,  if  it  could,  some  connection  of  Schoenholz  and 
Zucker  with  ihe  two  fires,  and  so  corroborate  the  story  of  Schoenholz 
that  there  was  to  be  a  fire,  according  to  this  conversation  with  Zucker, 
at  Newark" ;  and  the  jury  were  then  instructed  "not  to  consider  wheth- 
er he  is  guilty  or  not  of  the  fire  in  Newark,  but  only  whether  the  cir- 
cumstances testified  to  by  other  witnesses  fortify  and  corroborate 
Schoenholz  and  Meyers  in  the  main  story  which  they  have  testified  to 
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before  yoa."  Now,  this  limitation  of  the  effect  of  the  evidence  could 
not  cure  the  error  in  its  admission  if  it  was  not  competent  to  prove 
the  fact  of  such  corroboration;  and  I  think  that  it  was  clearly  incom- 
petent for  that  purpose. 

I  am  constrained,  therefore,  to  dissent  from  the  affirmance  of  this 
judgment 


POCHEL  V.  READ  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.   July  80,  18Q7.) 

1.  Fraudi'lknt  Convrtances— Dblayino  Cubditoks. 

A  debtor  being  pressed  by  his  creditors,  and  having  2,000  bushds  of  pota- 
toes, which  he  was  holding  for  a-vise  in  price,  borrowed  money  from  his  hnlf- 
brother,  giving  a  chattel  mortgage  on  the  potatoes  and  other  property,  whicli 
was  not  excessive  security.  The  mortgagor  stated  that  if  he  did  not  get  the 
money  he  would  have  to  sdl  the  potatoes,  but  it  was  shown  that  the  money 
was  intended  and  actually  used  for  the  payment  of  hia  creditors.  Hdd,  that 
the  mortgage  was  not  fraudulent,  as  a  matter  of  law,  aa  being  made  with  in- 
tent to  hinder,  delay,  or  defraud  creditors. 

2b  Samb— Intekt. 

In  order  to  prove  a  transfer  void  under  4  Rev.  St.  (8th  Ed.)  pt.  2,  c  7, 
tit.  3,  i  1,  which  provides  tliat  transactions  are  void  Which  are  made  "with 
intent  to  bilnder,  delay,  or  defraud  creditors,"  it  is  necessary  to  prove  tlie  Inteut 
to  hinder,  delay,  or  defraud,  as  well  as  the  actual  hlndettng,  delaying,  or  de- 
frauding. 

Appeal  from  special  term,  Erie  county. 

Action  by  Charles  N.  Pochel  against  Elgene  W.  Read  and  William 
E.  Read.  From  a  judgment  in  favor  of  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.     Affirmed. 

The  action  was  to  recover  the  value  of  personal  property  sold  upon  an  execu- 
tion issued  upon  a  judgment  against  Edward  F.  Pochel,  the  plalntlft  claiming  title 
to  the  property  under  a  chattel  moitgage  executed  to  him  by  Edward  F.  Pocliei 
prior  to  the  defendants*  levy  upon  the  property.  The  trial  was  bad  before  a  Judir*> 
of  the  supreme  court  and  a  jury.  The  Jury  rendered  a  verdict  for  the  plalntiS 
for  the  value  of  tbe  property  taken  under  the  execution. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and  WARD, 
JJ. 

W.  G.  Laidlaw,  for  appellants. 
John  Cunneen,  for  respondent 

WARD,  J.  The  defendants'  counsel  upon  the  trial  made  a  motion 
for  the  direction  of  a  verdict  in  the  defendants'  favor  upon  the  ground 
that  by  the  evidence  of  the  mortgagor  and  the  mortgagee  the  mort- 
gage was  fraudulent  as  against  creditors  of  the  mortgagor,  which 
motion  was  denied,  and  the  defendants  excepted,  and  upon  this  ap- 
peal it  is  insisted  by  the  defendants'  counsel  that  the  transaction  is 
condemned  by  section  1  of  title  3  of  chapter  7  of  part  2  of  volume  4 
of  the  eighth  edition  of  the  Revised  Statutes,  which  is  the  section 
making  void  transactions  made  or  had  "with  intent  to  hinder,  delay, 
or  defraud  creditors,"  and  that  upon  the  evidence  in  this  case  we  must 
find  as  a  matter  of  law  that  the  mortgage  was  void,  for  the  reason 
that  the  conceded  acts  of  the  parties  to  the  mortgage  did  hinder  and 
delay  the  creditors  with  intent  so  to  do ;  and  makes  the  further  point 
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that,  if  this  were  not  true,  still  the  evidence  before  the  jurj,  when 
reviewed  by  this  court,  so  clearly  established  an  intent  to  defi-aod. 
hinder,  and  delay  the  creditors  of  the  mortgagor  on  tlie  part  of  the 
parties  to  the  mortgage,  that  we  must  so  find,  and  reverse  the  judg- 
ment and  order. 

This  requires  a  brief  statement  of  the  facts  as  they  were  fairly  es- 
tablished before  the  jury.  The  plaintiff  and  the  mortgagor  were 
half-brothers.  The  plaintiff  resided  at  East  Aurora,  in  Erie  county, 
and  his  brother  in  the  town  of  Yorkshire,  Wyoming  county.  On 
the  16th  of  January,  1893,  Edward  F.  Pochel  was  indebted  to  the 
plaintiff  upon  a  promissory  note  which  had  been  given  for  value,  bor- 
rowed money,  goods  sold,  and  other  considerations  amounting  to 
$279,  principal  and  interest.  A  few  days  before  that  time  Edward 
had  applied  to  the  plaintiff  for  a  loan  of  f  1,000  in  money,  stating  that 
he  needed  the  money  to  pay  some  debts,  and  that  if  he  could  not  get  the 
money  he  would  have  to  sell  potatoes,  of  which  he  had  a  considerable 
quantity,  and  which  he  wanted  to  keep  for  a  better  price,  as  the  price 
was  then  too  low.  The  plaintiff  said  that  he  did  not  feel  like  put- 
ting up  this  money  on  those  potatoes,  as  the  price  might  go  down  in- 
Ktead  of  advancing ;  that  he  did  not  have  the  money,  but  would  have 
to  borrow  it,  to  which  Edward  replied  that  he  could  take  a  mortgage 
on  the  potatoes  and  his  other  personal  property  to  secure  him  for  the 
money,  and  it  was  agreed  that  the  mortgage  should  be  executed  if  tiie 
])laintiff  would  procure  the  money.  He  went  to  a  banker,  and  pro- 
cured the  money,— -f900, — and  the  mortgage  was  executed  to  secure 
the  repayment  of  that  money  and  the  amount  due  i^ton  the  note 
and  some  small  items,  making  an  aggregate  of  f  1,225;  where- 
upon the  note  was  surrendered  to  Edward  and  the  ?900  paid  to 
him  and  the  mortgage  duly  filed  in  the  town  clerk's  office  of  the 
town  of  the  mortgagor's  residence.  The  mortgage  covered  all  of  the 
personal  property  of  the  mortgagor,  or  substantially  so,  and  it  does 
not  appear  to  have  been  more  than  sufiftcient  security  for  the  amount 
secured.  Edward,  on  the  day,  and  within  a  day  or  two  after  the 
execution  of  the  mortgage,  paid  substantially  all  of  the  money  that 
he  had  received  to  various  creditors,  paying  three  of  them  on  the 
very  day  of  the  execution  of  the  mortgage.  The  mortgage  wa»  in 
the  usual  form,  without  any  conditions  expressed  therein  aothoriiing 
the  mortgagor  to  retain  possession  of  the  property;  but  there  was 
some  evidence  tending  to  show  that  the  parties  agreed  verbally  that 
the  mortgaged  property  should  remain  in  the  mortgagor's  possession 
until  the  plaintiff  wanted  it  The  defendants  were  judgment  credit- 
ors of  the  mortgagor,  and  in  their  answer  justified  the  taking  of  the 
property  under  an  execution  issued  upon  their  judgment  There 
were  about  2,000  bushels  of  the  potatoes.  The  plaintiff  testified  that 
''he  [the  mortgagor]  said  that  if  he  didn't  get  the  money  of  me  he 
would  have  to  sell  his  potatoes,  and  I  took  the  mortgage  so  that  he 
might  keep  the  potatoes.  I  didn't  know  there  were  2,000  bush- 
(•Is.  •  •  •  I  took  his  word  for  it"  It  is  upon  this  state- 
ment, disconnected  from  the  other  evidence  in  the  case,  that  the 
learned  counsel  for  the  defendants  insists  that  it  was  established 
upon  the  trial,  as  a  matter  of  law,  by  the  testimony  of  the  mort- 
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gagee  himself,  that  the  mortgage  was  taken  to  hinder  ajid  dday 
the  creditors  of  his  brother,  but  we  cannot  extract  a  single  statement 
or  line  from  the  evidence  of  the  witness,  and  draw  an  inference  there- 
from, especially  an  inference  of  fraud;  but  we  must  take  the  testi- 
mony all  together.  The  sting  seems  to  be  taken  out  of  this  state- 
ment by  other  statements  of  this  witness  where  he  says  that,  nnk'ss 
the  creditors  were  paid,  his  brother  said  he  would  have  to  sell  his 
l>otatoe8,  which  he  did  not  want  to  do  because  the  price  was  low; 
and  he  testifies  that  the  giving  of  the  chattel  mortgage  was  not  for 
the  purpose  of  hindering,  delaying,  or  defrauding  any  person  what- 
t!ver,  and  that  he  had  no  such  intention.  Indeed,  the  jury  might  fair- 
ly infer  from  the  evidence — which  they  undoubtedly  did — that,  in- 
stead of  executing  the  mortgage  for  the  purpose  of  hindering  and 
delaying  the  creditors,  the  purpose  was  to  raise  money  by  means  of 
the  mortgage  to  pay  the  creditors,  and  thus  prevent  a  sacrifice  of  the 
potatoes  at  a  low  price,  which  would  be  necessary  if  the  money  were 
not  borrowed.  This  being  so,  there  was  no  intent  to  hinder  or  delay 
the  creditors,  the  intent  rather  being  to  aid  them  in  collecting  their 
debts.  The  transaction  must  not  only  hinder  and  delay  the  cred- 
itors, but  there  must  he  an  intent  to  do  so.  It  is  dilBcult  to  conceive 
of  a  transfer  or  assignment  of  property  by  way  of  general  assignment, 
mortgage,  or  otherwise  that  does  not  tend  to  delay  the  collection  of 
the  debts  of  the  creditors.  But  these  transfers,  if  made  in  good  faith, 
and  without  intent  to  hinder  or  delay,  will  be  sustained.  We  are 
unable  to  say,  therefore,  as  a  matter  of  law,  that  the  transaction  was 
fraudulent,  or  that  there  was  an  intent  to  hinder  and  delay  the  cred- 
itors on  the  part  of  the  plaintiff.  The  questions  were  questions 
of  fact  for  the  jury.  The  learned  trial  judge  fairly  submitted 
these  questions  to  the  jury,  and  specially  charged  them  that,  as 
there  was  no  change  of  possession  of  the  property  mortgaged,  a 
presumption  w^as  created  that  it  was  fraudulent  as  against  the  cred- 
itors of  the  mortgagor,  which  presumption  the  plaintiff  should  over- 
come with  a  fair  preponderance  of  evidence.  "We  think  that  such 
evidence  was  given  as  to  enable  the  jury  to  reach  that  conclusion. 
This  view  also  disposes  of  the  other  point  made  by  the  defendants, 
and  leads  to  the  conclusion  that  the  judgment  and  order  should  be  af- 
firmed.   All  concur. 


KIRBY  V.  PRESIDENT,  ETC.,  OF  DEL.\WARB  k  H.  C.4.NAL  OO.  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department.    September  8,  1887.) 

1.  Neomobnce— Explosions— PRKsDMPTroN. 

The  mere  fact  of  the  explosion  of  the  heating  apparatus  In  an  hotd,  while- 
the  apparatns  was  under  the  control  and  management  of  the  owner,  Is  not. 
In  the  absence  of  any  contractual  relation  between  the  parties,  erldence  suf- 
ficient to  charge  the  owner  wlQi  negligence. 

2.  Same— EviDEMCE— Pkovincb  op  Jhrt— DiscBKDtTtHa  Tbstimokt. 

In  an  action  for  negli^iencc,  where  plaintiff  called  defendant,  and  defendant 
testified  that  the  facts  showing  negileence  did  not  exLst,  plaintiff  was  not 
entitled,  without  Introducing  further  evidence,  to  go  to  the  Jury  on  the  ques- 
tion of  negligence,  on  the  tlieoi-y  tliat  they  might  discredit  defendant's  testlr 
mnny,  and  on  Its  assumed  falsltj-  base  a  finding  of  negligence. 
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A   CARRIBRS— StATIONB— NBaT.TOENCE— PRBSUlIPTrOF. 

Where  a  ■carrier  occupies  a  portion  of  a  third  person's  hotd  as  a  ticket  of- 
fice and  waiting  room,  heated  by  apparatus  which  it  did  not  put  in  or  control, 
the  mere  fact  of  an  explosion  of  the  heating  apparatus  is  not  sufficient,  in 
an  action  for  personal  injuries,  to  requiie  the  cairier  afflrmatlveLly  to  show 
proper  care  and  precaution  on  Its  part. 

4.  Carriers — Passenger  Ubpots— Explosions— Neoliobrcb. 

On  the  burning  of  its  passenger  depot,  a  railroad  company  temporarily  occa- 
pied  as  a  ticket  oflice  and  waiting  room  a  portion  of  an  hotel  occupied  by  the 
family  of  its  prt^rietor  and  by  guests  and  travelers.  During  the  company's 
occupancy,  the  landlord  placed  in  the  hotel  an  approTed  beating  apparatus. 
The  company  paid  no  attention,  by  Inspection  or  otherwise,  to  the  heating 
apparatus,  to  ascertain  whether  it  was  a  safe  apparatas,  or  proi)erly  operated. 
The  apparatus  was  not  dangerous  in  its  cliaracter,  was  properly  installed, 
and  dangerous  only  when  improperly  operated,  and  the  landlord  had  been  hi- 
straeted  how  to  operate  it  The  apparatus  exploded,  and  a  pa.«ienger  in  tlie 
waiting  room  was  injured.   HM,  that  the  company  waa  not  negligent. 

Action  by  Parah  Kirby  against  the  president,  managers,  and  com- 
t)any  of  the  Delaware  &  Hudson  Canal  Company,  and  Dell  Brown  f«- 
personal  injuries  received  in  consequence  of  the  explosion  of  a  hot 
water  heating  apparatus  in  an  hotel  of  which  defendant  Brown  wa< 
owner  and  proprietor,  and  in  which  defendant  railroad  company,  b.- 
permission  of  defendant  Brown,  had  a  ticket  office;  plaintiff  bein,* 
at  the  time  of  the  accident  in  the  sitting  room  of  the  hotel,  which  va* 
from  time  to  time  used  by  ladies  waiting  for  trains,  she  having  gon  ■ 
there  after  taking  a  meal  at  the  hotel,  to  wait  for  defendant's  train 
on  which  she  was  to  proceed  on  her  trip.  From  a  judgment  for  plain 
tiff,  and  an  order  denving  a  new  trial,  defendants  appeal.     Reversi  rt 

.A-rgued  before  PARKER,  P.  J.,  and  LANDON,  HEBRICK,  an  1 
MER^Y1N,  JJ. 

Lewis  E.  Carr,  for  appellant  Delaware  &  H.  Canal  Co. 

Henry  A.  Johnson  (John  H.  Peck,  of  counsel),  for  appellant  Del' 
Brown. 

Warren.  Patterson  &  Faulkner  (Charles  E.  Patterson,  of  counsel) 
for  respondent. 

HERRICK,  J.  There  was  no  contractual  relation  existing  between 
the  plaintiff  and  the  defendant  Brown  at  the  time  of  the  accident,  an! 
he  8imi)ly  owed  to  her  the  ordinary  care  and  duty  that  any  person  ow,  s 
to  another  in  the  conduct  of  his  business  or  the  care  and  management 
of  his  property;  and  the  mere  fact  of  the  explosion  while  the  ap- 
paratus was  under  the  control  and  management  of  the  defendant  is 
not,  in  the  absence  of  any  contractual  relation,  evidence  sufficirnt  1 1 
charge  the  defendant  with  negligence.  Cosulich  v.  Oil  Co.,  122  N.  Y. 
118,  25  N.  E.  259;  Reiss  v.  Steam  Co.,  128  N.  Y.  103,  28  N.  E.  24. 
The  action  is  based  upon  the  alleged  negligence  of  the  defendants 
and  the  fact  of  negligence  must  be  aflarmatively  esiablished  by  th' 
plaintiff,  either  by  direct  affirmative  evidence,  or  affirmative  evidenc<> 
of  facts  and  circumstances  from  which  the  inference  of  negligenc 
may  be  legitimately  drawn.  This  burden  of  proof  rests  upon  the 
plaintiff  all  through  the  case.  The  evidence  here  is  that  the  defend 
ant  Brown  employed  a  reputable  firm,  engaged  in  the  bu.«<ine*s  of  mak- 
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ing  and  supplying  heating  apparatus,  to  put  one  in  his  hotel ;  that  the 
system  contracted  for  was  one  in  common  use,  and  is  not  a  dangerous 
system.  Urown  had  nothing  to  do  with  its  construction  or  installa- 
tion. So  far  as  the  evidence  shows,  tl'.ere  was  no  defect  in  the  plant, 
except  that  at  times  the  water  overtlowed  from  the  overflow  tank; 
but  that  was  not  a  source  of  danger,  but  simply  of  inconvenience  to 
the  defendant  Brown,  in  wetting  his  carpets  and  the  floor  and  cell- 
ing underneath  such  tank.  Brown  himself  made  no  attempt  to  rem- 
edy that  defect,  but  applied  to  the  Arm  that  constructed  and  furnished 
tlie  heating  apparatus.  They  sent  a  person  in  their  employ,  who  pla- 
ced in  it  a  valve,  and  gave  Brown  instruction  how  to  operate  it  Thi' 
evidence  is  that  there  is  nothing  inherently  dangerous  in  the  valve; 
that,  if  properly  operated,  it  is  safe;  and  that,  if  operated  and  placed 
in  the  manner  and  position  that  Brown  had  been  instructed  it  should 
be  operated  and  placed,  no  danger  was  to  be  apprehended.  Up  to 
this  point  in  the  case  there  is  no  evidence  from  which  the  jury  could 
properly  infer  negligence  on  the  part  of  Brown.  He  had  simply 
contracted  with  a  reputable  firm  to  place  a  heating  apparatus  in  his 
house;  not  an  experimental  system,  but  an  approved  system,  and 
asked  them  to  remedy  a  defect,  which  they  had  done.  He  had  not  in 
any  wise  meddled  with  it  himself.  Is  there,  then,  any  evidence  of 
negligence  in  the  operating  and  management  of  the  apparatus? 

It  is  contended  upon  the  part  of  the  respondent  that  the  defendant 
was  negligent  in  the  operation  of  the  valve;  that  that  prevented  the 
expan.'^ion  of  the  water  when  it  became  heated,  thus  causing  the  ex- 
plosion. We  have  seen  there  was  nothing  inherently  dangerous  in 
the  valve  itself.  It  was  only  dangerous  if  improperly  operated;  and, 
if  operated  in  the  manner  Brown  had  been  instructed  to  operate  it  by 
the  man  who  placed  it,  it  was  safe.  It  was  incumbent  upon  the  plain- 
tiff, if  slie  intended  to  impute  negligence  to  the  defendant  in  the  oper- 
ation of  the  valve,  to  prove  it.  There  must  be  more  than  a  mi're  sur- 
mise that  there  mav  have  been  negligence  on  the  part  of  the  defend- 
ant. Morris  v.  Railway  Co.,  148  N.  Y.  182,  185,  42  N.  E.  579.  The 
only  evidence  upon  that  subject  was  given  by  the  defendant  Brown, 
who  was  called  as  a  witness  by  the  plaintiff.  Without  recapitulating 
his  evidence,  it  is  sufficient  to  say  that  he  testified  that  he  operated 
the  valve  in  the  manner,  and  left  it  in  the  position,  he  had  been  in- 
structed to  do  by  the  man  who  placed  it. 

The  plaintiff  claims  that  she  is  not  bound  by  the  defendant's  testi- 
mony, although  she  called  him  as  a  witness,  and  that  the  jury  was  at 
liberty  to  reject  his  testimony,  though  uncontradicted,  because  of  hi'< 
being  a  party.  Assuming,  but  not  deciding,  that  the  plaintiff  is  right 
in  tiose  respects,  still  the  discrediting  or  rejection  of  Brown's  evidence 
as  to  the  manner  in  which  he  operated  the  valve  does  not  affirmatively 
establish  the  fact  that  he  was  negligent.  If  evidence  of  the  explosion 
alone  made  out  a  prima  facie  case  of  negligence,  and  it  then  became 
incumbent  upon  the  defendant  Brown  to  show  affirmatively  proper 
management  of  the  heating  apparatus  by  him,  then  the  rejection  or 
discrediting  of  his  testimony  by  the  jury  would  leave  the  plaintiff's 
case  established.  But  here  no  such  burden  rested  upon  Brown,  ani 
the  rejection  of  his  testimony  simply  leaves  the  case  without  any  evi- 
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dence  upon  the  matter  teetifled  to  by  him.  The  rejection  of  Brown's 
testimony  does  not  warrant  the  jury,  in  the  absence  of  any  other  evi- 
dence, in  basing  an  aflBnaative  finding  of  fact  upon  the  assumed  falsity 
of  his  eyidence  to  the  contrary.  A  party  upon  whom  it  is  incumbent 
to  prove  an  alleged  fact  cannot  call  his  adversary  as  a  witness  as  to 
that  fact,  elicit  testimony  from  him  to  the  eflfect  that  such  alleged  fact 
has  no  existence,  and  then  call  upon  the  jury  to  discredit  the  evi- 
dence of  such  adversary  simply  because  he  is  interested  as  a  party, 
and  to  base  upon  the  assumed  falsity  of  his  evidence  an  afifirmative 
finding  of  the  existence  of  such  alleged  fact,  without  any  other  evi- 
<lence  of  its  existence,  or  from  which  it  may  be  inferred.  It  follows, 
from  what  1  have  said,  that  there  was  no  evidence  as  to  the  manner 
in  which  the  heating  apparatus  was  operated  from  which  the  jury 
could  find  negligence  upon  the  part  of  tiie  defendant  Brown,  and  the 
judgment  as  to  him  should  be  reversed. 

We  then  come  to  the  consideration  of  the  liability  of  the  railroad 
company.  The  trial  court  charged  the  jury  that  it  could  not  render 
a  verdict  against  the  company  unless  it  also  found  that  there  was  som  • 
negligence  upon  the  part  of  Brown.  We  must  therefore  necessarily 
assume  that  the  jury  found  negligence  upon  the  part  of  Brown;  other- 
wise, it  would  not  have  rendered  a  verdict  against  the  railroad  com- 
pany, and  it  would  follow,  from  the  conclusion  I  have  arrived  at,  that 
there  is  not  sufficient  evidence  in  the  case  to  warrant  an  affirmative 
finding  of  negligence  on  the  part  of  Brown,  that  the  judgment  should 
also  be  reversed  as  to  the  railroad  company,  without  discussing  any 
other  aspect  of  the  case.  But,  inasmuch  as  this  case  has  already  been 
twice  tried,  it  is  perhaps  proper  to  discuss  the  question  of  the  liability 
of  the  railroad  company,  irrespective  of  the  charge  of  the  trial  court 
that  the  jury  could  not  find  a  verdict  against  the  company  unless 
it  found  there  was  some  negligence  upon  the  part  of  Brown.  Assum- 
ing that  a  contractual  relation  existed  between  the  plaintiff  and  th.' 
railroad  company,  still,  as  the  company  did  not  have  the  control  or 
management  of  the  apparatus  which  exploded,  I  do  not  think  the 
rule  of  res  ipsa  loquitur  applies;  and,  consequently,  the  plaintiff  must 
rely  upon  the  ordinary  rules  and  principles  applicable  to  cases  of  neg- 
ligence to  maintain  her  action,  and  must  show  something  more  than 
the  mere  explosion,  and  resulting  injury  to  her,  in  order  to  estab- 
lish the  charge  of  negligence  against  the  defendant  railroad,  and  make 
it  incumbent  upon  it  to  show  affirmatively  proper  care  and  precaution 
upon  its  part.  Let  us  examine,  then,  and  see  if  there  is  anything  in 
the  facts  in  this  case  that  warrants  an  affirmative  finding  of  negli- 
gence against  the  railroad  company.  That  portion  of  the  hotel  wher.? 
the  railroad  sold  tickets,  and  the  room  in  which  the  plaintiff  was  vrait- 
ing  at  the  time  of  the  explosion,  must,  I  think,  be  regarded  as  the 
railroad  company's  ticket  office,  and  waiting  room,  and  it  must  be 
held  to  the  same  liability  therefor  that  it  would  be  for  an  ordinary 
railway  passenger  depot.  What  is  negligence,  and  what  is  due  and 
proper  caution,  depends  upon  the  circumstances  of  each  particular 
case;  and  the  degree  of  care  required  rises  with  the  difficulties  and 
I)erils  of  the  situation,  and  the  dangers  known,  or  reasonably  to  be 
apprehended.     A  railroad  company  cannot  be  held  to  the  sam?  high 
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degree  of  care  and  responsibility  for  its  depots  as  it  is  for  its  passen- 
ger trains.  The  dangers  to  be  apprehended,  and  the  liability  to 
accidents,  and  the  inability  of  travelers  to  guard  against  or  escape 
them,  in  the  one  case,  are  infinitely  greater  than  in  the  other.  Its 
duty  is  to  provide  a  reasonably  safe  place  for  the  accommodation  of 
ti'.ose  awaiting  the  arrival  and  departure  of  trains,  and  to  take  such 
precautions  for  their  safety  as  would  naturally  occur  to  ordinarily 
prudent  and  careful  men,  and  to  guard  against  such  dangers  and  acci- 
dents as  are  likely  to  occur,  or  are  reasonably  to  be  apprehended  by 
prudent  men.  In  this  case  the  depot  of  the  railroad  company  had 
been  destroyed  by  fire.  It  sought  a  temporary  place  for  the  sale 
of  its  tickets  and  the  reception  of  those  proposing  to  become  paHsen- 
gers  upon  its  trains.  The  place  it  so  occupied  was  in  an  hotel  occu- 
pied by  the  family  of  its  proprietor  and  by  guests  and  travelers. 
When  it  went  there,  it  is  not  questioned  but  what  it  was  a  reasonably 
safe  and  proper  place.  During  its  occupancy,  the  landlord  placed 
in  the  hotel  a  heating  apparatus,  a  system  in  common  use,  and  which 
the  testimony  shows  to  have  been  a  reasonably  safe  one,  from  which 
no  danger  was  to  be  apprehended  if  it  was  properly  operated  and 
controlled.  It  had  nothing  to  do  with  the  installation  or  operation 
of  such  apparatus,  wliich  was  entirely  under  the  direction  and  control 
of  the  landlord  of  the  hotel;  and  there  was  a  presumption  that  he 
would  exercise  that  degree  of  care  and  caution  which  the  safety  of  his 
property  and  of  his  guests  demanded.  Gosulich  v.  Oil  Co.,  122  N.  Y. 
118,  124,  25  N.  E.  259.  The  testimony  seems  to  indicate  that  the 
railroad  company  paid  no  attention,  by  inspection  or  otherwise,  to  the 
heating  apparatus,  to  ascertain  whether  it  was  a  safe  apparatus,  or 
property  operated;  and  the  plaintiff  claims  that  in  that  respect  it 
failed  in  the  duty  it  owed  to  the  plaintiff  and  others  using  its  waiting 
room,  to  see  that  it  was  a  reasonably  safe  place.  Assuming  that  to 
be  its  duty,  still,  unless  we  can  see  that  such  neglect  of  duty  caused 
or  contributed  to  the  injury,  the  defendant  is  not  made  liable  thereby. 
Suppose  the  defendant  railroad  had  made  the  most  careful  inspection, 
it  would  have  simply  found  a  heating  apparatus  not  dangerous  in  it^ 
character,  properly  installed,  and  only  dangerous  when  improperly 
operated,  and  that  the  landlord  had  been  instructed  how  to  operate 
it,  and  that,  if  he  followed  such  directions,  it  was,  so  far  as  known, 
jKjrfectly  safe ;  so  that  the  most  careful  inspection  would  have  failed 
to  disclose  anything  in  the  apparatus  itself  for  the  most  prudent 
man  to  guard  against,  and  therefore  no  harm  can  have  resulted  from  a 
failure  to  inspect.  The  only  danger  to  be  ai)prehended  was  in  oper- 
ating the  valve.  The  defendant  i-aihoad  had  no  right  to  undertake 
the  operation  of  that  itself,  and  it  does  not  seem  to  me  that  it  was  in- 
cmnbent  upon  it,  or  that  it  would  occur  to  a  prudent  man  that  it  wa< 
necessary  for  him  to  keep  constant  watch  and  guard  over  the  operation 
of  that  valve  himself.  What  is  proper  care  and  caution,  and  wuat 
danger  is  reasonably  to  be  apprehended,  and  therefore  to  be  gua'deJ 
against,  is  not  to  be  gauged  by  looking  backwai-d  after  the  occnri  ence 
of  the  accident.  Burke  v.  Witherbee,  98  N.  Y.  5G2;  McGrell  v.  Office 
Bldg.  Co..  153  N.  Y.  765-779,  47  N,  E.  305. 

In  this  r.se  it  does  not  seem  to  me  that  the  danger  was  either 
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known  or  reasonably  to  be  apprehended;  neither  would  it  have  been 
disclosed  by  inspection,  ^hen  the  duty  is  simply  of  ordinary  and 
reasonable  care  and  caution,  a  failure  to  foresee  and  guard  against  an 
accident  which  has  not  occurred  before,  and  which,  in  its  character 
is  not  such  as  to  naturally  occur  to  prudent  men  to  guard  against, 
is  not  negligence.  Hubbell  v.  City  of  Yonkers,  104  N.  Y.  434, 10  N.  E. 
858;  Lane  v.  Town  of  Hancock,  142  N.  Y.  510,  37  N.  E.  473. 

It  follows,  from  these  views,  that  the  judgment  against  the  railroad 
should  also  be  reversed. 

Judgment  and  order  reversed  as  to  both  defendants,  and  a  new  tria 
granted;  costs  to  abide  the  event.  All  concur,  except  PUTNAM 
J.,  not  acting. 


PEOPLE  ex  rel.   STBINSON  T.  BOARD  OP  EDIJCATIOX   OF   cm  OF 

NEW  YORK. 

(Supreme  Conrt,  Appellate  Division,  First  Department    August  4,  1897.) 

1.  Mandamdb— Dklat  in  Appltinq  for  Writ. 

Mandamus  to  reinstate  a  teacher  In  the  public  schools,  on  the  grouixT 
that  he  had  been  unlawfully  removed,  wUl  not  be  granted  where  he  pei-- 
mltted  nearly  six  years  to  elapse  before  making  application  for  such  writ. 

9.  Samb  — ExcroB — Leuai.  Prockedinos. 

The  persistent  prosecution  of  a  fruitless  proceeding,  in  defiance  of  suc- 
cessive decisions  of  the  courts,  will  not  excuse  delay  In  the  institution  of 
a  proper  proceeding. 

Appeal  frotn  special  term,  New  York  county. 

Mandamus  by  the  people,  on  the  relation  of  George  Steinson,  against 
the  b<iard  of  education  of  the  city  of  New  York.  J'rom  an  order  deny- 
ing his  application  for  a  peremptory  writ  commanding  defeuduut  u. 
reinstate  him  as  a  teacher  in  the  public  schools  of  the  city,  relatoi 
appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  T,  J.,  and  BUMSEY,  PATTERSON, 
and  PARKER,  JJ, 

J.  C.  Thompson,  for  appellant. 
Terence  Farley,  for  respondent. 

PARKER,  J.  Prior  to  the  month  of  September,  1886,  the  relator 
was  examined  by  the  state  superintendent  of  public  instruction  as  to 
his  qualifications  as  a  teacher.  The  outcome  was  a  certificate  duly  is- 
sued and  delivered  to  him,  which  gave  him  authority  to  teach  in  any 
public  school  within  this  state.  Subsequently  a  provisional  license 
was  issued  to  him  by  the  city  superintendent  of  schools  of  the  city  of 
New  York,  which  on  its  face  purported  to  give  him  authority  to  teach 
in  the  public  schools  of  such  city  for  the  period  of  six  months,  and 
thereupon  he  was  appointed  by  the  school  trustees  of  the  First  ward 
as  an  assistant  teacher  in  Grammar  School  No.  29.  Upon  the  expira- 
tion of  this  jH^visional  license,  it  was  renewed  by  the  city  superintend- 
ent on  the  same  terms,  and  from  time  to  time  thereafter  renewals 
were  granted  to  the  relator,  the  last  of  which  expired  on  the  12th  day 
of  March,  1890,  al  which  time  a  further  renewal  was  refused.  It  was 
claimed  by  the  local  school  authorities  that  thereupon  he  became  dia- 
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qualified  to  teach,  and  he  was  thereafter  prevented  from  teaching.. 
Thereupon  the  relator  took  an  appeal  to  the  state  superintendent  of 
public  instruction,  pursuant  to  the  provisions  of  section  1039  of  the 
consolidation  act.  Upon  such  appeal  a  hearing  was  had  before  the 
state  superintendent,  at  which  the  relator  and  the  board  of  education 
of  the  city  of  New  York  were,  respectively,  represented  by  counsel. 
Thereafter,  and  on  the  loth  day  of  July,  1890,  the  state  superintendent 
filed  a  decision  with  the  clerk  of  the  board  of  education  of  the  city  of 
New  York,  in  which  it,  was  determined  that  the  relator  had  been  un- 
lawfully deprived  of  his  position,  and  that  he  was  entitled  to  exercise 
the  functions  and  receive  the  emoluments  of  a  teacher  until  such  time 
as  his  certificate  should  be  revoked  by  competent  authority,  or  he  re- 
moved from  his  position  in  the  manner  provided  by  statute.  Immedi- 
ately thereafter  the  relator  tendered  his  services  as  teacher,  and  made 
danand  of  the  proper  authorities  that  he  be  allowed  to  exercise  the 
functions  of  assistant  teacher  in  Grammar  School  No.  29;  but  the 
offer  of  his  services  was  rejected,  his  demand  not  heeded,  and  since 
that  time  he  has  not  been  engaged  in  teaching.  On  June  5,  1896, 
nearly  six  years  after  the  making  of  the  decision  by  the  state  superin- 
tendent of  public  instruction,  the  relator  instituted  this  proceeding, 
by  which  he  seeks  to  obtain  a  peremptory  writ  of  mandamus  command- 
ing the  board  of  education  of  the  city  of  New  York  to  reinstate  him 
in  his  position  as  a  teacher  in  the  public  schools  of  the  city  of  New 
York. 

The  order  of  the  special  term  denying  his  application  must  be  af- 
firmed, on  the  ground  that  the  relator  was  guilty  of  laches  in  permit- 
ting so  long  a  period  of  time  as  nearly  six  years  to  elapse  before  mak- 
ing the  application.  People  v.  Justices  of  Court  of  General  Sessions, 
78  Hun,  334,  29  N.  Y.  Supp.  157;  People  v.  Collis,  6  App.  Div.  467,  39 
N.  Y.  Supp.  698.  The  excuse  which  the  relator  offers  for  his  delay 
in  making  this  application  is  that  he  instituted  a  proceeding  by  man- 
damus to  compel  the  payment  of  the  salary  of  a  teacher  to  him  in  1890, 
and  that  the  decision  of  the  court  of  appeals  therein  was  not  made 
until  March  13,  1896  (43  N.  E.  989),  a  little  over  two  months  and  a 
half  before  this  proceeding  was  instituted.  If  it  be  assumed  that  a 
mistake  in  the  selection  of  a  remedy  can  ever  operate  as  an  excuse  for 
delay  in  instituting  a  proper  proceeding,  certainly  the  facts  of  this  case 
do  not.  On  the  13th  day  of  January,  1891,  the  court,  at  special  term, 
denied  his  motion  for  a  peremptory  writ  of  mandamus  to  compel  the 
payment  of  his  salary  as  a  teacher;  and  by  that  decision  he  was  ad- 
vised that  he  was  mistaken  in  his  remedy.  Nevertheless,  he  appealed 
to  the  general  term,  which  court,  in  June,  1891  (15  N.  Y.  Supp.  308), 
affirmed  the  order  of  the  special  term;  and,  in  the  opinion  of  the  court 
delivered  by  Mr.  Justice  Patterson,  it  was  pointed  out  that  the  pro- 
ceeding was  one  to  compel  the  payment  to  him  of  the  sum  alleged  to 
be  due  as  salary,  and  not  for  reinstatement  in  his  place  as  teacher. 
But  instead  of  heeding  the  suggestion  of  the  court,  and  instituting 
the  proper  proceeding,  the  relator  elected  to  wait  until  a  decision  of 
the  court  of  appeals  should  be  had ;  and  he  prosecuted  the  appeal  with 
90  little  diligence  that  not  until  nearly  four  years  thereafter  was  the 
case  sulHuitted  to  that  court,  the  result  of  which  was  an  affirmance 
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upon  the  opinion  of  the  general  term.  Persistence  in  the  prosecution 
of  a  fruitless  proceeding,  in  defiance  of  decisions  of  the  courts,  cannot 
be  held  to  excuse  delay  in  the  institution  of  a  proper  proceeding. 

The  order  should  be  affiimed,  with  |50  costs  and  {K'inting  disburse- 
ments.   All  concur. 


O'SULUVAN  et  aL  t.  NEW  YORK  EL.  R.  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    August  4,  1897.) 

Elrvated  Railroads— Damages  to  Rektal  Value — Evidence. 

While  defendants  In  an  action  for  rental  value  of  premises  by  mainte- 
nance of  an  elevated  railroad,  In  whicli  plalnHfTs  have  properly  confined 
themselves  to  showing  "the  general  course  and  current  of  values  by  per- 
sons competent  to  speak,"  may,  on  cross-examatlon  of  plalntlflTs'  wit- 
nesses, question  them  as  to  the  rental  history  of  specific  properties  In  the 
Tlclnlty,  they  cannot  examine  their  own  witnesses  as  to  such  Mstoiy. 

Appeal  from  special  term,  New  York  county. 

Action  by  Eugene  O'SuUivan  and  others  against  the  New  York 
Elevated  Railroad  Company  and  another.  Judgment  for  plaintiffs. 
Defendants  appeal.     AflBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ. 

Julien  T.  Davies,  for  appellants. 
Joseph  H.  Choate,  for  respondents. 

PATTERSON,  J,  This  is  one  of  the  ordinary  suits  brought  to 
restrain  the  operation  of  elerated  railways,  and,  as  incidental  there- 
to, to  recover  damages  for  impairment  of  rental  values  caused  by 
the  maintenance  of  the  defendants'  structure,  and  the  use  of  the 
same  as  a  railway,  in  front  of  the  plaintiffs'  premises.  The  subject 
of  fee  damage  has  been  eliminated  from  the  case,  that  matter  hav- 
ing been  settled  by  the  defendants  making  compensation  (since  the 
judgment  herein  was  entered)  for  the  easements  taken.  We  have 
therefore  to  consider  only  so  much  of  the  case  as  is  involved  in  the 
claim  for  past  damages  to  rental  value,  covering  a  period  of  some- 
thing over  19  years,  viz.  from  the  time  of  the  completion  of  the  rail- 
way structure  up  to  the  date  of  the  trial.  The  premises  are  Nos. 
148,  150,  and  152  Pearl  street,  an  important  piece  of  property,  form- 
ing the  southeast  comer  of  Pearl  and  Wall  streets,  and  No.  92  Pearl 
street,  between  Wall  street  and  Old  Slip. 

The  main  objection  urged  by  the  defendants  on  this  appeal  is 
that  the  awards  are  excessive.  The  argument  is  made  that  the 
trial  justice  fixed  the  amount  allowed  by  him  as  damages  for  depre- 
ciation in  rental  value  upon  an  erroneous  basis,  and  hence  the  claim- 
ed exorbitant  award.  An  attentive  reader  of  the  voluminous  rec- 
ord before  us  could  not  fail  to  be  impressed  by  the  fact  that,  within 
the  scope  of  the  evidence,  the  amount  awarded  might  have  been 
very  largely  increased  had  the  judge  below  adopted  one  theory  upon 
which  a  recovery  might  be  sustained,  viz.  the  application  of  an  es- 
tablished ratio  between  rental  and  fee  value;  but  it  is  evident  from 
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the  result  arrived  at  that  that  means  of  ascertaining  the  amount 
of  damages  was  not  used  by  the  court.  It  is  assumed  by  the  appel- 
lants that,  as  to  the  more  important — ^i.  e.  the  comer — properties, 
the  justice  at  special  term  resorted  to  an  easy  and  offhand  method 
of  reaching  the  result  attained,  by  first  arbitrarily  fixing  a  cer- 
tain annual  sum  at  which  he  conceived  the  property  .would  have 
rented  but  for  the  existence  and  operation  of  the  road,  then  de- 
ducting from  that  the  rents  actually  received  each  year,  and  allow- 
ing the  resultant  balance  as  damages.  There  is  nothing  to  justify 
such  a  criticism  of  the  decision  of  the  court  below.  It  is  not  stated 
by  the  judge  to  be  the  method  by  which  he  reached  his  conclusion, 
and  it  is  not  to  be  inferred  from  forced  coincidences,  the  product 
of  ingenious  arithmetical  calculations.  The  question  to  be  deter- 
mined was  the  diminution,  if  any,  of  rental  values  caused  by  the 
presence  and  operation  of  the  elevated  railway  in  front  of  the  prem- 
ises of  the  plaintiffs,  and  arising  from  that,  and  that  alone.  It  is 
claimed  by  the  defendants  that  there  were  other  operative  causes 
diminishing  rental  values;  that  the  buildings  are  old,  and  not  abk* 
to  compete  with  the  more  commodious,  better  constructed,  and  more 
desirable  modem  structures  somewhere  in  the  vicinity.  There  is 
nothing  to  show  that  the  court  below  did  not  take  into  considera- 
tion all  the  evidence  bearing  upon  that  matter.  There  was  conflict- 
ing evidence  respecting  it.  One  witness  (Golding)  swore  that  to  his 
own  knowledge,  and  within  his  own  experience  as  an  agent  for 
renting  very  many  of  the  newest  and  best-equipped  modern  build- 
ings in  the  lower  part  of  the  city,  the  erection  of  that  very  superior 
class  of  ofSce  buildings  did  not  materially  affect  the  occupation  or 
rental  value  of  the  older  and  less  convenient  buildings,  and  this 
would  apply  peculiarly  to  such  exceptionally  well-situated  property 
as  that  of  the  plaintiffs,  the  subject  of  this  suit.  It  was  for  the 
court  to  weigh  all  the  proofs,  and  we  are  not  able  to  discover  that 
it  failed  to  do  so  fairly  and  wisely,  or  that  it  ignored  any  evidence 
relating  to  either  or  all  of  the  elements  properly  addressed  to  the 
solution  of  the  one  question,  as  to  rental  value,  before  it  for  deter- 
mination. Upon  an  analysis  of  the  whole  evidence,  sifting  the  tes- 
timony of  the  witnesses  on  both  sides,  and  comparing  their  state- 
ments, and  regarding  the  history  of  this  particular  pi  operty  and  the 
undoubted  effects  of  the  operation  of  the  road  upon  it,  we  think 
the  conclusion  of  the  court  was  just  and  altogether  reasonable. 
The  same  may  be  said  concerning  the  premises  No.  92  Pearl  street. 

A  ruling  of  the  trial  justice  rejecting  certain  testimony  offered 
by  the  defendants  has  been  made  the  subject  of  elaborate  discus- 
sion l>y  the  appellants.  The  plaintiffs,  in  presenting  their  proofs 
as  to  the  decline  of  rental  values,  kept  themselves  scrupulously 
within  the  rule  laid  down  in  Jamieson  v.  Railway  Co.,  147  N.  Y. 
322,  41  N.  E.  693.  They  confined  themselves  strictly  to  showing 
"the  general  course  and  current  of  values  by  persons  competent  to 
speak."  On  cross-examination  these  witnesses  were  interrogated 
as  to  particular  properties,  and  the  extent  of  their  knowledge  and 
the  reliability  of  their  testimony  were  thus  tested  by  an  examina- 
tion as  to  their  acquaintance  with  the  history  of  such  sT>eciflc  prop> 
46N.Y.S.-60 
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erties.  That  was  legitimate  croBs-examination,  and  within  the 
permisBion  of  the  rule  in  Jamieson's  Case.  Bat,  when  the  defend- 
ants came  to  put  in  their  case,  they  sought  to  examine  witnesses  in 
chief  as  to  the  rental  history  of  specific  properties  sittiated  in  the 
same  streets,  as  to  which,  on  cross-examination,  they  had  interro- 
gated the  plaintiffs'  witnesses.  That  evidence  was  excluded,  and 
it  is  now  contended  that  the  defendants  were  entitled  to  it,  and  that 
the  rule  in  the  Jamieson  Case  did  not  compel  its  exclusion,  because 
it  was  addressed— First,  to  showing  that  the  plaintiffs'  experts  were 
not  possessed  of  suflBcient  knowledge  to  enable  them  to  give  reliable 
testimony;  second,  to  show  the  existence  of  other  causes  tending 
to  reduce  rents  than  the  presence  and  operation  of  the  elevated 
railway;  and,  third,  to  rebut  any  inference  to  be  drawn  from  the 
testimony  of  the  plaintiffs'  witnesses  that  the  elevated  railway  was 
the  sole  cause  of  the  decline  in  the  rentals  of  the  plaintiffs'  prop- 
erty. 

The  argument  of  the  appellants  is  plausible,  but  if  we  are  to  fol- 
low and  be  governed  by  the  rule  as  deduced  from  the  Jamieson 
Case,  and  subsequently  reannounced  in  the  Witmark  Case,  149  N. 
Y.  393,  44  N.  E.  78,  that  argument  is  unsound.  What  is  that  rule? 
In  a  word,  that  such  evidence  as  that  sought  to  be  given  here  is 
incompetent,  relating,  as  it  does,  to  purely  collateral  matter.  It 
may  be  introduced  on  cross-examination,  and  there  it  ends.  The 
kind  of  evidence  condemned  in  the  cases  referred  to  is  not  admis- 
sible in  diief  for  any  purpose.  The  errors  of  experts  or  other  seem- 
ingly qualified  persons  may  be  shown,  and  the  inferences  to  be 
drawn  from  their  testimony  rebutted,  by  better-instructed  persons 
on  the  other  side;  and  the  operation  of  causes  other  than  the  ele- 
vated railway  in  reducing  rents  must  be  shown  by  independent  proof 
of  such  causes,  and  not  by  deductions  from  the  experience  of  par- 
ticular landlords  in  renting  their  respective  properties,  which  would 
necessarily  involve  inquiries  into  every  detail  of  plan,  condition, 
state  of  repair,  and  general  administration  of  each  house  made  the 
subject  of  investigation.  Where  that  would  lead  to  is  well  stated 
in  the  Witmark  (Sise,  in  which  it  is  said: 

"The  extent  of  the  Investigation  would  be  subject  to  no  limits  except  such  as 
mlfrht  be  presented  by  the  discretion  of  the  trial  court,  and,  even  when  It 
could  be  shown  that  the  property  was  substantially  similnr  as  to  localit;  and 
.•!iirroundln>!s,  yet  different  parcels  of  property  are  affected  In  their  values  by 
so  many  different  causes  that,  in  the  end.  there  must  be  left  a  wide  field  for 
conjecture  and  speculation.  The  scope  of  the  inquiry  -would  be  enlarged  be- 
yond all  necessary  and  proper  limits  an<l  the  minds  of  court  and  Jury  con- 
fused wtlh  a  multitude  of  conflicting  and  Irrelevant  facts." 

The  court  below  was  right  in  its  ruling  as  to  this  rejected  evi- 
dence, unless  we  have  altogether  misapprehended  the  ruling  in  the 
Jamieson  Case,  the  reasons  given  for  it,  and  the  necessary  conse- 
quences of  it. 

No  other  exception  requires  consideration,  and  the  judgment  most 
be  aflBrmed,  with  costs.     All  concur. 
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In  n  FRIEDELIi. 
In  re  SCHOTTS  WILI* 

(Supreme  Court,  Appellate  Division,  First  Department.    August  4,  1897.) 

SOBKOOATE— POWBKS— DiBMISSAI.  OF  PnOCKKDUias. 

Under  Code  Civ.  Proc.  {  2481,  subd.  11,  authorizing  the  surrogate  to  pro- 
ceed according  to  the  course  and  practice  of  a  court  having,  by  the  com- 
mon law.  Jurisdiction  of  matters  subject  to  the  cognizance  of  his  court, 
"and  to  exercise  such  Incidental  powers  as  are  necessary  to  carry  Into 
(fiect  the  powers  expressly  conferred,"  the  surrogate  has  power  to  dis- 
miss a  proceeding  for  revucatJou  of  Uie  prubatt;  oi  a  will,  on  the  ground 
that  the  person  by  whom  the  proceeding  was  Instituted  has  willfully  re- 
frained from  serving  the  citation  before  the  retom  day  thereof. 

Appeal  from  surrogate's  court,  New  York  county. 

Application  of  Emile  F.  Friedell  for  revocation  of  the  probate  of  the 
will  of  Wilhelmina  D.  Schott,  deceased.  From  an  order  of  the  surro- 
gate denying  a  motion  to  vacate  a  previous  order,  and  to  dismiss  the 
proceeding,  the  Franklin  Trust  Ck)mpan7,  executor,  and  others,  appeal. 
XCcvcrscd 

Argued  before  VAN  BRXJNT,  P.  J.,  and  BUMSEY,  PATTEKSON, 
O'BRIEN,  and  PABKEB,  JJ. 

Horace  E.  Deming,  for  appellants. 

PATTEKSON,  J.  This  is  an  appeal  from  an  order  of  the  surro- 
gate's court  denying  a  motion  made,  among  other  things,  to  dismiss  a 
proceeding  for  revocation  of  the  probate  of  a  will.  The  application 
to  dismiss  was  made  upon  the  ground  that  the  person  by  whom  the  pro- 
ceeding was  instituted  had  willfully  refrained  from  serving  certain 
persons  with  the  citation,  before  the  return  day  thereof.  The  motion 
was  denied,  according  to  the  recital  of  the  order,  on  the  ground  that 
the  surrogate  had  no  power  to  dismiss  the  proceeding  for  failure  to 
serve,  or  to  commence  to  serve,  the  original  or  supplemental  citation 
upon  the  parties  necessary  to  the  proceeding,  or  for  failure  to  apply  for 
and  take  out  proper  citationa  It  would  appear  from  the  decision  that 
the  learned  court  below  based  its  order  upon  what  it  deemed  to  be  the 
effect  of  the  ruling  of  the  court  of  appeals  in  Ee  Gouraud,  95  N.  Y.  256. 
What  was  decid«i  in  Re  Gouraud  with  reference  to  the  subject  in- 
volved in  this  motion  is  that,  in  a  proceeding  for  the  revocation  of  the 
probate  of  a  will,  it  is  not  essential  to  have  a  citation  issued  and  served 
within  a  year,  in  order  to  commence  a  contest,  within  the  meaning  of 
the  statute.  Giving  that  decision  of  the  court  of  appeals  its  fullest 
effect,  it  does  not  meet  the  question  raised  here,  which  is  as  to  the 
power  of  the  surrogate's  court  to  dismiss  proceedings  of  this  character 
for  fraud  or  gross  neglect  to  serve  process,  the  issuance  of  which  has 
been  procured  by  a  party  who  willfully  refrains  from  making  service, 
or  attempting  to  make  service,  of  the  process  in  his  hands  for  service, 
and  thus  obstructs  the  administration  of  the  law  in  his  own  case. 
Such  a  power  and  authority  reside  in  a  court  of  record,  and  are.  bv  Dro- 
visiOQ  of  the  statute,  among  the  incidental  powers  of  the  surrogate's 
court.  Section  2481  of  the  Code  of  Civil  Procedure  enumerates  the 
powers  of  the  surrogate  in  court  and  out  of  court,  and  subdivision  11 
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authorizes  the  surrogate,  with  respect  to  any  matter  "not  ecpressl.v 
provided  for  in  the  foregoing  sabdirisions  of  tliis  section,  to  proceed  in 
all  matters  subject  to  the  cognizance  of  his  court,  according  to  the 
course  and  practice  of  a  court  having,  by  the  common  law,  jurisdiction 
of  such  mattei-a,  except  as  otherwise  provided  by  statute;  and  to  ex- 
ercise such  incidental  powers  as  are  necessary  to  carry  into  effect  the 
powera  expressly  conferred."  It  is  not  to  be  doubted  that  a  court  of 
common  law  has  jurisdiction  to  dismiss  an  action  where  that  jurisdic- 
tion is  being  fraudulently  and  oppressively  used.  The  surrogate  hav- 
ing complete  jurisdiction  over  a  proceeding  for  the  revocation  of  the 
probate  of  a  will,  this  eleventh  subdivision  confers  upon  him  incidental 
powers  otherwise  not  provided  for,  among  which  we  conceive  to  be  the 
same  power  that  a  court  of  common  law  has  to  dismiss  an  action  in 
the  cases  suggested.  We  are  therefore  of  the  opinion  that  the  surro- 
gate is  not  without  power,  upon  a  proper  showing,  to  dismiss  a  pro- 
ceeding of  this  character,  palpably  begun  in  fraud,  or  conducted  in 
such  a  way  as  to  indicate  that  the  purpose  of  its  institution  is  merely 
to  embarrass  the  settlement  of  an  estate,  or  to  interfere  with  executors 
in  the  proper  discharge  of  their  duties,  or  to  throw  upon  them  burdens 
and  obligations  which  they  diould  not  be  compelled  to  assume;  in 
other  words,  instituted  and  carried  on  in  bad  faith.  We  only  decide 
that  the  surrogate  is  not  without  power,  in  a  proper  caae,  to  dUmias  a 
proceeding  of  this  character;  and  therefore  the  order  appealed  from 
must  be  reversed,  and  the  matter  remitted  to  the  surrogate's  court,  in 
order  that  it  may  pass  upon  the  merits  of  the  application. 
Order  reversed,  with  costs.    All  concur. 


RATHBUN    V.    MAJEWSKL 

(Supreme  Court,  Appellate  Division,  Flnt  Department     August  4,  1897.) 

Appeal — Weight  op  Evidence. 

When  the  evidence  presenta  a  direct  conflict,  the  verdict  will  not  be  set 
aside  as  against  the  weight  of  evidence. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Milton  Rathbun  against  Anton  Majewski.  Prom  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

Argued  bifore  VAN  BRUNT,  P.  J.,  and  RUMSEY,  P-\TTERSON, 
O'BRIEN,  and  PARKER,  JJ. 

Edward  B.  Johnston,  for  appellant 
George  Ryall,  for  respondent. 

PARKER,  J.  This  action  was  brought  to  recover  the  sum  of 
f254.ii2,  the  agreed  price  of  hay  and  oats  which  the  plaintiff  claims 
to  have  sold  to  the  defendant.  The  answer  denied  any  agreement 
on  the  part  of  the  defendant  to  pay  for  the  hay  and  oats.  It  ap- 
peared without  dispute  up(m  the  trial  that  Conklin  was  the  owner 
of  the  contents  of  a  livery  stable,  at  which  the  hay  and  oats  wert» 
delivered;  that  this  defendant  was  the  holder  of  the  first  and  thinl 
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chattel  mortgages  thereon,  aggregating  in  amount  about  the  sum 
of  17,000;  and  that  he  sought  out  Frank  J.  Lennon,  an  emploj6  of 
the  plaintifif,  asking  him  his  price  for  hay  and  oats.  The  result  of 
the  conversation  was  the  delivery  of  a  quantity  of  both  hay  and 
oats  at  Conklin's  stable.  As  to  the  nature  of  that  conversation, 
Lennon,  plaintiff's  employ^,  and  the  defendant,  differ  very  widely. 
Lennon  testified  that  at  the  interview  brought  about  by  the  defend- 
ant, which  took  place  at  his  office  in  Goerck  street,  inquiry  was 
made  as  to  his  price  for  hay,  and  that,  when  he  made  answer,  the 
defendant  said:  "That  is  considerable  less  than  I  am  paying.  This 
man  that  has  been  supplying  me  with  hay  has  been  robbing  me, 
charging  me  fl.lO,  and  your  price  is  only  ninety-flve  cents."  He 
further  testified  that,  in  the  course  of  that  conversation,  the  de- 
fendant gave  him  as  a  reason  for  running  Conklin's  stable  "that  he 
had  a  first  mortgage  on  the  stock,  and  also  a  third  mortgage,  and 
he  said  he  found  out  from  investigating  things  that  the  employes 
of  Mr.  Conklin  were  robbing  him,  and,  if  they  continued  to  rob 
him,  that  he  would  never  be  able  to  get  his  money  out  of  it,  and 
he  said,  'For  that  reason  I  have  taken  charge,'  and  he  says,  'I  am 
going  to  see  that  there  is  no  stealing  done,  and  I  am  going  to  buy 
things  from  whom  I  can  buy  them  the  cheapest.  Come  down  every 
two  weeks  for  everything  you  sell,  and  I  will  pay  you  your  money.* 
He  took  off  the  file  in  his  office,  and  showed  me  the  feedman's  bill 
for  the  previous  t^'O  weeks,  receipted."  Lennon  also  asked  the  de- 
fendant for  his  name  and  address,  and  he  testified  that  the  defend- 
ant tore  off  a  bill  from  a  pad  lying  on  the  desk,  and  said,  "Make  out 
a  bill  for  me,  and  send  me  the  feed  to  the  stable  in  Mangan  street, 
and  send  me  the  bill,  and  about  every  two  weeks  come  down  here, 
and  get  your  money."  Lennon  testified  that  he  followed  the  de- 
fendant's directions,  and  that  hay  and  oats  of  the  value  claimed 
in  the  complaint  were  delivered  from  time  to  time,  and  after  each 
delivery  bills  were  sent  to  the  defendant  as  requested,  but  no  part 
thereof  was  paid.  When  payment  was  finally  insisted  upon,  the  de- 
fendant claimed  that  collection  must  be  made  from  Conklin,  or  not 
at  all.  If  Lennon  states  the  conversation  and  transactions  cor- 
rectly, the  plaintiff's  right  to  recover  was  clear. 

The  defendant,  while  not  disagreeing  with  the  plaintiff's  witness 
as  to  the  manner  in  which  they  came  to  meet,  or  as  to  which  one  in- 
troduced the  subject  of  buying  hay  for  Conklin's  stable,  denies  hav- 
ing had  such  a  conversation  with  Lennon  as  he  testifies  to,  or  that 
he  was  the  purchaser,  or  intended  to  be  the  purchaser,  or  that  in 
words  or  substance  he  agreed  to  purchase  of  him  hay  and  oats  for 
Conklin's  stable.  From  his  testimony  it  appears  that  he  would  have 
had  the  jury  believe  that  he  not  only  did  not  purchase  the  mer- 
chandise of  the  plaintiff,  but  that  he  cautioned  plaintiff's  employ^ 
that  Mr.  Conklin  was  slow  pay,  and  that  after  such  caution,  to  pre- 
vent any  possible  misunderstanding,  he  added,  "I  told  him  he  would 
have  to  look  out  for  his  money  from  Mr.  Conklin."  If  the  defend- 
ant's story  was  true,  the  plaintiff  was  not  entitled  to  recover.  Thus, 
an  issue  of  fact  was  presented,  which  was  submitted  to  the  jury  in 
a  charge  by  the  court  to  which  no  exception  was  taken,  and  their 
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verdict  was  for  the  plaintiff.    As  no  errors  were  committed  by  the 
court,  the  verdict  must  stand,  unless  against  the  weight  of  evidence, 
and  we  have  no  hesitation  in  deciding  that  it  was  not. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(20  App.  Dlv.  200.) 

BRADLEY  v.  GLASS. 

SHULTZ    et   al.    v.    SAMB. 

(Supreme  Court,  Appelate  Division,  Fourth  Department.    July  29.  1897.) 

1.  JODOMRNT  BY   CONPBSSION— ORIGIN  OP   DeBT— RECITALS. 

Tbe  statement,  "For  ko<x1-'!  sold  and  delivered  to  me  by  plaintiffs  prior 
to  the  date  hereof,  and  that  said  goods  were  sold,  and  the  payment  there- 
of became  due  as  aforesaid,"  does  not  meet  the  requirement  of  Code  Civ. 
Proc.  i  1274,  subd.  2,  that  the  statement  on  which  a  Judgment  la  confe;«cd 
"must  state  concisely  the  facts  out  of  which  the  debt  arose,  and  must  sbow 
that  the  sum  confessed  therefor  Is  Justly  due,"  etc. 

2.  Same— Defects— Rights  op  Other  Ji'domgnt  Creditors. 

A  subsequent  Judgment  creditor  may  avail  himself  of  the  failure  to  meet 
the  requirement  of  Code  Civ.  Proc.  J  1274,  subd.  2,  that  the  statement  on  which 
a  Judgment  by  confession  Is  bajsed  must  state  the  facts  out  of  which  the  debt 
arose,  and  show  that  the  sum  confessed  is  JusUy  due. 
&  Saick— Amendment— When  Allowed. 

Where  such  failure  arose  through  Inadvertence,  an  amended  statement 
mas'  be  permitted  to  be  filed  as  of  the  date  of  the  original  statement,  as 
against  subsequent  Judgment  creditors  who  have  not  sought  to  vacate  sucti 
Judgment 

Appeal  from  8i)ecial  term,  Onondaga  county. 

Motion  by  Lucius  Bradley,  a  judgment  creditor  of  Adelbert  G. 
Glass,  to  vacate  a  confession  of  prior  judgment  by  said  Glass  in 
favor  of  John  L.  Shultz  and  CJarrie  E.  Wells.  From  an  order  deny- 
ing the  motion,  movant  appeals.    Beveraed. 

Argued  before  HARDIN,  P.  J,,  and  ADAMS,  GEEEN,  and 
WARD,  JJ. 

Mortimer  V.  Austin,  for  appellant. 
M.  F.  Dillon,  for  respondents. 

ADAMS,  J.  The  appellant  is  a  judgment  creditor  of  the  defend- 
ant. Glass,  his  judgment  being  subsequent  in  point  of  time  to  one 
confessed  by  the  same  defendant  in  favor  of  John  L.  Shultz  and  Oar- 
rie  E.  Wells;  and  he  is  endeavoring  to  have  the  prior  judgment 
vacated  upon  the  ground  of  the  insufBciency  of  tbe  statement  upon 
which  the  confession  was  entered.  It  is  required  by  subdivision  2 
of  section  1274:  of  the  Code  of  Civil  Procedure  that,  "if  the  judgment 
to  l)e  confessed  is  for  money  d:ie  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  the  debt  arose;  and  must  show, 
that  the  sum  confessed  therefor  is  justly  due  or  to  become  due." 
The  statement  accompanying  the  judgment  in  question  is  that  the 
judgment  confessed  is  for  a  debt  or  liability  justly  due  the  judg- 
ment creditors  which  arose  upon  the  following  facts,  vii.:  "For 
goods  sold  and  delivered  to  me  by  plaintiffs  prior  to  the  date  hereof, 
and  that  said  goods  were  sold  and  the  payment  thereof  became  due 


Digitized  by 


Google 


Sup.  Ct.)  BRADLEY    V.   GLASS.  791 

as  aforesaid."  The  requirement  of  section  1274  was  designed,  as 
was  said  in  the  case  of  Wood  v.  Mitchell,  117  N.  Y.  439,  22  N.  E. 
1125,  to  enable  an  interested  party  to  ascertain  from  an  examina- 
tion of  the  statement  "whether  the  confession  of  judgment  was  ac- 
curate, honest,  and  bona  fide" ;  and  we  are  persuaded  that  this  par- 
ticular statement  falls  quite  short  of  accomplishiug  that  purpose. 
In  fact,  it  furnishes  little  or  no  information  in  respect  to  the  pre- 
cise nature  of  the  indebtedness  to  secure  which  the  judgment  was 
confessed,  save  that  it  was  "for  goods  sold  and  delivered."  But 
what  the  goods  were,  or  where  they  were  sold,  or  what  was  their 
value,  does  not  appear.  They  may  have  been  of  little  or  no  value, 
and  they  may  have  been  sold  10  or  20  years  prior  to  the  date  of  the 
confessicm.  In  either  case  the  statement  wonld  have  been  literally 
true,  although  a  confession  of  judgment  resting  upon  such  a  con- 
sideration might  well  be  regarded  as  a  fraud  upon  the  rights  of  sub- 
sequent judgment  creditors.  Our  attention  has  been  directed  to  a 
recent  decision  of  this  court,  which,  it  is  claimed,  involved  a  ques- 
tion like  the  one  now  under  consideration,  and  arose  under  some- 
what similar  circumstances.  Burhans  v.  Blanchard,  12  App.  Div. 
624,  43  N.  Y.  Supp.  1152.  Ko  opinion  was  written  in  that  case,  but 
it  will  be  found,  upon  referring  to  the  record,  that  the  statement 
which  was  there  deemed  sufficient  contained  the  very  elements 
which,  as  we  have  shown,  are  wanting  in  this  case.  Moreover,  it  is 
fair  to  say  that,  even  with  these  additional  facts  present,  this  court 
reached  the  conclusion  it  did  in  the  case  cited  with  some  little  hes- 
itati(m,  and  certainly  with  no  intention  of  furnishing  a  precedent 
for  any  further  relaxation  of  the  principle  which  was  there  con- 
sidered and  applied.  Having  reached  the  conclusion  that  the  state- 
ment contained  in  the  first  confession  of  judgment  was  inadequate, 
it  follows  that  the  subsequent  judgment  creditor  can  avail  himself 
of  this  defect  (Chappel  v.  Chappel,  12  N.  Y.  215);  and  that  his  mo- 
tion should  have  been  granted.  But,  inasmuch  as  the  insuflSciency 
of  the  statement  was  probably  the  result  of  inadvertence,  rather 
thaji  of  design,  we  think  this  court  is  fairly  called  upon  to  exercise 
the  power  which  it  doubtless  possesses  of  permitting  an  amend- 
ment upon  such  terms  as  are  reasonable.  Mitchell  v.  Van  Buren, 
27  N.  Y.  300 ;  Bank  v.  Bush,  36  N.  Y.  631. 

The  order  appealed  from  is  therefore  reversed,  with  f  10  costs  and 
disbursements,  and  the  motion  granted,  with  |10  costs,  but  with 
leave  to  the  judgment  creditors  in  the  first  confession  to  obtain 
from  the  judgment  debtor  an  amended  statement,  and  to  file  the 
same  as  of  the  date  when  the  original  statement  was  filed,  at  any 
time  within  20  days  from  the  service  of  the  order  of  reversal  herein, 
upon  his  paying  the  costs  above  specified;  and  when  so  filed  it  shall 
have  the  effect  of  validating  the  judgment  as  against  all  subsequent 
judgment  creditors,  except  the  appellant  herein.    All  concur. 
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(20  App.  DIv.  2G4.) 

Mccarty  t.  iambley. 

(Sapreme  Oomt,  Appellate  Division,  Fourth  Department.    July  29,  180T.) 

1.  Slamobb — Privileged  Commdnications— Prkbumption  op  Malicb. 

The  manager  of  a  store,  who  was  in  charge  of  over  300  employfo,  hav- 
ing been  told  by  two  subordinates  that  a  third  employ^  had  not  only  stolen 
certain  property,  but  had  admitted  his  guilt,  he  charged  the  alleged  offen- 
der with  theft,  In  the  presence  of  third  persons,  and  dismissed  him  from 
service.  Held-,  that  the  words  were  prima  facie,  privileged  to  the  ^tent 
that  the  presumption  of  malice  was  rebutted. 

8.  Same— Malice— Instructions. 

Defamatory  words  were  prima  fade  prlvUesed,  and  hence  the  question 
of  express  malice  was  of  vital  Importance.  After  stating  the  necessity  of 
the  existence  of  express  malice  to  warrant  a  verdict  for  plalniiff.  if  the 
words  were  privileged,  the  court  charged  that,  even  though  tlie  communica- 
tion was  not  privileged,  yet  if  it  was  made  In  good  faith,  in  tlie  belief 
that  It  was  true,  and  on  a  lawful  occasion,  those  circumstances  might 
be  taken  Into  consideration  In  mltigaton  of  damages,  and  the  court  re- 
fused defendant's  request  to  charge  that,  if  the  word^^  were  spoken  in  the 
honest  belief  of  their  truth,  they  were  privileged,  and  plaintiff  could  not 
recover.  Held  error,  as  permitting  the  Jury  to  Infer  that  the  words  might 
have  been  spoken  In  good  faith,  and  in  an  honest  belief  of  their  truth, 
and  yet  spoken  maliciously. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Patrick  H.  McCarty  against  John  S.  A.  Lambley  to 
recover  damages  for  slander.  From  a  judgment  for  plaintiff  for  the 
sum  of  |250,  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 

The  undisputed  facts  of  the  case,  so  far  as  it  Is  necessary  to  detail  them, 
are  as  follows:  The  defendant,  at  the  time  the  alleged  slanderous  words  were 
uttered,  was  manager  for  die  firm  of  D.  McCarty  &  Co.,  which  firm  carrieil 
on  a  large  wholesale  and  retail  department  store  In  the  city  of  Syracuse,  and 
employed  some  300  persons  in  the  conduct  of  Its  business.  The  plaintiff,  a 
young  man  22  years  of  age,  had  charge  of  the  bundle  connter  in  this  store, 
his  duty  being  to  receive  from  and  deliver  to  the  proper  persons  bundles  of 
goods  or  other  property  placed  in  his  charge.  Some  time  prior  to  July  10, 
1895,  one  John  J.  Colwell,  who  was  also  In  the  employ  of  McCarty  &  Co., 
havliig  charge  of  the  hat,  hosiery,  and  furnishing  department,  took  a  straw 
hat  from  the  hat  counter.  Tills  hat  was  6%  in  size,  of  a  peculiar  stiape  and 
color,  and  the  only  one  of  that  size,  shape,  and  color  remaining  in  stock. 
He  inclosed  the  hat  In  a  paper  bag,  wrote  his  name  upon  the  bag,  and  sent 
it  to  the  plaintiff's  bundle  counter,  to  be  retained  there  until  called  for.  On 
the  10th  of  July,  George  J.  Barnard,  a  salesman  In  the  store,  sent  a  boy  to 
fhe  plaintiff's  bvmdie  counter  for  the  bat  The  boy  did  not  return,  but  the 
Iilaintiff  came  to  Barnard  and  Colwell  with  a  book  in  his  Uand,  and  bad  a 
conversation  with  them,  after  which  he  returned  with  a  straw  hat  of  liie 
same  size  and  color  as  the  one  delivered  to  him  by  Colwell.  The  Bat  was 
somewhat  worn  and  soiled,  and  the  plaintiff  admitted  having  worn  it  the 
night  previous,  and  also  that  morning.  He  delivered  this  hat  to  Colwell,  and 
It  was  thereupon  charged  up  to  the  plnintiff.  The  evidence  of  both  Colwell 
and  Barnard  Is  that  the  plaintiff  admitted  having  taken  the  hat,  and  they 
both  swore  that  they  had  seen  him  wearing  It  at  different  times.  The  plain- 
tiff, however,  denied  havhig  made  the  admissions  to  these  persons  which  they 
testified  to,  and  said  that  he  found  that  some  one  had  taken  his  hat,  and 
left  this  one  In  Its  place;  that  he  thereupon  appropriated  the  one  left,  and 
wore  it  that  night  and  tiie  next  morning;  and  that  these  were  the  only  occa- 
sions of  his  wearing  the  hnt.  But,  without  going  further  Into  the  controv^ted 
evidence.  It  Is  only  necessary  to  add  that  it  is  conceded  that  Colwell  and 
Bantaid  reported  the  matter  to  the  defendant,  and  Informed  him  that  the 
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plaintiff  had  admitted  to  them  that  he  had  stolen  the  hat.  The  defendant 
thereupon  sent  for  the  plaintiff,  and,  In  the  presence  and  hearing  of  sereral 
other  persons,  charged  him  with  theft,  and  dismissed  him  from  service.  A 
day  or  two  thereafter,  one  James  K.  Mara,  who  was  then  a  student  in  the 
law  office  of  the  attorneys  of  record  for  the  plaintiff,  went  with  the  plaintiff 
to  the  store  of  McCarty  &  Co.,  and  there  had  an  Interview  with  the  defend- 
ant. Mara  testified  that  he  went  at  the  Instance  of  one  of  the  plaintiff's  at- 
torneys; that  be  requested  the  defendant  to  allow  the  plaintiff  to  make  ao 
explanation,  which  request  was  refused;  and  that  the  defendant  reiterated 
the  charge  that  the  plaintiff  had  stolen  the  hat.  Such  further  facts  as  are 
deemed  Important  will  be  referred  to  later  on. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Raymond  Cobb,  for  appellant. 
Leonard  T.  Jones,  for  respondent. 

ADAMS,  J.  The  words  spoken  by  the  defendant  to  the  plaintiff 
daring  the  first  interview  were  unquestionably  slanderous  per  se; 
and,  as  they  were  spoken  in  the  presence  and  hearing  of  third  par- 
ties, they  were  manifestly  actionable,  unless  they  were  either  jus- 
tifiable or  privileged.  The  same  may  be  said  respecting  the  reiter- 
ation of  the  accusation  to  the  witness  Mara  upon  the  subsequent 
occasion  above  referi-ed  to.  A  defense  of  justification  was  inter- 
posed by  the  defendant,  and  evidence  was  given  which  tended  very 
strongly  to  establish  that  defense.  It  was  thought,  however,  by 
the  learned  trial  court,  that  there  was  sufficient  controversy  respect- 
ing it  to  raise  an  issue  of  fact,  and  this  issue  was  duly  submitted 
to  the  jary,  and  determined  by  them  adversely  to  the  defendant's 
contention.  We  must  therefore  regard  their  verdict  as  conclusivp 
so  far  as  that  feature  of  the  case  is  concerned.  We  are  thus  brought 
directly  to  a  consideration  of  the  question  of  privilege,  and,  in  order 
to  deal  intelligently  with  that  question,  it  is  desirable  to  under- 
stand precisely  the  relations  existing  between  tbese  parties,  as  well 
as  between  them  and  their  employers,  and  also  the  nature  of  the 
duties  which  these  relations  imposed  upon  them,  or  more  especially 
upon  the  defendant,  who  obviously  occupied  a  position  of  great  re- 
sponsibility. He  was  charged  with  the  executive  management  of 
a  large  mercantile  establishment.  Subordinate  to  him,  and  subject 
to  his  control,  were  upward  of  300  employes,  for  whose  conduct  and 
fidelity  in  the  discharge  of  their  duties  he  was  in  a  measure  re- 
sponsible. His  relation  to  his  principals,  as  well  as  to  his  co- 
employ^,  was  therefore  highly  confidential;  and  he  would  clearly 
have  been  remiss  in  the  performance  of  his  duty  had  he  permitted 
a  person  whom  he  had  reason  to  believe  dishonest  to  remain  in  the 
service  of  the  firm.  The  plaintiff,  as  has  been  seen,  was  likewise 
an  employ^  of  McCarty  &  Co.,  but  not  of  the  same  grade  as  the 
defendant.  He  was  in  a  sense  subordinate  to  the  latter,  and  it  is 
not  disputed  that  the  defendant  had  the  right  to  discharge  him  for 
proper  cause.  The  circumstances  of  the  case  would  seem,  there- 
fore, to  bring  into  operation  the  rule  that  a  person  clothed  with 
the  authority  and  charged  with  the  delicate  responsibilities  which 
rested  upon  this  defendant  may  not  only  discharge  a  subordinate  for 
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dishonesty,  but  he  may,  with  assurance  of  immunity  from  liability, 
state  the  reasons  for  his  action,  although  they  involve  a  charge  of 
criminal  conduct,  and  that  charge  is  made  in  the  presence  of  third 
parties;  provided,  nevertheless,  that  in  so  doing  he  acts  in  good 
faith,  and  in  the  honest  belief  that  the  party  against  whom  the 
charge  is  made  was  actually  guilty  of  the  crime  dbarged. 

Privileged  communications  have  been  defined  by  a  text  writer  to 
^'comprehend  all  statements  made  bona  fide  in  the  performance  of 
a  duty,  or  with  a  fair  and  reasonable  purpose  of  protecting  the  in- 
terest of  the  person  making  them,  or  the  interest  of  the  person  to 
whom  they  are  made.  A  communication  made  bona  fide  upon  any 
subject-matter  in  which  the  party  communicating  has  an  interest, 
or  in  reference  to  which  he  has  a  duty,  is  privileged  if  made  to  a 
person  having  a  corresponding  interest  or  duty,  although  it  contain 
criminatory  matter,  which  without  the  privilege  would  be  slander- 
ous and  actionable."  Townsh.  Sland.  &  L.  §  209.  The  rule  as 
thus  stated  has  been  frequently  recognized  and  adopted  by  the 
courts  in  this  state.  Keane  v.  Bprague,  30  Alb.  Law  J.  283;  KUnck 
V.  Colby,  46  N.  Y.  427;  Byam  v.  Ck)Ilin8,  111  N.  Y.  143,  19  N.  E.  75; 
Hemmens  v.  Nelson,  138  N.  Y.  517,  34  N.  E.  342;  Pendleton  v. 
Hawkins,  11  App.  Div.  602,  42  N.  Y.  Supp.  626.  And,  when  ap- 
plied to  the  undisputed  facts  of  this  case,  we  think  it  required  the 
trial  court  to  hold,  as  matter  of  law,  that  what  was  said  by  the 
defendant  to  the  plaintiff  during  the  first  interview  was  prima  facie 
privileged;  for,  as  has  been  stated,  it  was  conceded  that  the  defend- 
ant had  been  informed  by  two  of  his  subordinates  that  the  plaintiJ 
had  not  only  stolen  the  hat,  but  that  he  had  admitted  his  guilt. 
Klinck  V.  Colby,  supra;  John  W.  Lovell  Co.  v.  Houghton,  116  N. 
Y.  520,  22  N.  E.  1066.  It  is  proper,  however,  that  there  should  be 
no  misapprehension  as  to  the  meaning  of  the  term  "privileged,"  as 
it  is  here  used.  We  have  already  stated  that  the  words  complained 
of  are  prima  facie  slanderous,  and  that  ordinarily  they  would  be  re- 
garded as  inferentially  malicious.  When,  therefore,  we  speak  of 
them  as  "privileged,"  we  simply  mean  that  the  circumstances  in 
which  they  were  used  rebut  the  inference  which  would  otherwise 
arise  from  their  utterance;  or,  in  other  words,  that,  when  their  priv- 
ileged character  is  established  as  a  matter  of  law,  the  burden  is 
cast  upon  the  plaintiff  of  establishing,  as  a  matter  of  fact,  the  ex- 
istence of  express  malice.  Townsh.  Bland.  &  L.  §  209;  Klinck  v. 
Colby,  supra;  Byam  v.  Collins,  supra;  John  W.  Lovell  Co.  v.  Houghton, 
supra.  The  learned  trial  court  appears  to  have  adopted  this  >iew 
in  submitting  the  case  to  the  jury,  and,  so  far  as  this  particular 
feature  of  it  is  concerned,  his  charge  leaves  nothing  to  be  desired. 
The  jury,  it  is  true,  were  permitted  to  determine  the  question  of 
privilege  as  one  of  fact,  but  they  were  instructed  that,  if  they  came 
to  the  conclusion  that  the  words  spoken  were  privileged,  the  plain- 
tiff could  recover  no  damages  until  he  had  proven  that  their  utter- 
ance was  accompanied  by  express  malice.  What  constituted  ex- 
press malice  was  also  very  clearly  and  comprehensively  stated ;  and 
it  is  not  to  be  denied  that  there  is  some  evidence  in  the  case  which, 
standing  by  itself,  if  deemed  credible  by  the  jury,  may  possibly  have 
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justified  them  in  reaching:  the  c<mclasion  that  the  defendant  had 
taken  advantage  of  the  particular  occasion  in  question  to  give  ut- 
terance to  an  unfounded  charge.  It  may  be  conceded,  therefore, 
that  not  only  was  the  question  of  express  malice  fairly  in  the  case, 
but  that  it  was  also  one  of  vital  importance.  It  was  consequently 
very  desirable  that  the  jnry  should  have  labored  under  no  mi8ai>- 
prehenaion  as  to  the  consequences  of  their  deliberations. 
^  After  defining  express  malice,  and  stating  to  the  jury  the  neces- 
sity of  its  existence  in  order  to  warrant  a  recovery  by  the  plaintiff, 
if  they  found  that  the  words  uttered  were  privileged,  the  learned 
trial  court  further  instructed  them  as  follows,  viz.: 

"If  you  find  that  tlie  Jnstificatloii  has  not  been  proTed,  and  find  that  the 
commnnlcatioa  vras  not  privileged,  under  the  rules  which  I  have  laid  down, 
then  you  come  to  the  question  of  mitigating  circumstances.  Even  thougli  the 
accusation  may  not  be  true,  even  tliougU  the  communication  may  not  be 
privileged,  yet  If  you  find  the  accusation  was  made  in  good  faith,  believing 
It  to  be  true,  made  upon  a  lawful  occasion,  you  will  take  those  circumstances 
Into  consideration  in  mitigating  the  damages  which  the  plaintiff  might  other- 
wise be  entitled  to  recover  at  your  hands,— tal^e  those  circumstances  Into  con- 
sideration in  reducing  the  damages;  for  If  be  has  made  an  honest  mistalce. 
with  reasonable  grounds  to  believe  It  to  be  true,  made  the  accusation  in 
good  fiilth,  from  honest  motives,  from  a  desire  to  protect  himself  and  the 
Arm  of  which  he  is  manager  from  tiieft  and  wrong,  and  from  no  ill  will,  no 
desire  to  Injure  the  plaintiff,  then,  gentlemen,  tboRe  circumstances  are  to  be 
considered  in  reducing  the  damages  which  the  plaintiff  might  otherwise  be 
entRled  to." 

This  portion  of  the  charge  was  excepted  to  by  the  defendant's 
counsel,  who  asked  the  court  to  charge  that,  if  the  statements  were 
made  in  the  honest  belief  of  their  truth,  the  communication  was 
privileged,  and  would  constitute  an  absolute  defense.  This  request 
was  declined,  and  the  defendant  again  duly  excepted.  If  the  views 
to  which  we  have  given  expression  correctly  state  the  law  of  this 
controversy,  the  refusal  of  the  trial  court  to  chaise  in  accordance 
with  this  request  places  the  case  in  this  somewhat  anomalous  sit- 
uation: The  words  complained  of  are,  prima  facie,  privileged. 
They  are  therefore  not  actionable,  unless  accompanied  by  expressi 
malice  in  their  utterance.  Nevertheless,  the  jury  were  permitted  to 
infer  from  the  refusal  of  the  court  to  charge  as  requested,  as  well 
as  from  the  language  quoted  from  the  body  of  the  charge,  that  they 
might  find  them  to  have  been  spoken  to  perfect  good  faiti,  and  in  the 
honest  belief  of  their  truth,  and  yet  spoken  maliciously.  We  do 
not  see  how  these  two  propositions  can  possibly  stand  together; 
that  is,  how  words  can  be  spoken  honestly  and  in  perfect  good  faith, 
and  at  the  same  time  be  uttered  maliciously.  We  conclude,  there- 
fore, that  the  request  of  the  defendant's  counsel  was  proper,  and 
that  the  exception  to  the  refusal  of  the  court  to  charge  in  accord- 
ance therewith  presents  error  which  is  fatal  to  the  plaintiff's  re- 
covery, and  which  is  not  cured  by  the  remaining  portions  of  the 
charge,  admirable  as  they  are. 

We  have  thus  far  considered  the  case  with  reference  to  the  origi- 
nal accusations  made  to  the  plaintiff  at  the  time  he  was  discharged, 
and  it  is  perhaps  proper  that  a  word  or  two  should  be  said  respect- 
ing their  reiteration  at  the  time  the  plaintiff  interviewed  the  de- 
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fendant  in  company  with  the  witness  Mara,  on  the  13th  of  June. 
It  is  to  be  remembered  that  this  interview  was  songht  by  the  plain- 
tiff for  the  purpose  of  discussing  the  question  of  his  discharge;  that 
Mara  appeared  in  a  semiprofessional  capacity,  and  as  a  represent- 
ative of  the  plaintiff's  attorneys,  to  demand  a  retraction  and  rein- 
statement for  his  client;  and  that  what  was  there  said  by  the  de- 
fendant was  in  reply  to  qnestions  or  demands  made  by  Mara.  We 
incline  to  the  opinion,  therefore,  that  the  parties'  relation  towards 
each  other  was  lepally  such  as  to  bring  any  communications  or  state- 
ments made  by  either  within  the  same  rule  to  which  we  have  already 
adverted  (Billings  v.  Fairbanks,  136  Mass.  177);  or,  to  state  the  mat- 
ter more  concisely,  that  the  statements  made  to  Mara  were  privi- 
leged, to  the  extent  of  requiring  proof  of  express  malice,  in  order  to 
render  them  actionable.  Bat  it  is  not  necessary  to  pass  definitely 
upon  this  feature  of  the  case,  as  we  can  see  no  escape  from  the  con- 
sequences of  the  exception  heretofore  considered,  and  we  therefore 
conclude  that  a  new  trial  is  rendered  necessary. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event  All  concur,  except  FOLLETT  and  WARD,  JJ., 
not  voting. 

(20  App.  Dlv.  194.)  „„ 

ANDREWS  &  OO.  T.  HB88. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  29,  1897.) 

1.  Action  on  NoTBT-CoRTKMPoRAHBons  Aoreemknt— PAROfc  Evidehck. 

In  an  action  on  notes  executed  by  defendant  In  payment  of  territorial 
rigbts  In  a  patent  Indicator,  wliose  chief  source  of  profit  was  in  adver- 
tlsaments  printed  tliereon,  evidence  of  a  contemporaneous  oral  agreement 
by  the  payee,  to  turn  over  to  defendant  enough  advertisements  to  pay  the 
notes,  and  to  hold  said  notes  till  they  wexe  paid  from  tbe  profits  of  «icb 
adreftisements,  was  competent. 

2.  Samb— Bona  Fidb  Holdeks— Defeksbs. 

Such  agreement  is  a  good  defense  to  an  action  on  the  notes  by  one 
to  whom  they  were  transferred  before  maturity,  and  who  credited  the 
same  on  an  antecedent  debt  due  from  the  payee. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  A.  H.  Andrews  &  Go.  against  Oliver  A.  Hess.  From  s 
judgment  dismissing  the  complaint  upon  the  merits,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Raymond  Cobb,  for  appellant. 
Charles  S.  Kent,  for  respondent. 

ADAMS,  J.  The  plaintiff  brings  this  action  to  recover  apon  two 
promissory  notes  executed  by  the  defendant  on  the  1st  day  of  May, 
1894,  one  of  which  was  for  f2,000,  payable  six  months  after  date, 
and  the  other  for  ?500,  payable  four  months  after  date.  These  notes 
were  made  payable  to  the  order  of  the  Patent  Telephone  Indicator 
Company,  and  upon  the  back  of  each  was  the  following  indorse- 
ment, viz.: 
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"I  secnre  the  payment  of  this  note  by  $27,000  worth  of  stock  In  the  United 
Glass  Co.,  of  Syracuse,  and  any  other  assets  I  may  this  day  be  possessed  of. 

"O.  A.  Hess." 

These  notes,  as  it  appears,  were  given  upon  the  assignment  of 
certain  territorial  Bights  in  the  Patent  Telephone  Indicator  Com- 
pany, which  was  a  corporation  organized  under  the  laws  of  the  state 
of  Illinois,  and  engaged  in  business  within  the  state  of  New  York, 
although  it  had  never  filed  a  certificate  with  the  secretary  of  state 
of  the  latter  state,  as  required  by  section  15  of  chapter  687  of  the 
Laws  of  1892.  The  evidence  tends  to  show  that  one  AYalter  F. 
Bums,  the  secretary  and  manager  of  the  indicator  company,  ap- 
plied to  the  defendant  to  purchase  these  territorial  rights,  and,  to 
induce  him  to  do  so,  represented  to  him  that  the  invention  owned 
by  the  company  was  a  very  valuable  one,  and  that  a  large  amount 
of  money  could  undoubtedly  be  realized  therefrom  if  he  would  make 
the  purchase.  This  "indicator"  was  an  instrument  which  was  de- 
signed to  be  hung  alongside  of  telephones,  and  connected  therewith 
was  a  curtain  containing  a  list  of  telephone  subscribers.  Upon  one 
side  of  the  curtain  a  space  was  left  for  advertisements,  the  idea 
being  that  these  advertisements  would  be  constantly  brought  to  the 
notice  of  telephone  subscribers,  and  that  the  indicator  would  con- 
sequently prove  a  valuable  advertising  medium.  It  was  represent- 
ed that  the  revenue  to  be  derived  from  these  advertisements  would 
exceed  f 500  a  year  on  every  thousand  indicators  in  use,  and  this  fact 
constituted  the  chief  pecuniary  value  of  the  right  to  sell  the  in- 
dicator. 

Upon  the  trial  the  defendant  was  permitted  to  prove  that  at  the 
time  the  notes  in  suit  were  given,  and  as  an  inducement  to  their 
execution  and  delivery.  Burns  stated  to  him  that  he  simply  wanted 
the  notes  to  show  the  company  that  he  had  made  a  sale,  and  that. 
if  the  plaintiff  would  give  them,  he  (Bums)  would  obtain  advertise- 
ments from  some  of  the  larger  advertisers,  such  as  "Hood's"  and 
"Paine's  Celery  Cure."  The  defendant  testified  that  he  hesitated 
about  giving  the  notes,  whereupon  Burns  stated  to  him: 

"If  you  will  give  me  your  notes,  1  will  Instruct  my  solicitors  to  get  the  ad- 
rertteements  at  once,  and  I  will  turn  them  over  to  you  at  I-I80  apiece;  and 
yon  can  assign  them  to  me,  and  I  will  collect  them,  and  credit  th»m  on  the 
notes.  So,  you  will  never  have  to  pay  one  dollar.  •  •  •  lu  case  I  do 
not  get  the  contracts  to  fill  the  outside  spaces,  I  will  hold  the  notes,  and  they 
jclll  not  be  presented  till  we  have  fultiUed  our  contracts  together." 

And  the  defendant  thereupon  said: 

"Under  those  considerations,  as  long  as  you  will  procure  enough  contracts. 
and  agree  to  hold  the  notes  till  you  do  that.  I  will  sign  the  notes.  But  I  want 
It  distinctly  understood  tliat  I  have  no  money  to  pay  these  notes  outside  of 
Uie  contracts  that  you  will  secure  for  me." 

The  defendant,  relying,  as  he  said,  upon  this  assurance,  executed 
and  delivered  the  notes  to  Burns,  and  took  from  him  a  receipt  in 
writing,  which  reads  as  follows,  viz.: 

"Syracuse,  N".  Y.,  1st  May,  1894. 
"Rec'd  of  O.  A.  Hess,  Esq.,  three  notes,— two  for  J.'VM)  each,  payable  in  4  m.; 
and  one  for  two  thousand  dollars,  payable  in  6  months.     Said  notes  are  rec'd 
by  me  as  Sec.  and  Gen.  Mgr.    Patent  Telephone  Ind.  Co.,  Chicago;   and,  as 
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xald  Sec.  &  Gen.  Mgr.,  I  hereby  bind  said  Patent  Telephone  Indicator  Co.  to 
issue  unto  said  O.  A.  Hess  a  valid  and  good  assignment  of  all  our  rights  in 
Patent  Telephone  Co.  for  Syracuse,  &  further  to  Issue  to  him  a  guaranty  to 
protect  said  patents  against  any  Infringements  for  full  time  of  patents. 

"W.  F.  Bums,  Sec.  &  Gen.  Mgr.   P.  T.  L  Co." 

No  advertisements  were  furnished  the  defendant  by  either  Bams 
or  the  indicator  company,  and,  just  prior  to  the  maturity  of  the 
notes,  they  were  transferred  to  this  plaintiff. 

Upon  the  trial,  the  facts  which  have  thus  far  been  detailed  were 
made  to  appear  by  the  evidence  of  the  defendant,  and  they  were  not 
contradicted  by  Burns,  who  was  not  even  sworn  as  a  witness.  At 
the  conclusion  of  the  evidence,  the  defendant  asked  leave  to  amend 
his  answer  to  conform  the  same  to  the  proofs,  and  this  moti<Hi  was 
granted  upon  conditions  which  it  is  unnecessary  to  detail.  But  it 
was  thereupon  stipulated  in  open  court  that  a  single  question  of 
fact  miRht  be  submitted  to  the  jury,  and  that,  upon  the  rendition 
of  a  verdict  thereon,  the  remaining  issues  should  be  determined  by 
the  court.  In  pursuance  of  this  stipulation,  the  following  question 
was  duly  submitted  to  the  jury,  viz.: 

"Was  it  agreed  by  Burns  with  Hess  at  the  time  the  notes  In  suit  were  plTen 
that  he  or  the  Patent  Indicator  Company,  which  he  represented,  would  turn 
over  to  Hess  advertisements  enough  to  pay  the  notes;  that  the  notes  would  be 
held,  and  the  proceeds  of  the  advertisements  applied  to  their  payment,  and 
Hess  not  be  compelled  to  pay  anything  on  them?" 

This  question  was  answered  by  the  jury  in  the  affirmative,  and 
their  verdict  was  subsequently  adopted  by  the  court,  which  also 
found,  upon  evidence  which  fully  sustains  the  finding,  that  no  ad- 
vertisements were  furnished  the  defendant,  and  that  the  plaintiff 
took  these  notes  to  apply  upon  an  antecedent  debt  owing  it  by  the 
indicator  company. 

Upon  these  facts,  the  court  concluded,  as  matter  of  law:  (1) 
That  the  notes  were  fraudulently  transferred  by  the  Patent  Indi- 
cator Company  to  the  plaintiff;  (2)  that  they  were  wrongfully  and 
fraudulently  diverted  from  the  purposes  for  which  they  were  giv«i, 
and  from  their  true  destination,  by  the  Patent  Telephone  Indicator 
Company,  when  it  transferred  them  to  the  plaintiff;  (3)  that  the 
failure  of  the  Patent  Telephone  Indicator  Company  to  keep  the  notes 
in  suit,  and  perform  its  agreement  with  the  defendant,  would  have 
constituted  a  defense  to  the  notes  if  the  same  had  been  retained  by 
the  original  payee;  (4)  that  the  plaintiff  is  not  a  bona  fide  holder 
of  the  notes,  before  maturity,  for  a  valuable  consideration;  and  (5) 
that  the  defendant  is  entitled  to  judgment  dismissing  the  complaint, 
with  costs. 

The  issues  as  finally  framed,  and  the  proofs  contained  in  the  rec- 
ord before  us,  justify  the  concluBions  reached  by  the  learned  trial 
court,  provided  the  evidence  of  the  defendant  respecting  the  con- 
temporaneous oral  agreement  entered  into  between  him  and  Bums 
at  the  time  of  the  execution  of  the  notes  in  suit  was  properly  re- 
ceived over  the  plaintiff's  objection.  It  is  quite  obvious,  we  thinks 
that  the  main  inducement  which  led  the  defendant  to  execute  and 
deliver  the  notes  in  suit  was  the  oral  agreement  on  ihe  part  of  the 
indicator  company  to  furnish  him  advertisements  or  business,  and  to 
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hold  the  noteB  until  the  profits  from  these  advertisements  and  busi- 
ness were  sufficient  to  pay  the  same.  It  is  equally  plain,  so  far  as 
we  are  able  to  discover  from  reading  the  testimony  in  the  case,  that 
these  advertisements  were  the  principal  source  from  which  the  de- 
fendant anticipated  any  profit  or  benefit  from  the  purchase  of  the 
territorial  rights  assigned  to  him  by  the  indicator  company.  It  is 
fair  to  assume,  therefore,  that,  had  not  this  inducement  been  held 
out  to  him,  he  would  not  have  made  the  purchase.  Indeed,  he  so 
states,  and  we  think  it  follows  that  this  promise  furnished  a  part 
of,  if  not  the  entire,  consideration  for  these  notes,  and  that,  when 
the  indicator  company  failed  to  fulfill  its  promise,  it  may  lie  said 
that  the  notes  were  practically  without  consideration.  We  have 
consequently  this  state  of  facts  presented  to  us,  which  is  virtually 
undisputed:  The  notes  in  suit  were  given  for  the  purchase  of  a 
patent  right,  on  the  oral  agreement  of  the  payee  that  it  would  re- 
tain the  same  in  its  possession  until  it  had  furnished  the  malcer 
with  advertisements  from  which  sufficient  profits  could  be  derived 
to  pay  the  notes,  and  this  agreement  has  been  wholly  disregarded 
by  the  payee.  This  state  of  facts,  in  our  judgment,  constitutes  a 
defense  to  these  notes  in  the  hands  of  any  one  but  a  bona  fide  holder 
thereof,  for  value;  for  it  brings  the  case  fairly  within  the  rule  that, 
the  delivery  of  the  notes  having  been  limited  by  the  conditions  upon 
which  the  delivery  was  made,  the  performance  of  those  conditions 
was  essential  to  the  validity  of  the  notes.  Miller  v.  Gamble,  4  Barb. 
146;  Seymour  v.  Cowing,  '40  N.  Y.  532.  The  doctrine  established 
by  the  authorities  just  cited  has  been  repeatedly  recognized  and 
adopted  by  the  courts  of  this  state.  Benton  v.  Martin,  52  N.  Y. 
570;  Bookstaver  v.  Jayne,  60  N.  Y.  146;  Reynolds  v.  Robinson,  110 
N.  Y.  654,  18  N,  E.  127;  Higgins  v.  Ridgway,  153  N.  Y.  130,  47 
N.  E.  32;  Bank  v.  Colwell,  57  Hun,  169,  10  N.  Y.  Supp.  864.  In 
the  case  of  Benton  v.  Martin,  supra,  it  was  held  that  the  annexing 
of  conditions  to  the  delivery  of  a  note  is  not  an  oral  contradiction 
of  the  written  obligation,  though  negotiable,  as  between  the  parties 
to  it  or  others  having  notice  thereof.  And  in  the  case  of  Higgins. 
V.  Ridgway,  supra,  which  is  the  latest  decision  involving  a  consid- 
eration of  this  question,  the  rule  as  stated  in  the  Benton  Case  is^ 
reiterated,  and  the  precise  language  of  the  latter  case  is  adopted. 

We  think  the  fair  and  reasonable  import  of  the  defendant's  evi- 
dence in  this  case  is  that  the  delivery  of  the  notes  in  suit  was  con- 
ditional; that  such  delivery  was  simply  to  enable  Burns  to  prove 
by  some  tangible  evidence  that  he  had  made  a  sale  for  his  comp.any; 
that  there  was  practically  no  consideration  for  the  notes;  and  that, 
in  violation  of  the  oral  agreement,  they  were  diverted  from  tlieir 
true  destination.  If,  as  a  matter  of  fact,  such  diversion  was  fraud- 
ulent, as  was  found  by  the  trial  court,  and  as  we  think  it  was  fully 
justified  in  finding,  then  the  case  seems  to  fall  within  still  another 
rale,  which  is  that  an  oral  agreement  made  contemporaneously  with 
a  written  instrument  may  be  proved  when  the  circumstances  would 
make  the  use  of  the  latter,  for  any  purpose  inconsistent  with  the  oral 
agreement,  dishonest  or  fraudulent.  Juillard  v.  Chaffee,  92  N.  Y. 
529.     But,  of  course,  as  has  been  already  intimated,  the  defense- 
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of  diversion,  whether  fraudulent  or  otherwise,  is  not  available  to  the 
defendant  in  this  action  if  the  notes  in  question  came  into  the  plain- 
tifif's  hands  before  maturity,  for  value,  and  without  notice.  It  only 
remains,  therefore,  to  determine  whether  such  was  the  fact.  The 
uncontradicted  evidence  upon  this  branch  of  the  case  is  that  the 
Patent  Telephone  Indicator  Company  was  indebted  to  the  plaintiff  in 
the  sum  of  |6,000 ;  that  the  notes  in  suit  were  turned  over  to  the  plain- 
tiff to  apply  upon  this  indebtedness;  that  a  receipt  therefor  was 
given  by  the  plaintiff  to  the  indicator  company;  and  that  the  notes 
were  credited  to  the  latter  upon  the  books  of  the  plaintiff.  These 
facts,  we  think,  are  insufiQcient,  within  the  authorities,  to  constitute 
the  plaintiff  a  bona  fide  holder,  for  value,  so  as  to  exclude  the  de- 
fense that  the  notes  were  wrongfully  diverted  by  the  payee  from 
the  purposes  for  which  they  were  made.  Insurance  Co.  v.  Church, 
81  N.  Y.  218;  Victor  v.  Bauer,  11  N.  Y.  St  Rep.  531,  affirmed  143  N. 
Y.  672,  39  N.  E.  21.  We  are  fully  persuaded,  therefore,  that  the 
judgment  appealed  from  should  be  affirmed. 
Judgment  afiirmed,  with  costs.    All  concur. 


<20  App.  Dlv.  251.) 

SIMMONS  v.  PETEKS. 

(Snpreme  Court,  Appellate  Division,  Fourth  Department.    July  29,  1897.) 

1.  Mastrr  and  Sbrvant— Neoliobncr— Kvidenck. 

Where  defendant's  Bervant  was  Injured  on  a  dark  morning  by  walking 
through  an  open  door  leading  to  an  elevator  used  by  defendant's  servants, 
the  jury  might  consider,  on  the  question  of  defendant's  negligence,  his  taS- 
nre  to  have  the  gas  lighted  hi  the  passagreway  leading  to  the  elevator, 
a.  Same — Ddtiks  or  Master — Dbi.eoation. 

The  only  object  of  lighting  the  gas  being  to  furnish  the  employte  reason- 
ably safe  means  of  access  to  the  elevator,  the  duty  of  having  it  lighted 
could  not  be  delegated  by  defendant  to  a  subordinate. 
8.  Same— Negligence— Province  of  Jurt. 

Where  there  was  evidence  that  the  door  would  have  closed  automatically 

under  the  circumstances,  if  it  bad  been  such  a  door  as  defendant  was  n- 

.  quired  to  provide  by  Laws  1887,  c.  462,  |  8,  it  was  proper  to  refuse  to 

charge  that  the  absence  of  the  attachment  required  by  statute  did  not 

contribute  to  the  hijury,  and  had  notMng  to  do  therewith. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Sarah  M.  Simmons  against  Catharine  A.  Peters  to  re- 
cover damages  for  personal  injuries.  From  a  judgment  in  favor  of 
plaintiilf  for  the  sum  of  |4,674.21,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and  WARD. 
JJ. 

W.  S.  Andrews,  for  appellant. 
Horace  White,  for  respondent. 

ADAMS,  J.  Upon  a  former  appeal  In  this  action  it  was  held  by 
the  general  term  in  the  Fourth  department  that  the  evidence  present- 
ed questions  of  fact  respecting  the  negligence  of  both  parties  which 
should  have  been  submitted  to  the  jury,  and  that  in  taking  the  case 
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from  the  Jniy  the  trial  court  committed  im  error  whicfh  r^nired  a  re- 
versal of  the  judgment  of  nongait.  Simmons  v.  Peters,  85  Hnn,  93, 
32  N.  Y.  Supp.  680.  See,  also,  Touee^  v.  Koberts,  114  N.  Y.  312,  21 
!N.  E.  399.  The  case  now  comes  up  for  a  second  review  with  no  ma- 
terial change  in  the  facts,  nearly  all  of  ttie  evidence  presented  to  the 
jury  upon  the  last  trial  having  been  read  from  the  printed  appeal 
book.  It  is  apparent,  therefore,  that  the  trial  court  was  fully  justified 
in  submitting  the  case  to  the  jnry,  and  we  are  of  the  opinion  that  the 
evidence  is  amply  sufBcient  to  sustain  the  verdict  rendered.  It  is  in- 
sisted, nevertheless,  by  the  learned  counsel  for  the  appellant,  that  a 
new  trial  should  be  granted  in  consequence  of  the  alleged  erroneous 
refusal  of  the  trial  court  to  charge  in  accordance  with  certain  requests 
made  at  the  close  of  the  trial.  These  requests  present  but  one  or  two 
questioift  which  have  not  already  been  passed  upon,  and  these  we 
think  are  quite  free  from  embarrassing  complications. 

It  appears  that  at  the  time  the  plaintiff  fell  into  the  elevator  shaft 
it  was  quite  dark,  and  that  the  gas  was  not  lighted.  It  also  appears 
that  gas  fixtures  were  furnished  by  the  defendant,  and  that  in  the 
wintCT  time  they  were  usually  lighted  by  one  Schindler,  a  co-employ^ 
of  the  plaintiff.  The  learned  trial  justice  sulnnitted  to  the  jury,  as 
one  of  tile  circumstances  which  might  be  considered  upon  the  question 
of  the  defendant's  negligence,  the  failure  to  have  the  gas  lighted;  but 
at  the  same  time  he  was  very  careful  to  say,  both  in  the  body  of  his 
charge  as  well  as  in  response  to  a  request  of  counsel,  that  the  absence 
of  these  lights  did  not  necessarily  establish  negligence.  After  the 
jury  had  been  thus  instructed,  the  defendant's  counsel  requested  the 
court  to  charge  them  that  the  absence  of  lights  did  not  tend  to  estab- 
lish negligence  upon  the  part  of  the  defendant;  and  also  that,  iuus- 
mach  as  gas  fixtures  had  been  furnished,  and  it  was  the  duty  of 
Schindler  to  light  them,  his  omission  to  do  so  was  the  negligence  <A 
a  co-employ^,  and  not  that  of  the  master.  The  court  refused  to  charge 
in  the  language  of  these  several  requests,  and  to  such  refusal  the  de- 
fendant's counsel  duly  excepted.  It  is  made  apparent,  by  reading  the 
entire  charge  of  the  learned  court,  that  the  absence  of  these  lights 
was  referred  to  in  a  very  casual  manner,  and  that  it  was  not  regarded 
as  anything  more  than  a  slight  circumstance  to  be  taken  account 
of  by  the  jury.  Still  it  was  a  circumstance  which  they  had  a  right 
to  consider  as  bearing  more  at  less  directly  upon  the  question  of  the 
defendant's  negligence,  and  the  court  was,  therefore,  justified  in  re- 
fusing to  instruct  them  that  it  did  not  tend  to  establish  negligence. 

As  respects  the  other  branch  of  the  question  raised  by  these  re- 
quests, we  think  there  are  two  complete  answers  to  the  defendant's 
position.  In  the  first  place,  it  does  not  satisfactorily  appear  that  an 
attempt  had  been  made  to  delegate  the  duty  of  lighting  the  gas  to  an 
employ^  The  most  that  can  be  said  in  support  of  this  proposition  la 
that  Schindlo^  usually  lighted  it  in  the  winter  time,  and  this  accident 
to  the  plaintiff  did  not  occur  until  April.  But,  even  if  Schindler  was 
femiss  in  his  duty,  this  did  not  exonerate  the  defendant,  for  the  only 
object  of  lighting  the  gas  was  to  furnish  the  employ^  of  the  latter 
•with  a  reasonably  safe  means  of  access  to  the  elevator;  and  this  was 
a  duty  which  she  could  not  delegate  to  a  subordinate.     Pantsar  v. 

46  N.Y.8.-ei 
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Mining  Co.,  99  N.  Y.  868,  2  N.  E.  24;  Benzing  V.  Stein^ay,  101  N.  Y. 
547,  5  N.  E.  449;  Bushby  v.  Railroad  Ca,  107  N.  Y.  374,  14  N.  E.  407; 
ODonnell  v.  Gas  Co.,  91  Hun,  184,  36  N.  Y.  Snpp.  288.  The  case  of 
Kaare  v.  Iron  Co.,  139  K  Y.  369,  34  N.  E.  901,  relied  upon  by  counsel, 
involves  quite  a  different  question  from  the  one  we  are  now  discoasing. 
Upon  the  trial  it  was  conceded  that  the  defendant  had  omitted  to  pro- 
vide her  elevator  with  an  automatic  attachment  in  compliance  with 
the  proTisioDS  of  section  8  of  chapter  462  of  the  Laws  of  1887,  which 
requires  that: 

"It  shall  be  the  duty  of  the  vwaet,"  etc,  "of  any  mannfacturlng  estabUali- 
meot  where  hoisting  shaftB  or  well  holes  are  used  to  cause  the  same,"  etc 
"It  shall  also  be  the  duty  of  the  owner,"  etc,  "to  provide  •  •  •  such  prefer 
trap  or  automatic  doors,  so  fastened  In  or  at  all  elevator  ways  na  to  form  a 
substantial  surface  when  closed,  and  so  constructed  as  to  open  and  dose  by 
action  of  the  elevator  In  its  passage,  either  ascending  or  descending." 

In  submitting  the  case  to  the  jury  the  learned  trial  justice  alladed 
to  this  omission,  but  stated  in  language  that  was  not  capable  of  mis- 
apprehension that  it  had  nothing  whatever  to  do  with  the  plaintiff's 
right  to  recover,  unless  it  directly  contributed  to  the  accident  ci 
which  she  complains.  At  the  conclusion  of  the  charge  the  court  was 
asked  to  instruct  the  jury  that  the  absence  of  the  automatic  attach- 
ment did  not  contribute  to  the  plaintiff's  injury;  and,  further,  that  its 
absence,  in  the  circumstances  of  this  case,  had  nothing  to  do  with  such 
injury.  These  requests  were  both  declined,  and  the  defendant's  coun- 
sel duly  excepted.  We  think  neither  of  these  exceptions  presents 
error.  It  is  true  that  upon  the  occasion  when  the  plaintiff  received 
her  injury  the  door  to  the  elevator  had  been  opened  by  one  Brown, 
who  was  in  the  defendant's  employ;  and  that  while  it  remained  open 
the  elevator  car  was  at  the  top  of  the  building.  Bat  it  appears  by 
the  evidence  of  the  witness  Guetig,  who  was  called  as  an  expert,  that 
if  the  proper  attachment  had  beian  provided  the  door  would  have 
closed  automatically,  even  under  these  circumstances,  unless  Brown 
had  held  it  open,  and  it  is  by  no  means  clear  that  he  did  sa  It  is 
difQcult  to  see,  therefore,  upon  what  theory  this  element  of  negligence 
could  have  been  properly  withheld  from  the  jury.  McBickard  v.  Flint, 
114  N.  Y.  222,  21  N.  E,  153 ;  Freeman  v.  Paper-Mill  Co.  (Sup.)  15  N.  Y. 
Supp.  657.  The  ca^e,  it  seems  to  us,  was  carefully  tried,  and  the  va- 
rious questions  presented  by  the  evidence  were  all  submitted  to  the 
jury  in  such  a  manner  as  to  deprive  the  defendant  of  any  right  to 
complain.  We  therefore  think  the  judgment  and  order  appealed  from 
should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.     All  concor. 


(20  App.  Div.  188.) 

STOWBIiL  V.  GREENWICH  INS,  CO.  OP  OITI  OF  NEW  TORK. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  88^  1SB7J 

1.  Wbittbk  Cohtracts — Parol  Aobeembnts— Mbrobr. 

Under  a  written  contract,  plaintiff  was  made  a  general  agent  of  deftaod- 
ant  fire  insurance  company,  with  the  power  of  appointing  subagents  un- 
der his  control.  Who  should  represent  defendant  The  oontnct  provided 
that  it  might  be  terminated  by  either  party  giving  90  days'  nottOB  t»  the 
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Other,  and  at  the  time  of  Its  ezecntlon,  and  as  a  part  of  the  consideration 
to  plaintiff  for  signing  It,  it  was  verbally  agreed  that,  If  defendant  termi- 
nated the  contract,  It  would  not  retain  In  Its  service  the  snbagents  ap-' 
pointed  by  plaintiff,  nor  make  renewals  of  insurance  negotiated  by  them.' 
Beld,  tliat  the  verbal  contract  was  not  merged  into  the  writing,  but  was 
collateral  and  suppletory  thereto,  and  hence  it  was  a  valid  contract. 
a.  Contracts — Bheacu— Spkcoi.ativk  Dakaoes. 

A  discharged  general  agent  of  a  fire  insurance  company  may  recover 
for  the  breach  of  a  contract  not  to  keep  in  service  the  aubagents  he  had  ap- 
pointed, and   not  to  make  renewals  of  Insurance  negotiated   by  Uiem, 
*  though  the  ]ui7  may  need  to  speculate  somewhat  as  to  the  amount  of 
damages. 

Green,  J.,  dissenting. 

Appeal  from  trial  term,  Monroe  coonty. 

Action  by  Calvin  L.  Stowell  against  the  Greenwich  Insurance 
Company  of  the  City  of  New  York.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant  appeals.    AfiQnned. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and 
WARD,  JJ. 

John  Notman,  for  appellant. 
William  P.  Coggswell,  for  respondent. 

ADAMS,  J.  The  plaintiff,  through  the  medium  of  this  action, 
seeks  to  recover  damages  for  an  alleged  breach  of  contract.  It  is 
conceded  that  on  or  about  the  3l8t  of  December,  1887,  the  parties 
entered  into  a  written  agreement,  by  the  terms  of  which  the  plain- 
tiff was  appointed  the  general  agent  of  the  defendant  for  certain 
specified  portions  of  the  states  of  New  York  and  Pennsylvania,  with 
power  to  appoint  subagents  in  the  territory  assigned  to  him,  sub- 
ject, however,  to  the  approval  of  the  defendant.  The  subagents 
thus  appointed  were  to  represent  the  defendant,  and  prosecute  the 
business  of  fire  insurance  in  its  behalf  in  the  several  localities  where 
they  resided.  They  were,  however,  to  be  under  the  immediate  su- 
pervision of  the  plaintiff,  who  became  personally  responsible  for  the 
faithful  performance  of  the  duties  required  of  them,  and  who  also 
assumed  the  entire  expense  incurred  in  their  appointment,  as  well 
as  in  the  inspection  of  all  risks  and  in  other  special  work  required 
in  the  prosecution  of  the  business.  It  is  not  denied  that  this  writ- 
ten contract  was  fully  performed  by  both  parties,  and  it  appears  to 
have  been  terminated  on  the  Ist  day  of  August,  1895,  without  fault 
on  the  part  of  the  defendant,  and  solely  in  virtue  of  a  provision 
contained  therein  which  accorded  to  either  party  the  privilege  of 
terminating  the  contract  upon  giving  to  the  other  90  days'  notice  in 
writing  of  an  intention  so  to  do.  It  is  contended,  however,  by  the 
plaintiff,  that,  contemporaneously  with  the  execution  of  this  writ- 
ten contract,  an  independent  and  suppletory  oral  agreement  was 
entered  into  between  him  and  the  defendant,  and  it  is  the  damages 
arising  from  an  alleged  breach  of  this  agreement  that  the  plaintiff 
is  seeking  to  recover.  It  appears  that  at  one  time  the  plaintiff 
represented  the  Clinton  Insurance  Company,  under  a  contract  quite 
similar  in  its  terms  to  the  written  one  subsequently  entered  into  be- 
tween him  and  the  defendant;  and  it  is  claimed  by  the  plaintiff 
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that,  when  the  Clinton  Insurance  Company  terminated  its  contract, 
it  reinsured  its  risks,  and  then  attempted  to  turn  over  his  {^ents 
to  the  reinsuring  company,  without  regard  to  his  interests,  in  con- 
sequence of  which  he  suffered  serious  loss  and  injury.  Shortly  after 
encountering  this  experience,  the  plaintiff,  through  the  instrumen- 
tality of  a  gentleman  by  the  name  of  Foote,  obtained  an  introduc- 
tion to  one  Mason  A.  Stone,  who  was  at  that  time  the  secretary,  and 
subsequently  the  president,  of  the  defendant;  and  thereupon  ne- 
gotiations were  entered  into  with  a  yiew  of  obtaining  for  the  plain- 
tiff an  appointment  as  the  general  agent  of  the  defendant.  Sev- 
eral interviews  took  place  between  these  parties,  in  the  coarse  of 
which,  as  the  plaintiff  testifies,  he  informed  Col.  Stone  of  the  treat- 
ment he  had  received  from  the  Clinton  Insurance  Company,  and 
in  that  connection  stated  to  him  that,  if  he  entered  into  a  similar 
relation  with  the  defendant,  he  wished  it  understood  that,  in  the 
event  of  the  agreement  being  terminated  without  fault  upon  ids 
part,  the  company  should  not  interfere  with  his  agents  or  business, 
to  which  Col.  Stone  replied:  "If  we  make  arrangements,  and  the 
business  proves  profitable  and  satisfactory,  we  shall  not  want  to 
make  any  change;  and,  if  it  is  not  profitable,  we  shall  not  want  the 
business  nor  the  manager  either."  But,  without  entering  further 
into  the  details  of  these  negotiations,  it  is  suflBcient  to  say  that  they 
resulted  in  the  execution  of  the  written  contract  to  which  reference 
has  been  made,  and  also,  as  it  is  claimed,  in  the  separate  oral  agree- 
ment which  lies  at  the  foundation  of  this  action. 

It  is  insisted,  however, — and  this  is  the  first  question  which  we 
are  asked  to  consider  upon  this  review, — ^that  the  evidence  relied 
upon  by  the  plaintiff  is  insufBcient  to  establish  this  latter  agreement. 
This  contention,  we  have  no  hesitation  in  saying,  does  not  impress 
us  favorably;  for,  in  addition  to  the  evidence  to  which  we  have 
just  alluded,  the  plaintiff  testified  that,  during  the  first  interview 
with  Col.  Stone,  he  left  his  contract  with  the  Jersey  City  Company 
with  him  to  be  copied,  and  made  the  basis  of  the  contract  to  be 
entered  into  between  the  defendant  and  the  plaintiff,  stating  to 
Um,  however,  in  that  connection,  that  he  was  "willing  to  sign  a 
contract  of  that  kind  on  condition  that,  if  it  was  terminated,  the 
agency  and  the  renewals  should  be  left  with  him;  and  he  [Stone] 
said  it  was  satisfactory  to  him;  and  he  [Stowell]  said  it  was  sat- 
isfactory to  him."  It  seems  quite  evident,  therefore,  that,  if  this 
evidence  is  to  be  believed,  the  minds  of  the  parties  met  in  a  con- 
tract the  terms  of  which  were  substantially  those  set  out  in  the  com- 
plaint; and,  although  the  evidence  of  the  plaintiff  and  of  his  cor- 
roborating witness  was  flatly  contradicted  by  Col.  Stone,  the  issue 
of  fact  which  was  thus  clearly  defined  was  submitted  to  the  jury 
by  the  learned  trial  justice,  and  it  can  hardly  be  said  now  that  their 
verdict,  which  was  in  favor  of  the  plaintiff,  was  against  the  weight 
of  evidence.  Furthermore,  it  was  made  to  appear  most  conclusively 
that,  when  the  written  contract  was  terminated  by  the  defendant, 
it  endeavored  to  retain  in  its  service  all  the  snbagents  which  the 
plaintiff  had  appointed,  and  to  avail  itself  of  all  the  business  which 
they  had  obtained,  and  consequently  it  must  be  conceded,  we  think, 
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that,  if  the  oral  contract  was  proven,  its  breach  was  likewise  es- 
tablished beyond  all  controversy.  And,  with  these  facts  thas  es- 
tablished, we  are  brought  to  the  consideration  of  the  real  question 
in  the  case,  and  one  which  is  of  saiBcient  importance  to  deserve 
oaref ul  and  serious  examination.  We  refer,  of  course,  to  the  validity 
of  the- oral  agreement  set  up  in  the  complaint,  and  to  the  right  of 
the  plaintiff,  in  the  circumstances  of  this  case,  to  make  its  breach 
the  basis  of  a  recovery. 

This  question  was  raised  during  the  progress  of  the  trial  in  a 
variety  of  ways:  First,  by  objection  to  the  admission  of  evidence 
tending  to  prove  the  parol  agreement;  then  by  motion  for  a  non- 
suit when  the  plaintiff  rested  his  case;  and  again  by  a  motion  for 
the  direction  of  a  verdict  at  the  close  of  the  proofs.  And  it  is  al- 
most superfluous  to  add  that  its  determination  requires  a-  review  of 
the  rule  which  excludes  parol  evidence  when  the  only  effect  of  its 
admission  will  be  to  contradict,  conflict  with,  or  vary  the  terms  of  a 
written  agreement  This  rule  is  one  of  Itmg  standing.  Ctenerally 
speaking,  there  is  nothing  vague  or  ambiguous  about  it,  and  so 
thoroughly  has  it  been  incorporated  into  the  jurisprudence  of  this 
state  that  we  are  admonished  by  the  court  of  last  resort  that  it  is 
no  longer  "a  proper  subject  of  discussion."  Englehorn  v.  Beitlin- 
ger,  122  N.  Y.  76,  26  N.  E.  297.  But,  simple  and  well  settled  as  is 
this  rule,  its  application  is  not  infrequently  attended  with  some 
difficulty,  in  consequence  of  the  many  exceptions  to  its  full  opera- 
tion which  the  proper  administration  of  justice  seems  to  require; 
and  it  is  only  by  the  aid  of  the  exception  which  excludes  collateral 
undertakings  from  the  operation  of  the  general  rule  just  stated.  If 
at  all,  that  the  plaintiff  is  able  to  prove  and  maintain  his  cause  of 
action. 

If  we  correctly  apprehend  the  plaintiff's  attitude,  he  does  not  seek 
by  the  terms  of  an  oral  agreement  to  vary  or  modify  in  any  man- 
ner the  written  contract  entered  into  with  the  defendant;  neither 
does  he  claim  that  the  written  contract  is  so  vague  or  incomplete 
as  to  require  explanation;  but  he  does  insist  that,  contemporaneous- 
ly with  the  execution  of  the  written  contract,  he  and  the  defend- 
ant made  another  agreement,  which,  although  not  reduced  to  writ- 
ing, was  collateral  and  suppletory  to  the  first;  that  there  was  an 
adequate  consideration  therefor;  and  that,  consequently,  hk  is  en- 
titled to  recover  any  and  all  damaf^es  which  he  has  sustained  by 
reason  of  its  breach  by  the  defendant.  The  importance  of  deter- 
mining the  soundness  of  the  plaintiff's  position  in  respect  of  this 
qnestion  is  thus  made  apparent  at  a  glance;  for,  if  this  parol  con- 
tract may  be  regarded  as  collateral  and  suppletory  to  the  written 
one,  he  is  doubtless  correct  in  his  conclusion.  Lewis  v.  Seabury, 
74  N.  Y.  409;  Chapin  v.  Dobson,  78  N.  Y.  74;  Eighmie  v.  Taylor, 
98  N.  Y.  288;  Dodge  v.  Zimmer,  110  N.  Y.  43,  17  N.  E.  399;  Hutzler 
V.  Kichter,  13  App.  Div.  592,  43  N.  Y.  Supp.  679.  A  brief  analysis 
of  the  case  as  it  is  disclosed  to  us  by  the  record  may  therefore  prove 
the  best  solvent  of  the  problem  with  which  we  are  here  confronted. 

Upon  the  theory  that  the  verdict  of  the  jury  represents  the  actual 
facts  of  the  case,  it  may  be  assumed  that  an  agreement  was  en* 
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t*red  into  by  these  parties,  in  terms  substantially  as  stated  by  the 
plaintiff.  It  is  equally  certain  that  this  agreement  was  supported 
by  a  su£Qcient  consideration;  for  the  plaintiff  testifies  that  he  signed 
the  written  contract  upon  condition  that  the  defendant  would  agree, 
in  the  event  of  its  termination,  not  to  interfere  with  his  subagents. 
It  related  to  the  same  subject  as  the  written  contract,  it  is  true; 
•but  its  provisions  are  not  so  closely  connected  with  the  principal 
transaction  as  necessarily  to  form  a  part  of  it,  while  without  it 
the  written  contract  is  complete  and  entire.  If,  then,  there  is  noth- 
ing in  the  oral  agreement  which  conflicts  with  the  written  contract, 
it  wonld  seem  clear  that  all  the  elements  necessary  to  a  valid  col- 
lateral undertaking  have  been  established.  In  this  connection,  it 
is  proper  to  advert  briefly  to  the  tenth  article  of  the  written  con- 
tract, which,  so  far  as  it  bears  any  relation  to  the  one  we  are  now 
considering,  reads  as  follows,  viz.: 

"And  it  l8  hereby  further  nnderstood  and  agreed  by  and  between  the  par- 
ties titxeto  that  this  contract  may  be  terminated  at  any  time  by  either  pprty 
giving  ninety  (90)  days'  notice  thereof  in  writing,  and  without  any  liabi'lty 
on  die  part  of  the  said  the  Greenwich  Insurance  Oompany  beyond  the  commis- 
sion aforesaid,  actually  earned  at  the  ciosing  of  said  agency.' 

And  it  is  argued  that  the  oral  agreement  necessarily  extends  the 
defendant's  liability  beyond  that  contemplated  by  the  provision  just 
quoted,  and  that  consequently  it  must  be  in  conflict  therewith.  So 
far  from  this  being  the  case,  however,  we  are  of  the  opinion  that 
article  10,  when  considered  in  connection  with  the  oral  agreement, 
furnishes  satisfactory  evidence  of  the  fact  that  the  two  contracts, 
instead  of  conflicting  with,  are  really  independent  of,  each  other; 
for  it  is  to  be  observed  that  either  party,  upon  giving  90  days'  no- 
tice to  the  other,  was  at  liberty  to  terminate  the  written  contract  at 
any  time.  This  could  have  been  done  arbitrarily,  and,  as  provided 
in  article  10,  withoat  incurring  any  liability;  and,  if  the  defendant 
had  been  content  to  confine  itself  to  the  exercise  of  this  privil^e, 
no  complaint  could  or  probably  wonld  have  been  made  by  the  plain- 
tiff. But  the  difficulty  is  that  the  defendant  did  more  than  merely 
terminate  the  contract.  It  undertook  to  control  the  agents  which 
the  plaintiff  had  appointed,  and  thereby  to  secure  to  itself  pe- 
cuniary advantage.  As  to  whether  it  might  do  this  without  incur- 
ring any  liability  the  original  contract  is  silent;  and  right  here  is 
made  to  appear  the  distinctive  feature  of  the  parol  agreement,  which 
was  designed  to  furnish  the  plaintiff  protection  against  and  redre&s 
for  any  such  interference.  This,  it  seems  to  ns,  is  snfiQcient  of  itself 
to  snstain  the  plaintiff's  claim  that  the  parol  contract  is  collateral 
to  and  independent  of  the  written  one;  and,  if  so,  it  was  not  only 
proper  to  prove  it  by  parol,  but,  when  thus  proven,  the  plaintiff 
was  just  as  much  entitled  to  recover  for  any  breach  of  its  terms  aa 
he  w^ould  have  been  had  it  been  reduced  to  writing.  Thomas  v. 
Scutt,  127  N.  Y.  133-140,  27  N.  E.  961. 

.The  only  remaining  question  to  which  our  attention  has  been 
directed  relates  to  the  subject  of  damages.  Prom  the  very  nature 
of  things,  it  was  difBcult,  if  not  impossible,  to  determine  precisely 
what,  should  be  the  measure  of  damages. in  such  a  case  as  this. 
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Here  was  a  contract  proven.  There  was  no  question  as  to  its 
breach;  neither  was  there  any  doabt  that  the  plaintiff  had  sus- 
tained considerable  pecuniary  injury  in  consequence  thereof.  In 
these  circumstances,  the  learned  trial  justice,  after  calling  atten- 
tion to  the  subject-matter  of  the  contract,  its  conditions,  and  the 
consequences  which  resulted  from  its  breach,  permitted  the  jury  to 
say  what  was  its  actual  value  to  the  party  injured.  This,  it  seems 
to  us,  was  a  reasonable  and  proper  rule  to  adopt  It  enabled  the 
jury  to  speculate  somewhat  as  to  the  amount  of  damages  to  which 
the  plaintiff  was  entitled,  but  it  appears  to  be  now  well  settled 
that  a  party  shall  not  be  permitted  to  escape  all  liability  for  violat- 
ing a  contract  simply  because  his  liability  cannot  be  accurately  de- 
termined in  dollars  and  cents.  Wakeman  v.  Manufacturing  Oo., 
101  N.  T.  205,  4  N.  E.  264.  Our  conclusion  of  the  whole  matter  is 
that  the  action  can  be  maintained;  that  it  was  tried  upon  the  cor- 
rect theory;  that  the  record  discloses  no  reversible  error;  and, 
consequently,  that  the  judgment  and  order  appealed  from  should  be 
affirmed. 

Judgment  and  order  affirmed,  with  costs.     All  concur,  except 
OBEEN,  J.,  dissenting. 


ROSA  T.  SEXX>ND  AVE.  R  OO. 

(Supreme  Court,  Appellate  Division,  First  Department    Augnst  4,  1897.) 

1.  Costs— Action  in  Forka  Paupbris— Ex  Partb  Ordrr. 

An  ez  parte  order  granting  leave  to  sue  as  a  poor  person,  if  made  on 
petition  fnUy  complying  wlQi  the  statate,  cannot  be  vacated  onless  it  ap- 
pears that  material  facts  were  misstated  or  suppressed. 
i.  Bahb— Costs  of  Formbr  Suit. 

Where  leave  has  been  granted  to  sue  as  a  poor  person,  an  order  sraying 
proceedings  tUl  the  payment  of  costs  adjudged  against  plaintiff  In  a  for- 
mer suit  between  the  same  parties,  and  requiring  blm  to  give  security  for 
costs  of  the  pending  suit,  is  erroneous. 

Appeal  from  special  term,  New  York  county. 

Action  by  Michael  Bosa,  an  infant,  by  Lucietta  Bosa,  his  guardian 
ad  litem,  against  the  Second  Avenue  Bailroad  Company.  From  an  or- 
der vacating  an  ez  parte  order  allowing  plaintiff  to  sue  as  a  poor  per- 
son, staying  proceecQngs  till  the  payment  of  costs  previously  adjudged 
against  him,  and  requiring  him  to  furnish  security  for  costs,  said  plain- 
tur  appeals.    Beversed. 

Argued  before  BUMSEY,  WILUAMS,  PATTEBSON,  O'BBIE}^ 
and  PAKKEB,  J  J. 

Benjamin  Patterson,  for  appellant. 
COuirles  G.  Nott,  Jr.,  for  respondent. 

PEB  OUBIAM.  The  petition  presented  to  Justice  Pryor  upon 
the  application  of  the  plaintiff  for  leave  to  prosecute  as  a  poor  per- 
son fully  complied  with  the  requirements  of  the  statute,  and  for  that 
reason  it  was  proper  to  grant  the  application.  Feier  v.  Bailroad 
Co.,  9  App.  Div.  607,  41  N.  T.  Supp.  821.  It  was  not  proper  to  set 
aside  the  order  granting  that  permission  unless  it  was  made  to  ap- 
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pear  either  that  some  material  facta  were  misstated,  or  that  facts 
were  suppriessed  which,  if  considered,  should  have  required  the 
oonrt  to  refuse  leave  to  prosecute  as  a  poor  person.  No  such  con- 
dition of  affairs  is  made  to  appear.  If  all  the  facts  shown  by  this 
record  had  been  made  to  appear  to  the  justice  to  whom  the  ap- 
plication for  leave  to  prosecute  as  a  poor  person  was  made,  he  would 
have  known  that  certain  costs  of  a  former  action  adjnd^d  to  be 
paid  by  the  plaintiff  to  the  defendant  had  not  been  paid.  But  that 
fact  was  not  sufiScient  to  prevent  the  plaintiff  from  prosecutijig  this 
action.  For  that  reason  it  was  not  proper  to  vacate  that  order. 
So  long  as  that  order  stood,  the  remainder  of  the  order,  staying  the 
plaintiff's  proceedings  until  the  payment  of  those  costs,  and  requir- 
ing the  plaintiff  to  give  security  for  costs  of  this  action,  was  clearly 
improper.  For  tliat  reason  the  order  appealed  from  should  be  re- 
versed, with  flO  costs  and  disbursements,  and  the  motion  denied, 
with  f  10  costs. 


(20  Aiv.  Dlv.  24S.) 

HODBOKER  t.   STRICKHR. 

(Supreme  (3onrt,  Appellate  Division,  Fourth  Department     SxAj  29,  18ST.) 

1.  Husband  and  Wipe— Wronofui.  Holding  Out  as  Wife— Damaoks. 

A  complaint  fails  to  state  a  cause  of  action  in  alleging  tbat  defendant 
resides  with  plaintifr's  husband,  ttiough  not  married  to  him;  that  she  as- 
sumes hlB  aurname,  and  under  such  name  baa  executed  papers  and  dealt 
with  tradespeople,  as  his  wife;  and  that  such  acts  have  scandalized,  an- 
noyed, and  otherwise  injured  plaintiff,— where  there  Is  no  allegation  that 
plaintiff  has  sustained  any  pecimiary  damage  by  reason  of  such  acts. 

9.  Same— Falsk  Pbksonation. 

Such  acts  are  not  criminal,  within  Pen.  0>de,  f  662,  punishing  "a  per- 
son who  falsely  personates  another,  and  In  sudi  assumed  character  mar- 
ries, or  pretends  to  marry,  or  to  sustain  the  married  relation  towards  an- 
other," where  It  Is  not  alleged  that  defendant  in  any  manner  "personated" 
plaintiff. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Anna  Hodecker  against  Emma  Strieker  for  damages 
and  an  injunction.  From  a  judgment  sustaining  defendant's  de- 
murrer to  the  complaint,  plaintiff  appeals.    Affirmed. 

The  plaintiff.  In  her  complaint,  states  tbat  ^e  is  the  lawful  wife  of  Fred- 
erick Hodecker,  residing  at  No.  25  Gorham  street,  in  the  city  of  Rochester; 
that  she  has  been  known  as  such  for  a  long  time,  and  is  ezclnsirely  entitled 
to  be  known  as  such;  that  the  defendant  resides  with  the  plaintiff's  hus- 
band at  the  place  above  mentioned,  althou^  she  has  never  been  married  to 
him,  and  that,  without  any  right  and  contrary  to  law,  she  has  assumed  to 
herself,  and  claims  and  bears,  the  surname  of  "Hodecker";  that  she  also 
claims  and  pretends  to  be,  and  falsely  personates  herself  as,  the  lawful  wife 
of  Frederick  Hodecker,  and  has  executed  various  papers  and  instruments  un- 
der the  name  of  "Emma  Hodecker,"  "Mrs.  E.  Hodecker,"  and  "Mrs.  Emma 
Hodecker,"  and  has  dealt  with  tradespeople  as  the  wife  of  Frederick  Hodecker, 
although  well  knowing  that  the  plalatifF  Is  his  true  and  lawful  wife.  There 
Is  no  allegation  that  the  plaintiff  has  suffered  any  pecuniary  damage  by  rea- 
son of  the  defendant's  acts,  but  she  claims  to  hare  been  scandalised,  slandered, 
defamed,  annoyed,  humiliated,  degraded,  and  otherwise  Injured,  to  her  dam- 
age of  $10,000,  for  which  she  demands  judgment;  and  she  also  asks  that  the 
defendant  be  restrained  from  using  the  name  "Hodecker,"  and  from  hokUog 
herself  out  to  the  wafld  as  the  wife  of  Frederick  Hodecko; 
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-    Argued  befoie  HARDIN,   P.   J^  and  ADAMS,   GREEN,  and 
WARD,  JJ. 

Jacob  SpahD,  for  appellant 
Werner  &  ^uvis,  for  respondent. 

PER  CURIAM.  The  complaint  as  originally  drawn  was  demur- 
red to  upon  the  ground  that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  such  demurrer  was  sustained  at  the 
special  term,  but  the  customary  priril^e  to  amend  was  granted. 
The  amended  complaint  was  in  turn  demurred  to  upon  the  same 
ground,  and  this  was  likewise  sustained.  From  the  interlocutory 
judgment  entered  thereon,  this  appeal  is  brought 

Upon  the  first  decision  a  very  careful  and  comprehensive  opinion 
was  written  by  Mr.  Justice  Bradley  (39  N.  Y.  Supp.  515),  which 
commends  itself  to  our  unqualified  approval;  and,  while  the  plain- 
tiff has  availed  herself  of  the  privilege  to  reform  her  complaint^  we 
are  unable,  after  a  careful  reading  of  the  amended  pleading,  to  dis- 
cov£r  wherein  she  has  successfully  met  the  adverse  criticism  to 
whidi  the  first  complaint  was  subjected.  But,  if  we  correctly  ap- 
prehend the  present  attitude  of  the  plaintiff's  counsel,  he  does  not 
rely  with  so  much  confidence  upon  the  amendments  which  have  been 
incorporated  into  his  pleading  as  he  does  upon  the  general  propo- 
sition that  the  complaint  has,  from  the  very  first,  contained  a  good 
and  complete  cause  of  action,  inasmuch  as  it  alleges  facts  which, 
if  true  (as  they  must  be  assumed  to  be  in  the  present  situation  of 
the  case),  constitute  a  crime;  his  theory  being,  as  we  understand  it, 
that  this  necessarily  determines  the  wrongful  character  of  the  acts 
complained  of,  and  requires  that  a  court  of  equity  shall  discover 
some  suitable  remedy  therefor.  The  crime  which  it  is  claimed  has 
been  committed  by  the  defendant  is  tliat  which  is  defined  by  sec- 
tion 662  of  the  Penal  Code,  which,  so  far  as  deemed  applicable, 
reads  as  follows,  viz. : 

"A  person  who  falsely  personates  another,  and  in  such  assumed  character 
■larrles,  or  pretends  to  many,  or  to  sustain  the  married  relation  towards  an- 
other, with  or  without  the  comUvance  of  the  latter,  is  punishable  by  impris- 
onment In  a  state  prison  for  not  mors  than  ten  years." 

We  do  not  wish  to  be  understood  as  assenting  to  the  proposition 
of  the  plaintiff's  counsel  that  the  violation  of  any  provision  of  the 
criminal  law  necessarily  established  a  right  to  maintain  a  civil  suit; 
nor  is  it  necessary  to  seriously  consider  the  same,  for  we  think  the 
learned  counsel  is  clearly  in  error  when  he  asserts  that  the  defend- 
ant has  violated  the  provision  of  the  Penal  Code  just  quoted,  aa  it 
is  not  claimed  that  before  marrying,  or  pretending  to  marry,  or 
prior  to  sustaining  the  marriage  relation,  with  Hodecker,  she  falsely 
personated  the  plaintiff.  Indeed,  she  never  pretended  to  personate 
ber.  Bhe  has  simply  held  herself  out  to  the  world  as  "Mrs.  Frederick 
Hodecker" ;  and  while,  in  doing  so  under  the  circumstances  detailed 
in  the  complaint,  she  was  undoubtedly  guilty  of  conduct  which  was 
morally  indefensible  and  false  in  fact,  she  did  not  tJiereby  bring  her- 
■elf  within  either  the  letter  or  the  spirit  of  the  offense  denoonced  by 
the  section  in  question,  and  consequently  the  counsel's  contention, 
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SO  far  as  it  is  founded  upon  the  supposed  commissioB  ot  a  crime,  is 
utterly  fallacions.  But,  without  prolonging  the  discussion  of  the 
various  questions  to  which  our  attention  has  been  directed,  it  is 
sufUcient  to  say  that  for  the  reason  just  stated,  as  well  as  for  those 
given  by  Mr.  Justice  Bradley,  we  are  of  the  opinion  that  the  de- 
murrer should  be  sustained. 
•   Interlocutory  judgment  affirmed,  with  costs. 


JOUPFRET  V.  LOPPIN  et  ai 
(Supreme  Conrl  Appellate  Division,  Plrst  Department.    Atifrnst  4,  1897.) 

1.  WiiiLS— Lkgacibs— Charoks  on  Rkaltt. 

Lands  acquired  after  the  execution  of  a  will  are  not  chargeable  with  the 
payment  of  legacies,  where  the  will  shows  no  Intention  of  the  testator  tliat 
they  should  be  so  charged. 

9.  Same— Intention  op  Testatdb. 

A  testator  directing  the  payment  of  certain  legacies  from  the  sale  of  cer- 
tain real  estate  will  be  deemed  to  have  intended  that  subsequently  acqiflrcd 
real  estate  should  be  charged  with  the  payment  of  debts,  rather  than  that 
directed  to  be  sold,  If  It,  together  with  the  personalty,  should  be  insuffi- 
cient to  pay  the  debts  and  legacies. 

&  Partition — Decree— Jciiisdiction. 

In  a  partition  suit  by  heirs  and  legatees,  the  decree  should  not  provide 
for  the  payment  of  the  claims  of  testator's  creditors  from  the  proceeds  of 
sale,  though  the  executnrs  admit  the  claims  are  valid,  as  siKb  matten 
■bould  be  determined  In  the  surrogate's  court 

Appeal  from  special  term.  New  York  county. 

Action  by  Heloise  A.  Jonffret  against  Albert  J.  Loppin,  individually 
and  as  executor,  and  others.  Defendants  Jeannette,  Irene,  and  Ed- 
ward Loppin,  by  guardian  ad  litem,  appeal  from  so  much  of  a  judgmmt 
in  partition  as  adjudges  that  their  share  is  chargied  with  certain  debts 
and  legacies  of  the  testator.     Modified. 

Argued  before  VAN  BHUNT.  P.  J.,  and  RUM8EY,  PATTEBSON, 
O'BRIEN,  and  PARKER,  JJ. 

Paul  N.  Turner,  for  appellants. 

(George  Putnam  Smith  and  H.  A.  Vieu,  for  respondent. 

PAREZER,  J.  This  action  was  brought  to  partition  certain  lands 
as  to  which  Alexander  Loppin  died  intestate.  He  left  a  last  will  and 
testament,  which  was  executed  some  time  before  he  acquired  the  prop- 
erty which  is  the  subject  of  this  controversy,  by  which,  among  other 
things,  he  gave  to  each  of  his  three  children  the  sum  of  flO.OOO,  and 
directed  that  after  a  year  the  house  in  which  he  lived,  and  which  was 
the  only  real  estate  then  owned  by  him,  should  be  sold  at  public  auc- 
tion, "and,  after  paying  the  sum  as  before  said,  the  balance  to  be  divid- 
ed into  five  equal  parts  between  the  survivors  or  their  issue,  the  said 
Aimee  Bell,  Heloise  Loppin,  Albert  Loj^in,  Alice^  Loppin,  issue  of 
Alexander  Lt^pin."  The  house  has  been  sold  by  .the  executors  in 
obedience  to  the  mandate  of  the  will,  the  sum  realized  therefrom  being 
about  f20,000.  As  this  sum  is  inadequate  to  pay  more  than  aboat 
two-thirds  of  the  legacies,  the  legatees,  in  this  action,  claim  the  right 
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to  have  the  proceeds  of  the  real  estate  in  question  applied  towards  the 
payment  of  their  legacies,  after  the  payment  of  the  costs  of  the  action 
and  the  debts  of  the  intestate.  The  jnderment  so  p^0Tides,  bnt  it  can- 
not be  sustained.  The  personalty  is  the  primary  fund  for  the  pay- 
taent  of  legacies.  If  the  proceeds  thereof,  after  taking  therefrom  the 
expenses  of  administration- and  the  sum  necessary  to  pay  the  debts  of 
a  deceased,  prove  insu£Qcient  to  pay  the  legacies  in  full,  then  the 
legacies  must  be  paid  iM-oportionately,  unless  it  appears  upon  the  fane 
of  the  will,  or  from  the  will,  read  in  connection  with  the  surrounding 
circomstances,  that  it  was  the  intention  of  the  testator  that  the  pay- 
ment of  the  legacies  should  be  charged  upon  the  whole  or  scmie  part  dt 
bis  real  estate.  The  intestate  intended  that  the  house  in  which  he 
lived,  and  the  only  house  which  he  owned  at  the  time  of  the  execution 
of  the  will,  diould  be  used  in  payment  of  the  legacies.  He  ordered 
his  executors  to  sell  it.  and  to  apply  the  proceeds  to  that  purpose 
so  far  as  the  same  should  be  needed.  But,  as  to  the  real  estate  now 
in  controversy,  there  is  no  indication  in  the  will  of  an  intention  to 
have  the  payment  of  the  legacies  made  a  charge  upon  it.  Indeed,  he 
did  not  own  it  at  that  time,  nor  does  it  appear  that  he  then  contem- 
plated owning  it  av  any  other  real  estate.  There  is  no  foundation, 
therefore,  for  that  portion  of  the  decree  which  adjudges  the  legacies 
to  be  a  charge  upon  the  premises,  and  it  should  be  modified  accord- 
ingly. 

The  appellants  also  insist  that  the  proceeds  resulting  from  the  sale 
of  the  house,  out  of  which  the  testator  directed  the  legacies  to  be  paid, 
are  chargeable  in  the  first  instance  with  the  payment  of  the  testator's 
debts.  But  we  agree  with  the  conclusion  reached  by  the  trial  court, 
that  it  was  the  intention  of  the  testator  to  appropriate  the  proceeds 
of  the  house  and  lot  mentioned  in  the  will  to  the  payment  of  the 
legacies,  and,  if  at  the  time  of  his  death  the  personalty  was  insnlB- 
cieiit  for  that  purpose,  then  such  other  real  estate  as  the  testator  had 
should,  in  the  first  instance,  be  apiuropriated  to  the  payment  of  his 
indebtedness. 

Hie  decree  further  provides  that,  after  the  payment  of  the  oqbIb, 
referee's  fees,  expenses  of  sale,  taxes,  assessments,  water  rates,  insur- 
ance, liens  established  before  the  death  of  the  said  decedent,  and  the 
debts  hereinbefore  referred  to,  the  rest  of  the  money  should  be  de- 
posited with  the  city  chamberlain  to  the  credit  of  the  parties  entitled 
thereto,  to  await  the  further  order  in  the  premises,  for  the  reason 
that  the  action  has  been  brought  before  three  years  have  elapsed  after 
granting  letters  of  administration  upon  the  estate  of  said  decedent, 
Alexander  Loppin.  In  so  far  as  this  provision  of  the  decree  authorizes 
the  payment  at  the  claims  which  the  decree  assumes  have  been  duly 
presented  to  the  executors  and  proved,  it  was  error. 

This  question  was  passed  upon  by  the  court  of  appeals  in  Hogan  v. 
Kavanangh,  138  N.  Y.  417,  34  N.  E.  292.  That  was  an  action  in 
equity,  brought  to  have  certain  legacies  declared  a  charge  upon  land, 
and  in  which  it  was  made  to  appear  that  the  personalty  was  insnflS- 
cient  to  pay  the  creditora  The  judgment  rendered  by  the  trial  court 
adjudged  the  legacies  to  be  a  charge  upon  land,  provided  for  its  sale, 
and  directed  that  the  proceeds  thereof  be  applied — First,  to  the  pay- 
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ment  of  the  debts  of  the  testator:  and,  eecond,  to  the  payment  of 
Jiegadea.  The  court  of  appeals  modified  the  judgment  so  as  to  provide 
for  the  sale  of  reil  estate  for  the  payment  of  legacies,  subject  to  the 
right  of  creditOTs  to  be  first  paid  out  of  the  fund  after,  but  only  after, 
the  debts  had  been  duly  established  in  surrogates'  courts,  and  soch 
proceedings  had  aa  would  authorize  the  sale  of  real  estate  for  the  pay- 
ment of  debts.     The  court  said : 

"But  the  right  of  the  creditor  to  resort  to  the  real  estate  of  his  deceased 
debtor  did  not  exist  at  common  law,  nor  was  collection  of  debts  from  real 
estate  ever  regarded  as  part  of  the  jurisdiction  of  equity.  That  right  wa» 
conferred  by  statute,  and  It  must  be  asserted  and  proved  In  the  manner  that 
the  statute  prescribes.  *  *  *  It  is  sufficient  to  say  that  a  court  of  equity 
is.  not  the  tribunal  appointed  to  administer  on  the  estates  of  deceased  persoiu: 
and  that  part  of  the  judgment  In  this  action  which  voluntarily  provides  for 
the  sale  of  real  estate  of  the  testator  for  payment  of  debts  cannot  be  aanc- 
tioned  without  encouraging  irregularities  and  perhaps  abuses  of  the  g^avedt 
kind,  and  which  in  the  end  might  seriously  atTect  the  rights  of  parties  inter- 
ested In  the  estates  of  deceased  persons.  There  can  be  no  hardship  in  requlr- 
iBg  creditors  or  their  assignees  to  proceed  in  the  regular  way  to  appropriate 
real  estate  to  the  payment  of  debts.  The  statutory  procedure  is  plain  in  itself, 
and  oDscure  or  doubtful  questions  have  been  solved  by  the  decision  of  the 
eourt." 

The  claims  of  the  creditors  of  the  testator  have  been  admitted  by 
the  executors  to  be  valid  claims  against  the  estate,  but  that  fact  does 
not  warrant  their  payment  from  the  proceeds  of  his  real  estate.  Un- 
der the  statute,  it  is  necessary  that  the  creditors  should  establish 
their  claims  by  competent  evidence  before  a  proper  tribunal  bef<«e 
there  can  be  appropriated  to  their  payment  any  part  of  the  proceeds 
of  a  decedent's  real  estate;  and  that  tribunal  the  statute  declares  to 
be  the  surrogate's  court. 

The  twenty-seventh  paragraph  of  the  decree  should  be  modified  a^ 
follows: 

-  Twenty-Seventh.  That  as  this  action  has  been  brought  before  three  yean 
have  elapsed  from  the  granting  of  letters  testamentary  upon  the  estate  ot  said 
decedent.  Alexander  Loppin,  otherwise  Imown  as  Alexander  O.  Loppln,  from 
whom  plaintiff  derives  her  title,  the  final  judgment  to  direct  that  the  proceeds 
•f  the  sale  remaining  after  providing  for  the  payment  of  the  costs,  referee's 
fees,  expenses  of  sale,  taxes,  assessments,  water  rates,  insurance,  liens  estab- 
lished before  the  death  of  the  said  decedent,  he  forthwith  paid  Into  the  sur- 
rogate's court  by  the  referee  making  such  sale,  pursuant  to  sections  2798  and 
S799  of  the  Code  of  Civil  Procedure,  by  depositing  the  same  with  the  dty 
chamberlain  of  the  city  of  New  York. 

As  thus  modified,  the  judgment  should  be  affirmed,  with  costs  to. 
these  appellants  payable  out  of  the  fund.    All  concur. 


PRBSCOTT  T.  J.  OTTMANN  MTHOORAPHINO  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.     August  4,  1887.) 

Master  and  Sbbvant— Kboliobncb— Uanobroub  Machtnbrt— Evidence. 

Where  defendant  Introduced  no  evidence,  and  plaintiff's  evidence  cens- 
ed to  show  that  the  machine  at  which  she  was  working  at  the  time  of 
the  accident  reqtrired  ollJng  twice  a  day  In  order  to  be  safely  operated, 
that  it  had  been  oiled  but  three  times  In  two  weeks,  and  that  the  acci- 
dent was  due  to  that  fact,  a  motion  to  dismiss  the  complalat  was  propedy 
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denied,  tbere  being  bo  pnof  tluU  any  employs  was  ebarged  with  the  dmHf-, 
of  oUIag>  tiw  machine. 

Appeal  from  trial  tenn,  New  York  county. 

Action  by  Annie  M.  Prescott,  an  infant,  by  Maria  Prescott,  h€* 
guardian  ad  litem,  against  the  J.  Ottmann  Lithographing  Company, 
to  recover  for  personal  injuries.  From  a  judgment  for  plaintiff,  anA 
from  an  order  denying  a  motion  for  new  trial,  defendant  appeala 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  PATTEBSON, 
OHKEEN,  and  PARKER,  JJ. 

W.  A.  Jones,  Jr.,  for  appellant 
H.  T.  Brennan,  for  respondent. 

PATTERSON,  J.  There  were  no  exceptions  taken  on  the  trial  vt 
this  cause  to  the  charge  of  the  judge,  nor  to  his  rulings  upon  the  ad: 
mission  or  rejection  of  evidence;  nor  was  any  testimony  introduced 
by  the  defendant,  who  relied  alone  upon  the  motion  to  dismiss  the 
complaint  at  the  close  of  the  plaintiff's  case.  That  motion  was  prop- 
erly denied.  The  judge  properly  submitted  the  case  to  the  jury,  for 
they  were,  at  all  events,  to  pass  upon  the  credibility  of  the  plidntifl 
and  the  subject  of  the  amount  of  damages.  The  plaintiff  had  failed  to 
show  any  defect  in  the  construction  of  the  machine  at  which  she  was 
working  when  the  accident  happened,  but  there  was  testimony  tend- 
ing to  ^ow  that  at  that  time  the  machine  was  not  in  a  safe  condition 
for  use  by  an  operator.  The  claim  (Hi  the  part  of  the  plaintiff  was 
that,  for  the  want  of  proper  oiling,  it  had  become  unsafe.  She  had 
been  working  on  the  macliine  only  two  weeks,  and,  according  to  her 
story,  she  had  used  it  in  the  precise  manner  in  which  she  was  in- 
structed to  use  it  by  Mr.  Myers,  by  whom  she  was  employed  for  the 
defendant  The  only  question  ot  fact  really  arising  in  the  case  was 
with  reference  to  oiling  the  machine.  The  designer  and  inventor  of 
this  very  machine  was  put  on  the  stand  as  a  witness  for  the  plaintiff^ 
and  he  testified  that  the  machine  required  oiling  twice  every  day,  run- 
ning at  the  speed  they  had  to  attain  in  lithographing  and  paper 
cutting,  which  was  the  use  to  which  this  machine  was  applied.  He 
also  testified  that  that  was  a  well-known  fact  among  machinists  and 
people  familiar  with  machines.  If  the  machine  is  not  oiled  properly, 
the  beai;ing  of  the  fly  wheel  that  revolves  on  the  shaft  is  liable  to  get 
hot.  "The  clutch  will  break  or  throw  out.  and  will  allow  the  press 
to  keep  going  right  on  around,  without  any  effect  of  the  treadle  at  all." 
*The  clutch  is  to  allow  the  press  to  make  one  operation  by  pressing 
your  foot."  That  was  precisely  the  edtcation  at  the  time  of  the  occur- 
rence which  resulted  in  the  injuries  to  the  plaintiff's  hand,  viz.  the  die, 
instead  of  stopping  when  the  plaintiff's  foot  was  removed  from  the 
treadle,  kept  plunging,  and  cut  off  parts  of  her  fingers  before  she  could 
withdraw  them.  It  appeared  by  the  testimony  of  the  plaintiff,  which 
Is  «itirely  uncontradicted,  that,  during  the  two  weeks  that  ebe  was 
employed  upon  the  machine,  it  was  oiled  but  three  time&  The  pdint 
on  behalf  of  the  appellant  is  that,  assuming  the  plaintiff's  testimony 
to  be  tm^  as  the  joiy  have  found  it  to  be,  then  it  is  apparent  that 
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the  n&Bafe  condition  of  the  machine  was  the  resalt  of  negliRenceon 
the  part  of  some  fellow  gervant  of  the  plaintiff.  But  the  difflcnlty 
with  the  proposition  of  the  appellant  in  that  regard  is  that  there  is 
act  a  particle  of  proof  to  show  that  the  defendant  ever  devolved  npbn 
any  one  the  duty  of  oiling  that  machine  in  the  way  required  to  make 
it  safe,  or,  indeed,  to  oil  it  at  all.  No  one  was  charged  with  that  duty, 
no  servant  was  employed  or  instructed  to  do  it,  so  far  as  the  proof 
discloses.  On  one  of  the  three  occasions  when  it  was  oiled,  the  ma- 
chine was  making  a  noise,  and  Mr.  Myers,  the  superintendent,  sent  for 
an  oil  can,  and  had  it  oiled.  On  the  other  two  occasions  it  seems  that 
a  machinist  came  and  oiled  it.  There  is  therefore  absent  from  the 
case  any  evidence  to  show  that  the  master  gave  directions  or  took  any 
means  to  provide  for  the  proper  and  safe  running  of  the  machinery, 
and  in  that  respect  the  case  differs  from  those  cit^  by  counsel  for  the 
appellant,  in  which  nonsuits  have  been  granted  in  actions  of  this 
character.  Where  a  defendant  has  furnished  means  and  convenien- 
ces for  keeping  machinery  in  proper  condition  for  safe  opo'ation, 
and  employed  some  one  whose  duty  it  was  to  use  those  means  and 
appliances,  the  neglect  to  use  them  is  not  chargeable  to  the  master. 
But  in  all  those  cases,  of  which  Webber  v.  Piper,  109  N.  Y.  496, 17  N.  E. 
216,  is  a  fair  example,  all  that  was  required  of  the  master  had  beea 
done  by  him. 

The  ruling  of  the  court  below  in  refusing  to  dismiss  the  complaint 
was  right.  We  are  unable  to  say,  under  all  the  circumstances  of  the 
case,  that  the  verdict  was  excessive,  and  therefore  the  judgment  and 
order  ai^aled  from  must  be  affirmed,  with  costs.    All  concnr. 


RICHARDSON  T.  SUN  PRINTINQ  ft  PUBLISHING  ASS'N. 

(Supreme  Court,  Appellate  Division,  First  Department    Angnst  4,  1807.) 

1  Plbadhto — MoTfOM  TO  Open  Dbtault. 

Motion  papers  containing  no  copy  of  the  proposed  answer  are  Insnfflcient 
to  authorize  the  opening  of  defendant's  default 
i.  Samb— Costs— Event  op  Snrr. 

The  costs  of  a  motion  to  opexi  defendant's  defantt  shonld  not  abide  tlie 
event 

Appeal  from  special  term,  New  York  county. 

Motion  by  the  Sun  Printing  &  Publishing  Association  to  opea  its 
default,  and  to  answer  to  the  complaint  of  Henry  A.  Richardson. 
Fnmi  an  order  granting  the  motion,  with  |10  costs  of  motion  to  abide 
the  event,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ, 

Joseph  J.  Ck>m,  for  appellant. 
Franklin  Bartlett,  for  respondent. 

PER  CURIAM.  The  motion  papers  were  defective,  in  that  they 
contained  no  copy  of  the  proposed  answer.  Reynolds  v.  Palen,  13 
CHv.  Proc.  R.  200;  PhUlips  v.  Society  (Sup.)  26  N.  Y.  Supp.  522.     Thil 


Digitized  by  VjOOQ  IC 


8np.  Ot)  HARDT   V.  LEVY.  815 

objection  was  not  waived,  but  was  taken  in  the  form  of  an  aiBdavil 
made  by  one  of  the  attorneys  for  the  plaintiff.  It  was  error  to  direct 
that  costs  of  the  motion  stiould  abide  the  event..  It  held  out  to  the 
defendant  the  promise  of  a  reward  as  a  premium  upon  its  default  in 
case  the  action  were  determined  against  the  plaintiff. 

The  order  should  be  reversed,  with  |10  costs  and  printing  disburse- 
ments, and  the  motion  denied,  with  f  10  costs,  bat  with  leave  to  renew 
upon  other  papm. 


HARDT  et  al.  v.  LEVY  et  aL 
(Supreme  Cktnrt,  Appellate  Division,  First  Department    Anguat  4,  1897.) 

1.  Rbceivers—Accocktiho— Expenses. 

Under  an  order  to  a  referee  to  take  and  fftate  Qie  accounts  of  a  receiver, 
and  to  "make  all  such  juat  allowances  as  the  receiver  maj  be  entitled  to 
according  to  law,"  such  receiver  should  be  allowed  all  such  proper  ex- 
penses as  he  Incurred  In  the  discbarge  of  his  duty  as  such  officer. 

S.  Samb— Umacthorized  Uisbdrsrments. 

It  was  error  to  expunge  from  the  account  stated  bj  euch  referee  all  Itenm 
of  diiibursement  not  made  or  deemed  to  hare  been  made  nnder  specific  or- 
ders of  the  court,  and  commissions  to  the  receiver,  on  the  alleged  ground 
th.1t  such  receiver  had  been  lmproi>erly  appointed,  and  that  such  receiver- 
ship should  not  have  been  created,  where  the  validity  of  his  appointment 
was  not  before  the  court  as  an  original  question.  It  having  already  been 
snxlnlned  by  the  general  term. 

t.  Same— Attorney's  Fees— Voochers  as  Pnoor. 

But  it  was  Improper  to  allow  the  receiver  for  money  paid  by  his  attor- 
neys for  service  which  was  part  of  their  ordinary  routine  work,  and  not 
proven  to  have  been  a  necessary  disbursement;  also,  for  "carpets  and 
•window  shades";  also,  for  "trial  fee,  affidavits,  &c.,"  "currlage  hire,  tele- 
grams, &c.,"  "service  of  orders,  &c.,"  "copying  records,"  "lithographing  re- 
quests to  find,"  and  "serving  subpcenas,"— without  other  proof  to  support 
such  items  than  voucben  showing  only  the  fact  of  paymoit. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  A.  Hardt  and  others  against  Julius  Levy  and 
others,  impleaded.  From  an  order  sustaining  exceptions  to  the 
report  of  a  referee  on  the  accounting  of  H.  W.  Gray,  receiver,  the 
receiver  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

George  iZabriskie,  for  appellant. 
Ira  Leo  Bamberger,  for  respondents. 

PATTERSON,  J.  This  is  an  appeal  by  a  receiver  from  an  order 
ntade  at  the  special  term  on  a  motion  to  confirm  the  report  of  a 
referee  who  was  directed  to  take  and  state  the  accounts  of  such 
receiver  of  all  property,  assets,  and  effects  which  came  into  his 
hands;  and  the  referee  was  explicitly  instructed  to  "make  all  such 
joBt  allowances  as  the  receiver  may  be  entitled  to  according  to 
law."  That  phrase  means  all  such  proper,  legitimate,  and  neces- 
sary outlay  and  expenses  as  the  receiver  incurred  in  the  discharge 
of  his  duties,  and  pursuant  to  the  authority  with  which  he  was  in- 
vested by  the  court  as  its  officer.    The  referee  stated  the  account  of 
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assets  realized  and  of  payments  made,  and  reported  that  the  re-. 
ceiver  had  faithfully  performed  his  dnties,  and  accounted  for  all 
that  he  had  received.  Exceptions  were  taken  by  two  of  the  parties 
to  the  accounting  to  certain  credits  allowed  by  the  referee,  consti- 
tuting important  items  of  outlay  made  by  the  receiver  in  the  ad- 
ministration of  the  receivership.  The  justice,  at  special  term,  sus- 
tained the  exceptions,  and  expunged  from  the  account  all  items  of 
disbursement  not  made  or  deemed  to  have  been  made  under  specific 
orders  of  the  court,  and  disallowed  commissions  to  the  receiver. 
The  sole  ground  on  which  that  action  of  the  court  was  baaed  is 
that  the  appellant  "was  improperly  appointed  receiver  herein,  and 
that  the  receivership  should  not  have  been  created  herein." 

The  subject  of  the  validity  of  the  receiver's  appointment  was  not 
before  the  court  as  an  original  question,  and  its  action  founded  upon 
the  assumption  by  which  it  was  influenced  was  erroneous.  The  ref- 
eree was  acting  strictly  within  the  requirements  of  the  order  ap- 
pointing him.  He  was  performing  only  the  duty  devolved  upon  him. 
The  order  commanded  him  to  make  "just  allowances,"  and  he  prop- 
erly apprehended  the  force  of  that  command  in  its  general  mean- 
ing, although  some  of  his  conclusions  as  to  particular  items  were 
not  authorized  by  the  evidence.  The  order  recognized  the  right  of 
the  receiver  to  have  proper  credits  allowed  him,  and  the  circum- 
stances under  which  that  order  was  made,  and  the  proceedings  sub 
sequent  to  its  entry,  establish  the  receiver's  right  to  such  propou 
credits;  the  propriety  at  that  stage  depending,  not  upon  a  debatabli- 
question  of  the  validity  of  the  order  under  which  he  acted  as  re 
ceiver,  but  upon  the  nature  of  the  payments  for  which  he  asked 
credit.  The  order  was  entered  upon  the  denial  of  a  motion  made 
by  the  defendant  Moses  Levy;  among  other  things,  seeking  to 
vacate  the  receivership.  The  ground  of  the  motion  was  "that  the 
order  appointing  the  receiver  was  granted  without  jurisdiction,  and 
was  wrongfully  obtained  by  the  plaintiff."  Directly  involved  in  the 
very  motion  as  the  outcome  of  which  the  accounting  was  ordered, 
was  the  question  of  the  validity  of  the  appointment  of  the  receiver 
so  far  as  the  jurisdiction  to  appoint  was  concerned.  An  appeal  from 
that  order  was  taken  to  the  general  term,  and  it  was  there  affirmed 
(79  Hun,  348,  29  N.  Y.  Supp.  373),  the  court  remarking  that  "the 
burden  of  expenses  necessarily  and  in  good  faith  incurred  by  hini 
while  attempting  to  carry  out  the  orders  of  the  court"  should  i>ot 
be  inflicted  upon  the  receiver  personally.  The  court  below  ^a.^re 
no  heed  to  this  determination  of  the  appellate  branch  of  the  court 
as  it  then  was  constituted.  In  this  very  proceeding,  and  upon  a 
consideration  of  the  identical  order  under  which  this  receiver  acted; 
the  general  term,  with  all  the  circumstances  under  which  the  re^ 
ceiver  was  originally  appointed  before  it,  with  the  whole  history  of 
the  action  in  which  he  was  so  appointed  and  all  the  grounds  of 
challenge  of  that  appointment  made  plain  to  it,  refused  to  vacate 
the  appointment,  and  thus  affirmed  its  validity,  and  recognized  tii«f^ 
receiver's  right  to  protection  in  all  that  he  properly  had  done  as 
receiver.  It  is  obvious  that  the  justice  at  special  term  failed  to 
perceive  that  the  question  had  been  fully  passed  upon  in  proceed^ 
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ingB  growing  oot  of  the  order  before  him;  and,  while  the  decisions 
of  the  special  and  general  terms  may  not  have  been  technically 
binding  as  adjudications  on  the  present  exceptants,  still  their  effect 
was  indubitably  to  establish  a  rale  of  decision  applicable  to  th« 
question  of  the  validity  of  the  receiver's  appointment  by  whomso- 
ever that  question  might  be  raised,  if  brought  up  on  the  same  rec- 
ord, under  the  same  state  of  facts,  and  on  the  same  point  of  juris- 
diction. No  new  feature  pertaining  to  the  appointment  of  the  re- 
feivev  has  been  brought  to  the  notice  of  the  court,  and  the  decision 
of  the  general  term  should  have  been  followed,  for  it  was  con- 
trolling as  authority. 

We  approve  the  findings  of  the  referee  as  to  most,  but  not  as  to 
all,  the  specific  items  rejected  by  the  court.  Every  payment  ac- 
tually made  by  the  receiver  was  so  made  while  the  order  of  his  ap- 
pointment was  standing  intact  and  unreversed,  and  while  he  was 
discharging  the  duty  committed  to  him  by  the  court ;  and  that  con- 
stitutes a  radical  difference  between  this  case  and  those  cited  In 
the  opinion  of  the  court  below  on  this  motion.  The  payments  made 
to  the  attorneys  for  services  in  this  action,  and  in  Gray  against  Levy, 
were  proper  and  lawful  payments,  fully  justified  by  the  necessities 
of  the  situation;  and,  according  to  the  testimony  relating  to  the 
details  of  the  services,  the  amounts  paid  were  reasonable.  The  two 
sums  of  f250,  for  opposing  motions  to  vacate  the  order  appointing 
the  receiver,  and  making  the  motion  to  vacate  the  leave  granted  to 
the  Kings  County  Trust  CJompany  to  sue  the  receiver,  are  not  excess- 
ive, in  view  of  the  fact  that  those  charges  include  services  ren- 
dered in  the  preparation  and  argument  of  appeals  from  both  or- 
dera  It  is  too  late  for  the  trust  company  to  take  the  objection  that 
the  receiver  had  no  standing  in  court  on  either  of  those  motiona 
It  should  have  been  raised  at  the  time  those  motions  were  made. 
But  it  is  unavailable  in  any  event,  as  the  court  permitted  him  to  be 
heard,  and  recognized  him  on  the  motions.  These  charges  should 
be  allowed,  and  all  others  found  by  the  referee  except  those  follow- 
ing. The  amount  paid  by  the  receiver's  attorney  to  Mr.  Day  (|550) 
is  not  proven  to  have  been  a  necessary  disbursement,  and  there  is 
no  adequate  reason  shown  for  his  employment  to  perform  service 
which  was  part  of  the  ordinary  routine  work  of  those  attorneys  them- 
selves, and  which,  from  aught  that  appears,  might  have  been  as  well 
performed  by  correspondence.  The  items  charged  for  carpets  and 
window  shades  should  have  been  disallowed.  There  was  no  proof 
to  sustain  the  item  "trial  fee,  affidavits,  &c.,  I52..39";  and  the  same 
may  be  said  of  the  items  "carriage  hire,  t^egrams,  &c.,  |14.75"; 
"service  of  orders,  &c.,  t31.35";  "copying  records,  $45.00";  "litho- 
f^aphing  requests  to  find,  f 24.00";  "serving  subpoenas,  $408." 
There  is  no  proper  proof  to  supped  them,  and,  as  they  were  duly 
objected  to,  they  cannot  be  allowed.  The  production  of  vouchers 
for  them  does  not  prove  the  necessity  of  the  expenditures,  but  only 
the  fact  of  payment 

The  referee  also  allowed  certain  amounts  in  reduction  of  the  bal- 
ance in  the  receiver's  hands,  which  cannot  be  sustained.  Bix  hon- 
46  N.T.S.-«2 
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dred  dollars  is  thus  fixed  as  compensation  to  the  receiver's  attor- 
neys for  services  on  this  accounting.  According  to  Mr.  Barrill's 
own  testimony,  the  actual  service  rendered  was  worth  only  f250, 
and  that  is  all  that  should  have  been  allowed.  The  rest  of  the 
charge  was  for  prospective  services  if  an  appeal  were  taken ;  but  the 
estate  should  not  be  charged  with  that  under  the  circumstances  of 
the  case.  Commissions  were  properly  allowed  the  receiver.  He 
was  acting  under  the  order  of  the  court.  He  was  fully  authorized, 
and  was  required  to  perform  the  duties  of  the  receivership.  He 
diligently  and  in  good  faith  performed  his  duty.  His  functions 
were  not  terminated  until  after  the  reversal  of  the  judgment  in  this 
case  and  in  the  Gray  action,  and  he  has  done  nothing  to  deprive  him- 
self of  the  right  to  compensation.  Had  the  order  of  his  appointment 
ever  been  revoked,  a  different  situation,  requiring  perhaps  a  differ- 
ent conclusion,  would  have  been  presented. 

The  order  of  the  court  below  must  be  reversed,  and  the  motion 
to  confirm  the  rep<Hrt  of  the  referee  be  granted,  except  as  to  the 
items  hereinabove  mentioned  as  having  been  improperly  allowed; 
and  as  to  them  the  exceptions  should  be  sustained,  and  the  re- 
ceiver's account  must  be  resettled  and  readjusted  by  omitting  sada 
items  therefrom,  with  costs  to  the  appellant    All  concnr* 


LOWENTHAL  v.  LEONARD. 

(Supreme  Court,  Appellate  Division.  First  Department    At^nst  4,  1897.) 

DisoovEur— Inspection  of  booKS— Privii,eoed  Cohmontcations. 

In  an  action  by  an  executrix,  it  was  error  to  order  a  discovery  and  In- 
spection, before  tritd,  of  certain  Iraoks  of  testator,  in  plaintiff's  possession, 
wtilcti  it  was  claimed  would  show  entries  tending  to  prove  false  representa- 
tions by  testator,  set  up  In  defense,  where  such  books  contained  the  rec- 
ords of  privileged  and  confidential  statements  of  patients  to  testator,  who 
had  been  a  physician,  and  it  was  not  shown  that  the  information  deltend- 
ant  desired  for.  a  legitimate  purpose  might  not  be  bad  at  the  trial. 

Appeal  from  special  term,  New  York  county. 

Action  by  Marie  Lowenthal,  executrix  and  trustee  under  the  will  of 
Hermaa  Lowenthal,  deceased,  against  Alfred  D.  Leonard,  for  the  con- 
version of  stock  in  a  building  and  loan  association,  which  stock  plain- 
tiff alleged  was  transferred  to  her  testator  as  security  for  rent  of  a 
building  leased  by  testator  to  defendant  From  an  order  directing  the 
inspection  and  discovery  before  trial  of  certain  books  of  the  testator, 
plaintiff  appeala     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EXJMSEY,  PATTERSON, 
INGBAHAM,  and  PARKER,  JJ. 

H.  Reeves,  for  appellant 

P.  P.  Stafford,  for  respondent 

PER  ODRLAM.     This  order  should  be  reversed.     A  snfllcient  rea 
son  for  an  inspection  and  discovery  before  the  cause  is  brought  to  trtAl 
was  not  shown.     It  was  claimed  by  the  moving  party  that  the  books 
of  the  plaintiff's  testator  would  show  that  entries  are  contained  thierein 
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tending  to  prove  false  representations  made  by  the  testator  as  an  in- 
ducement to  the  defendant  to  enter  into  the  contract  with  him,  re- 
ferred to  in  the  moving  papers.  But  the  books  an  inspection  of 
which  is  sought  are  of  such  a  cliaracter,  containing,  as  they  do,  the 
records  of  privileged  and  confidential  statements  of  patients  made 
to  a  deceased  physician,  that  the  order  allowing  extracts  or  data 
from  them  should  not  have  been  made.  Marie  Lowenthal  swears  that 
all  of  the  entries  in  the  books  contain  memoranda  of  information  and 
communications  received  from  the  patients  of  the  testator,  who  was, 
at  the  time  the  entries  were  made,  a  practicing  physician.  It  is  not 
shown  that  all  the  information  the  defendant  desires  from  them  for  a 
legitimate  purpose  may  not  be  had  at  the  trial,  as  well  as  before  the 
trial.  Those  books  are  in  the  possession  of  the  plaintiff,  and  can  very 
readily  be  produced  at  the  trial  under  subpoena.  The  extent  of  the 
business  of  the  plaintiff's  testator,  so  far  as  that  may  be  determined 
from  the  record  of  persons  treated  by  him  at  his  house,  can  be  made 
Just  as  available  at  the  trial  as  before;  and  on  the  trial,  under  the 
direction  of  a  discriminating  judge,  there  can  be  no  abuse  of  the  right 
of  examination  of  the  books,  or  the  betrayal  of  the  confidential  matter 
which  is  recorded  in  them. 

The  order  appealed  from  should  be  reversed,  and  the  motion  denied, 
with  f  10  coata 


RAMSDELL  v.  NATIONAL  RIVET  &  NOVELTY  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    Angnst  4,  1897.) 

JUDOICBNT  BY  DBFAULT — VACATTOJI. 

A  motion  to  open  a  default  taken  against  plaintiff,  on  the  ground  that 
he  was  too  ill  to  travel  from  another  state,  was  properly  denied  where  it 
appeared  that  he  had  sent  false  statements  as  to  his  health,  and  that,  at 
the  time  he  claimed  to  be  too  III  to  leave  bis  house,  he  was  transacting 
business  at  a  place  50  miles  therefrom. 

Appeal  from  special  term.  New  York  county. 

Action  by  Daniel  M.  Bamsdell  against  the  National  Rivet  &  Novelty 
Ck)mpany  and  others  for  the  appointment  of  an  ancillary  receiver. 
Judgment  was  entered  against  plaintiff  by  default,  and  from  an  order 
denying  a  motion  to  vacate  the  judgment,  and  open  the  default,  he  ap- 
peals.    Afiirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ. 

John  V.  Bouvier,  for  appellant 
Frederic  R.  Kellogg,  for  respondents. 

PATTERSON,  J.  The  cause  was  duly  and  regularly  upon  the  day 
calendar.  The  plaintiff's  attorneys  moved  to  postpone  the  trial,  on 
the  alleged  ground  of  the  serious  illness  of  the  plaintiff  at  his  residence, 
in  Indianapolis.  It  was  claimed  that  he  was  a  material  and  neces- 
sary witness,  and  that  knowledge  of  his  illness  came  to  the  plaintiff's 
attorneys  after  the  cause  had  been  removed  from  the  general  to  the 
day  calendar.     Upon  conflicting  afiQdavits,  the  justice  presiding  at 
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the  Bi)ecial  term  declined  to  postpone  the  trial;  and  thereupon  the 
complaint  was  dismissed,  and  judgment  of  dismissal  and  for  costs  was 
entered  against  the  plaintiff.  Subsequently  a  motion,  in  due  form 
and  on  notice,  was  made  before  another  branch  of  the  court,  having 
cognizance  of  litigated  motions,  to  vacate  the  judgment  and  open  the 
default.  AflSdavits  were  presented  on  both  sides,  and  after  argumoit 
the  moti<ni  was  denied.  Two  justices  of  the  court  have  passed  upon 
the  merits  of  the  application,  and  it  is  apparent  that  both  were  con- 
vinced that  the  plaintiff  not  only  imposed  upon  his  own  attorneys,  but 
practiced  a  gross  deceit  upon  the  court,  by  exaggerating  his  condition 
<rf  health,  and  pretending  to  be  unable  to  travel  to  New  York  to  at- 
tend the  trial,  when  he  conld  have  done  so,  as  was  shown  by  the  fact 
that  he  was  transacting  business  at  his  own  ofBce,  and  at  a  place  50 
miles  distant  therefrom.  The  deceit  consisted  in  his  sending  false 
statements  concerning  his  health, — ^that  he  was  confined  by  illness  to 
his  house.  It  was  evident  to  the  court  below  that  he  was  trifling 
with  it,  and  that  it  suited  his  convenience  to  attend  to  his  affairs  at 
and  near  his  home,  rather  than  proceed  with  the  trial  of  the  cause 
here.  We  cannot  say  that  the  justice  by  whom  this  motion  was  de- 
cided took  an  erroneous  view  of  the  situation,  and  that  is  all  it  is 
necessary  to  say  on  the  subject. 

The  order  is  afSrmed,  with  |10  costs  and  disbursementa.     All  coo- 
cnr. 


NOBLE   V.   NOBLB. 

(Supreme  Court,  Appellate  Dlrislon,  First  Department    August  4,  1887.) 

1.  DivoRCB— Ammont  after  FiNA.t,  Dbcrge. 

Although  alimony,  unless  provided  for  In  the  final  Jndgment,  cannot  be 
awarded  by  subsequent  order,  yet  the  provision  essential  as  the  ba^  of 
a  subsequent  order  Is  not  necessarily  the  allowance  by  specific  menUoB 
of  a  definite  sum. 

S.  Same — Reservation  in  Dboreb. 

A  reservation  In  a  decree  of  divorce  grantmg  plaintiff  leave  to  apply  "for 
such  other  provision,  touching  an  allowance  or  otherwise,"  as  any  change 
in  the  circumstances  of  the  parties  might  require,  authorized  a  subsequent 
application  for  an  allowance  for  alimony,  and  for  the  support  and  educa- 
tion of  children. 

8.  Same— Mod  I  FIG  A  TON  of  Order. 

Where  a  decree  of  divorce  provides  for  a  modification  or  further  <mler 
regarding  alimony  if  the  circumstances  of  the  parties  should  change,  the 
establishment  of  a  change  of  circumstances  is  a  prerequisite  to  a  modifi- 
cation of  the  decree. 

Appeal  from  special  term,  New  York  county. 

Action  by  Frances  J.  Noble  against  Frederick  H.  Noble  for  divorce, 
in  which  a  decree  was  granted  for  plaintiff.  Plaintiff's  motion  for  an 
order  modifying  the  decree  was  denied,  and  she  appeala     AflQrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  PATTERSON, 
INGRAHAM,  and  PARKER,  JJ. 

Howe  &  Hummel,  for  appellant 
0,  H.  Kelby,  tor  respondent. 
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PATTERSON,  J.  The  order  appealed  from  was  made  on  the  de- 
nial of  a  motion  of  the  plaintiff  for  a  modification  of  a  decree  of 
divorce  entered  in  her  favor  against  the  defendant,  and  by  which  she 
nsked  that  provision  be  made  for  the  payment  to  her  by  the  defendant 
of  a  sum  of  money  for  the  maintenance  and  support  of  herself,  and  of 
her  two  infant  children,  who  are  in  her  custody  and  under  her  con- 
trol. She  sets  forth  her  inability  to  provide  for  and  support  the  chil- 
dren. In  the  decree  of  divOTce  referred  to,  no  express  provision  was 
made  either  for  alimony  to  the  plaintiff  or  for  the  support,  education, 
or  maintenance  of  her  children.  But  those  matters  were  not  left 
totally  unprovided  for,  it  being  inserted  in  the  decree  as  one  of  its 
provisions  that  the  plaintiff  "may  apply  at  the  foot  of  this  judgment, 
as  she  may  be  advised,  for  such  other  provision,  touching  an  allowance 
or  otherwise,  as  any  change  in  the  circumstances  of  the  parties  may 
require."  It  is  the  settled  law  of  this  state  thaf,  unless  alimony  is 
provided  for  in  the  final  judgment,  it  cannot  be  awarded  by  subse- 
quent order,  but  providing  for  alimony  does  not  necessarily  mean  the 
allowance  by  specific  mention  of  a  fixed  and  definite  sum.  Section 
1759  of  the  CJode  of  Civil  Procedure  relates  to  modifications  of  pro- 
visions as  to  alimony  made  in  a  judgment.  Section  1771  of  that  Code 
relates  to  applications  before  final  judgment,  or  modifications  of  final 
judgments,  containing  provisions  for  the  support  and  maintenance  of 
children  only.  This  application  in  its  nature,  and  under  the  circum- 
stances of  the  case,  seems  to  come  within  the  purview  of  the  Code. 
There  is  a  resen-ation  of  power  in  the  decree  to  make  a  further  order 
for  allowance,  and  the  reservation  is  sufficiently  broad  to  allow  an 
ai'plication  of  this  character  to  be  made.  In  Galusha  t.  Qaluaha, 
i;{8  N.  Y.  281,  33  N.  E.  10fi2,  it  is  said  that  alimony  need  not  be  de- 
termined when  the  judgment  dissolving  the  marriage  is  entered,  pro- 
viding the  right  to  have  it  subsequently  determined  is  reserved  in  the 
judgment.  And  in  Stahl  v.  Stahl,  12  N.  Y.  Supp.  855,  it  was  held 
by  the  general  term  of  the  supreme  court  "that  the  reservation  of  this 
right,  being  part  of  the  original  decree,  was  designed  to  continue  (he 
subject  to  which  it  related  within  the  jurisdiction  of  the  court,  and  was 
in  effect  a  continuation  of  the  power  of  the  court  over  the  subject  and 
the  parties,  and  was  not  as  to  alimony  a  final  judgment."  These 
views  are  sufficient  to  indicate  that  the  learned  judge  below  was  mis- 
taken in  applying  to  the  decision  of  this  application  the  doctrine  of  the 
case  of  Kamp  v.  Kamp,  59  N.  Y.  212,  and  similar  cases.  But  the 
papers,  as  they  were  presented  to  the  court  below,  would  not  have  justi- 
fied the  granting  of  any  specific  sum,  nor  a  determination  of  the  mo- 
tion in  the  plaintiff's  favor,  on  the  merits.  There  was  nothing  to  show 
that  the  defendant's  circumstances  had  changed  since  the  decree  of 
divorce  was  entered;  and  that  is  something  that  must  be  shown,  to 
entitle  the  plaintiff  to  a  modification  of  the  decree  or  to  a  further 
iffder. 

The  order  therefore  must  be  affirmed,  but.  under  all  the  circum- 
stances of  the  case,  without  costs,  and  without  prejudice  to  the  plain- 
tiff to  make  a  new  motion  upon  proper  papers,  as  she  may  be  advised. 

RfTMSEY,  INOBAHAM,  and  PARKER,  JJ.,  concur.  VAN 
BKUNT,  P.  J.,  concurs  in  result. 
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MYER  V.   ABBETT. 

(Sapreme  Court,  Appellate  Division,  First  Department    Angnst  4,  1897.) 

Attorneys— SuBsTiTOTiON — Docebtino  .Judgment  fob  Fees  against  Cuest. 
On  a  motion  by  plaintiff  for  a  substitution  of  attorneys,  and  the  con- 
firmation of  the  report  of  a  referee  as  to  tJie  amount  due  the  former  attor- 
neys from  plaintiff,  rule  27  of  the  general  rules  of  practice  does  not  au- 
thorize a  provision  In  the  order  that  judgment  be  doclseted  ag^alnst  plaintiff 
in  favor  of  the  claimants  for  the  amount  due  for  their  services  as  flxc  I; 
such  rule  having  no  application  to  such  proceeding,  and  refMTing  only  ro 
orders  granted  on  petitions  where  no  complaint  is  filed,  and  not  to  orders 
entered  on  decisions  of  ordinary  motions. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Mary  H.  Myer^  individually  and  as  trustee  of  the  estate 
of  Clark  L.  Sharpsteen,  deceased,  and  as  general  guardian  of  Mary 
Helena  Sharpsteen,  an  infant,  against  Leon  Abbett,  as  executor  of 
the  estate  of  William  J.  A.  Fuller,  deceased,  and  others,  in  which 
plaintiff  moved  for  an  order  of  substitution  of  attorneys.  From  an 
order  confirming  the  report  of  a  referee  awarding  Hascall,  Clarke 
&  Vander  Poel,  plaintiff's  former  attorneys,  a  certain  sum  as  fees 
in  the  case,  and  directing  that  a  judgment  be  docketed  against 
plaintiff  in  their  favor  for  sudi  amount,  plaintiff  appeals.  Mod- 
ified. 

Argued  before  VAN  BRUNT.  P.  J.,  and  EUMSEY,  PATTER- 
SON, INGRAHAM,  and  PARKER,  JJ. 

E.  W.  Johnston,  for  appellant. 
J.  H.  Judge,  for  respondent. 

PATTERSON,  J.  The  appeal  from  the  order  confirming  the  re- 
port of  the  referee  brings  up  for  consideration,  in  the  first  place, 
the  finding  made  as  to  the  value  of  the  serviqes  rendered  to  the 
plaintiff  by  the  claimants,  the  attorneys  who  represented  her  im- 
mediately before  the  substitution  of  her  present  attorneys.  On  ex- 
amining the  record  to  ascertain  what  services  were  performed,  and 
the  value  tiiereof,  we  find  that  they  extended  over  a  period  of  some- 
thing more  than  two  years,  but  they  were  not  of  such  a  character 
as  involved  any  special  skill  or  unusual  labor,  and  assuming,  as  was 
undoubtedly  the  fact,  that  they  performed  all  the  services  precisely 
as  they  state,  it  is  evident  that  many  of  the  items  contained  in  the 
account  are  ordinary  routine  services,  for  which  no  specific  diargo 
was  or  could  be  made.  The  whole  bill  is  for  services  rendered  in 
one  action.  When  the  claimants  whose  bill  is  now  under  exami- 
nation came  into  the  case  it  was  at  issue,  and  had  been  on  trial  for 
a  long  time  before  a  referee.  Taking  into  consideration  the  state- 
ment of  items  of  their  bill,  and  bearing  in  mind  that  there  is  but 
one  subject  of  employment,  and  that  their  services  were  in  connec- 
tion with  a  case  taken  np  by  them  before  a  referee,  and  the  trial  of 
which  is  still  unfinished,  we  think  there  has  been  too  liberal  a  val- 
uation placed  upon  the  services  of  these  attorneys.  There  was 
conflicting  evidence  of  expert  witnesses  as  to  the  value  of  the  serv- 
ices, but  we  are  of  the  opinion  that  the  estimate  ot  value  made  by 
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the  two  New  York  attorneys,  testifying  on  behalf  of  the  defendant, 
was  the  more  reasonable  and  proper  one  under  all  the  circnmstances 
of  the  case.  The  order,  therefore,  with  reference  to  this  matter, 
should  be  modified  by  reducing  the  amount  of  the  value  of  the  serv- 
ices to  the  sum  of  {2,000,  which  is  the  precise  value  put  upon  them 
by  the  claimants  before  any  litigation  was  had.  Seven  hundred 
and  sixty-flve  dollars  having  been  paid  on  account,  the  balance  of 
|1,236  remains,  to  which  should  be  added  |44.91  disbursements,  mak- 
ing a  total  now  due  and  unpaid  of  {1,279.91, 

There  is  a  provision  contained  in  the  order  that  judgment  be  dock- 
eted against  the  plaintiff  in  favor  of  the  claimants  for  the  amount 
of  their  services  as  fixed,  and  this  appeal  involves  the  propriety  of 
that  provision.  It  is  claimed  that  under  rule  27  of  the  general  rules 
of  practice  such  a  provision  was  authorized  The  rule  referred  to 
has  no  application  to  a  proceeding  of  this  character,  and  was  not 
Intended  to  accomplish  such  a  purpose.  It  refers  only  to  orders 
granted  on  petitions  where  no  complaint  is  filed,  and  was  intended  to 
cover  that  class  of  applications  that  could  be  made  only  on  petition, 
and  not  to  relate  in  any  way  to  orders  entered  upon  the  decision  of 
ordinary  motions  such  as  this  is.  The  provision  relating  to  the  en- 
try of  judgment  must  be  expunged. 

The  order  appealed  from  must  be  modified  in  accordance  with  the 
forgoing  views,  and,  as  modified,  aflSrmed,-  without  costs  of  this  ap- 
peal to  either  party.    All  concur. 


LATIMER  et  al.  v.  VEADBR. 

(Supreme  Conrt,  ^Appellate  Division,  First  Department.    Anj^st  4,  1897.) 

I.  Bakks— Appropriation  op  Money  by  Employes — Liability  of  Officers. 
A  paying  teller  1b  liable  to  the  bank  for  money  stolen  from  It  by  co-em- 
ployte  who  are  his  subordinates,  with  his  knowledge  and  connlTance. 

8.    HORTOAGE — DbBTS   SECURED. 

A  defalcation  having  been  discovered  by  the  ofiScers  of  a  bank,  the  secre- 
tary confessed  that  he  had  appropriated  a  part  of  the  missing  money, 
which  he  claimed  to  have  restored;  stated  his  willingness  to  make  good 
anything  for  which  he  was  directly  or  Indirectly  responsible;  and  executed 
a  mortgage  to  secure  a  written  agreement  that  If,  after  further  inyestlgn.- 
tlon.  there  should  be  found  to  exist  any  "Indebtedness"  from  him  to  the 
bank,  he  -would  pay  the  same.  Held,  that  the  security  covered  the  mort- 
gagor's liability  to  the  b.ink  for  money  stolen  by  employes  through  his  con- 
nivance or  culpable  negligence. 

Appeal  from  special  term,  New  York  county. 

Action  by  G.  Byron  Latimer  and  the  Irving  Savings  Institution 
against  William  H.  Buxton  and  others  to  foreclose  a  mortgage.  From 
a  judgment  for  plaintiffs,  defendant  Buxton,  who  alone  appeared,  ap- 
pealed; and,  having  died  pending  the  appeal,  the  action  was  contin- 
ued against  James  M.  Veader,  as  his  executor.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Robert  Hunter  McGrath,  Jr.,  for  appellant. 
Charies  E.  Rushmore,  for  respondenta 
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INGRAHAM,  J.  This  action  waa  brought  to  foreclose  a  mortgage 
made  by  one  William  H.  Buxton,  the  appellant's  testator,  to  one 
Bainbridge  Colby,  and  assigned  by  said  Ck)lby  to  the  plaintiff  Latimra*, 
and  was  given  to  secure  the  performance  of  the  covenants  and  condi- 
tions of  a  certain  agi'eement  bearing  even  date  with  the  mortgage, 
viz.  May  4,  1893.  The  condition  of  the  moilgage  was  that  "provided 
always  that,  if  the  said  party  of  the  first  part,  his  heirs,  executors,  or 
administrators,  shall  faithfully  do  and  perform  all  the  covenants  and 
conditions  of  the  said  agreement  hereinbefore  referred  to  on  his  part 
to  be  performed,  that  then  these  presents  and  the  estate  hereby 
granted  shall  cease,  terminate,  and  be  void";  followed  by  a  covenant 
of  the  mortgagor  that  he  "will  faithfully  perform  each  and  every  of 
the  covenants  and  conditions  of  the  said  agreement  with  the  said  parly 
at  the  second  part  by  the  party  of  the  first  part  to  be  performed,  and 
pay  any  and  all  sums  of  money  therein  referred  to."  The  agreement 
described  in  the  mortgage  provides  that  whereas  the  said  Buxton  "is 
and  for  some  time  past  has  been  the  secretary  of  the  Irving  Savings 
Institution,  a  corporation  organized  under  the  laws  of  the  state  of  New 
York,  and  it  is  claimed  by  the  said  institution,  or  some  of  the  ofBcera 
thereof,  that  said  party  of  the  first  part  is  indebted  to  it  for  a  large 
amount  of  money,  which  indebtedness,  if  any,  was  created  under  cir- 
cumstances not  herein  set  forth,  but  which  may  be  shown  if  this  agree- 
ment is  ever  sued  upon  in  a  court  of  law  or  equity ;  and  whereas,  the  ex- 
act amount  of  such  indebtedness,  if  any,  has  not  been  yet  determined, 
but  is  about  to  be  investigated  and  fixed,  and,  if  any  be  found  to  exist, 
said  party  of  the  first  part  is  to  pay  the  same,  and  in  the  meantime 
desires  and  has  agreed  to  secure  the  payment  thereof  by  mortgage 
upon  certain  real  estate  owned  by  him;  and  whereas,  the  said  sav- 
ings institution  has  appointed  the  party  of  the  second  part  to  act  for 
and  to  represent  it  in  this  agreement,  and  the  party  of  the  first  part 
hereby  recognizes  the  party  of  the  second  part  in  such  capacity :  Now, 
therefore,  in  consideration  of  the  premises,  and  of  the  sam  of  one 
dollar  to  him  in  hand  paid,  and  of  other  good  and  valuable  considera- 
tions, receipt  whereof  is  hereby  acknowledged,  the  party  of  the  first 
part  covenants  and  agrees  to  and  with  the  party  of  the  second  part  as 
follows:  First.  That  if,  aftar  an  examination  and  investigation 
of  his  accounts  and  dealings  with  said  Irving  Savings  Institution, 
there  shall  be  found  to  be  any  indebtedness  from  said  party  of  the 
first  part  to  said  institution,  he  will  pay  the  same,  with  lawful  inter- 
est thereon,  on  demand.  Second.  That  the  said  institution  shall  have 
twelve  months  from  the  date  hereof  within  which  to  complete  such 
examination  and  investigation.  Third.  The  party  of  the  first  part, 
contemporaneously  with  the  execution  of  this  agi-eement,  having  exe- 
cuted and  delivered  to  the  party  of  the  second  part  a  mortgage  npon 
certain  real  estate  owned  by  him,  to  secure  the  payment  of  whatever 
sum  of  money  may  be  found  to  be  due  from  said  party  of  the  first  part 
to  said  institution  as  aforesaid,  with  the  lawful  interest  thereon,  and 
the  faithful  performance  of  the  covenants  and  conditions  herein  con- 
tained, now,  therefore,  in  the  event  that  he  shall  fail  to  pay  such  in- 
debtedness, with  the  interest  thereon,  as  aforesaid,  the  party  of  the 
second  part  may  avail  himself  at  once  of  the  said  mortgage  for  the 
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purpose  of  realizing  for  the  said  institution  the  amount  of  such  in- 
debtedness, with  interest  and  costs  and  expenses.  If,  howeya-,  upon 
the  expiration  of  said  period  of  twelve  months  above  provided,  no  in- 
debtedness from  the  party  of  the  first  part  to  said  savings  institution 
^BhalI  be  found  to  exist,  then  the  party  of  the  second  part  shall  cancel 
the  said  mortgage  of  record." 

The  complaint  alleges  the  execution  of  this  mortgage  and  agreement, 
and  that,  upon  an  examination  and  investigation  of  the  accounts  and 
dealings  of  said  defendant  William  H.  Buxton  with  said  plaintiff 
Irving  Savings  Institution,  it  appeared  that  said  Buxton  was  indebt- 
ed to  the  said  institution  in  the  sum  of  $32,919.57,  with  interest  The 
answer  of  the  defendant  denies  his  indebtedness  to  the  savings  institu- 
tion in  any  sum  whatever,  and  the  issue  raised  by  this  denial  is  the 
first  question  fM^sented  upon  this  appeal.  Jt  appears  that  the  de- 
fendant entered  into  the  employ  of  the  savings  institution  in  the  year 
1863  as  a  clerk;  that  subsequently  there  were  in  the  employ  of  the 
said  institution  two  clerks,  of  whom  the  defendant  was  one,  whose 
duty  it  was  to  receive  money  from  depoeitois,  and  pay  it  out  to  than. 
He  continued  to  act  in  that  capacity  until  the  year  1890,  when  he  was 
made  secretary,  in  which  position  he  continued  down  to  the  time  of  the 
execution  of  the  mortgage  and  agreement  before  referred  to.  Those 
two  clerks  were  known  as  first  and  second  clerks.  The  first  clerk 
was  generally  employed  as  paying  teller,  and  the  second  cleric  as  re- 
ceiving teller,  of  the  bank,  although  each  of  the  clerks  from  time  to 
time  performed  the  duties  of  the  other.  One  Daniel  D.  Tompkins  was 
the  other  clerk  in  the  employ  of  the  institution,  from  a  period  in  1873 
down  to  May  4,  1893,  the  date  of  the  mortgage  and  agreement  in 
question.  During  all  that  time  he  was  subordinate  to  the  mwtgagor, 
and,  when  the  mortgagor  became  secretary,  Tompkins  became  first 
clerk  or  paying  teller.  During  the  time,  however,  that  Buxton  was 
secretary,  he  also  performed  duties  at  the  paving  teller's  and  receiving 
teller's  desks,  in  the  way  of  paying  out  and  receiving  moneys.  At 
the  time  Buxton  became  secretary,  one  Heaton  was  president  of  the 
institution,  and  Heaton's  son  then  became  the  second  clerk.  About 
the  year  1888,  Tompkins  commenced  to  have  access  to  the  cash  of  the 
bank,  and  from  that  time  down  it  seems  that  all  four  of  these  ofScials 
from  time  to  time  appropriated  the  money  of  the  bank  to  their  own 
use.  Some  small  appropriations,  it  seems,  had  been  made  prior  to 
that  time,  and  as  far  back  as  the  year  1876 ;  and  these  were  accom- 
plished by  taking  monev  from  the  bank,  and  substituting  in  place  of  it 
tickets  which  would  represent  the  money  taken,  and  which  were 
counted  in  as  cash.  The  books  of  the  bank  were  balanced  by  treating 
the  amounts  specified  in  these  tickets  as  so  much  cash  on  hand. 

There  is  some  doubt  about  the  time  that  Buxton  commenced  this 
method  of  appropriating  the  funds  of  the  bank,  but  it  seems  that 
from  1876  down  there  was  always  more  or  less  of  a  defalcation  by 
these  oilicers.  At  the  time  of  the  examination  of  the  bank  by  the 
banking  department  of  the  state,  various  means  were  used  to  cover 
up  these  defalcations.  Tompkins  testified  that  at  one  time  Buxton 
called  his  attention  to  a  ticket  for  (600  which  he  had  in  the  drawer, 
and  told  him  (Tompkins)  that  he  must  get  it  out  of  the  drawer,  when 
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Tompkins  said,  "I  haven't  got  the  money."  Buxton  said,  "Charge 
it  up  to  your  wife's  account"  Tompkins  did  so.  It  seems  tliat 
each  of  these  parties  had  accounts  with  the  bank  in  the  name  of 
their  relatives,  or  others  whose  accounts  were  used  for  the  pur- 
pose of  covering  up  the  defalcations;  Tompkins  having  an  account 
with  his  wife  iu  her  name  before  she  was  married,  and  also  in  the 
name  of  C.  H.  Fitch,  C.  M.  Fitch,  C.  Mitchell,  and  the  Anchor  Lodge, 
and  also  an  account  in  his  own  name.  Buxton  had  two  accounts 
which  he  used  to  cover  up  bis  defalcations,  viz.  Sarah  B.  Buxton  and 
Leila  M.  Buxton;  and  it  is  to  these  accounts  that  most  of  the 
amounts  appropriated  by  these  two  parties  were  charged.  The  ap- 
propriation of  these  moneys  was  concealed  by  either  failing  to  charge 
the  accounts  with  the  moneys  appropriated,  by  keeping  some  of  the 
accounts  in  the  old  books  of  the  bank,  and  by  not  transferring  them  to 
new  ledgers  when  opened,  or  by  not  posting  the  particular  accounts, 
which  appeared  upon  the  depositors'  ledger  largely  overdrawn,  to 
the  general  ledger  of  the  institution.  It  appears  that  prior  to  the 
year  1893  the  examination  of  these  banks  by  the  department  and  the 
officers  had  been  confined  to  an  examination  of  the  general  ledgers, 
the  depositors'  ledger  not  having  been  examined  by  either  the  ex- 
aminers of  the  department  or  the  trustees  of  the  bank,  and  thus  the 
defalcation  had  escaped  detection.  When,  however,  an  examina- 
tion was  commenced  about  May  1,  1893,  by  the  officers  of  the  su- 
perintendent of  banking,  a  new  system  was  adopted,  by  whidi  the 
depositors'  ledger  was  examined,  and  then  the  defalcations  were  at 
once  discovered.  At  first  the  only  discovery  that  was  made  was 
the  condition  of  the  two  accounts  used  by  Buxton,  and  he  was  char- 
ged with  having  appropriated  the  money  of  the  bank.  He  at  once 
admitted  the  charge,  claimed  that  he  had  appropriated  about  f25,000 
of  the  bank's  money,  and  made  restitution  to  the  bank  of  that 
amount.  Tompkins  at  that  time  was  absent  from  the  bank  on  ac- 
count of  sickness,  and  there  was  no  knowledge  by  the  officers  of  the 
bank  or  the  superintendent  as  to  his  defalcations.  Buxton  at  once 
paid  to  the  bank  (25,000,  which  he  claimed  was  the  total  amount 
appropriated  by  him.  Subsequent  to  such  repayment  to  the  bank, 
Mr.  Bimon  H.  Stern  was  called  in  as  legal  adviser,  and  a  consul- 
tation was  held  at  the  office  of  the  bank,  at  which  were  present 
Buxton,  Mr.  Fancher,  who  was  one  of  the  trustees,  Mr.  Stern,  the 
president  of  the  bank,  the  superintendent  of  banking,  and  possdbly 
some  others.  It  had  then  been  discovered  that  there  was  upward 
of¥60,000  to  beaccounted  for,  and  Buxton  was  charged  with  being  re- 
sponsible for  this  full  amount.  He,  however,  denied  strenuously 
that  any  sum  had  been  taken  by  him  over  and  above  the  sum  men- 
tioned, and  which  he  had  restored  to  the  bank,  and  claimed  that  the 
apparent  deficiency  was  the  result  of  mistakes  or  errors  in  the  ac- 
counts, and  that  upon  an  examination  of  the  books  it  would  ap- 
pear that  the  amount  which  he  conceded  had  been  due  from  him- 
self, and  which  he  had  restored,  was  the  full  amount  of  the  loss  to 
the  bank.  Mr.  Stem  and  the  bank  officers,  however,  insisted  that 
he  was  responsible  to  the  bank  for  tl)e  whole  amount  of  the  deficit, 
the  information,  however,  then  at  their  disposal  not  enabling  than 
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to  fix  definitely  either  the  amount  or  the  uature  of  the  deficit  It  . 
was  first  insisted  tliat  he  should  deposit  with  the  bank  a  sum  of 
money  sufScient  to  make  up  the  deficit,  to  be  returned  to  him  in 
case  it  was  found  that  his  statement  was  correct.  This  he  stated 
he  was  unable  to  do,  and  that  it  was  impossible  for  him  to  procure 
such  a  sum  of  money.  He  offered,  however^  to  give  to  the  bank 
security.  The  terms  of  that  offer  are  disputed.  Mr.  Fancher,  who 
appears  to  have  acted  for  the  bank,  testified  that  at  this  confer^ 
ence,  on  the  afternoon  of  May  4,  1893,  "Mr.  Buxton  was  told  that 
there  was  a  discrepancy  found  against  him  of  about  twenty  odd 
or  twenty-two  or  twenty-three  thousand  dollars;  and  he  admitted 
that  there  was  about  ?2u,000  diargeable  to  him, — in  other  words, 
that  he  had  taken, — and  said  that  he  had  raised  the  money,  and  would 
make  that  good.  Mr.  Heaton  [the  president]  was  there  at  the  time, 
and  I  asked  him  if  that  was  so,. and  he  stated  that  it  was;  that  he 
had  the  money  in  the  safe  to  pay  the  bank  and  the  examiners  for 
the  deficiency."  The  bank  examiners  had  found  that  the  total  de- 
ficiency was  upward  of  |60,000,  and  that  fact  was  communicated  to 
Buxton.  Mr.  Stem  then  said  to  Buxton,  "Now,  Mr.  Buxton,  we 
have  not  finished  this  examination,  and  we  have  no  means  of  know- 
ing whether  your  statement  is  true  or  not;  and  you  should  make 
some  other  provision  for  the  payment  of  what  you  may  be  respon- 
sible for."  Buxton  said,  "I  am  perfectly  willing  to  do  that."  Mr. 
Ktcrn  also  said  to  him  in  that  connection,  "You  are  able  to  make 
this  payment,  and  you  are  really  the  only  responsible  man  here  fir 
nancially."  Buxton  made  reply,  "I  am  willing  to  make  good  any- 
thing that  I  am  responsible  for."  Mr.  Stem  said  to  him,  "Directly 
or  indirectly  responsible?"  And  he  said,  "Yes,  directly  or  indirect- 
ly." Subsequently  the  parties  met  at  the  office  of  Mr.  Stern,  at 
which  time  the  mortgage  and  collateral  security  were  executed. 
Mr.  Stem's  testimony  corroborated  Mr.  Fancher  as  to  this  inter- 
view, he  stating  that  he  said  to  Buxton,  "I  am  informed  that  there 
has  been  160,000  stolen  from  this  bank,  and  that  yon  are  responsible 
for  it"  In  reply  to  that  Buxton  said,  "I  haven't  taken  but  a  certain 
amount,"  mentioning  twenty  or  twenty-two  or  twenty-three  or  twen- 
ty-five thousand  dollars.  He  said,  "I  have  paid  that  back."  Bux- 
ton insisted  at  this  interview  that  he  had  taken  but  f 25,000;  that 
nobody  had  stolen  any  more;  and  that  the  balance  of  the  deficien<7 
bad  been  occasioned  by  errors  and  mistakes  in  the  bank.  Mr.  Stem 
testified  that  Buxton  further  said  that  he  was  perfectly  willing  to 
give  the  bank  security  for  anything  that  he  might  be  responsible  for. 
Mr.  Stern  then  said  to  him,  "Directly  or  indirectly?"  to  which  he 
replied,  "Yes."  At  Buxton's  request,  Mr.  Stern  drew  up  this  agree- 
ment so  that  it  would  not  disclose  the  actual  state  of  affairs;  and 
Mr.  Stern  assented  to  that,  because  he  (Buxton)  assured  him  that 
there  was  no  necessity  for  that,  as  it  would  be  found  on  examination 
that  only  f25,000  had  been  stolen.  "That  is  all,  and  every  dollar 
of  that  balance  you  will  find  is  nothing  but  errors,  and  had  been  for 
many  years."  Mr.  Stem  further  testified  that  he  told  Buxton  that 
he  (Stern)  believed  that  Buxton  had  taken  all  and  more,  that  he 
believed  that  he  would  be  found  to  be  responsible  for  the  whole  bnsi- 


Digitized  by  V^OOQ  IC 


828  46  ITBW  YORK  SUPPLBHENT  (Sup.  Ct. 

and  80  New  York  SUte  Reporter. 

ness,  and  insiBted  upon  security  being  given.  Buxton,  In  his  tes- 
timony, denied  having  made  any  promise  to  secure  the  bank  for  any 
amount  for  which  he  was  responsible  directly  or  indirectly;  allied 
that  no  claim  was  made  that  he  was  responsible  for  anything  except 
the  money  that  he  had  actually  talien;  and  there  was  testimony  of 
others  present  at  this,  interview  which  corroborated  Buxton's  state- 
ment. 

The  first  and  serious  question  presented  upon  this  testimony  is  as 
to  the  construction  to  be  given  to  these  instruments, — whether  th«« 
was  secured  by  this  mortgage  any  amount  for  which  Buxton  was 
liable  to  the  bank,  and  which,  either  through  his  connivance  or  neg- 
ligence, had  been  taken  by  other  employ^  of  the  bank.  Subsequent 
investigations  show  that,  in  addition  to  the  |25,000  which  Buxton 
had  repaid  to  the  bank,  there  was  due  by  him  the  sum  of  |4,333.80, 
which  on  May  7, 1894,  he  repaid  to  the  bank.  It  also  appeared  that 
Tompkins  had  appropriated  f23,702.17,  and  that  Heaton,  the  other 
clerk,  had  appropriated  f 729.95;  making  a  total  of  principal  of  f24,- 
432.12.  For  this  sum,  with  interest,  the  court  has  awarded  judg- 
ment, upon  the  ground  that  Buxton  was  responsible  to  the  bank  for 
the  money  thus  appropriated  by  Tompkins  and  Heaton,  the  sum 
having  been  taken  with  his  connivance  or  through  his  culpable  neg' 
ligence.  And  the  first  and  serious  question  is  whether;  according 
to  the  terms  of  this  mortgage,  it  covered  a  liability  to  the  bank 
occasioned  by  Buxton's  negligence,  or  liability  for  money  taken  by 
others.  This  agreement  was,  by  the  terms  of  the  mortgage,  made 
a  part  of  it,  and  the  condition  of  the  mortgage  was  that  the  same 
should  be  void  if  Buxton  performed  all  the  covenants  and  conditions 
of  the  said  agreement,  and  should  pay  any  and  all  sums  of  money 
therein  referred  to.  The  amount  due  upon  the  mortgage  must  there- 
fore be  determined  by  the  obligation  assumed  by  Buxton  under  the 
agreement.  The  agreement  recites  the  fact  that  Buxton  had  been 
the  secretary  of  the  institution;  that  it  was  claimed  by  the  said 
institution  or  some  of  the  oflBcers  thereof  that  Buxton  was  indebted 
to  it  in  a  large  amount  of  money,  which  indebtedness,  if  any,  was 
created  under  circumstances  not  therein  set  forth ;  that  the  amount 
of  such  indebtedness,  if  any,  had  not  been  ascertained,  but,  if  any 
were  found  to  exist,  Buxton  was  to  pay  the  same  (that  is,  such  in- 
debtedness); and  that,  therefore,  Buxton  agreed  that  if,  after  an 
examination  and  investigation  of  his  accounts  and  dealings  with 
such  institution,  there  should  be  found  to  exist  any  indebtedness 
from  him  to  the  institution,  he  would  pay  the  same,  with  lawful 
interest  thereon,  on  demand,  with 'a  further  covenant  that  in  the 
event  that  he  should  fail  to  pay  such  indebtedness,  with  interest 
thereon,  as  aforesaid,  the  mortgage  should  be  paid  at  once,  for  the 
purpose  of  realizing  for  the  institution  the  amount  of  such  indebted- 
ness, with  interest,  costs,  and  expenses.  This  was  the  obligation  as- 
sumed by  Buxton,  which  was  secured  by  the  mortgage.  The  claim 
by  the  institution  was  that  Buxton  was  indebted  to  it  in  a  large  gum 
of  money,  and  Buxton's  obligation  was  that  he  would  pay  any  in- 
debtedness that  should  be  found  to  exist  in  favor  of  the  institiition, 
with  lawful  interest. 
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Was  a  liability  for  the  amotint  taken  by  Tompkins  and  Heaton  aa 
indebtedness  of  Buxton's  to  the  institution?  Using  it  in  its  strict 
legal  significance,  the  word  "indebtedness"  applies  only  to  an  obliga- 
tion arising  from  contracts  express  or  implied;  and  the  defendant 
strenuously  insists  that  this  obligation  should  be  confined  to  a  lia- 
bility of  this  character.  The  wortl  "indebtedness"  is  defined  by  Bon- 
Tier's  Law  Dictionary  as  the  state  of  being  in  debt,  without  regard 
to  the  ability  or  inability  to  pay  the  same.  The  word  "debt"  has  gen- 
erally been  confined  to  a  contract  obligation,  and  is  defined  in  Black- 
stone  as  a  snln  of  money  due  by  certain  and  express  agreement 

In  the  American  &  English  Encyclopedia  of  Law  it  is  said: 

"Ordinarily,  It  Imports  a  sum  of  money  arising  upon  a  contract,  express  or 
Implied.  In  Its  more  general  sense,  It  Is  defined  to  be  tliat  which  is  due  from 
one  person  to  another,  whetiher  money,  goods,  or  serTlces;  that  which  one  per- 
son is  bound  to  pay  or  perform  to  another."    Volume  6,  p.  143. 

It  has  been  expressly  held,  however,  that  "debt"  does  not  include  a 
liability  in  tort.  5  Am.  &  Eng.  Enc.  liiw,  pp.  148, 149,  and  cases  cited 
in  note  1  on  page  149. 

In  Heacock  v.  Bherman,  14  Wend.  58,  it  was  held  in  construing  the 
word  "debt,"  as  used  in  a  statute  making  stockholders  liable  for  de- 
mands or  debts  of  the  corporation,  that  damage  arising  upon  tort  is 
not  a  debt  accrued,  witliin  any  reasonable  construction  of  that  tenn. 
Here  is,  however,  a  much  broada*  meaning  given  to  the  term  than 
the  definitioiis  above  given.  Hius,  in  the  Imperial  Dictionary  the 
word  "debt"  is  defined  as  "that  which  is  due  from  one  person  to  an- 
other, whether  money,  goods,  or  services;  that  which  one  person  is 
bound  to  pay  to  or  perform  for  another;  that  which  one  is  obliged  to 
do  or  suffer."  And  there  are  many  cases  in  which  this  broader  sig- 
nificance has  been  applied  to  the  term.  Thus,  Judge  Story,  in  the 
case  of  Carver  v.  Manufacturing  C!o.,  2  Story,  431,  Fed.  Cas.  No.  2,485, 
says:  "It  seems  clear  that  in  common  parlance,  as  well  as  in  law, 
the  term  'debt'  is,  in  a  larger  sense,  sometimes  used  to  denote  any 
kind  of  just  demand."  And  many  other  cases  might  be  cited  in  which 
similar  language  is  used. 

In  which  sense  was  the  wwd  used  by  the  parties  to  this  instrument 
in  question?  I  think  that  this  is  a  case  in  which  the  court  is  justi- 
fied in  considering  the  negotiations  which  led  up  to  the  execution  of 
these  instruments,  the  situation  at  the  time  the  instruments  were 
executed,  the  nature  of  the  demand  made  upon  Buxton,  and  the  ob- 
ject of  the  parties  in  executing  the  instruments,  which  is  apparent 
from  what  was  said  and  done  at  the  time  they  were  prepared  and 
executed.  A  defalcation  had  been  discovered,  from  which  it  appeared 
that  upward  of  f  60,000  had  been  stolen  from  this  institution.  It  had 
been  discovered  that  Buxton  had  appropriated  a  large  portion  of  this 
money,  he  conceding  that  he  had  appropriated  125,000,  which  h^  had 
made  good.  He,  as  the  responsible  officer  of  the  institution,  was 
charged  with  the  responsibility  for  the  whole  amount,  and  the  rea- 
sonable claim  was  made  that  he  should  account  for  its  disappearance 
if  he  was  to  rdieve  himself  from  liability  for  the  whole  amount.  He 
insisted  that  the  amount  that  he  had  restored  was  all  that  had  been 
taken,  and  that  the  apparent  discrepancy  was  the  result  of  mistakes 
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or  errors  in  bookkeeping,  which  would  be  readily  aseertained  npon 
examination.  There  was  no  evidence  before  the  oCQcers  of  this  bank- 
ing association  that  any  one  else  had  been  concerned  in  the  com- 
mission of  the  wrong  to  the  company,  and  it  is  quite  reasonable  to  sap- 
pose  that  if,  upon  an  investigation,  it  was  found  that  more  of  the 
funds  were  missing,  the  one  who  had  admitted  stealing  f 25,000  would 
be  the  party  who  would  be  responsible  for  the  balance.  He  concedes 
that  he  had  knowledge  of  the  fact  that  the  other  officers  of  the  asso- 
ciation had  from  time  to  time  appropriated  money  belonging  to  it. 
He  nowhere  claimed  that  he  understood  that  that  money  had  been 
repaid.  He  made  no  statement  to  the  officers  of  the  institution  as  to 
the  robbery  of  the  others,  but  insisted  that  no  more  had  been  taken; 
and  when  a  demand  was  made  that  he  should  renav  this  sum,  or  at 
least  secure  the  bank  against  any  loss  if  it  was  discovered  that  a  fur- 
ther defalcation  had  taken  place,  he  expressly  agreed  that  he  would 
accept  such  responsibility,  and  would  secure  the  bank.  He  stated  to 
the  officers  that  he  was  willing  to  make  good  anything  that  he  was 
directly  or  indirectly  responsible  for,  and  it  was  to  carry  that  inten- 
tion into  effect  that  the'  instruments  were  Tffepared  and  executed. 
He  was  not  in  a  position  to  make  terms.  He  must  be  presumed  t« 
have  had  a  knowledge,  even  upon  his  own  statements,  of  acts  of  these 
other  employes  which  would  at  least  justify  any  one  in  believing  that 
the  defalcations  of  his  co-employ^,  of  which  he  had  had  knowledge, 
with  his  own,  were  not  the  only  ones  which  had  depleted  the  funds  of 
this  institution ;  and  we  agree  with  the  learned  judge  below  that  it  is 
scarcely  possible  to  conceive,  considering  his  relations  to  this  bank, 
and  the  terms  he  was  on  with  the  other  employes  and  officers,  that 
he  did  not  know  that  they  had  applied  the  same  methods  to  cover  up 
their  stealing  as  had  been  applied  by  him.  It  seems  to  us  clear,  con- 
sidering this  express  intention  with  which  Buxton  executed  thi« 
agreement,  and  the  express  object  <A  the  officers  of  the  bank  in  ob- 
taining this  mortgage,  that  he  must  have  understood  that  this  term 
"indebtedness"  was  used  in  its  ordinary  significance,  and  that  the 
agreement  was  intended  to  secure  the  bank  against  any  liability  of 
his  to  the  bank,  in  relation  to  this  deficit  which  had  been  discova«d 
and  which  arose  because  of  his  relation  to  the  bank.  A  careful  ex- 
amination of  the  whole  case  has  convinced  us  that  it  was  with  this 
intent  that  the  agreement  was  prepared,  and  that  this  meaning  should 
be  given  to  the  language  used. 

In  the  case  of  Leggett  v.  Bank,  24  N.  Y.  284,  the  coui-t  had  under 
consideration  the  words  "debt  due,"  and  the  intention  with  which 
that  phrase  was  used ;  and  it  was  there  held  that  those  words  included 
the  contingent  obligation  of  an  indorser  of  a  promissory  note  held 
by  a  bank,  although,  at  the  time  when  the  obligation  was  sought  to 
be  enforced,  t\e  note  itself  was  not  due,  and  the  liability  of  the  in- 
dorser was  only  contingent  upon  the  failure  of  the  maker  of  the  note  to 
pay  it;  and,  although  there  was  a  strong  dissent  in  that  case,  both 
of  the  learned  judges  writing  the  opinions  conceded  that  the  words 
"debt  due"  would  include  an  obligation  that  existed,  although  it  was 
not  payable  until  a  future  time.  It  is  not  necessary  to  multiply  cita- 
tions to  show  that,  where  one  of  two  meanings  can  be  given  to  a  word 
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Qsed  in  an  instrament  of  this  character,  the  court  should  consider  the 
object  for  which  the  instrument  was  executed,  to  ascertain  which  of 
the  two  meanings  the  parties  intended  to  use;  and,  looking  at  this 
case,  it  is  apparent  that  it  was  the  intention  of  all  the  parties  that 
this  mortgage  should  be  given  to  secure  all  liabilities  of  Buxton  aris- 
ing out  of  his  connection  with  the  defalcation  of  this  sum,  and  it  was 
not  intended  to  restrict  it  to  the  amount  to  which  he  could  be  said  to 
be  indebted  to  the  bank  upon  a  contract,  or  for  money  which  he  himself 
appropriated  and  used. 

The  other  questions  presented  do  not  require  an  extended  discussion. 
Upon  the  evidence,  there  can  be  no  doubt  that  Buxton  was  liable 
to  the  bank  for  the  money  appropriated  by  his  fellow  employ^  They 
were  both  his  subordinates,  to  some  extent  under  his  control.  They 
followed  his  example  in  appropriating  the  bank's  money,  and  we  think 
it  clear  fr<Hn  the  evidence  that  he  was  negligent  in  allowing  them  to 
steal,  and  that  he  connived  at  their  appropriating  the  money  of  the 
bank.  The  mere  fact  that  he  might  not  have  been  familiar  with  the 
extent  of  their  appropriations  would  not  relieve  him  from  such  lia- 
bility. We  think  it  also  clear  that  he  was  responsible,  not  only  for 
the  money  that  was  stolen  after  he  became  secretary,  but  for  the 
money  taken  while  he  was  the  first  clerk,  occupying  the  position  analo- 
gous to  that  of  paying  teller  in  othw  institutions,  llie  most  ordi- 
nary care  in  the  performance  of  his  duties  would  have  shown  him 
not  only  the  fact  tiiat  these  other  employes  were  stealing  money  from 
the  bank,  but  the  extent  of  their  depredations.  The  least  of  the 
obligations  that  it  can  be  held  he  assumed  towards  his  employer  re- 
quired that,  when  he  had  knowledge  that  the  money  of  the  bank  was 
being  stolen,  he  should  have  acquainted  the  trustees  with  the  facts,  as 
he  would  undoubtedly  have  done  but  for  the  fact  that  he  himself  was 
engaged  in  similar  appropriations  of  the  funds  of  the  bank.  The 
security  of  institutions  of  this  kind  must  depend  upon  the  faithfulness 
with  which  the  employes  discharge  the  duties  with  which  they  are 
intrusted;  and  the  liability  of  faithless  ofBcers  in  whom  a  trust  is 
reposed  should  be  strictly  applied  to  all  who  so  neglect  their  duties 
that  their  employers  are  robbed.  This  is  especially  so  when  the 
robbery  is  occasioned  by,  at  least,  the  connivance  and  assistance  of 
the  officer  in  whom  the  trust  is  reposed. 

We  think  the  amount  allowed  by  the  court  below  as  due  from  the 
defendant  was  proved,  and  that  the  plaintiff  was  entitled  to  recover 
the  interest  allowed.  The  agreement  itself  provides  that,  for  any  in- 
debtedness of  the  defendant,  interest  should  be  allowed,  and  that 
oonld  only  mean  interest  from  the  time  that  the  obligation  to  the  bank 
accrued. 

There  are  many  exceptions  to  evidence  in  the  record,  but  none  <^ 
them  are  material  The  only  disputed  fact  was  as  to  the  agreement 
that  the  defendant  made  as  to  the  effect  of  the  security  that  he 
should  give.  The  books  were  in  court,  and  the  exceptions  to  allowing 
the  witness  to  testify  to  their  contents  are  not  available. 

We  think,  on  the  whole  case,  that  the  judgment  appealed  from  was 
lig^t,  and  it  is  affirmed,  with  costs.    All  concur. 
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In  re  OPENING  OF  CATHEDRAL  PARKWAY. 

In  re  CAREY  et  aL 

(Sapreme  Conrt,  Appellate  Division,  First  Department    August  4,  188T.) 

1.    DkBDS — COHBTRDOTION — PROPERTY  CONVETES. 

l^e  owner  of  four  lots  and  of  tbe,fee  of  the  B.  road,  running  nortb  and 
Boutli  throng  them,  so  as  to  leave  lots  1  and  3  on  the  west  side,  and  2  an<l 
4  on  the  east  side,  of  the  road,  made  a  deed  of  "those  two  certain  lots 
*  *  *  distinguished,  on  a  map  or  chart  of  four  tracts  of  land  on  both 
Bides  of  B.  road,  •  *  *  t^  lots  number  1  and  2."  Lot  No.  1  waa  de- 
scrlticd  as  "beginning  at  the  northwest  comer  of  lot  No.  3":  thence  nortb. 
and  thence  east,  by  various  metes  and  bounds,  "to  the  road  or  highway"; 
thence,  "along  the  road,"  to  lot  No.  3;  thence  to  place  of  beginning.  BeUt 
to  convey  the  fee  of  the  westerly  half  of  the  B.  road,  adjoining  lot  No.  1. 
9.  Same. 

Lot  No.  2  was  described  as  beginning  at  the  nortiiweBt  comer  of  lot  No. 
4,  "opposite  tiie  southeast  comer  of  lot  No.  1,  on  the  east  aide  of  B. 
road";  thence  north,  "along  the  road,"  to,  etc.;  thence  east;  thence  south; 
and  thence  west,  by  various  metes  and  bounds,  "to  the  road  and  place  of 
beginning."  Held  to  convey  the  fee  of  the  easterly  half  of  the  B.  road, 
adjoining  lot  No.  2. 

Appeal  from  judgment  on  report  of  referee. 

Proceeding  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
New  Yorik  to  acquire  title  to  laud  necessary  for  Cathedral  Parkway. 
From  an  order  confirming  the  report  of  a  referee,  making  distribution 
of  an  award  to  unknown  owners  for  land  taken,  Henry  T.  Carey,  as 
trustee  under  the  will  of  George  De  Peyster,  deceased,  and  others, 
appeal.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  WILLIAMS, 
INGRAHAM,  and  PARKER,  JJ. 

Bache  McE.  Whitlock,  for  appellants. 
James  A.  Deering,  for  respondents. 

INGRAHAM,  J.  This  proceeding  was  instituted  to  acquire  the 
title  to  certain  land  necessary  for  the  Cathedral  Parkway,  in  the  city 
of  New  York,  pursuant  to  chapter  275  of  the  Laws  of  189L  The 
commissioners  in  that  proceeding  made  an  award  for  lots  numbered 
130,  131,  and  134  upon  the  damage  map  annexed  to  the  report  to  un- 
known owners,  and  this  proceeding  was  instituted  to  obtain  such 
award.  The  court  below  directed  the  payment  to  the  petitioners  of 
the  whole  amount  awarded  for  lot  No.  134.  and  one-half  of  tke  amount 
awarded  for  lots  Nos.  130  and  131.  Both  the  petitioners  and  the 
contestants  appeal  from  such  order.  The  property  included  within 
the  bounds  of  the  said  lots  had  been  used  for  many  years  as  a  part 
of  Bloomingdale  road,  which  highway  had  been  discontinued  in  pur- 
suance of  chapter  697  of  the  Laws  of  1887.  That  act  provided  that  all 
streets,  avenues,  roads,  public  squares,  and  places  within  the  district 
mentioned  in  the  first  section  of  the  act,  and  which  should  not  be 
shown  or  retained  on  the  maps  to  be  filed  by  the  commissioners  as 
thereinbefore  required,  should,  from  and  after  the  time  of  the  filing 
of  the  said  maps,  cease  to  be  or  remain  public  streets,  avenues,  roads, 
squares,  or  places;   "and  the  abutting  owners  on  such  of  the  said 
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streets,  areniies,  and  roads  as  have  been  opened  or  ceded,  and  as  shall 
be  abandoned  or  closed  under  the  provisions  of  this  act,  shall  become 
and  be  seised  in  fee  simple  absolute  therein,  to  the  center  line  there- 
of, in  front  of  his  or  their  lands,  respectively."  The  contestants  in 
this  proceeding:  are  the  owners  of  the  land  abutting  on  that  part  of 
the  Bloomin{;dale  road  which  included  the  lots  mentioned;  and  in 
them  vested,  by  virtue  of  this  act,  all  the  interests  of  the  people  of  the 
state,  or  what  was  owned  by  the  cfty  of  New  York,  as  trustee  for  the 
people  of  the  state  or  for  public  use,  in  and  to  the  land  in  question; 
and,  at  the  time  of  the  institution  of  such  proceedings,  such  land  was 
in  the  actual  possession  of  the  contestants. 

The  first  question  involved  in  this  case  is  as  to  the  ownership  of 
the  fee  of  this  land.  The  title  of  both  parties  is  derived  from  Nicholas 
De  Peyster,  who,  it  is  conceded,  owned  the  fee  of  this  road,  and  who 
conveyed  the  land  on  both  sides  of  the  road  to  one  Mumford,  by  a 
deed  dated  November  2,  1801,  which  was  recorded  Auf^ust  29,  1804; 
the  petitioners  claiming  as  his  devisees,  and  the  contestants  claiming 
as  grantees  of  Mumford,  and  insisting  that  the-  fee  of  the  road  passed 
to  Mumford  by  De  Peyster's  deed  before  mentioned.  Tte  only  ques- 
tion involved  is  as  to  the  right  to  these  awards.  It  must  be  assumed 
that  the  amount  awarded  is  the  valne  of  the  property  itself,  as  taken 
by  the  city  for  the  ase  mentioned,  and  that  the  award  must  have 
been  made  for  the  interests  of  the  owners  of  that  property,  the  sole 
question  before  the  court  being  to  determine  who  the  unknown  owner 
of  this  land  was;  and,  when  he  is  ascertained,  he  is  entitled  to  the 
money,  as  if  he  had  been  known,  and  the  award  had  been  made  to  him 
personally.    In  re  Department  of  Public  Parks,  73  N.  Y.  565. 

Nicholas  De  Peyster,  prior  to  the  execution  of  this  deed,  was  the 
owner  of  a  large  tract  of  land,  amounting  to  upward  of  137  acres, 
through  which  ran  the  Bloomingdale  rood.  He  caused  a  map  of  this 
plot  to  be  made,  on  which  the  land  in  question  was  divided  into  four 
iota,  the  easterly  boundary  line  of  lot  No.  1  and  the  westerly  line  of 
lot  No.  2  being  the  Bloomingdale  road;  and  the  land  in  question  was 
a  portion  of  this  road  between  these  two  lots.  Bv  the  deed  of  No- 
vember 2,  1801,  before  mentioned,  Nicholas  De  Peyster  and  wife  con- 
veyed lots  Nos.  1  and  2  upon  said  map  to  Mumford.  The  description 
of  lot  No.  1,  on  the  west  side  of  Bloomingdale  road,  is  as  follows: 
Beginning  at  the  northwest  comer  of  lot  No.  3;  thence  north,  on  the 
North  river,  by  various  metes  and  bounds,  to  the  northerly  boundary 
of  the  lot;  '^ence  south,  sixty-one  degrees  east,  six  chains  and  sixty 
links,  along  land  of  the  said  Nicholas  De  Peyster,  to  the  road  or  high- 
way,"— being  the  Bloomingdale  road,  aforesaid;  "thence  south,  nine 
degrees  west,  eight  chains  and  four  links,  along  the  road,  to  lot  num- 
ber three";  thence  north  to  the  river  and  place  of  beginning, — con- 
taining 5  acres  and  **/i««  of  an  acre.  The  description  of  lot  No.  2  is 
as  follows:  "Beginning  at  the  northwest  comer  of  lot  number  four, 
opposite  the  southeast  corner  of  lot  number  one  on  the  east  side  of 
Bloomingdale  road,  and  running  thence  north,  nine  degrees  east, 
seven  chains  and  eleven  links,  along  the  road  aforesaid,  to  the  land  of 
James  De  Peyster;  thence  south,  eightv-one  degrees  east,  along  the 
said  land  and  land  of  James  De  Pevster.  eighteen  chains  and  twenty- 
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tiro  linka;  thence  south,  eizteen  degrees  west,  along  land  of  the  said 
James  De  Peyster,  nine  chains  and  thirty  links,  to  the  northeast 
corner  of  lot  number  four;  thmce  north,  seventy-six  degrees  west, 
dzteen  chains  and  sixty-seren  links,  along  lot  number  four,  to  the 
foad  and  place  of  beginning,— containing  fourteen  acres  and  eleven- 
handredths  of  an  acre."  The  referee  held  that  De  Peyster  did  not  by 
this  deed  part  with  the  fee  of  tiie  land  in  the  road  adjoining  the  tracts 
therein  described,  and  the  correcthess  of  this  deciaon  is  challenged 
by  the  contestants. 

It  is  clear  that  if  the  learned  referee  erred  in  his  construction  of 
these  deeds,  so  that  the  fee  of  Bloomingdale  road,  upon  which  the 
lots  abutted,  was  conveyed  to  the  grantee,  the  contestants  are  entitled 
to  the  whole  of  this  award.  In  making  the  damage  map  annexed  to 
the  commissioners'  report,  the  strip  of  land  embraced  in  Bloomingdale 
load  is  divided  in  the  center,  and  lots  Noa  131  and  134  appear  to  be 
included  in  the  westerly  half  of  Bloomingdale  road.  Lot  No.  130  is 
included  in  the  easterly  half  of  Bloomingdale  road.  These  two  Iota 
are  separately  described,  and  the  deed  of  De  Peyster  to  Mumford  con- 
veys "those  two  certain  lots,  pieces,  or  parcels  of  land  situate,  lying, 
and  being  at  Blo<Hningdale,  in  the  Seventh  ward  of  the  city  of  New 
York,  and  distinguished  on  a  map  or  chart  of  four  tracts  of  land  on 
both  sides  of  Bloomingdale  road,  lately  made  by  Evert  Bancka, 
Junior,  by  lots  number  one  and  two."  Lot  No.  1  commences  on  the 
■orthwest  corner  of  lot  No.  3,  being  thus  the  southwest  corner  of  the 
lot  conveyed.  That  lot  is  bounded  on  the  west  by  the  Hudson  river, 
and  it  commences  therefore  at  the  Hudson  river,  on  the  boundary  line 
between  lots  Nos.  1  and  3.  It  runs  thence  along  the  river  north,  to 
the  northerly  side  of  lot  No.  1;  thence  south,  along  the  northerly  side 
ti  lot  No.  1,  to  the  road  or  highway,  being  the  Bloomingdale  road  in 
question ;  thence,  along  the  road,  to  lot  No.  3 ;  and  thence  n«i:h,  to 
the  river,  the  place  of  beginning. 

Now,  it  is  entirely  clear  that,  if  this  description  stood  alone,  it 
would  include  the  fee  of  the  westerly  half  of  the  road  adjoining  these 
premises.  I  know  of  no  case  that  questions  the  proposition  that 
when  land  is  described  as  running  to  a  road,  and  thence  along  the 
load,  the  boundary  of  the  land  conveyed  is  the  center  of  the  road,  the 
fee  of  the  road  being  vested  in  the  grantor.  Iliis  rule  has  been 
■ecognized  from  a  very  early  time  in  England  down  to  the  present 
time.  Wagner  v.  Railroad  Co.,  25  N.  Y.  529;  In  re  Ladue,  118  N.  Y. 
M9,  28  N.  E.  465. 

And  in  Holloway  v.  Southmayd,  130  N.  Y.  400,  84  N.  E.  1047,  Judge 
Ctray,  in  delivering  the  opinion  of  the  court,  says: 

"There  Is  no  doubt  about  the  role  being  settled  that  there  Is  a  legal  pte- 
Kimptlon  against  the  grantor's  Intending  to  reserve  to  himself  the  title  to  the 
>an  of  the  highway,  and  that  such  presumption  is  only  overcome  by  language 
Id  the  conveyance  clearly  Indicating  such  an  Intention  on  his  part" 

In  Bank  v.  Nichols,  64  N.  Y.  71,  Judge  Allen,  in  delivaing  the  opin- 
ion of  the  conrt,  says: 

"Althoogb  the  highway  is  in  one  sense  a  monument,  ft  Is  regarded  as  a  line, 
■nd  the  center  of  the  highway  In  such  case  is  regarded  aa  the  tme  boundary  Indi- 
cated, as  is  the  case  when  a  tree,  stone,  or  other  similar  object  Is  designated  as  a 
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monument   The  center,  In  the  absence  of  any  other  indication,  Ib  regarded 
as  giving  the  true  Ixiundary  or  limit  of  the  grant." 

We  have  in  this  description  the  Bloomingdale  road  as  the  boandary 
of  lot  No.  1.  The  lot  conveyed  runs  to  the  road  or  highway.  No 
monument  except  the  road  is  mentioned  as  the  easterly  boundary  of 
the  lot.  The  lot  is  not  bounded  by  the  aide  of  the  road,  nw  are  any 
terms  used  which  would  indicate  an  Intention  of  the  grantor  to  limit 
the  land  conveyed  to  the  side  or  edge  of  the  road,  as  appears  in  each 
of  the  cases  cited  in  which  the  bed  of  the  road  has  been  excluded. 
In  all  such  cases  the  fee  of  the  bed  of  the  road  has  been  held  not  to 
pass,  because,  by  express  language  used  in  the  grant,  the  intention  to 
exclude  the  highway  was  apparent;  and,  in  each  of  the  cases  cited, 
the  general  rule  is  recognized.  Thus,  in  Jackson  t.  Hathaway,  16 
Johns.  454,  the  court  say:  "Where  a  farm  is  bounded  along  a  high- 
way, or  upon  a  highway,  or  running  to  a  highway,  there  is  reason  to 
intend  that  the  parties  meant  the  middle  of  the  highway."  Thus,  by 
this  description  of  lot  No.  1,  the  fee  of  the  westerly  half  of  the  road- 
way vested  in  the  grantee. 

We  think,  also,  that  the  conveyance  of  lot  No.  2  carries  the  fee  of 
the  east  half  of  the  roadway.  That  lot  is  described  as  "beginning  at 
the  northwest  corner  of  lot  number  four,  opposite  the  southeast  comer 
of  lot  number  one  on  the  east  side  of  Bloomingdale  road."  The  evi- 
dence here  is  clear  that  the  grantor  owned  the  fee  of  the  Blooming- 
dale road  abutting  oh  lots  Nos.  1,  2,  3,  and  4.  He  had,  by  the  deed, 
conveyed  to  the  grantee  the  westerly  half  of  the  Bloomingdale  road, 
abutting  upon  lot  No.  1.  The  northwest  corner  of  lot  No.  4,  confin- 
ing the  description  of  the  lot  to  a  mere  reference  to  the  map,  would 
include  the  fee  of  the  easterly  half  of  the  Bloomingdale  road,  upon 
which  that  lot  abutted,  as  we  have  here  proof  of  the  fact,  the  ab- 
sence of  which  Judge  Qray  commented  upon  in  the  case  of  Holloway 
T.  Southmayd,  supra,  that  the  grantor  did  own  to  the  center  of  the 
road.  If  we  accept,  therefore,  the  northwest  boundary  of  lot  No.  4 
as  the  point  from  which  the  description  of  this  lot  runs,  that  point 
would  be  in  this  case  fixed  as  the  center  of  the  road.  The  lot  convey- 
ed is  also  described  as  being  "opposite  the  southeast  comer  of  lot  num- 
ber one  on  the  east  side  of  Bloomingdale  road."  If  these  words  "on 
the  east  side  of  Bloomingdale  road"  should  be  construed  to  apply  to 
lot  No.  1,  as  the  punctuation  would  seem  to  indicate,  there  was  an 
evident  mistake,  because  lot  No.  1  is  not  on  the  east  side,  but  on  the 
west  side  of  the  road.  Taking  the  whole  description  together,  it 
would  appear  that  the  words  "on  the  east  side  of  the  Bloomingdale 
road"  were  intended  to  convey  a  general  description  of  lot  No.  4, 
rather  than  of  lot  Na  1  or  No.  2,  to  indicate  that  lot  as  being  a  lot  on 
the  east  side  of  the  road.  By  transposing  those  words,  so  that  the 
description  would  read,  "Beginning  at  the  northwest  corner  of  lot 
No.  4,  on  the  east  side  of  Bloomingdale  road,  and  opposite  the  south- 
east cornor  of  lot  No.  1,  and  running  thence  along  the  road,"  it  would 
seem  to  be  the  description  that  was  intended.  This  would  manifestly 
refer,  not  to  the  northeast  comer,  which  was  on  the  east  side  of  the 
road,  but  to  the  lot  itself,  as  being  so  situated.  The  lot  thence  ran 
along  the  road,  not  along  the  side  of  the  road, — a  description  which 
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would  clearly  indicate  an  intention  to  convey  to  the  center  of  the 
road,  rather  than  to  limit  the  grant  to  the  easterly  side;  and  then, 
being  carried  by  various  metes  and  bounds  to  the  northeast  comer  of 
lot  No.  4,  the  description  runs  thence  along  lot  No.  4,  to  the  road  and 
place  of  beginning,  again  making  the  road  the  boundary  of  the  lot 
rather  than  the  side  of  the  road. 

We  must  also  consider  the  fact  that  bv  this  deed  the  grantor  con- 
veyed the  land  upon  both  sides  of  this  road.  There  is  nothing  to 
show  any  intention  or  necessity  of  reserving  the  fee  of  the  roadway. 
He  had  parted  with  the  land  upon  both  sides  of  the  road  by  one  de^ 
and  the  west  half  of  the  road  went  without  there  being  any  language 
in  the  deed  to  indicate  an  intention  to  retain  anv  interest  in  the 
east  half  of  the  road  abutting  on  the  property  granted,  and  without 
expressly  bounding  either  plot  by  the  side  of  the  road,  but  in  both 
cases  using  the  road  itself  as  the  actual  boundary  of  each  separate 
plot.  The  reference  in  the  deed  to  the  plan  or  map  of  the  lots  does 
not  indicate  an  intention  to  exclude  the  bed  of  the  road.  The  rule  is 
well  settled  that: 

'It  is  not  sufficient  to  exclude  from  the  operation  of  the  grant  the  soil  ot  a 
highway,  usque  ad  medium  fllum,  that  the  grant  Is  made  with  r^erence  to  a 
plan  annexed,  the  measuring  or  coloring  of  which  would  exclude  it,  or  bj 
lines  and  measurements  which  would  only  bring  the  premises  to  the  exterior 
line  of  the  highway,  or  tliat  they  are  bounded  generally  by  the  line  of  the 
highway,  or  along  the  highway,  or  by  any  similar  expressions."  Bank  t. 
Nichols,  supra. 

We  have  therefore  come  to  the  conclusion  that,  by  this  conveyance, 
the  fee  of  the  Bloomingdale  road,  upon  which  lots  Nos.  1  and  2  abut, 
was  conveyed  to  the  grantee,  was  vested  in  the  claimants,  and  that 
the  petitioner  is  not  entitled  to  any  portion  of  this  award  to  unknown 
owners.  The  order  appealed  from  should  be  modifled  by  directing  that 
the  award  should  be  paid  to  the  claimants. 

The  order  entered  contains  a  provision  that  tiie  payment  of  this 
award  shall  be  made  either  to  the  parties  entitled  to  it,  or  to  their  at- 
torneya  We  think,  in  such  a  proceeding  as  this,  where  the  money, 
which  stands  in  the  place  of  land  taken  for  a  public  use,  is  in  the 
hands  of  the  chamberlain,  that  such  a  provision  in  the  order  is  im- 
proper. To  authorize  its  payment  by  the  chamberlain  to  any  person 
other  than  to  the  owner  of  the  fee  of  the  land  taken,  we  think  there 
should  be  a  power  of  attorney,  acknowledged  as  is  required,  to  en- 
title a  conveyance  of  real  property  to  be  recorded,  so  that  there 
should  be  a  public  record  of  the  receipt  of  the  money,  which  would  be 
proof  that  all  of  the  steps  necessary  to  vest  the  public  with  the  prop- 
erty taken  had  been  completed. 

The  order,  as  modified  as  herein  directed,  is  affirmed,  without  cost& 
All  concur. 
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FOX  V.  MILI/BR. 

(Supreme  Court,  Appellate  DiTision,  First  Department    Anjrust  4,  1897.; 

1.  Discovert— UsDBT. 

Where  defendant  Is  to  rely  on  a  defense  of  USU17,  an  order  win  be 
granted  for  the  examination  of  plaintiff,  for  tlie  purpose  of  dlsclosAng  facts, 
not  otherwise  accessible  to  defendant,  which  are  wtthln  the  especial  knowl- 
edge of  plaintiff,  and  which  defendant  must  plead  to  establish  his  defense. 
9l  Usdry— Whkn  a  Ubfbnsb. 

An  agreement  to  receive  more  than  legal  Interest  for  a  loan,  though  not 
constituting  the  crime  of  usury,  might  be  a  defense  In  an  action  to  recorer 
the  money  loaned. 

Appeal  from  special  term,  New  York  county. 

Action  by  Samuel  Fox  against  Wamer  Miller  upon  a  promissory 
note.  An  order  having  been  granted  vacating  an  order  for  examina- 
tion of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  RUMSEY.  WIMJAMS,  PATTERSON,  O'BRIEN, 
and  PARKER,  J  J. 

P.  Walling,  for  appellant. 
E.  L.  Na^an,  for  respondent. 

PER  CURIAM.  The  order  for  the  examination  of  the  plaintiff  was 
properly  granted.  The  defendant,  by  his  aflBdavit,  showed  that  the 
note  was  diverted  by  Brandreth,  and  that  the  defense  of  usury  would 
be  relied  upon,  and  also  that  he  was  ignorant  of  the  details  of  the 
transaction,  and  of  the  facts  necessary  to  be  pleaded  in  connection 
with  that  defense.  The  plaintiff  objected  to  the  order,  on  the  ground 
that  the  examination  would  compel  the  disclosure  of  facts  which 
would  constitute  a  criminal  offense.  There  is  nothins  in  the  record 
before  us  to  show  that  the  crime  of  usury  hai9  been  committed;  that 
anything  was  received  by  the  plaintiff  for  the  loan  or  forbearance  of 
any  money;  or  that  any  facts  existed  which  would  render  the  plain- 
tiff liable  to  criminal  prosecution  under  the  statute.  Tbe  defense  of 
usury  could  be  based  alone  upon  a  corrupt  agreement  to  receive  more 
than  6  per  cent,  for  the  loan  or  forbearance  of  money,  and  the  proof 
of  such  an  agreement  would  be  sufficient  to  establish  that  defense. 
The  affidavits  upon  which  the  order  for  examination  was  granted 
show  that  the  defendant  has  no  other  means  of  ascertaining  the  facts 
necessary  to  be  pleaded  by  him  in  setting  up  the  defense  of  usury  than 
by  an  examination  of  the  plaintiff,  to  elicit  those  facts  which  are 
especially  within  his  knowledge. 

The  order  should  be  reversed,  with  f  10  costs  and  disbursements, 
and  the  motion  denied,  with  f  10  costs. 
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(21  Misc.  Rep.  72.) 

GOLDSTEIN  v.  LOBB  et  al. 

(Supreme  Court,  Appellate  Term.   July  27.  1807.) 

Abatement  of  Action. 

When,  upon  the  return  day  ot  a  summons  Issued  from  a  district  courr 
In  tie  dty  of  New  York,  the  plaintiff  falls  to  appear  or  pay  the  trial  fee, 
and  the  defendant  makes  no  motion  for  a  dismissal,  the  action  abates  or  is 
in  effect  discontinued,  and  Its  pendency  cannot  thereafter  be  pleaded  in  bar 
of  a  new  action  for  tlie  same  cause  between  the  same  parties. 

Appeal  from  Second  district  conrt. 

Action  by  Max  Gk)]dstein  against  Leo  Loeb  and  others.    Judgment 
for  defendants,  and  plaintiff  appeals.    Eeversed. 
Argued  Before  DALY,  P.  J„  and  McADAM  and  BISCHOFF,  JJ. 

A.  H.  Sarasohn,  for  appellant. 
Wertheimer  &  Duffy,  for  respondents. 

McADAM,  J.  The  action  was  for  wages  and  money  lent,  and  the 
defense  relied  upon  the  pendency  <rf  a  prior  action  for  the  same  cause. 
To  sustain  their  plea,  the  defendants  offered  in  evidence  a  summons 
issued  from  the  Fifth  district  court,  November  27,  1896,  returnable 
December  8, 1896,  in  an  action  by  the  plaintiff  against  the  defendants 
herein.  Indorsed  on  the  summons  is  an  affidavit  proving  its  service 
on  one  of  the  defendants,  and  upon  the  face  of  the  process  appear 
these  words:  "Plaintiff  appeared  A.  H.  Sarasohn.  Complaint,  wages 
and  money  laid  out  and  expended."  It  appears  that  on  the  return 
day  of  said  summons  the  plaintiff  failed  to  appear,  the  process  server 
not  having  notified  Mr.  Sarasohn  that  service  had  been  effected.  The 
defendants  appeared  by  attorney  on  the  return  day,  but,  the  trial 
fee  not  having  been  paid,  the  cause  was  not  on  the  calendar,  and  was 
not  called;  whereupon  the  defendants'  attorney  departed  from  the 
court  house,  and  the  action  was  allowed  to  abate, — that  is,  to  cease, 
terminate,  or  come  to  an  end  prematurely.  Bouv.  Law  Diet.  The 
defendants  might,  if  they  had  so  desired,  have  presented  the  copy  of 
the  summons  to  the  justice,  and  had  the  action  called  and  dismissed, 
with  costs.  Risk  v.  Uffelman,  7  Misc.  Rep.  133,  27  N.  Y.  Supp.  392. 
They  did  not  choose  to  adopt  that  course,  but  the  action  terminated 
as  effectually  as  if  they  had  done  so.  Section  1366  of  the  consoli- 
dation act  provides  that,  "if  the  plaintiff  fail  to  appear  at  the  return 
of  the  summons  and  make  his  complaint,  the  action  must  be  dis- 
missed." There  is  no  power  to  continue  it  by  adjournment  or  other- 
wise. (3ow.  Treat  (Kingsley's  Ed.)  §  1227.  As  the  defendants  did  not 
elect  to  have  the  action  dismissed,  the  idaintiff's  neglect  to  keep  the 
case  properly  before  the  court  amounted  to  a  discontinuance  thereof. 
See  5  Am.  &  Eng.  Enc.  Law,  674;  also,  Gold  v.  Bissell,  1  Wend.  21.3. 
This  is  the  rule  applicable  to  inferior  jurisdictions.  In  contempla- 
tion of  law,  therefore,  the  action  the  pendency  of  which  is  pleaded  in 
bar  effectually  terminated,  and  was  unavailing  as  a  defense  in  abate- 
ment of  the  present  suit,  which  was  commenced  by  new  process  is- 
sued December  24,  1896,  over  two  weeks  thereafter.  The  justice  de- 
cided, however,  that  the  former  action  was  then  pending,  and  waa  for 
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that  reason  a  bar  to  this  one,  and  rendered  judgment  dismissing  the 
plaintiff's  complaint,  with  costs.  This  was  error,  for  which  the 
judgment  mast  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


(21  Mlac.  Bep.  8.) 

FOSTER  ▼.  STANDARD  NAT.  BANK. 

(Supreme  Court,  Appellate  Tenn.   July  29,  1887.) 

RMKTTLaMENT  OF  CaBR. 

A  trial  judge  cannot  decline  to  resettle  a  case  merely  because  the  matters 
claimed  to  have  occurred  on  the  trial  do  not  appear  In  the  stenofjrapher'a 
minutes,  though  tJiey  are  entitled  to  great  weight;  but  what  actually  oc- 
corred  most  be  determined  by  any  available  means  which  will  satisfy  his 
conscience,  and  enable  him  to  make  a  truthful  return  to  the  appellate  court. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  William  H.  Foster  against  the  Standard  National  Bank. 
Prom  a  judgment  of  the  general  term  aflarming  an  order  denying  de- 
fendant's motion  to  resettle  the  case  (45  N,  Y.  Supp.  1139,  mem.),  he 
appeals.     Reversed. 

Argued  before  McABAM  and  BISCHOFP,  JJ. 

Philip  Carpenter  (Ingle  Carpenter,  of  counsel),  for  appellant. 
Joseph  G.  Gay,  for  respondent. 

McADAM,  J.  There  seems  to  be  no  substantial  dispute  as  to  the 
facts  stated  on  behalf  of  the  appellant  to  have  occurred  at  the  trial; 
yet  the  trial  judge  struck  them  out  of  the  proposed  case,  and  refused 
to  reinstate  than,  on  the  sole  ground  that  they  did  not  appear  in  the 
stenographer's  minutes,  from  which  he  settled  the  case. 

In  Gleason  v.  Smith,  34  Hun,  547,  the  court  said: 

*^o  right  can  well  be  more  Bubstantial  than  that  of  a  party  to  a  complete 
and  accurate  statement  of  the  proceedings  through  which  he  asserts  that  be 
has  been  unlawfully  defeated  in  his  suit  or  defense." 

An  order  in  that  case  denying  a  motion  to  resettle  the  case  was 
reversed,  and  "an  order  entered  directing  a  resettlement,  •  •  • 
and  making  the  addition  proposed  to  be  made,  provided  the  decision, 
as  it  has  been  stated,  was  in  fact  made  upon  the  trial." 

In  Rubber  Co.  v.  Bothery,  112  N.  Y.  592,  20  N.  E.  546,  an  order 
denying  a  motion  to  resettle  a  case  was  reversed,  and  the  motion  for 
resettlement  granted.    The  court  said: 

'^t  seems  to  ns  clear  that  In  such  case  a  party  Is  entitled,  as  of  right,  t* 
have  the  case  show  the  actual  facts  as  they  really  happened  on  the  trial,  ■» 
that  an  appellate  court  can  decide  the  case  upon  a  record  which  is  absolutely 
correct  We  cannot,  of  course,  dictate  to  a  trial  court  how  a  case  shall  be 
settled,  and  we  do  not  presume  to  do  such  a  thing  in  this  case.  We  can  only 
say  that,  upon  the  facts  appearing  as  they  do  here,  the  motion  for  the  reset- 
ttement  of  the  case  ought  to  be  granted,  to  the  end  that  the  question  may  again 
be  presented  to  the  learned  trial  Judge,  so  that  he  may  have  an  opportunity 
to  resrttle  It  In  such  manner  as  shall  be  consistent  with  the  facts, — an  oppor- 
tunity which,  we  are  sure,  none  would  feel  greater  pleasure  in  embracing  thav 
the  distinguished  and  learned  Judge  who  presided  at  the  trial  In  this  case." 

It  will  not  do  for  the  trial  judge  to  decline  to  resettle  merely  be- 
cause the  matters  sworn  to  have  occurred  before  him  do  not  appeor 
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in  the  stenograjdier'B  notes.  He  must  go  further,  and  put  his  re- 
fusjil  upon  the  ground  that  they  did  not  occur,  in  which  case  his  cer- 
tificate will  be  conclusive  so  far  as  any  right  to  a  resettlement  is  con- 
cerned. The  practice  is  somewhat  similar  to  that  which  prevails  on 
requiring  amended  returns  from  a  justice's  court  Tlie  order  made 
in  such  case  does  not  require  the  justice  to  amend  the  return  in  any 
particular  manner,  but  to  certify,  by  way  of  further  return,  whether 
certain  things  alleged  to  have  occurred  before  him  did  or  did  not 
take  place.  See  form  of  order,  4  Wait,  Prac.  453.  litigants  are  not 
to  be  prejudiced  by  errors  or  omissions  of  stenographers,  whose  min- 
utes, although  entitled  to  great  weight  in  case  of  conflict  respecting 
what  took  place,  are  not  conclusive  as  to  what  occurred  at  trials. 
And  in  this  case,  where  the  facts  are  practically  undisputed,  it  will 
flot  do  to  hold  that  certain  things  did  not  happen  because  the  notes 
of  the  stenographer  are  silent  upon  the  subject.  See  Toner  v.  Mayor, 
etc.,  1  Abb.  N.  C.  302.  The  responsibility  of  settling  a  case,  and  of 
determining  what  occurred  at  a  trial,  is  cast,  not  upon  the  stenog- 
rapher, but  on  the  trial  judge,  aided,  as  far  as  possible,  by  the  stenog- 
rapher's minutes,  by  any  notes  taken  by  the  judge  himself  at  the  time, 
or  his  memory  of  what  occurred,  or  by  any  other  means  whidi  may 
satisfy  his  conscience,  and  enable  him  to  make  a  truthful  return  to 
the  appellate  court.  It  is  not  for  us  at  this  time  to  determine  the 
materiality  of  the  matters  sought  to  be  inserted  in  the  case,  for,  con- 
sidered in  the  light  of  the  evidence  taken  (which  is  not  before  as), 
they  may  prove  of  little  or  no  value.  It  is  enough  if  thegr  are  not  frivo- 
lous or  wholly  immaterial;  and  if  they  formed  part  of  the  trial,  as 
the  affiants  assert,  the  record  upon  appeal  will  not  be  complete  with- 
out them. 

It  follows  that  the  orders  of  the  special  and  general  terms  must  be 
reversed,  without  costs,  and  the  case  remitted  to  the  trial  judge,  for 
resettlement  in  accordance  with  these  views. 


In   re  UNITED  PRBSa. 

(Supreme  Court,  Appellate  Division,  First  Department    Angnst  4,  1897.) 

[nsoLTKNcy— ScHEDni.K  OF  AsBETS— Time  for  Filing. 

An  order  extending  time  to  an  assignee  to  file  his  sctiednle  of  assets  will 
not  be  vacated  where  It  does  not  appear  that  the  applicant  has  any  Interest 
eitber  In  the  estate  or  in  making  the  application. 

Appeal  from  special  term.  New  York  county. 

In  the  matter  of  the  general  assignment  of  the  United  Press  for 
the  benefit  of  creditors  to  Frederick  Qt.  Mason,  Louis  Mutzinger  ob- 
tained an  order  upon  the  assignee  to  show  cause  why  an  order  ex- 
tending to  Mm  60  days'  further  time  in  which  to  file  his  inventory  and 
schedule  of  the  estate  should  not  be  vacated.  It  did  not  appear  in 
the  order  to  show  cause,  or  in  the  petition  of  the  assignee,  or  in  the 
OTder  extending  his  time  to  file  his  schedule,  that  Mutzinger  was  a 
creditor,  or  had  any  interest  in  the  estate.    From  an  order  refusing 
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to  vacate  the  order  extending  time  to  the  assignee,  Mutzinger  «:> 
peals.    Affirmed. 

Arg-ned  before  RUMSEY,  WILLIAMS,  PATTERSON,  O'BBIEN, 
and  PABKER,  JJ. 

B.  Patterson,  for  appellant.  - 
W.  C,  Davis,  for  respondent 

PER  CURIAM.  The  order  appealed  from  shonld  be  affirmed.  The 
apjrfication  was  by  way  of  order  to  show  cause,  and  that  order  to 
ahow  caose  was  not  based  npon  any  affidavit  showing  that  the  appli- 
cant was  a  creditor,  or  had  any  interest  in  the  estate  or  in  making 
the  motion.  The  application  was  based  alone  upon  the  petition  of  the 
assignee,  and  the  order  made  therein  extending  his  time  to  file  his 
Mhednle.  It  did  not  appear  that  the  applicant  had  any  standing  in 
«*nrt  to  make  the  motion. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 


laO  App.  DlT.  2NS.) 

SWAN  V.  MUTUAL  RESERVE  FUND  LIFE  ASS'N. 
(Sqpreibe  Court,  Appellate  Division,  Fonrtb  Departmeat   July  29,  1897.) 

1.  Complaint — Demukkkr. 

A  complaint  demurred  to  as  not  stating  a  cause  of  action  will  be  held 
to  state  such  facts  as  can  be  Implied  from  Its  allegations  by  reasonable  In* 
tendment,  and  the  facts  so  stated  will  be  deemed  admitted  by  the  demurrer. 
S,  Same— CoNrLUSioNs  op  Pi.badkh 

Where  the  contract  relied  on  Is  In  wilting,  and  set  out  at  length  In  the 
complaint,  the  rights  ot  the  parties  are  to  be  determined  by  its  terms,  as 
construed  by  the  court,  and  the  conclusions  drawn  therefrom  by  the  pleader 
are  not  admitted  by  a  demorrer. 
8.  Iksurancb  Contbaot— Spbcitic  Pbrformawcb— Equity  Jurisdiction. 

Equity  has  jurisdiction  of  a  suit  for  specific  performance  ot  a  contract 
of  life  insurance  on  the  co-operative  or  assessment  plan. 

4.  Ikbukanob  CoRPORATioHfi— Actions— Parties. 

A  suit  to  compel  spedflc  performance  of  a  contract  of  Insurance  In  a  co- 
operative life  insurance  company,  which  provides  that  a  reserve  fund  shall 
b«  created,  and  that  when  said  fund  exceeds  a  certain  sum  the  surplus 
shall  bn  divided  among  the  policy  holders,  is  necessarily  founded  on  the 
misconduct  of  the  corporate  officers,  and,  under  Code  Civ.  Proc.  {  1781, 
must  be  brought  against  them,  and  not  against  the  corporation  alone. 

5.  8amr— Right  to  Sub. 

Under  Code  Civ.  Proc.  J  1782,  providing  that  suits  to  compel  the  officers 
of  n  corporation  to  account  for  their  official  conduct  may  be  brought  by 
the  attorney  general  In  t>ehalf  of  the  people,  or  by  a  creditor  of  the  corpora- 
tion, a  policy  holder  in  a  co-operative  insurance  company,  who  Is  not  a 
judgment  creditor  of  the  corporation,  cannot  sue  in  his  Individual  capacity 
to  compel  specific  performance  of  a  provision  of  the  policy  that  a  reserve 
fund  would  be  crented,  and  that,  when  said  fund  exceeded  a  certain  sum, 
the  surplus  should  be  divided  among  the  policy  holders, 
t.  Same — JcDicrAL  Interfeuesce  with  Conduct  ov  Corporatk  Business. 

Laws  1892,  c.  690,  §  56.  declaring  that  no  order  or  decree  providing  for 
aa  accounting  or  interfering  wtth  the  prosecution  of  the  business  of  ary 
domestic  Insurance  company  Shall  be  made  except  on  application  of  t\w 
attorney  general,  or  In  an  action  by  a  judgment  creditor,  etc.,  forbids  suit 
by  a  policy  holder  to  compel  specific  performance  of  a  provision  In  tho 
policy  that  a  reserve  fund  would  be  created,  and  that,  when  tt  exceeded  a 
certain  amount,  the  surplus  would  be  divided  among  the  policy  holders. 
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7,  C!oH8TiTnnoNAi.  Law— Ikpaibiwo  Obligation  of  Contracts. 

Such  act  Is  remedial,  and  does  not  Impair  the  obligation  of  a  CMitiact 
within  the  Inhibition  of  Const.  U.  S.  art.  1,  i  10. 
Follett  and  Ward,  JJ.,  dlssenUng. 

Appeal  from  special  term,  Oneida  county. 

Suit  by  Joseph  R  Swan  against  the  Mutual  Beeerre  Fund  life  As- 
sociation for  specific  performance  of  a  contract  of  insurance.  From 
an  interlocutory  judgment  (41 N.  Y.  Bupp.  444)  OTerruling  a  demurrer 
to  the  complaint,  and  from  an  wder  diractiug  the  entry  of  aaid  judg- 
ment, defendant  appeals.    Reversed. 

Argued  before  HARDIN,  P.  J.,  and  POULETT,  ADAMS,  GBEEN, 
and  M^ARD,  JJ. 

W.  T.  B.  Milliken  and  F.  A.  Burnham,  for  appellant. 
William  Kernan,  for  respondent. 

ADAMS,  J.  The  plaintiff,  in  his  complaint,  alleges  that  the  actioa 
is  brought  on  his  own  behalf,  as  well  as  on  behalf  of  all  other  persona 
holding  policies  of  insurance  in  the  company  of  the  defendant  wh« 
may  desire  to  join  in  the  prosecution  thereof.  This  complaint  waa 
demurred  to  by  the  defendant,  upon  the  following  grounds,  viz.: 

"(1)  That  the  said  complaint  does  not  state  facts  sufHcient  to  constitute  a 
cause  of  action.  (2)  That  It  appears  upon  the  face  of  the  complaint  that  the 
plaintiff  has  not  legal  capacity  to  sue,  in  that  the  action  Is  not  brought  by  tlie 
attorney  general  of  the  state  of  New  York,  nor  by  a  Judgment  creditor  of  the 
defendant  corporation,  and  In  that  It  does  not  appear  that  the  plaintiff  has 
sought  any  relief  for  his  said  grievances  within  the  said  corporation,  and  In 
that  It  does  not  appear  that  he  has  requested  any  action  to  be  brought  by  the 
officers  of  said  corporation,  or  that  they  have  refused  to  bring  saeh  action. 
(3)  That  It  appears  upon  the  face  of  the  complaint  that  there  is  a  defect  of 
parties  defendant,  in  that  the  acts  and  omlssloni;  therein  alleged  were  the  acu 
and  omissions  of  the  officers  and  directors  of  the  defendant  corporation  char- 
ged with  the  management  of  its  affairs,  and  that  none  of  such  officers  and 
directors  are  made  parties  herein." 

The  demurrer  was  overruled  at  the  special  term,  and  from  the  or- 
der overruling  the  same,  as  well  as  from  the  judgment  entered  th«e- 
on,  the  defendant  appealed  to  this  court. 

In  order  that  the  questions  raised  by  the  defendant's  demurrer  may 
be  intelligently  discussed  and  properly  disposed  of,  it  is  necessary  to 
understand,  if  possible,  not  only  the  character  of  the  relief  which  the 
plaintiff  seeks  to  obtain  by  means  of  his  action,  but  the  precise  alle- 
gations of  the  complaint  upon  which  he  rests  his  right  to  recover, — 
an  undertaking  which  is  attended  with  no  little  difiQcuIty  in  this 
instance,  by  reason  of  the  prolixity  of  the  pleader,  who  has  drawn 
his  complaint  so  informally,  and  with  so  much  reiteration,  as  to  ren- 
der it  somewhat  uncertain  upon  just  what  facts  he  places  his  reliance. 
Haply,  in  such  an  emergency,  we  are  at  liberty  to  invoke  the  general 
rule  of  pleading  that,  where  a  complaint  is  met  by  a  demurro*  upon 
the  ground  that  it  does  not  state  a  cause  of  action,  the  pleading  thus 
demurred  to  will  be  held  to  state  such  facts  as  can  be  implied  from 
its  allegations  by  reasonable  and  fair  intendment;  and  that  the  facta 
thus  stated  shall  be  deemed  admitted  bv  the  demurrer.  Sage  v.  Cul- 
ver, 147  N.  Y.  241,  41  N.  E.  513.    This  rule,  however,  is  not  without 
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its  limitations,  one  of  whicb  is  that  facts  only,  and  not  the  concla- 
si<>nR  or  inferences  drawn  therefrom  by  the  pleader,  are  to  be  re- 
garded as  established  by  the  interposition  of  the  demun-er;  and  when, 
as  in  this  case,  the  contract  relied  upon  happens  to  be  in  writing,  and 
set  forth  at  length  in  the  complaint,  the  rights  of  the  parties  must  be 
determined  by  its  t&rms,  as  construed  by  the  court,  and  not  by  the 
pleader.  Catholic  Inst.  v.  Bitter,  87  N.  Y.  250;  Bogardus  v.  Insur- 
ance Co.,  101  N.  Y.  328,  4  N.  E.  522.  Adopting,  therefore,  the  rule 
thus  stated  for  our  guidance,  and  treating  the  policy  of  insurance  at- 
tached to  the  plaintiff's  complaint  as  a  statement  of  the  entire  con- 
tract between  the  parties,  we  find,  when  considei-ed  in  connection 
with  the  several  alleged  breaches  of  its  conditions  by  the  defendant, 
that  the  difficulty  of  which  we  have  been  speaking  is,  in  a  measure, 
obviated,  and  that  the  cause  of  action  which  the  plaintiff  has  at- 
tempted to  set  out,  relieved  of  all  surplus  and  redundant  matter,  may 
be  briefly  epitomized  in  the  following  allegations,  viz. :  That  the  de- 
fendant, in  and  by  the  terms  of  its  contract  with  the  plaintiff,  unde^ 
took  and  agreed  from  its  net  earnings  to  create  and  maintain  a  re- 
serve fund,  stipulating  that  when  sudi  fund  should  exceed  a  certain 
amount  the  surplus  should  be  divided  among  the  various  policy  hold- 
ers or  members  of  the  association ;  that  in  violation  of  this  agreement 
the  defendant  has  not  only  faileid  to  properly  create  and  maintain 
rach  reserve  fund,  but  has  diverted  its  net  earnings  to  other  purposes, 
and  has  not  divided  the  surplus  thereof  in  accordance  with  the  agree- 
ment entered  into  between  the  parties;  and  that  upon  this  state  of 
facts,  the  relief  demanded  is,  in  substance,  that  the  defendant  be  re- 
quired by  the  court  to  carry  out  and  fulfill  the  terms  of  its  contract, 
in  accordance  with  the  terms  thereof.  To  all  intents  and  purposes, 
therefore,  the  action  may  be  treated  as  one  for  the  specific  perform- 
ance of  a  contract  of  life  insurance  based  upon  the  co-operative  or  as- 
sessment plan,  and,  consequently,  it  is  one  of  which  a  court  of  equity 
will  take  cognizance  (O'Brien  v.  Fitzgerald,  143  N.  Y.  377,  38  N.  E. 
371),  provided  the  facts  thus  alleged,  giving  to  them  all  the  force  and 
value  they  are  entitled  to  receive,  can  be  said  to  constitute  any  cause 
of  action  in  favor  of  this  plaintiff  against  the  defendant,  which  we 
regard  as  extremely  doubtful  (Ver  Plank  v.  Insurance  Co.,  1  Edw. 
Ch.  87;  Karnes  v.  Railroad  Co.,  4  Abb.  Prac.  [N.  S.]  107;  Bewley  v. 
Society,  61  How.  Prac.  344;  Uhlman  v.  Insurance  Co.,  109  N.  Y.  421, 
17  N.  E.  363).  In  the  view,  however,  which  we  take  of  this  case,  it 
will  not  be  necessary  to  pass  upon  this  particular  feature  of  it,  inas- 
much as  we  conclude  that  the  interlocutory  judgment  must  be  re- 
versed, and  the  demurrer  sustained,  upon  the  ground  that  the  plain- 
tiff has  no  legal  capacity  to  maintain  the  action,  in  any  event.  Were 
the  plaintiff  a  judgment  creditor  of  the  defendant,  it  is  quite  possible 
that  a  cause  of  action  might  be  spelled  out  of  the  complaint  in  his 
favor  within  the  authority  of  the  cases  last  cited.  But  there  is,  of 
course,  no  pretense  that  he  sues  in  that  capacity,  and  it  is,  therefore, 
a  little  difficult  to  determine  precisely  what  is  his  relation  to  the  de- 
fendant, although  the  trend  of  authority  appears  to  be  that  it  may  be 
regarded  as  one  of  contract,  measured  by  the  terms  of  the  policy. 
Cohen  v.  Insurance  Co.,  50  N.  Y.  610;  People  v.  Insurance  Co.,  78  N. 
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T.  114.  Without  attempting,  howerer,  to  determine  this  question,  it 
is  sufficient  for  our  present  purpose  to  say  that  the  plaintiff  brings  his 
action  simply  as  a  policy  holder  or  member  of  the  defendant  corpora- 
tion; and  although,  as  we  have  seen,  he  asks  that  a  specific  perform- 
ance of  the  contract  be  de.creed,  it  is  obvious  from  a  mere  casual  read- 
ing of  the  complaint  that  the  relief  sought  cannot  be  obtained  with- 
out requiring  the  defendant  to  account  for  the  official  conduct  of  its 
directors  in  the  management  and  disposition  of  the  funds  and  proper- 
ty of  which  they  are  the  legal  custodians.  In  other  words,  although 
not  80  alleged,  the  action  is  one  which  is  necessarily  founded  upon  the 
misconduct  of  the  defendant's  trustees,  directors,  or  managers,  and 
consequently  it  is  one  within  the  contemplation  of  section  1781  of  the 
Code  of  Civil  Procedure,  which  must  be  brought  against  the  officers 
of  the  defendant,  and  not  against  the  corporation  only.  Purthermore, 
such  an  action  must  be  brought  either  by  a  creditor  of  the  corpora- 
tion, which  means  a  judgment  creditor  (Belknap  v.  Insurance  Co.,  11 
Hun,  283;  Cole  v.  Insurance  Co.,  23  Hun,  255).  or  else  by  the  attorney 
general,  in  behalf  of  the  people  of  the  state  (Code  Civ,  Proc  §  1782; 
People  V.  Ballard,  134  N.  Y.  269,  32  N.  B.  54).  We  think  these  pto- 
visions  of  the  Code  were  obviously  designed  by  the  legislature  to  pny- 
vide  a  remedy,  and  the  means  of  obtaining  the  same  for  eveiy  person 
whose  relation  to  a  corporation  entitles  him  to  relief  similar  to  that 
sought  by  the  plaintiff  through  the  medium  of  this  action.  If  this  be 
80,  it  follows  that,  the  remedy  thus  afforded  being  adequate  and  com- 
plete, a  separate  and  independent  action  is  not  maintainable  by  the 
plaintiff  in  his  individual  capacity.  And  in  this  connection  it  is 
proper  that  allusion  should  be  made  to  section  56  of  chapter  690  of 
the  Laws  of  1892,  known  as  the  "Insurance  Law,"  which  reads  as  fol- 
lows, viz.: 

"Sec.  56.  Proceedings  for  accounting,  Injunction  or  a  receiver  must  be  upon 
•ppUcatlon  of  the  attorney-general.  No  order.  Judgment  or  decree  providing 
for  an  accounting  or  enjoining,  restraining  or  Interfering  with  the  proiiecutioii 
of  the  business  of  any  domestic  Insurance  corporation  or  appointing  a  tempo- 
nuy  or  permanent  receiver  thereof  shall  be  made  or  granted  otherwise  thui 
«pon  the  application  of  the  attorney-general,  on  his  own  motion  or  after  hto 
approval  of  a  request  In  writing  therefor  of  the  superintendent  of  insurance, 
except  in  an  action  by  a  Judgment  creditor  or  In  proceedings  supplementary  to 
execution." 

Now,  the  relief  asked  for  by  the  plaintiff  in  this  action  necessarily 
involves,  in  the  event  of  his  success,  the  entry  of  a  judgment  or  de- 
cree which  will  require  the  defendant  to  abandon  the  practice  and 
method  upon  which  it  is  at  present  conducting  its  extensive  business 
(Seymour  v.  Association,  14  Misc.  Rep.  151,  35  N.  Y.  Supp.  793),  and  it 
is  difficult  to  see  how  he  can  obtain  all  the  relief  he  demands,  unless 
something  in  the  nature  of  an  accounting  is  required  upon  the  part 
of  the  defendant.  Indeed,  in  the  sixth  subdivision  of  the  prayer  of  his 
complaint  he  asks: 

"That  the  total  number  of  policy  holders  now  living  be  ascertained,  and  the 
total  amount  paid  by  such  policy  holders  to  the  reserve  fund  be  ascertained, 
and  the  amount  paid  by  the  undersigned  to  the  reserve  fund  be  ascertained, 
and  the  undersigned  be  paid  such  amount  of  the  reserve  fund  over  and  above 
$1,000,000,  in  proportion  to  the  amount  he  has  contributed  thereto,  as  com- 
pared with  the  whole  amount  contributed  by  policy  holders  now  Uvlng." 
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Theee  seTeral  statutory  proviBions  make  it  plain  to  our  mind  that 
it  is  tlie  policy  of  the  law  that  neither  individual  members  nor  cred- 
itors at  large  of  a  corporation  shall  be  permitted  to  bring  actions 
which  shall  in  any  material  sense  interfere  with  the  system  of  cor- 
porate management  adopted  by  the  officers  of  such  corporation,  who 
presumably,  and  generally  speaking,  are  the  sole  judges  of  the  man- 
ner in  which  its  business  shall  be  conducted  (Boardman  v.  Railway 
CJo^  84  N.  Y.  157);  but  that,  on  the  contrary,  any  such  suit  or  action, 
when  not  brought  by  a  judgment  creditor,  must  be  instituted  and  con- 
ducted in  the  name  of  the  people  and  by  the  public  prosecutor,  the  at- 
torney general  of  the  state.  In  response  to  the  contention  that  the 
possible  effect  of  such  a  construction  of  the  statute  would  be  to  im- 
pair the  obligation  of  a  contract,  and  thus  violate  the  provision  of 
section  10  of  article  1  of  the  constitution  of  the  United  States,  it  may 
be  said  that  the  whole  scope  and  object  of  the  statute  is  remedial  only. 
That  is,  it  furnishes  a  remedy  and  prescribes  a  method  of  procedure 
by  which  that  remedy  may  be  made  applicable  to  every  person  situ- 
ated as  the  plaintiff  is.  This  much  it  was  certainly  within  the  prov- 
ince of  the  legislature  to  do  without  violating  any  constitutional  pro- 
vision. Rexford  v.  Knight,  11  N.  Y.  308;  People  v.  Turner,  117  N. 
Y.  227,  22  N.  E.  1022;  New  Orleans  Water  Works  Co.  v.  Louisiana 
Sugar-Refining  Co.,  125  U.  S.  18,  8  Sup.  Ct.  741.  We  conclude,  there- 
fore, that  inasmuch  as  it  is  apparent  that  the  judgment  which  the 
plaintiff  is  here  seeking  to  obtain  is  one  which  will  compel  the  de- 
fendant's offices  to  account  for  their  official  conduct,  and  that  it  is 
also  one  which  will  interfere  with  the  prosecution  of  the  defendant's 
business,  the  action  is  improperly  brought;  and  the  necessary  re- 
sult of  this  conclusion  is  that  the  order  and  judgment  appealed  from 
should  be  reversed. 

Order  and  judgment  reversed,  and  demurrer  sustained,  with  costs. 

HARDIN,  P.  J.,  and  GREEN,  J.,  concur. 

POLLETT,  J.  (dissenting).  This  action — an  equitable  one — was 
begun  May  8,  1893,  to  compel  the  defendant  specifically  to  perform  a 
contract  of  insurance.  The  defendant  admits  that  February  15,  1881, 
it  ^ecuted  and  delivered  to  the  plaintiff  an  insurance  policy,  which 
contains,  among  others,  the  following  provisions: 

"The  net  earnings  of  the  association,  together  with  the  sum  received  from 
each  asseesment  as  a  reserve,  shall  constitute  a  fnnd  which  shall  be  deposited 
with  the  Real-£!state  Trust  Company  of  New  Torlc,  and  be  securely  Invested 
In  United  States  bonds,  mortgages,  or  other  Interest-bearing  securities  by  said 
Real-EJstate  Trust  Company,  as  trustee,  for  the  exclusive  benefit  of  the  mem- 
bers of  the  association,  and  the  Interest  on  the  same  as  It  accrues  shall  be 
paid  by  the  said  trustee  to  the  treasurer  of  the  association.  When  the  said 
fund  has  reached  the  sum  of  $100,000,  should  an  assessment  fall  to  produce 
a  sufficient  sum  to  pay  a  certificate  in  full,  the  deficiency  shall  be  paid  by  the 
said  tmstee  from  the  said  reserve  fund  upon  an  order  signed  by  the  president 
and  treasurer  of  the  association.  When  the  reserve  fund  shall  amount  t« 
$200,000,  the  Interest  earned  on  the  same  shall  be  paid  aa  a  dividend  to  those 
who  have  been  members  for  a  period  of  five  years  in  proportion  to  the  rate 
fixed  by  the  graduated  assessment  at  each  age  of  entry.  When  the  reserve 
fnnd  shall  amount  to  $1,000,000  (the  limit),  all  future  sums  set  aside  for  the 
reserve  tm  each  asseaament  abaU  be  equitably  divided  among  the  members." 
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The  foregoing  extract  from  the  policy  contains  three  express  prom- 
ises, every  one  of  which  the  defendant  admits  it  has  Tiolated,  and  it 
also  admits  that  the  plaintiff  has  performed  the  contract  on  his  part 
Among  other  relief  asked  for  is  that  the  defendant  be  compelled  q>e- 
cifically  to  perform  its  contract.  It  is  asserted  that  an  action  for  such 
relief  cannot  be  maintained  by  reason  of  the  proTisions  of  chapter 
400of  the  Laws  of  1890: 

"Section  1.  No  order,  Judgment  or  decree,  prorldlng  tor  an  accounting  or 
enjoining,  restraining  or  interfering  with  the  prosecution  of  the  business  of 
any  life  or  casualty  Insurance  company,  association  or  society  of  this  state  or 
appointing  a  temporary  or  peiinanent  receiver  thereof,  shall  be  made  or 
granted  otherwise  than  uiK>n  the  application  of  the  attorney-general,  on  bis 
own  motion  or  after  his  approval  of  a  request  in  writing  of  the  superintendent 
of  the  insurance  department  except  in  an  action  by  a  Judgment  creditor  or 
in  proceedings  supplementary  to  execution." 

This  statute  was  repealed  by  chapter  690  of  the  Laws  of  1892, — ^the 
insurance  law, — and  section  66  of  that  act  substituted,  which  pro- 
vides: 

"Sec.  B6.  No  order,  Judgment  or  decree  providing  for  an  accounting  or  en- 
Joining,  restraining  or  interfering  with  the  prosecution  of  the  business  of  any 
domestic  insurance  corporation  or  appointing  a  temporary  or  permanent  re- 
ceiver thereof  shall  be  made  or  granted  otherwise  than  upon  the  application 
of  the  attorney-general,  on  his  own  motion  or  after  his  approval  of  a  request 
in  writing  therefor  of  the  superintendent  of  insurance,  except  in  an  action  by 
a  Judgment  creditor  or  In  proceedings  supplementary  to  execution." 

The  accounting  mentioned  in  the  statute  of  1890  and  in  section  66 
of  the  insurance  law  refers  to  a  general  accounting  of  the  affairs  of  a 
corporation  in  an  action  brought  in  the  into'ests  of  the  public,  prelimi- 
nary to  winding  it  up,  or  to  restrain  it  from  prosecuting  its  business 
in  violation  of  the  statutes.  The  term  "interfwing  with  the  prosecu- 
tion of  the  business"  does  not  mean  such  an  interference  as  will  oxn- 
pel  the  corporation  to  perform  its  contracts,  but  it  refers  to  regulating 
the  conduct  of  its  business  so  as  to  prevent  it  from  violating  its  char- 
ter. It  will  not  do  to  hold  that  a  policy  holder  can  obtain  redress  for 
a  violation  of  his  contract  only  through  an  action  brought  by  the  at- 
torney general.  The  judgment  demanded  in  this  action  will  not  re- 
strain or  interfere,  in  the  sense  of  the  statute,  with  the  defendant's 
prosecution  of  its  business,  but  will  simply  compel  it  to  perform  its 
contract  with  the  plaintiff.  If  this  statute  is  to  be  given  as  broad  a 
construction  as  is  contended  for  by  the  defendant,  it  would  substan- 
tially deprive  all  policy  holders  of  any  remedy  against  the  corpora- 
tion, no  matter  to  what  extent  their  contracts  might  be  violated.  At 
to  all  policy  holders  whose  policies  antedate  the  statute,  as  the  plain- 
tiff's does,  such  a  construction  would  be  violative  of  the  provision  of 
section  10  of  article  1  of  the  constitution  of  the  United  States,  which 
prohibits  the  enactment  of  laws  impairing  the  obligation  of  contracts. 
Notwithstandiiig  this  constitutional  limitation  a  state  may  pass  a 
statute  changing  remedies  theretofore  existing,  but  it  cannot  enact  a 
law  which  will  deprive  a  party  of  all  remedy  against  the  violators  of 
contracts.  But  I  apprehend  that  this  statute  was  not  intended  to 
deprive  persons  with  whom  insurance  corporations  have  made  con- 
tracts from  maintaining  actions  simply  to  enforce  the  performance  of 
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tiieir  contracts,  even  though  the  action  may  incidentally  require  an 
accounting. 

The  opinion  of  the  learned  special  term,  OTerroling  the  demurrer, 
and  reported  in  17  Misc.  Bep.  722,  41  N.  Y.  Supp.  444,  seems  to  me 
conclusive  on  the  questions  presented  by  this  record,  and  the  judg- 
ment should  be  affirmed,  with  costs,  on  that  opinion. 

WABD,  J.,  concura. 


<aO  App.  DlT.  161.) 

J1A.HAR  V.  NEW  YORK  CENT.  &  H.  R.  K.  00. 

(Supreme  Court,  Appelate  DlTlslon,  Fourth  Department.   July  28,  1807.) 

1.  PSRSONAL  INJ0BIIC8— Expert  Evidence— SpBcuLATirE  Coksbqubncbs. 

A  physician  may  testify,  In  an  action  for  personal  Injuries,  what  effects 
certain  conditions  that  have  been  ascntalned  by  him  will  produce  on 
plaintiff's  system,  what  causes  would  naturally  Induce  such  conditions,  and 
the  probable  duration  of  the  same.  Such  evidence  is  not  mere  conjecture, 
since  It  expresses  the  deliberate  Judgment  of  an  expert  based  on  actual 
observation  and  experience  as  to  results  and  conditions  which  might 
naturally  and  ordinarily  be  anticipated,  and  not  merely  as  to  those  which 
were  only  wHhln  the  range  of  probability. 

X    WlTMESSES— IXPBACIIMBNT — IRCORBISTENT   DECLARATIONS. 

In  an  action  for  Injuries  caused  by  the  alleged  failure  of  defendant  car- 
rier  to  stop  Its  train  a  sufficient  length  of  time  to  allow  plalntlET  passenger 
to  alight,  a  witness  for  defendant  testified  that  the  train  stopped  aboat 
a  half  minute.  Held,  that  declarations  previously  made  by  him  that  the 
train  did  not  stop  were  admissible  to  discredit  him,  thotigh  they  were  not  ad- 
missible against  defendant  as  substantive  evidence. 

Green,  J.,  dissenting. 

Appeal  fr«n  trial  term,  Orleans  county. 

Action  by  Margaret  Mahar  against  the  New  York  Central  &  Hud- 
son Biver  Bailroad  Company  to  recover  damages  for  personal  injuries. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  fcM*  a  new  trial  upon  a  case  and  exceptions,  defendant  appeals. 
Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and  WARD, 
JJ. 

0.  A.  Pooley,  for  appellant. 
8.  E.  Filkins,  for  respondent. 

ADAMS,  J.  This  case  has  been  twice  tried.  Upon  the  first  trial 
it  was  determined,  as  matter  of  law,  tliat  the  plaintiff  waa  guilty 
of  contributory  negligence,  and  for  that  reason  a  verdict  was  directed 
in  favor  ot  the  defendant.  Upon  a  review  of  the  case  in  this  court, 
it  was  held  that  a  question  of  fact  respecting  the  plaintiff's  negligence 
was  presented  by  the  evidence,  which  should  have  been  submitted  to 
the  jury,  and  a  new  trial  was  therefore  ordared.  5  App.  Div.  22,  39 
1st.  Y.  Hnfip.  63.  So  far  as  we  are  able  to  discover  from  a  careful  read- 
ing of  the  record  now  before  us,  the  facts  are  substantially  the  same 
as  upon  the  former  appeal.  The  plaintiff  swore  one  or  two  additioual 
witnesses  upon  the  last  trial,  and  the  defendant  was  forced  to  call 
one  or  two  who  had  testified  on  behalf  of  the  plaintiff  upon  the  former 
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trial.  Bnt,  nev«theless,  the  evidence  as  a  whole  remains  eesentially 
unchanged;  and,  after  further  consideration  of  the  questions  which 
it  presents,  we  find  no  occasion  to  modify  the  views  which  were  en- 
tertained and  expressed  by  this  court  upon  the  first  appeal,  llie  un- 
disputed evidence  clearly  justifies  the  conclusion  that  the  defendant's 
train  did  not  stop  at  the  County  Line  station  (which  was  the  plain- 
tiff's destination)  a  sufficient  length  of  time  to  enable  her  to  alight 
therefrom,  and  that,  in  starting  the  same  under  the  circumstances 
detailed  by  the  witnesses,  the  defendant's  ofiBcers  and  servants  were 
unmindful  of  the  obligations  which  they  were  under  to  the  plaintiff, 
as  a  passenger.  As  to  the  other  and  more  serious  question,  of  the 
plaintiff's  alleged  negligence  in  attempting  to  leave  the  train  in  the 
manner  she  did,  we  can  only  repeat  that  we  think  a  question  of  fact 
was  fairly  presented  for  the  jury  to  determine,  and  we  must  there- 
fore regard  their  verdict  as  conclusive  upon  that  issue.  In  this  situa- 
tion of  affairs,  we  do  not  feel  called  upon  to  reconsid»  the  princijtal 
questions  discussed  with  so  much  elaboration  by  the  learned  counsel, 
but  will  direct  our  attention  to  the  examination  of  two  <»  three  ex- 
ceptions which  were  taken  to  the  rulings  of  the  trial  court. 

A  Dr.  Chapman  was  called  as  a  witness  to  give  evidence  as  an  ex- 
pert respecting  the  plaintiff's  physical  condition.  After  describing 
what  he  had  (Uscovered  from  the  several  examinations  made  by  him, 
a  hypothetical  question  was  put  to  him,  in  response  to  which  he  tes- 
tified that,  in  his  opinion,  the  plaintiff  was  suffering  from  spinal  irri- 
tation. The  witness  was  then  asked  to  discribe  that  disease,  and  to 
state  whether,  in  his  judgment,  based  upon  his  examinations,  as  well 
as  upon  the  facts  assumed  in  the  hypothetical  question,  the  difficulty 
would  prove  permanent  in  its  duration.  Tliis  question  was  objected 
to  as  incompetent  and  speculative.  The  objection  was  overruled,  and 
the  witness  answered  that,  taking  all  the  circumstances  into  con- 
sideration, he  was  inclined  to  say  that  it  would.  He  was  then  asked 
what  effect  upon  the  system  a  permanent  spinal  irritation  would  hav& 
This  question  was  in  like  manner  objected  to,  but  the  witness  was  per- 
mitted to  answer  it  by  saying  that  the  ^ect  would  be  "nausea  and 
vomiting,  and  also  disturbed  action  of  the  heart,  faintness,  and  affect 
the  pulse,  make  it  weak,  perhaps  irregular;  produce  pallor  of  the 
skin,"  etc.  Several  other  questions  of  like  tenor  were  asked  of  this 
witness,  as  well  as  of  others  called  on  behalf  of  the  plaintiff,  to  all  of 
which  objections  were  duly  raised,  and  to  the  decision  of  the  court 
overruling  the  same  exceptions  were  properly  taken.  It  is  now  urged 
that  the  reception  of  this  class  of  evidence  was  error,  within  the  rule 
laid  down  in  the  case  of  Strohm  v.  Bailroad  Oo.,  96  N.  T.  305,  and 
other  cognate  cases.  We  are  inclined  to  think  that  the  defendant's 
objections  to  all  of  these  questions  were  somewhat  general,  and  that 
they  might  for  that  reason  possibly  be  disregarded.  Turner  v.  City  of 
Newburgh,  109  N.  Y.  301,  16  N.  E.  344;  Wallace  v.  Oil  Co.,  128  N.  Y. 
579,  27  N.  E.  956.  But  it  is  perhaps  better  to  meet  the  issue  which 
the  counsel  seeks  to  present,  by  calling  attention  to  the  distinguishing 
features  of  the  cases  cited  and  the  one  at  bar.  The  Strohm  Case, 
supra,  is  the  leading  one  upon  this  subject,  and  we  are  not  aware  of 
any  other  in  which  the  rule  here  invoked  is  carried  to  a  greater  length. 


Digitized  by  VjOOQ  IC 


Sap.  Ct.)  MAHAR   V.  KEW    YOBK    CENT.  *   H.   R.  R.  CO.  849 

In  that  case,  as  in  this,  a  witneas  had  testified  as  to  the  result  of  a 
physical  examination  of  the  plaintiff,  and  also  as  to  what  the  symp- 
toms discovered  by,  and  related  to,  him  indicated;  and  then,  in  re-' 
sponse  to  a  farther  inquiry,  he  stated  that  the  plaintifiTa  injury  was 
"very  likely  to  prove  permanent."  Being  asked  to  explain  what  he 
meant  by  "very  likely,"  the  witness  replied  that  worse  conditions 
might  develop,  and  then  proceeded  to  further  explain  that  a  patient 
sustaining  such  injuries  as  the  plaintiff  had  sustained,  and  presenting 
such  premonitory  signs,  may  develop  insanity  or  any  one  of  several 
other  maladies  which  were  specified.  This  character  of  evidence 
manifestly  furnished  the  jury  an  opportunity  to  speculate  as  to  conse- 
quences which  were  merely  remote  possibilities,  and  for  that  reason 
it  was  held  to  be  improper.  But  in  the  case  under  consideration 
the  several  witnesses  were  simply  permitted  to  testify  what  effect 
certain  conditions  which  had  been  ascertained  would  produce  upon 
the  plaintiff's  lEfystem,  what  causes  would  naturally  induce  such  condi- 
tions, and  the  probable  duration  of  the  same.  This  evidence  was 
something  superior  to  and  beyond  mere  conjecture,  for  it  expressed 
the  deliberate  judgment  of  men  of  science,  based  upon  actual  observa- 
tion and  experience,  as  to  results  and  conditions  which  might  nat- 
urally and  ordinarily  be  anticipated,  and  not  as  to  those  which  were 
only  within  the  range  of  possibility.  It  was  therefore  of  some  value 
to  the  jury,  and  competent  for  the  pflrpose  for  which  it  was  received. 
Turner  v.  City  of  Newburgh,  supra;  Griswold  v.  Bailroad  Co.,  115 
N.  Y.  61,  21  N.  E.  726;  McQain  v.  Railroad  Co.,  116  N.  Y.  459-469, 
22  N.  E.  1062;  Stever  v.  Bailroad  Co.,  7  App.  Div.  392,  39  N.  Y.  Supp. 
944;  Griffith  v.  Bailroad  Co.  (Supw)  17  N.  Y.  Supp.  692,  affirmed  137 
N.  Y.  566,  33  N.  E.  339. 

Another  exception  to  which  the  defendant's  counsel  apparently 
attaches  considerable  weight  was  taken  to  the  evidence  of  the'plain- 
tifTs  witnesses  Fermoile  and  McDonald,  who  were  permitted  to  testify 
that  the  defendant's  witness  Pearl  Hall  had  stated  to  the  former, 
in  the  presence  of  the  latter,  that  the  train  in  question  did  not  stop, 
bat  only  slacked  up,  and  went  right  on;  "that,  when  those  fellows 
[meaning  the  defendant]  had  to  pay  four  or  five  thousand  dollars,  it 
will  learn  them  to  stop.  That  is  the  worst  conductor  on  the  road. 
Why,  only  the  other  day  they  had  to  stop  and  back  up  to  let  a  woman 
off."  This  conversation  having  occurred  immediately  after  the  acci- 
dent, it  is  contended  that,  within  the  rule  laid  down  in  Sherman  v. 
Railway  Co.,  106  N.  Y.  542,  13  N.  E.  616,  it  was  error  to  receive  evi- 
dence thereof.  In  our  opinion,  however,  there  is  little  or  no  analt^ 
between  the  circumstances  of  the  two  cases.  In  the  one  cited,  the  ob- 
jectionable evidence  was  not  designed  so  much  to  contradict  or  im- 
peach a  witness  as  it  was  to  draw  out  a  narrative  of  a  past  occurrence 
which  would  tend  to  establish  the  fact  of  the  defendant's  negligence; 
whereas,  in  this  case,  the  evidence  objected  to  was  intended  primarily 
to  contradict  the  witness  Hall,  who  had  sworn  that,  according  to  his 
best  judgment,  the  train  did  stop  "about  half  a  minute,"  and  upon 
being  ariced  if  he  had  not  made  the  statement  above  quoted,  to  Mc- 
Donald and  others,  he  replied  that  he  had  no  recollection  of  it.  Thcf 
witnesses  McDonald  and  Fermoile  were  then  called,  and  the  precise 
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^nestion  was  put  to  them  which  had  been  aaked  (rf  Hall.  This  was 
manifestly  the  proper  method  of  contradicting  the  witness,  and,  as 
he  had  testified  upon  a  subject  which  was  quite  nwiterial  to  the  issue, 
it  was  certainly  competent  to  prove  declarations  made  by  him  which 
were  inconsistent  with  and  contradictory  of  his  present  statements 
under  oath,  even  though  such  impeaching  evidence  may  have  inci- 
dentally had  some  bearing  upon  the  main  question.  Whart.  Ev.  § 
552;  1  Eice,  Ev.  p.  286;  Homer  v.  Everett,  91  N.  Y.  641;  Greenfield 
V.  People,  13  Hun,  242, 

We  have  duly  considered  the  several  exceptions  taken  to  the  (diarge, 
as  well  as  those  taken  to  the  refusal  of  the  learned  trial  justice  to 
charge  in  accordance  with  the  request  of  the  defendant's  counsel, 
without  discovering  any  prejudicial  error  which  would  justify  us  in 
directing  a  new  trial ;  and  we  conclude,  therefore,  that  the  judgment 
and  order  appealed  from  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except 
GREEN,  J.,  dissenting. 

G-BEEN,  J.  I  dissent.  The  evidence  shows  contributory  negli- 
gence on  the  part  of  plaintiff,  which  precludes  a  recoveij. 


(in  A  pp.  niv.  55S.)  • 

THAYER  V.  CABUa. 

(Supreme  Court,  AppeUate  Division.  Third  Department   July  6.  1897.) 

1.  Action  fou  Goods  Sold  and  Dkmveked— Evidence. 

Under  a  complaint  alleging  a  sale  and  delivery  of  goods  to  the  defendant. 
amplified  by  a  bill  of  particulars  specifying  the  names  of  employ^  of  the 
defendant  to  whom  such  goods  were  delivered,  proof  Is  admissible  to  show 
an  arrangement  between  the  partly  that  the  goods  should  fie  delivered  to 
employes  of  defendant,  and  that  they  were  so  delivered,  and  were  charged 
to  defendant. 
Z.  Same— .luDOMENTB. 

On  the  trial  of  an  action  for  goods  sold  and  delivered,  a  judgment  bty 
tween  the  same  parties,  in  a  suit  subsequently  commenced,  for  goods  sold 
after  those  sued  for  in  the  action  on  trial,  but  under  the  same  arrangement, 
is  competent  evidence  to  show  the  making  of  such  arrangement. 
Herrlck,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Philo  W.  Thayer  against  Asbury  Cable.  Prom  a  Judg- 
nent  for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  PAJSKEB,  P.  J.,  and  LANDON,  HEBBIOK,  PUT- 
KAM,  and  MERWIN,  JJ. 

A.  G.  Patterson,  for  appellant. 
Marvin  &  Hanford,  for  respondent. 

MEBWIN,  J.  The  recovery  is  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant  personally,  or  to  his  employ^  by  his  direc- 
tion and  upon  his  credit.  There  is  no  dispute  except  as  to  the  goods 
delivered  to  two  of  the  employ^,  Kelsey  and  Hawkins.  Three  ques- 
tions are  raised:  (1)  Whether,  under  the  complaint,  proof  was  ad- 
missible for  the  pm'pose  of  showing  an  arrang«uent  between  plaintiff 
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and  defendant  for  the  farnishinii^  by  plaintiff  to  defendant's  employ^ 
of  goods,  and  charging  them  to  defendant,  and  showing  that  plaintiff, 
acting  under  this  arrangement,  furnished  to  the  employes  the  goods  in 
qaestion,  and  charged  them  to  the  defendant;  (2)  whether  the  proof 
sustains  the  finding  of  such  an  agreement;  and  (3)  whether  the  judg- 
ment before  a  justice  of  the  jieace  between  the  same  parties,  for  goods 
furnished  undo-  the  same  arrangement  after  the  commencement  of 
this  suit,  was  competent 

1.  The  complaint  is  for  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant  between  certain  dates.  A  bill  of  particulars  was 
served,  giving  the  items  in  detail,  l^s  bill  is  not  in  the  case.  It 
may  be  inferred  from  the  evidence  that  in  the  books  of  the  plaintiff, 
and  in  the  bill  as  served,  the  name  of  the  employ^  was  entered  in  cases 
where  it  was  claimed  the  goods  were  delivered  to  employes.  Sales 
made  under  the  anangement  as  claimed  by  plaintiff  were,  in  effect, 
made  to  the  defendant,  the  same  as  if  made  upon  the  direct  order  oi 
defendant.  It  was  an  original  undertaking  on  his  part.  The  goods 
were  at  the  time  charged  to  defendant,  and  the  referee  finds  that  the 
sales  were  in  fact  made  to  the  defendant  The  findings  of  the  referee 
on  this  subject  are  to  be  construed  together.  Ordinarily,  facts  may 
be  pleaded  as  they  actually  exist,  or  according  to  their  legal  effect, 
at  tiie  option  of  the  pleader.  New  York  News  Pub.  Co.  v.  National 
Steamship  C!o.,  148  N.  Y.  39,  42  N.  E.  514.  The  undertaking  being 
original,  the  plaintiff  might  declare  generally.  Northrup  v.  Jackson, 
13  Wend.  85.  The  defendant  was  not  misled.  The  complaint,  ampli- 
fied as  it  was  by  the  bill  of  particulars,  was,  I  ttiink,  sufBcient.  See 
McMahon  v.  Sherman,  14  N.  Y.  St  Eep.  637. 

2.  The  finding  of  the  arrangement,  as  claimed  by  the  plaintiff,  was, 
I  think,  sustained  by  the  evidence.  The  evidence  of  the  plaintiff  him- 
self supported  it,  and  he  was  sustained  by  the  judgment  in  the  justice's 
court. 

3.  Was  the  justice's  judgment  competent?  It  was  between  the 
same  parties,  and  involved  the  question  whether  the  arrangement,  as 
claimed  by  the  plaintiff  in  this  action,  was  in  fact  made.  Both  sides 
agree  that  there  was  in  fact  but  one  arrangement.  The  goods  claimed 
for  in  the  justice's  action  were  furnished  to  Kelsey.'and  under  the 

'  same  arrangement  as  claimed  in  this  action,  and  it  was  in  substance 
a  continuance  of  the  same  deal.  It  is  suggested  that  the  arrange- 
ment was  sworn  to  before  the  justice  as  being  in  April,  1894,  at  plain- 
tiff's house;  while  in  this  action  it  was  said  to  be  in  February,  1894, 
at  plaintiff's  store.  Before  the  justice  it  was  said  to  have  been  near 
the  store,  and  in  this  action  plaintiff,  on  being  recalled,  placed  the 
date  as  about  February  or  March,  1894.  Clearly,  the  referee  had  a 
right  to  find  that,  as  there  was  but  one  arrangement,  the  evidence  in 
the  two  cases  referred  to  the  same  arrangement  If,  in  an  action 
for  an  installment  of  rent,  the  validity  of  the  lease  is  questioned  and  es- 
tablished, the  judgment  is  binding  in  actions  for  future  instalhnents 
(Ackley  v.  Westervelt,  86  N.  Y.  452) ;  so  as  to  a  contract  for  advertising 
(Ibbotson  v.  Sherman,  42  N.  Y.  Super.  Ot.  478).  The  former  judgment 
is  evidence  of  the  facts  established  thereby,  though  not  pleaded. 
Krekeler  v.  Bitter,  62  N.  Y.  372.     See,  also,  Embury  v.  Conner,  3  N.  Y. 
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511;  Doty  v.  Brown,  4  N.  Y.  71.  The  fact  that  the  jottio^s  aoit  wa« 
after  the  commencement  of  this  action  does  not  change  the  rule 
((Jates  V.  Preston,  41  N.  Y.  113);  nor  that  the  subject-matter  may  be 
different  (Castle  t.  Noyes,  U  N.  Y.  829).    The  justice's  judgmoit  was, 

I  think,  admissible.  

Judgment  affirmed,  with  costs.     All  concur,  except  HEBBIGB:, 
J.,  dissenting. 


(21  Mlac.  Rep.  13.) 

ZBLTNEat  T.  IRWIN. 

(Supreme  Court,  Appellate  Term.    July  29,  1897.) 

1.    CONTBACTS— Pl.ACB    WHERB    HaDB. 

Defeudaut  Issued,  from  Pittsburg,  Pa.,  a  circular  addressed  to  plalntUT. 
among  others,  at  New  Tork,  Inviting  all  persons  to  forward  to  him  money 
to  be  used  in  wagering  contracts  upon  the  rise  and  fall  of  prices  of  grain 
on  the  Chicago  Board  of  Trade.  Plaintiff  sent  money  by  mail  from  Ne'w 
York  to  defendant,  to  be  so  used.  Held,  that  the  contract  was  made  In 
New  Yorlr,  and  was  subject  to  the  New  York  statute  (1  Rey.  St.  p.  663,  5* 
15,  16),  pa-mlttlng  the  recovery  of  money  deposited  npon  a  wager. 
S»  Bamk— Proposal  and  Acceptance. 

A  circular  containing  a  general  Inrltation  to  Intrust  money  to  the  person 
Issuing  It  for  a  specific  purpose  constitutes  a  proposal  for  a  contract  to 
the  persons  to  whom  it  is  sent,  and,  when  acted  upon  by  tiiem,  a  completed 
contract  results. 
8.  What  is  AasioNABLE— PBNALTrKS. 

The  right  to  recover  money  deposited  upon  a  wagering  contract  givea 
by  the  statute  against  wagers  (1  Rev.  8t  p.  668,  ||  15, 16),  Is  not  a  penalv. 
and  may  be  assigned. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Henry  Zeltner  against  (Jeorge  M.  Irwin  to  recover  the 
amounts  of  wagers,  under  1  Rev.  St.  p.  663,  §§  15,  16,  prohibiting 
wagers,  bets,  or  stakes,  or  any  gaming  by  lot  or  chance,  or  upon  any  un- 
known or  contingent  event,  and  permitting  the  recovery  of  money  paid 
or  deposited  upon  wagers  or  bets  thereby  prohibited.  A  judgment  in 
favor  of  plaintiff  for  |1,650.90  was  directed  by  the  court,  and  afiDrmed 
by  the  general  term  of  the  city  court  (45  N.  Y.  Supp.  1036),  and  de- 
fendant appeals     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPP,  JJ. 

R  Bumham  Moffat  and  Evarta  &  Moffat,  for  appellant 
Edgar  J.  Lauer  and  Mortimer  Steifel,  for  respondent 

DALY,  P.  J,  The  plaintiff,  as  assignee  of  Mrs.  Anna  W.  W.  Smith, 
has  recovered  a  judgment  against  the  defendant  for  |1,650.90,  being 
the  aggregate  of  certain  sums  of  money  which  she  intrusted  to  him 
for  the  purpose  of  speculating  in  the  rise  and  fall  of  grain,  and  which 
he  used  for  that  purpose  in  certain  transactions  which,  while  osten- 
sibly purchases  and  sales  of  grain  according  to  the  rules  of  the  Chi-  - 
cago  Board  of  Trade,  were  mere  wagering  contracts  on  the  rise  and 
fall  of  prices,  no  actual  deliveries  of  grain  thereunder  being  contem- 
plated. The  allegation  of  the  complaint  is  that  the  moneys  were 
paid  and  deposited  as  a  wager,  bet,  or  stake  made  to  depend  upon 
a  chance,  casualty,  or  unknown  or  contingent  event;  and  this  is 
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expressly  admitted  by  the  answer,  the  defense  being  that  no  recov- 
ery can  be  had  under  the  New  York  statute  against  wagers  or  bets 
(1  Bev.  St.  p.  663,  §§  15,  16),  under  which  the  action  is  brought,  on 
the  ground  that  the  transactions  which  are  the  subject  of  the  action 
were  not  had  in  this  state. 

The  defendant  resided  in  Pittsburg,  Pa.,  doing  business  under 
the  name  of  George  M.  Irwin  &  Co.,  and  sending  out  circulars  sub- 
scribed by  that  name  to  persons  in  this  state,  among  them  being 
the  plaintifE's  assignor  and  members  of  her  family,  proposing  the 
speculations  in  question,  and  the  payment  to  or  deposit  with  defend- 
ant of  money  for  that  purpose.  In  accordance  with  the  suggestions 
contained  in  the  circular,  Mrs.  Smith  sent  sums  of  money  at  different 
times  by  mail  from  New  York  to  defendant's  address  in  Pittsburg, 
the  receipt  of  which  sums  is  fully  admitted.  It  is  manifest  that 
whatever  contract  was  entered  into  between  Mrs.  Smith  and  defend- 
ant was  made  in  this  state,  since  his  proposition  was  received  here 
by  her,  and  was  accepted  here  by  her  remittances  in  response  there- 
to. In  the  case  of  written  correspondence,  the  contract  is  closed 
where  the  letter  containing  the  proposition  is  received,  and  whence 
the  assenting  reply  is  forwarded.  The  contract  is  complete  when 
the  letter  of  acceptance  is  sent.  Vassar  v.  Camp,  11  N.  Y.  441;  Tre- 
vor V.  Wood.  36  N.  Y.  307;  Howard  v.  Daly,  61  N.  Y.  362;  Crown 
Point  Iron  Co.  v.  Altna  Ins.  Co.,  127  N.  Y.  608,  28  N.  E.  653;  Sand- 
ers v,  Pruit  Co.,  144  N.  Y.  209,  39  N.  E.  75;  Manufacturing  Co.  v. 
Hoffman,  3  Daly,  495;  Shelby  Steel-Tube  Co.  v.  Burgess  Gun  Co.,  8 
App.  Div.  444,  40  N.  Y.  Supp.  871 ;  Whart.  Confl,  Laws^  §  421. 

It  is  contended  that  the  printed  circular  received  by  Mrs.  Smith  was 
not  shown  to  have  been  sent  by  defendant,  but  this  cannot  be  plausibly 
urged,  since  the  checks  which  she  mailed  to  defendant  inclosed  in  a 
letter  were  acknowledged  by  him  without  question,  and  by  form  of 
receipt  which  indicated  the  general  speculative  purpose  proposed  in 
the  circular.  It  i8.also  contended  that  the  circular  did  not  constitute 
a  proposal  for  a  contract,  but  this  is  equally  untenable.  The  cir- 
cular was  a  general  invitation  to  intrust  money  to  defendant,  since 
it  held  out  inducements  of  large  profits  for  doing  so,  and  cannot  be 
distinguished  from  a  proposition  for  an  ordinary  contract,  except 
that  it  might  be  general,  instead  of  being  personal,  although  that 
even  cannot  be  said  in  view  of  its  being  sent  directly  through  the 
mail  to  the  recipients.  There  was  a  specific  proposition  embodied 
in  its  statements  that,  while  people  of  large  means  in  Wall  street 
pat  in  large  sums  to  get  large  gains,  people  of  small  means  could 
pat  in  sums  which  the  defendant  would  put  in  a  lot  together  in  the 
market  in  Chicago,  where  he  had  facilities  of  knowing  all  about  it, 
and  rarely  failed  in  his  judgment,  and  there  followed  a  statement 
of  the  probable  returns  from  investments  of  JIO  to  f  100.  This  was 
andci'Stood  by  the  recipient  to  be  a  proposition  to  intrust  money 
to  the  defendant  to  be  so  used,  and  was  so  understood  by  defendant, 
who  received  and  used  the  remittances  sent  in  response  to  it. 

But  it  is  argued  that  the  money  so  sent  was  to  be  employed  either 
in  Pittsburg  or  in  Chicago,  and  either  of  those  places,  and  not  New 
York,  was  the  place  where,  according  to  the  intention  of  the  parties, 
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the  contract  was  to  be  performed,  and  by  the  laws  of  which,  there- 
fore, the  validity  of  the  contract  is  to  be  determined.  Bat  the  con- 
tract was  for  the  payment  or  deposit  of  money  by  plaintiff's  assignor 
with  the  defendant,  and  that  contract  was  performed  as  well  as  made 
when  the  money  was  mailed  from  New  York,  according  to  his  propo- 
sition and  its  acceptance.  This  is  not  an  action  to  recover  from 
the  parties  in  Pittsburg  or  in  Chicago,  with  whom  defendant  dealt, 
if  any  there  were,  but  to  recover  from  defendant  the  money  paid 
to  him.  The  unlawful  contract  was  made  and  performed  in  this 
state,  since  the  contract  contemplated  payment  by  such  remittance. 
The  New  York  statute  was  violated  by  such  remittance,  which  was, 
as  defendant  admits,  a  payment  or  deposit  of  money  upon  the  event 
of  a  wager  or  bet  upon  a  lot,  chance,  casualty,  or  unknown  or  con- 
tingent event,  and  which  is  made  unlawful,  and  a  right  of  recovery 
of  such  money  is  given  to  the  person  paying  it. 

The  right  of  an  assignee  of  such  a  claim  is  disputed,  on  the  ground 
that  the  statute  gives  the  right  of  recovery  only  to  the  person  pay- 
ing or  depositing  the  money.  While  the  statute  makes  all  wagers 
and  bets  illegal,  whether  so  at  common  law  or  not,  and  is  therefore 
penal  in  its  nature,  and  must  be  strictly  construed,  yet  the  right  of 
recovery  of  the  money  paid  is  not  in  the  nature  of  a  penalty,  but  of 
a  remedy,  as  in  the  case  of  the  statute  permitting  a  recovery  of 
money  lost  in  gaming,  as  was  held  in  Meech  v.  Stoner,  19  N.  Y.  26, 
which  case  permitted  a  recovery  by  the  assignee  of  the  person  au- 
thorized by  that  statute  to  sue. 

So  far  as  the  record  shows,  therefore,  a  clear  case  for  a  recovery 
by  the  plaintiff  was  made  out,  and,  there  being  practically  no  de- 
fense to  the  claim,  the  direction  of  a  verdict  by  the  learned  trial 
judge  was  proper.  Complaint,  however,  is  made  of  his  inter- 
ference with  the  defendant's  counsel  in  cross-examining  the  plain- 
tiff's assignor  as  to  the  time  when  the  assignment  to  the  plaintiff 
was  made,  the  defendant  endeavoring  to  show  that  it  was  after  the 
commencement  of  the  action.  In  this  he  was  unsuccessful,  and  no 
restriction  was  placed  upon  his  cross-examination  on  that  point; 
but  having  elicited  from  her  a  statement  that  she  executed  the  paper 
before  a  notary,  which  she  afterwards  qualified,  the  counsel  began 
a  prolonged  cross-examination  on  the  question  as  to  whether  she 
acknowledged  the  assignment.  The  court  disallowed  a  repetition 
of  a  question  on  this  point,  and,  when  it  was  again  repeated,  showed 
the  witness  that  the  paper  bore  no  acknowledgment  Defendant 
even  then  said  she  could  not  say  whether  she  went  before  a  notary 
or  not  No  right  of  defendant  was  impaired  by  this  proceeding. 
The  question  of  going  before  a  notary  was  collateral,  and,  for  the 
purpose  of  testing  the  recollection  of  the  witness  and  its  allow- 
ance, was  within  the  discretion  of  the  trial  judge; 

Judgment  afQrmed,  with  costs.     All  concur. 
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In  T«  FT.  -WASEINQTON  BIDGB  ROAD. 
(Supreme  CSonrt,  Appellate  Division,  First  Department    Augnst  4,  1897.) 

1.  McNiciPAL  CoBPOHATioKs— Location  of  Stbbbts— Hafs. 

Laws  1882,  c.  114,  required  the  making  of  a  map  of  Ft  Wasblngtoa 
Ridge  Road  largely  in  accord  with  a  preTlous  map  of  said  road,  which  It 
designated  as  bearing  a  certain  date,  and  as  having  been  filed  on  a  certaia 
day.  Held  Immaterial  that  It  erroneously  described  the  map  as  having  buea 
made  by  the  commissioners  of  Central  Park,  whose  successors  bad  made  it 

8.  8ame— Lines  of  Koad. 

Said  chapter  required  the  new  map  to  show  as  nearly  as  possible  the 
location,  courses,  and  boundaries  of  the  road  as  originally  laid  out,  or  In- 
tended to  be  laid  out  as  well  as  the  lines  of  the  xoad  aa  relocated  under 
said  act  Held  that,  where  the  lines  on  the  map  of  the  road  as  originally 
laid  out  corresponded  almost  precisely  with  the  lines  on  the  map  of  tlie 
road  as  laid  out  under  said  chapter.  It  was  no  objection  to  the  new  majt 
that  it  showed  no  difference  between  such  lines. 

tl  Bame — Altkration  of  Map. 

Alterations  of  a  map  or  a  proposed  road,  conaisting  of  the  insertion  of 
sheets  purporting  to  contain  corrections  of  clerical  errors  therein,  did  not 
affect  its  validity,  where  they  were  neither  authorized  by  the  comml^sloo- 
eiB  who  made  the  map,  nor  certified  to  by  them. 

Appeal  from  special  term,  New  York  county. 

Application  of  the  mayor,  etc.,  for  the  appointment  of  commia- 
sioners  of  appraisal  in  respect  of  the  Ft.  Washington  Bidge  Boad. 
Oatherine  F.  Byer  and  other  property  owners  appeal  from  an  order 
confirming  the  report  of  the  commissioners  of  appraisal  as  to  the 
assessment  for  regulating  and  grading.     Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BUMSEY,  O'BBIEN,  and 
PABKEB,  JJ. 

Oeorge  6.  Coleman,  for  appellants. 
T.  C.  O'Sullivan,  for  respondent  mayor,  etc 
James  A.  Deering,  for  respondents  New  York  Institution  for  the 
Deaf  and  Dumb  and  other  owners. 

BUMBEY,  J.  A  statute  passed  in  1866  made  provision  for  the 
laying  out  and  improvement  of  certain  portions  of  the  city  of  New 
York.  Pursuant  to  that  statute,  there  was  laid,  out  in  the  upper 
part  of  the  island,  commencing  at  the  junction  of  169th  street  and 
11th  avenue,  a  road  known  as  the  "Ft.  Washington  Bidge  Boa'd," 
which  extended  northerly  by  varions  courses  and  distances,  until 
It  ran  into  the  Kingsbridge  Boad,  at  a  point  smnewhat  above  198th 
street  The  map  of  this  road  as  it  was  proposed  to  be  constructed 
was  certified  and  dated  the  18th  day  of  February,  1873,  and  was 
illed  in  the  office  of  the  register  on  the  7th  day  of  April  of  that 
same  year.  Proceedings  were  taken  for  the  condemnation  of  land, 
and  for  the  estimate  and  appraisal  of  damages  and  benefits;  and 
on  the  2eth  of  April,  1876,  the  damage  and  benefit  maps  were  filed. 
After  that  had  been  done,  the  work  of  opening  and  grading  was  be- 
gan. Up  to  that  time  it  appears  that  although  the  road  had  been 
laid  out  upon  paper,  and  the  courses  and  distances  had  been  stated 
upon  the  map,  it  had  not  actually  been  located  upon  the  ground, 
which,  it  seems,  was  not  thoroughly  done  until  riiortly  before  the 
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work  of  opening  and  grading  had  been  begun.  While  the  orig- 
inal map  of  the  location  of  the  road  filed  in  1873  had  purported  to 
give  courses  and  distances,  and  the  width  of  the  road  between  the 
lines,  and  its  general  direction,  it  appears  that,  through  some  defect 
or  incorrectness  in  the  map,  it  was  not  practicable  to  lay  out  ac- 
curately upon  the  ground  the  road  as  it  was  designated  upon  the 
map.  Whatever  may  have  been  thu  reason,  it  appears  that,  after 
the  road  had  been  partly  completed,  it  was  ascertained  that  the 
road  as  built  did  not  agree  either  in  courses  or  in  location  with  the 
road  as  originally  projected,  and  as  drawn  upon  the  maps,  and  seri- 
ous doubts  arose  whether  it  was  proper  to  continue  the  construc- 
tion of  the  road  until  the  work  which  had  been  done  before  that 
time  bad  been  legalized  by  the  legislature,  go  that  lawful  assess- 
ments could  be  made  for  the  expense  of  the  work.  For  the  pur- 
pose of  settling  all  doubts  upon  the  question  of  the  legality  of  the 
construction  of  the  road,  the  legislature,  on  the  9th  of  March,  1892, 
passed  chapter  114  of  the  Laws  of  1892,  which  is  the  act  under 
which  the  proceeding  now  before  the  court  is  taken.  Tb&t  act  pro- 
vided "for  settling  and  establishing  permanently  the  location  and 
boundaries  of  the  avenue  known  as  the  'Ft  Washington  Bidge 
Boad,'  in  the  city  of  New  York,  and  in  relation  to  the  improvement 
thereof."  It  provided  in  the  first  place  for  the  appointment  of 
three  commissioners,  who  should  at  once  adjust,  determine,  and 
establish  the  lines  of  the  road,  so  that  it  should  accord  and  agree 
as  nearly  as  possible  with  the  road  as  laid  out  or  intended  to  be  laid 
out  by  the  map  of  February  18,  1873;  but  power  was  given  to  the 
oommissioners  to  alter  and  change  the  lines  and  grade  of  the  road 
in  order  to  avoid  any  substantial  change  in  the  lines  and  grade  as 
laid  out.  The  commissioners  were  required  to  make  two  maps  show- 
ing the  width,  course,  direction,  curves,  and  grades  of  the  road  as 
they  should  establish  it,  which  maps  were  also  required  to  show  the 
location,  as  nearly  as  possible,  of  the  road  as  laid  out  or  originally 
intended  to  be  laid  out.  It  was  then  established  substantially  that 
the  maps  so  filed  shuuld  be  final  and  conclusive  in  respect  to  the 
road  as  established  by  them,  and  the  lines  established  upon  the  maps 
should  be  the  permanent  boundaries  of  the  road,  and  all  parts  of 
the  road  before  that  time  laid  out,  and  all  lands  which  were  not 
included  within  the  lines  as  established  by  the  commissioners 
should  cease  to  be  public  streets  or  roads  of  the  city;  and  it  Wf» 
further  provided  that  all  lands  included  within  the  lines  as  laid  out 
by  the  commissioners,  which  had  not  already  been  taken,  should, 
upon  compliance  with  certain  other  provisions,  become  public  lands, 
and  a  portion  of  said  road.  For  the  purpose  of  appraising  the  coat 
of  said  road  and  the  damages  to  be  paid  to  lot  owners  whose  lands 
should  be  taken,  three  commissioners  of  appraisal  were  appointed, 
whose  duty  it  was,  not  only  to  fix  the  amount  which  had  theretofore 
been  paid  for  the  laying  out  of  the  road,  and  the  amount  which 
was  necessary  to  complete  it,  and  assess  that  sum  upon  the  adjacent 
lands,  but  also  to  appraise  the  value  of  the  property  which  should 
be  taken  under  the  new  location,  and  the  value  of  the  property 
which,  having  been  taken  under  the  old  location,  had  ceased  to 
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belong  to  the  city.  These  appraisers,  having  been  appointed,  met 
and  assessed  the  amount  to  be  paid  for  the  completion  of  the  road; 
and  from  the  order  confirming  their  report  fixing  that  amount,  and 
assessing  it  upon  the  adjacent  owners,  this  appeal  is  taken.  A 
very  large  majority  of  the  lot  owners  were  satisfied  with  the  report 
of  the  commissioners  of  appraisal,  and  the  appellants  here  repre- 
sent only  a  small  minority  in  number  and  amount  of  those  assessed. 
Upon  the  hearing  of  the  motion  to  confirm  the  report,  as  well  as 
upon  the  hearing  before  the  commissioners,  the  appellants  here 
presented  Tarions  objections,  many  of  which  seem  to  have  been  aban- 
doned upon  this  appeal,  and  will  not  be  considered,  only  those  be- 
ing examined  which  are  presented  in  the  brief  of  counsel. 

The  first  point  made  by  the  appellants  is  that  the  map  filed  by 
the  mayor's  commissioners  in  an  attempt  to  comply  with  the  provi- 
sions of  chapter  114  of  the  Laws  of  1892  does  not  conform  with  the 
requirements  of  that  act.  The  first  item  of  alleged  nonconform- 
ance appears  to  be  based  upon  the  claim  that  the  statute  requires 
an  impossibility,  for  the  reason  that  it  requires  the  commissioners 
to  construct  their  map  as  nearly  as  possible  in  accord  and  agree- 
ment with  the  lines,  courses,  boundaries,  curves,  and  direction  of 
the  road  as  laid  out  or  intended  to  be  laid  out  by  the  commissioners 
of  Central  Park;  and  the  counsel  say  that  as  the  commissioners  of 
Central  Park  went  oat  of  existence  long  before  1873,  and  the  map 
dated  18th  of  February,  187.3,  had  been  laid  out  by  the  commission- 
ers of  the  department  of  public  parks,  the  mayor's  commissioners 
appointed  under  the  act  of  1892  could  not  make  a  map  to  accord  and 
agree  with  the  map  laid  out  by  the  commissioners  of  Central  Park. 
It  is  hardly  necessary  to  take  time  seriously  to  examine  this  conten- 
tion. The  map  which  was  to  be  considered-  by  the  commissioners 
appointed  under  the  law  of  1892  was  clearly  designated  in  that  stat- 
ute as  the  map  dated  18th  of  February,  1873,  and  filed  on  the  7th 
of  April,  1873;  and  whether  that  map  was  made  by  the  commis- 
sioners of  Central  Park,  or  their  successors,  the  commissioners  of 
the  departr.  t  nt  of  public  parks,  is  a  matter  of  no  sort  of  importance. 
It  is  sufficient  if  the  map  was  so  clearly  designated  that  it  could  be 
easily  ascertained. 

It  is  also  complained  that  the  map  made  under  the  provisions  of 
the  law  of  1892  does  not  comply  with  the  statute,  because  the  stat- 
ute required  that  the  commissioners,  in  making  the  map,  should, 
in  addition  to  putting  upon  it  the  lines  of  the  road  as  located  by 
them,  also  show  as  nearly  as  possible  the  location,  course,  and  bound- 
aries of  the  road  as  originally  laid  out,  or  intended  to  be  laid  out, 
and  also  the  appraisals  of  land  whose  titles  had  been  acquired  by 
the  city,  and  that  it  does  not  show  the  location,  courses,  and  bound- 
aries of  the  road  as  originally  laid  out.  Tliis  objection  is  quite  as 
frivolous  as  the  other.  It  appears  from  the  testimony  that  the 
lines  upon  the  map  of  the  road  as  originally  laid  out  correspond  al- 
most preeisely  with  the  lines  upon  the  m&p  of  the  road  as  laid  out 
by  the  mayor's  commissioners  under  the  law  of  1892.  The  discrep- 
ancy between  the  road  as  built  and  the  road  as  laid  out  by  the  may- 
or's commissionerB  arose,  not  because  the  lines  were  incorrect,  but 
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because  the  figures  showing  the  radii  of  the  curves  and  the  length 
of  the  (sirves  and  tangents  were  so  incorrectly  put  upon  the  map 
that  in  the  absence  of  monuments,  which  had  not  been  placed  upon 
the  ground,  it  was  impossible  to  locate  correctly  the  lines  of  the 
original  map,  and  therefore,  although  the  map  may  have  been  made 
correctly,  errors  occurred  in  the  effort  to  lay  out  upon  the  ground 
the  road  in  accordance  with  the  original  map.  The  only  change  in 
the  road  which  was  made  to  appear  by  the  new  map  was  one  whidi 
was  particularly  located  and  designated.  In  other  respects  it  was 
made  to  appear  that  the  lines  of  the  two  maps  corresponded,  and  for 
that  reason  it  was  impracticable  to  show  any  difference  between 
those  lines.  It  is  to  be  remembered  that  the  trouble  arose,  not 
because  the  map,  regarded  as  a  picture  of  the  road  as  it  was  in- 
tended to  be,  was  incorrect,  but  because  the  road,  as  laid  out,  in  an 
effort  to  locate  the  lines  upon  the  ground,  did  not  correspond  with 
the  lines  as  they  were  put  upon  the  map ;  and  the  discrepancy  which 
exists  is  not  between  the  lines  of  the  two  maps,  bat  between  the 
map  lines  and  the  actual  lines  as  they  are  upon  the  ground.  Mr. 
Haskins,  who  made  the  map,  states  that  his  map  does  show  the 
location,  course,  and  boundaries  of  the  road  as  originally  intended 
to  be  laid  out,  and  that  the  reason  that  there  is  no  difference  be- 
tween those  locations  and  the  locations  as  made  by  the  mayor's 
commissioners  is  that  the  same  lines  were  adopted  as  the  correct 
lines  of  the  road. 

The  third  objection  is  that  the  map  had  been  altered  since  it  was 
filed.  The  alleged  alteration  consisted  in  inserting  in  the  map, 
after  its  filing,  two  sheets  purporting  to  contain  corrections  of  cler- 
ical errors.  These  were  inserted  without  any  authority  of  the 
commissioners,  and  were  not  certified  by  them,  and  therefore,  if 
they  contain  any  changes  of  the  map  as  originally  certified,  they 
cannot  be  regarded  as  a  part  of  the  map,  and  are  not  important. 

It  is  ctmtended  by  the  appellants  that  this  map  is  erroneous,  for 
the  reason  that  it  indicates  that  parcels  of  property  outside  the  road 
were  acquired  by  the  city  in  the  proceeding  for  opening,  which  was 
confirmed  in  1876,  and  that  appraisals  of  property  within  the  limits 
of  the  road  were  not  acquired  in  that  proceeding.  This  conten- 
tion is  based  upon  the  idea  that  the  location  of  the  road  as  shown 
upon  the  two  maps  is  precisely  the  same,  and  that  the  road  as  laid 
out  upon  the  ground  and  partly  completed  complies  exactly  with 
the  road  as  located  upon  the  map.  It  appears  fully  by  the  papers 
that  this  is  not  the  case,  but  that,  as  has  already  be«ai  said,  the  road 
was  not  laid  out  upon  the  ground  as  it  was  intended  to  be  located, 
and  that,  because  of  the  failure  to  lay  it  out  properly,  many  par- 
cels of  land  which  were  intended  to  be  taken,  and  which  would 
have  been  taken  had  the  road  been  laid  out  as  it  should  have  been, 
were  not  within  the  boundaries  of  the  road  as  it  was  opened,  and 
that  many  parcels  of  land  which  were  within  the  boundaries  of  the 
road  as  it  was  actually  opened  were  not  within  its  boundaries  as 
located  upon  the  map.  These  facts  lay  at  the  basis  of  the  law  of 
1892.  They  are  fully  established  by  the  evidence,  and  as  to  them 
there  can  be  no  possible  question.     It  is  a  matter  of  no  importance 
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what  was  the  reason  of  this  discrepancy.  It  may  have  been  be- 
cause the  figures  put  upon  the  original  map  were  not  correct,  and 
did  not  describe  accurately  the  curves  and  tangents  of  the  map  as 
laid  out  upon  the  paper.  It  may  have  been  because  the  map,  al- 
though correct,  was  not  properly  followed  in  laying  out  the  road 
upon  the  ground.  Whatever  may  have  been  the  reason,  the  fact 
undoubtedly  was  that  a  serious  discrepancy  existtid;  and  it  is  idle 
to  take  the  time  of  the  court,  and  waste  the  money  of  the  city,  in 
an  effort  to  establish  the  fact  that  the  road  as  laid  out  upon  the 
ground  did  not  contain  within  its  boundaries  many  parcels  of  land 
which  were  not  intended  to  be  taken  when  the  map  was  made  by 
which  it  was  originally  located. 

It  is  also  objected  that  the  assessment  maps  made  by  the  com- 
missionera  of  appraisal  repeat  the  errors  of  the  map  made  by  the 
mayor's  commissioners,  upon  which  they  are  founded,  and  for  that 
reason  are  defective  and  erroneous,  and  therefore  the  report  based 
upon  them  ought  not  to  be  confirmed.  The  evidence  does  not  show 
that  any  of  these  maps  are  either  defective  or  erroneous,  but  the 
contrary.  A  reading  of  all  the  testimony  leaves  upon  the  mind 
a  clear  impression  that,  whatever  may  have  been  the  reason,  the 
only  correct  maps  <rf  this  road,  laying  it  out  uiwn  the  ground  as  it 
was  intended  to  be  located,  are  those  made  by  the  mayor's  commis- 
rioners  and  by  the  commissioners  of  appraisal. 

No  other  objections  are  urged  here  for  the  reversal  of  this  order, 
but,  nevertheless,  we  have  examined  the  other  objections  which  are 
shovm  in  the  record.  We  agree  with  the  court  below  that  none  of 
them  are  well  taken,  and  that,  in  despite  of  them,  the  order  confirm- 
ing the  report  should  be  affirmed,  with  |10  costs,  and  the  printing 
disbursements,  to  be  paid  by  the  appellants.    All  concur. 


(21  Misc.  Rep.  6.)     . 

BLOOMINGDALB  v.  HODGES  et  al. 

(Supreme  Court,  Appellate  Term.    July  20,  1887.) 

Bbokbraob. 

Defendants  agreed  that,  If  plaintiff  would  procure  for  tliem  a  (xnitmct 
with  one  P.  to  do  certain  work  for  him,  they  would  pay  plaintiff  10  per 
cent,  upon  the  amount  received  from  P.  Plaintiff  procured  the  contract  for 
defendants,  who  did  the  work,  and  were  paid,  but  refused  to  pay  plaintiff 
the  10  per  cent.,  on  the  ground  that  he  stood  in  such  a  confidential  relatloa 
to'  P.  that  the  taking  of  the  commission  would  be  contrary  to  his  duty  to 
P.  Beld,  that  snch  claim,  even  if  well  founded,  afforded  no  ground  for  de- 
fendants' refusal  to  pay  plaintiff. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Lyman  G.  Bloomingdale  against  Arthur  A.  Hodges  and 
others.  £^om  a  judgment  in  favor  of  plaintiff,  defendant  Hodges 
appeals.     Affirmed. 

Argued  before  McADAM  and  BI8GH0FF,  JJ. 

Henry  Tmnpkins,  for  appellant 
Horwitz  &  Hershfield,  for  respondent. 
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McADAM,  J.  The  defendants  agreed  that,  if  Bloomingdale  Bros. 
would  procure  for  them  a  contract  with  F.  P.  Proctor  to  do  certain 
decorating  and  other  work  upon  the  caf6  and  passages  of  the  thea- 
ter known  as  "Proctor's  Pleasure  Palace,"  the  defendants  would 
pay  10  per  cent  of  the  gross  amount  realized  from  said  work  to 
Bloomingdale  Bros.  The  latter  firm  thereupon  introduced  the  de- 
fendants to  Proctor,  and,  through  its  agency,  a  contract  was  made, 
whereby  the  defendants  were  to  do  the  work  for  |6,000.  The  work 
was  done,  and  the  f6,000  paid  to  the  defendants,  who  thereafter 
declined  to  pay  the  brokerage.  The  firm  of  Bloomingdale  Bros. 
was  dissolved,  and  the  demand  became  the  sole  property  of  the 
plaintiff,  as  its  successor;  and,  as  such,  he  brought  the  action  to 
recover  f 600.  The  facts  stated  are  substantially  conceded,  and  the 
defense  proceeded  on  the  ground  that  the  relations  between  Bloom- 
ingdale Bros,  and  Proctor  were  of  a  confidential  character;  that 
that  firm  was  employed  by  him  to  obtain  estimates  for  the  work; 
that  the  taking  of  a  i>ercentage  on  the  job  from  the  defendants 
would  be  contrary  to  the  duty  owing  by  the  Bloomingdales  to  Proc- 
tor, and  the  agreement  therefor  was,  in  consequence,  illegal  and  un- 
enforceable. If  the  objection  had  been  made  by  Proctor,  the  party 
alleged  to  have  been  injured,  it  would  have  come  with  better  grace. 
But  there  was  no  complaint  from  him,  and,  on  the  evidence,  there 
could  not  have  been  any,  for  Bloomingdale  Bros,  were  not  his  agentB 
or  employes  in  the  transaction.  They  contemplated  doing  the  work 
themselves,  and  finally  concluded  to  allow  the  defendants  to  do  it 
under  the  arrangement  stated.  The  defendants  saw  no  impropriety 
in  the  arrangement  with  the  Bloomingdales  until  they  had  re- 
ceived their  f 6,000  for  the  work,  and  then  they  determined  that  it 
would  be  doing  a  wrong  to  Proctor  to  pay  the  brokerage  promised. 
If  they  had  followed  up  this  determination  by  paying  the  |600  de- 
manded to  Proctor,  and  justified  it  by  the  plea  that  it  of  right  be- 
longed to  him,  there  might  be  some  degree  of  candor,  partaking  of 
equity,  if  nothing  more,  in  the  defense.  They  did  not  do  that,  but 
concluded  to  keep  the  {600  to  themselves,  and  use  the  alleged  fraud 
on  Proctor  as  the  only  feasible  mode  open  to  them  for  a  justifica- 
tion of  that  course.  This  will  not  do.  As  a  rule,  "a  fraud  upon 
one  does  not  form  a  claim  on  behalf  of  a  stranger  to  the  transaction, 
not  claiming  under  the  party  defrauded.  A  fraud  is  an  individual 
and  personal  thing.  It  is  a  cause  of  complaint  to  the  person,  only, 
upon  whom  it  is  committed.  No  other  person  can  claim  a  benefit 
from  it.  A  recovery  by  any  other  person  is  no  defense  to  a  claim 
by  the  party  defrauded."  Gomstock  v.  Ames,  1  Abb.  Dec,  at  page 
415.  The  plaintiff's  firm  earned  the  brokerage,  and  no  legal  reason 
was  established  why  it  should  not  be  paid  to  him,  as  its  successor  in 
interest.     There  is  no  merit  in  the  exceptions. 

The  judgment  was  right,  and  must  be  affirmed,  with  costs. 
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(21  M:f>c.  Rep.  3X) 

BUEHLER  T.  WEIFFBNBACH. 

(Supreme  Court,  Appellate  Term.    July  29,  1897.) 

RBAI.-E8TATE  Agent— C0MMIS8IOK8. 

When  a  broker,  who  has  been  employed  to  effect  a  sale  of  proi>erty, 
briD)^  a  cnstomer,  who  makes  an  offer  which  is  refused,  and  afterwards. 
without  terminating  luch  broker's  authority,  the  owner  of  the  property  ac- 
cepts the  same  offer,  from  the  same  person,  through  another  channel,  the 
broker  who  first  procured  the  customer  Is  entitled  to  his  commission  on 
the  sale. 

Appeal  from  First  district  court. 

Action  by  Adam  Baehler  against  Louisa  Weiffenbach  and  Sebas- 
tian Weiffenbacli.  Complaint  dismissed  as  to  Sebastian  Weiffen- 
bach. From  a  judgment  in  favor  of  plaintiff,  Louisa  Weiffenbach 
appeals.     AfSrmed. 

Ai^ed  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

George  W.  Weiffenbach,  for  appellant. 
John  Fennel,  for  respondent 

DALY,  P.  J.  This  is  an  action  to  recover  brokerage  upon  the 
rale  of  defendant's  property.  No.  524  East  Eighty-Third  street,  to  one 
Sanderer,  for  f20,500.  The  plaintiff  claimed  that  he  had  been  em- 
ployed by  Sebastian  Weiffenbach,  defendant's  authorized  agent,  to 
effect  a  sale,  and  that  he  introduced  Sanderer,  and  procured  him- 
to  make  the  offer  of  |20,500,  which,  though  at  first  refused,  was 
gnbaequently  accepted,  when  repeated  by  another  broker.  PlaintiiT 
took  Sanderer  to  see  Weiffenbach,  and  make  an  offer,  although 
those  parties  had  previously  had  some  conversation  about  a  sale 
of  the  premises.  At  that  interview,  Sanderer  offered  |20,500  for 
the  firQt  time.  Weiffenbach  asked  |21,500.  The  offer  was  subse- 
quently made  in  a  letter  from  plaintiff  to  Weiffenbach,  who  replied 
that  "Sanderer  must  offer  more."  Weiffenbach,  according  to  plain- 
tiffs evidence,  promised  to  pay  him  a  commission  if  he  effected  a 
sale.  Nothing  further  was  done,  after  October  or  November,  until  Jan- 
uary following,  when  another  broker  again  repeated  Sanderer's  offer, 
and  defendant  accepted  it  There  is  no  evidence  that  Weiffenbach 
terminated  plaintiff's  agency,  so  as  to  permit  of  his  dealing  directly 
with  plaintiff's  cnstomer,  and  making  the  sale  himself  on  the  lat- 
ter's  terms,  which  plaintiff  had  procured.  On  the  contrary,  when 
a  third  broker  came  to  WeiffenMch  to  speak  of  a  sale  to  Sanderer, 
Weiffenbach  declined  to  negotiate  through  him,  on  the  ground  that 
another  agent,  who  lived  in  Avenue  A,  had  brought  Sanderer.  This 
other  agent  was  identified  as  the  plaintiff  by  the  description  that 
he  lived  in  Avenue  A.  It  is  plain,  therefore,  that  it  was  under-, 
stood  at  that  time,  which  was  about  December,  that  the  agency  con- 
tinued, and  that  plaintiff  had  not  abandoned  his  efforts,  and  defend- 
ant had  not  terminated  his  authority.  The  sale  to  Sanderer  was 
made  January  5th  following. 

This  wns  not  a  case  where  the  broker  failed  to  procure  a  pnr- 
(diaser  at  the  price  named  by  his  principal.     No  price  was  fixed  when, 
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plaintiff  was  at  flrst  authorized  to  find  a  customer.  The  price 
of  121,500  waa  first  mentioned  after  the  customer  he  brought  had 
offered  |20,500;  and  immediately  after  that  we  find  him  simply  stat- 
ing, in  reply  to  a  repetition  of  the  offer  in  writing,  that  "Sanderer 
must  offer  more,"  which  indicated  a  disposition  to  recede  from  his 
own  figure,  and  required  of  plaintiff,  in  order  to  earn  his  commis- 
sion, that  the  offer  must  be  one  which  would  prove  satisfactory  to 
defendant.  If  the  offer  already  made  proved  satisfactory,  it  would 
seem  that  the  commission  was  earned,  although  it  cannot  be  doubt- 
ed that  if  defendant,  after  giving  plaintiff  a  reasonable  time  to  effect 
a  sale,  had  given  him  notice  that  his  agency  was  terminated,  he 
would  then  have  been  at  liberty  to  negotiate  directly  with  the  pur- 
chaser, Sanderer,  without  being  liable  to  plaintiff  for  commissions. 
Sibbald  v.  Iron  Co.,  83  N.  Y.  378.  Defendant  not  having  terminated 
plaintiff's  agency,  and  plaintiff  not  having  abandoned  his  efforts, 
and  defendant  having  closed  with  the  customer  on  the  offer  procured 
by  plaintiff,  the  latter  was  entitled  to  commission. 
Judgment  affirmed,  with  costs.     All  concur. 


(21  Misc.  Rep.  88.) 

WOEHHLB  V.  METROPOLITAN  LIFE  INS.  00. 

(Supreme  Court,  Appellate  Term.    July  29,  1897.) 

1.  Irbttrancb— Falbb  Anbwbrb— Knowlbdoe  op  Insured. 

The  fact  that  an  applicant  for  life  Insurance  could  not  see  well,  and  did 

not  hear  his  appUcatton  read,  nor  know  what  It  contained,  he  not  being 

Illiterate,   and   no  fraud  of  the  insurance  company's  agents   intervening. 

does  not  avoid  the  effect  of  a  false  answer  to  a  question  in  the  application, 

which  Is  made  a  warraQty  in  the  contract  of  Insurance, 
t.  Same — Warranties— Breach — Bad  Faith. 

If  a  warranty  in  a  contract  of  insurance  is  false  in  fact,  it  avoids  tbe 

contract,  even  though  believed  by  the  insured  to  l>e  true,  and  made  in  good 

faith. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Otthilia  Woehrle  against  t£e  Metropolitan  Life  Insur- 
ance Company.  A  judgment  in  favor  of  plaintiff  was  affirmed  by 
the  general  term  of  lie  city  court  (45  N.  Y.  Supp.  1151),  and  defend- 
ant appeals.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Amoux,  Bitch  &  Woodford  (O.  N.  Bovee,  Jr.,  of  counsel),  for  ap- 
pellant 
S.  E.  Duffey,  for  respondent 

McADAM,  J.  The  action  is  by  the  beneficiary  named  in  a  policy 
of  insurance  issued  by  the  defendant  May  21,  1894,  upon  the  life 
of  her  husband,  Frank  Woehrle.  The  policy  provides  "that  no  obli- 
gation is  assumed  by  the  company  *  •  *  unless  on  said  date 
the  assured  is  alive  and  in  sound  health.'*  In  answer  to  a  question 
contained  In  the  printed  and  written  application  for  the  policy,  which 
was  thereby  made  a  warranty,  in  consideration  of  which  the  con- 
tract was  made,  the  assured  said  he  was  then  in  sound  health,  and 
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had  never  been  sick  or  under  treatment  in  any  dispensary,  hospital, 
or  asylum.  In  a  pai)er  called  a  "Declaration  and  Warranty  by  the 
Insured,"  and  signed  by  him,  it  is  agreed  and  warranted  that  the  ap- 
plication lias  been  made,  prepared,  and  written  by  the  applicant  or  by 
his  own  proper  agent,  and  that  the  company  is  not  to  be  taken 
as  responsible  for  its  preparation,  or  for  anytUng  contained  therein 
or  omitted  therefrom.  It  was  also  agreed  that  any  untrue  answer 
would  render  the  policy  null  and  void.  It  was  clearly  proved  that 
all  of  the  answers  above  referred  to  were  false;  that  the  assured 
had  been  treated  by  Dr.  Kubin,  at  the  German  Hospital,  for  Bright's 
disease;  and  that  at  the  time  he  was  discharged  from  that  institu- 
tion, on  April  2,  1894,  he  was  not  well.  The  policy  was  issued  May 
21,  1894,  about  seven  weeks  afterwards,  and  the  assured  died  of 
Bright's  disease  on  the  1st  day  of  August  following.  The  falsity 
of  these  answers  clearly  constituted  a  breach  of  the  warranty,  and 
avoided  the  policy. 

The  plaintiff  claims  that  because  the  assured  had  trouble  with  his 
eyes,  and  could  not  see  well,  and  for  the  additional  reason  that  the 
application  was  not  read  to  him,  and  he  did  not  know  what  answers 
had  been  inserted  therein,  it  is  not  binding  on  the  beneficiary;  and 
O'Rourke  v.  Insurance  Co.,  10  Misc.  Rep.  40B,  31  N.  Y.  Supp.  130, 
and  O'Brien  v.  Society,  117  N.  Y.  310,  22  N.  E,  954,  are  cited  to 
sustain  this -contention.  In  those  cases  the  persons  insured  were 
illiterate.  The  applications  were  prepared  by  agents  of  the  insur- 
ers. The  untrue  answers  were  written  out  by  the  fraud  or  mistake 
of  the  agents,  and  the  defendants  were  held  estopped  from  setting 
up  the  breach.  Those  cases  are  inapplicable  here,  for  in  this  in- 
stance the  assured  was  not  illiterate,  and  there  was  no  fraud  or 
mistake  by  the  agents  of  the  company,  as  there  is  an  express  war- 
ranty that  the  i^rsons  who  prepared  the  application  are  to  be  re- 
garded as  the  agents  of  the  assured,  and  that  the  company  is  not 
to  be  responsible  for  its  preparation  or  anything  contained  therein 
or  omitted  therefrom.  See  McDonald  v.  Insurance  Co.,  17  App.  Div. 
16,  44  N.  Y.  Supp.  818.  The  defendant  had  the  right  to  protect  itself 
in  this  manner  against  the  effect  of  fraudulent  acts  even  of  its  own 
agents,  and  the  provision  is  valid  and  enforceable  against  the  ben- 
eficiary. Bernard  v.  Association,  14  App.  Div.  142,  43  N.  Y.  Supp. 
527.  It  is  impossible,  therefore,  to  avoid  the  legal  conclusion  that 
the  policy,  by  reason  of  the  breach  of  warranty,  was  annulled,  and 
that  the  motion  made  at  the  close  of  the  case  to  dismiss  the  com- 
plaint on  that  ground  should  have  been  granted.  The  exception  to 
the  refusal  to  dismiss  is  consequently  fatal. 

The  defendant's  counsel  requested  the  trial  judge  to  charge  the 
jury  that,  if  the  deceased  was  not  in  sound  health  at  the  time  of 
the  application  upon  which  the  policy  issued,  the  plaintiff  could  not 
recover.  The  trial  judge  declined  so  to  charge,  and  said,  in  sub- 
stance, that  if  a  disease  existed  in  the  insured,  and  he  knew  noth- 
ing about  it,  and  honestly  answered  "No,"  there  might  be  a  recovery. 
The  defendant's  counsel  then  requested  the  court  to  charge  "that.it 
is  immaterial  whether  the  ajssured  knew  the  answer  was  untrue." 
The  conrt  declined  so  to  charge,  and  to  these  several  rulings  the 


Digitized  by  VjOOQ  IC 


S64  46  NEW  YORK  SUFFLEMBNT  (8up.  Ct 

•nd  80  New  York  SUt*  Reporter. 

defendant  excepted.  The  trial  judge  eTidently  confounded  the  dif- 
ference between  a  mere  representation  collateral  to  the  contract,  and 
a  warranty,  which  ia  part  of  it  (Richards,  Ins.  62),  for  in  the  latter 
case  it  is  not  important  that  the  party  making  the  wai-ranty  believes 
ia  its  entire  truth;  if  it  be  false  in  fact,  it  avoids  the  contract  (Glem- 
ans  V.  Supreme  Assembly,  131  N.  Y.  485,  488,  30  N.  E.  496;  Cush- 
man  y.  Insurance  Co.,  63  N.  Y.  404,  409;  Oratton  v.  Insurance  Co., 
15  Hun,  74,  78).  Whether  untrue  to  the  knowledge  of  the  party 
proposing  the  life  is  to  tlie  company  matter  of  little  importance; 
for  a  warranty,  the  baais  of  the  contract,  is  taken  with  reference  to 
the  fact,  and  not  with  reference  to  the  knowledge  of  the  party. 
MacDonald  v.  Insurance  Co.,  L.  B.  9  Q.  B.  328,  331.  In  Foot  v.  In- 
surance Co.,  61  N.  Y.  571,  the  court  charged  the  jury,  substantially 
as  the  trial  judge  did  here,  that  the  answers  of  the  assured  did  not 
vitiate  the  policy,  unless  knowingly  untrue;  and  the  court  of  ap- 
peals held  that  the  judgment  was  properly  reversed  at  the  general 
term.  The  action  by  the  plaintiff  is  on  the  policy  and  the  afiBrm- 
ance  of  its  different  provisions.  She  cannot  enforce  those  that  are 
beneficial,  and  eliminate  those  that  are  detrimental,  to  her.  If  the 
action  had  been  founded  on  a  rescission  of  the  contract,  to  recover 
back  the  premiuihB  paid  on  the  ground  of  fraud,  or  to  reform  the 
policy  in  equity,  different  rules,  perhaps,  might  be  applied. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.     All  concur. 


(21  Mlw.  Rep.  16.) 

WALKER  v.  JOHNSON. 

(Supreme  Coxut,  Appellate  Term.   July  29,  1887.) 

RBAT.-EgTATB  AaBNT— ACTIOK   FOR  COMHISSleilS— EtIUBKCB. 

On  trial  of  an  action  for  broker's  commUsions  on  exchange  of  property, 
m  which  the  defense  was  that  defendant  had  been  Induced  to  part  with 
his  property  by  plalntlfTs  false  lepresentatlons,  after  plaintiff  had  been 
permitted  to  testify  that  defendant  had  told  him  that  his  property  would 
not  sell  for  the  amount  of  the  mortgage  on  It,  and  also  that.  In  plaintiff's 
opinion,  defendant's  property  was  worth  less  than  that  exchanged  for  It. 
defendant  attempted  to  prove  the  value  of  his  property,  but  the  evidence 
was  excluded.  The  court  afterwards,  on  plaintiff's  request,  charged  that. 
If  defendant  did  not  rely  on  any  false  representations  made,  plaintiff  mnst 
recover.  Held,  that  the  ezdnslon  of  the  evidence  of  the  value  of  defoid- 
ant's  property  was  error. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Samuel  Y.  Walker  against  Reginald  P.  B.  Johnson  for 
commission  as  real-estate  broker  in  effecting  an  exchange  of  prop- 
erties between  defendant  and  a  third  person.  The  defense  was 
fraudulent  representations  of  plaintiff  to  defendant,  inducing  the 
latter  to  make  the  exchange.  From  a  judgment  in  favor  of  plain- 
tiff (45  N.  Y.  Supp.  1150),  defendant  appeals.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOPP,  JJ. 

Smith  Lent  and  Elliott  Williams,  for  appellant. 

Robert  J.  Robeson  and  Quiucy,  Wendel  &  Robeson,  for  respondent. 
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DALY,  P.  J.  The  plaintifF,  a  real-eatate  broker,  sued  to  recover 
fSOO,  agreed  commission  for  effecting  an  exchange  of  defendant's 
property,  No.  102  West  102d  street,  in  this  city,  for  a  house  and  lot 
in  Monterey,  Mass.,  and  eight  lots  in  North  Haven,  Conn.,  belong- 
ing to  Garsten  H.  Bohlen.  The  chief  defense  to  the  action  was 
that  defendant  was  induced  to  part  with  his  property  for  property 
of  little  or  no  value,  by  the  false  representations  of  plaintiff  that 
the  Monterey  property  was  rented  for  |20  a  month,  and  the  lots  in 
Connecticut  were  worth  f3,000,  adjoining  lots  having  been  sold  for 
1250  each.  There  was  no  doubt,  upon  the  evidence,  that  the  repre- 
sentations, if  made,  were  false,  but  they  were  denied;  and  the  issues 
left  to  the  jury  were  whether  they  were  made,  and  whether  defend- 
ant relied  upon  them  in  making  the  exchange.  On  the  latter  point, 
the  defendant  asked  and  obtained  a  specific  instruction  to  the  jury 
that  "if  there  were  false  representations  made,  and  the  defendant 
did  not  rely  upon  those  false  representations,  then,  no  matter  wheth- 
er those  false  representations  were  made,  the  plaintiff  is  entitled 
to  a  verdict."  The  significance  of  this  request  is  found  in  the  tes- 
timony, given  by  the  plaintiff,  that  defendant  told  him  that,  if  his 
(defendant's)  property  was  put  up  at  auction,  it  would  not  brinp; 
the  mortgage,  and  that  it  did  not  pay  him  to  pay  the  interest  and 
taxes.  This  testimony  was  manifestlv  intended  to  impress  the 
jnry  with  the  belief  that,  in  making  the  exchange,  the  plaintiff  was 
getfing  rid  of  worthless  property,  which  it  was  a  burden  to  carry, 
and  that,  as  he  was  in  fact  getting  something  for  nothing,  it  was 
not  probable  that  he  was  moved  in  the  matter  by  the  plaintiff's  rep- 
resentations. To  meet  this  suggestion,  the  defendant  attempted  to 
show  the  value  of  the  102d  street  property,  but  plaintiff  objected, 
on  the  ground  that  the  evidence  was  immaterial,  irrelevant,  and,  un- 
der the  issues,  it  was  not  a  question  as  to  what  the  value  of  his 
house  was.  The  objection  was  sustained,  and  defendant  excepted. 
The  evidence  should  have  been  admitted.  The  plaintiff  had  also- 
testified  that  the  Monterey  property  was  worth  a  little  more  than 
defendant's.  Having  thus  got  in  his  ovm  opinion  as  to  the  value 
of  defendant's  property,  and  an  alleged  admission  of  the  latter  that 
it  was  worthless,  he  succeeded  in  shutting  out  defendant's  evidence 
on  the  subject  as  not  within  the  issues,  and,  having  thus  insinnated" 
a  strong  motive  for  defendant's  trying  to  acquire  Bohlen's  property 
without  reference  to  any  specific  valuation  put  upon  it,  procured  an- 
instruction  upon  whidi  the  excluded  testimony  would  have  had  some 
bearing;  for,  if  defendant's  property  was  valuable,  the  inference- 
might  well  be  that,  in  parting  with  it,  he  relied  upon  representations 
as  to  the  value  he  was  to  receive  for  it.  It  is  true  that  defendant 
was  afterwards  allowed  to  state  what  he  paid  for  the  property,  and' 
what  it  rented  for  when  he  bought  it;  but  the  error  in  excluding  tes- 
timony of  its  value  at  the  time  of  the  exchange  was  not  thereby^ 
cared,  and  the  defendant,  by  reason  thereof,  is  entitled  to  a  new  triaL 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
event.     All  concur. 
46N.Y.S.-6fi 
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WELSH  ▼.  RHEINHAROT  &  CX). 

(Supreme  Court,  Appellate  Term.   July  29,  1807.) 

Rbai.  Pautt  in  Intkkest. 

Plaintiff  made  a  contract  with  defendant  to  fnmlsh  and  erect  a  gas  en- 
gine, with  a  foundation  and  connections,  and  guarantied  that  It  should  be 
free  from  Imperfections,  and  should  develop  a  certain  horse  power;  the 
contract  providing  that,  until  paid  for,  the  engine  should  remain  the  prop- 
•  erty  of  a  third  party.  Held,  that  the  latter  provision  did  not  make  such 
third  party  the  real  party  In  Interest  in  an  action  on  the  contract 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Thomas  H.  Welsh  against  Rheinhardt  &  Co.  Judgment 
of  the  general  term  afiQrming  a  judgment  in  favor  of  plaintiff,  en- 
tered on  the  verdict  of  a  jury,  in  an  action  to  recover  on  a  contract 
for  setting  up  a  gas  engine  on  defendant's  premises.  45  N.  Y.  Snpp. 
102(5.  The  defenses  were  false  representations,  breach  of  warranties, 
and  that  plaintiff  was  not  the  real  party  in  interest.  Defendant  ap- 
peals.    Affirmed.  • 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Joseph  C.  Rosenbaum,  for  appellant 
Franklin  Pierce,  for  resiM>ndent. 

DAIjY,  p.  J.  The  plaintiff  made  an  agreement  in  writing  with 
the  defendant,  a  corporation,  to  furnish  and  erect  a  gas  engine  com- 
plete for  |1,085,  the  price  to  include  a  suitable  brick  foundation  for 
the  engine,  and  all  necessary  gas,  water,  and  exhaust  piping,  and 
plaintiff  guarantied  the  engine  for  one  year  against  all  imperfec- 
tions of  workmanship  and  material,  and  also  guarantied  the  horse 
power,  agreeing  to  furnish,  if  needed,  an  additional  engine.  The 
contract  also  included  the  following  clause,  upon  which  defendant 
bases  the  defense  that  the  plaintiff  is  not  the  real  party  in  interest, 
that  being  the  sole  contention  npon  this  appeal : 

"It  Is  also  herein  agreed  and  understood  that  the  above  80  P  engine  is  to 
remain  the  property  of  the  Springfield  Gas-Englne  Co.,  of  Springfield,  Ohio, 
until  paid  for  hi  full,  and  is  not  to  be  sold,  mortgaged,  or  removed  wltboat  their 
cnth«  approval  and  consent." 

This  action  is  brought  to  recover  the  contract  price  above  speci- 
fied, and  it  is  claim^  that  the  Bpringfleld  Qas-Engine  Company 
alone  has  the  right  to  maintain  the  action  as  owner  of  the  engine. 
The  real  party  in  interest  is  the  party  having  the  sole  right  to  en- 
force the  contract,  and  the  plaintiff  is  that  party,  the  contract  being 
not  simply  for  the  sale  of  the  engine,  for  which  plaintiff  might  have 
been  regarded  as  acting  merely  as  agent,  but  for  labor  and  mate- 
rials for  which  he  contracted  as  principal,  and  for  a  collateral  war- 
ranty upon  which  he  alone  is  liable.  If  plaintiff  had  made  the  con- 
tract expressly  as  agent  of  the  Springfield  Company,  he  would,  nev- 
ertheless, be  entitled  to  sue  in  his  own  name  upon  it,  since  he  was 
personally  bound  for  its  fulfillment.  Nelson  v.  Nixon,  13  Abb.  Prac. 
104.  So  far  as  any  title  was  vested  in  the  Springfield  Company  by  the 
contract,  that  title  depended  upon  the  contract  as  a  mere  incident 
thereto,  and  would  be  devested  by  payment  as  prescribed  therein. 
If  the  contract  with  the  plaintiff  be  satisfied,  no  title  remains  in  the 
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company.     None  of  the  cases  cited  by  appellant  sustain  his  objec- 
tion to  plaintiff's  recovery. 
Judgment  affirmed,  with  costs.     All  concur. 


(21  Misc.  Rep.  32.) 

V.  LOEWEUS  GAMBRINUS  BREWING  CO.  T.  FRIEDMAN. 

(Supreme  Ckturt,  Appellate  Term.   July  29,  1807.) 

Cohthact— Validity— CoNsinEWATiOK. 

Defendant,  a  saloon  keeper,  wbo  bought  beer  from  plaintiff  corporation, 
asked  plalntlfF  to  give  him  a  new  bar,  wblcb  plaintiff  refused.  Defendant 
then  transferred  bis  patronage  to  another  brewer,  whereupon  plaintiff, 
to  induce  him  to  return,  agreed  to  give  him  a  new  bar,  and  placed  sucb 
new  bar  on  defendant's  premises,  who  thereupon  resumed  trading  with 
plaintiff,  and  continued  to  trade  witli  it  for  a  year,  when  be  again  with- 
drew his  custom.  Beld,  that  the  placing  of  the  bar  on  defendant's  prem- 
ises under  these  circumstances  Was  not  a  gift,  nor  beyond  the  authority 
of  the  officers  of  the  corporation,  but  was  upon  sufficient  oonslderatloii,  and 
the  title  to  the  bnr  passed  to  the  defendant. 

Appeal  from  Eleventh  district  court. 

Action  by  V.  Loewers  Oambrinus  Brewing  Company  against  Si- 
mon Friedman  to  recover  personal  property  alleged  to  be  the  prop- 
erty of  plaintiff,  and  wrongfully  detained  by  defendant.  Judgment 
for  defen/lant,  and  plaintiif  appeals.     AiHrmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

C.  J.  G.  Hall,  for  appellant 

Forster,  Hotaling  &  Klenke,  for  respondent. 

DALY,  P.  J.  The  defendant,  a  saloon  keeper,  who  had  dealt  for 
a  long  time  with  the  plaintiff,  a  brewing  company,  proposed,  as 
consideration  for  continuing  to  take  its  beer,  that  it  should  give  him 
a  new  bar.  This  was  at  first  refused,  but  plaintiff,  learning  that 
another  brewing  company,  in  order  to  obtain  his  trade,  bad  agreed, 
to  give  him  a  bar,  and  that  he  had  accordingly  commenced  to  deal 
with  that  company,  hastened  to  apprise  him  that  it  would  give 
him  the  bar,  procured  the  necessary  acquiescence  of  the  second  com- 
pany to  his  resumption  of  dealings  with  the  plaintiffs  removed  his 
old  bar,  and  put  in  another,  at  a  cost  of  flGU,  and  supplied  him  with 
beer  for  about  a  year  thereafter.  When  he  subsequently  withdrew 
his  trade,  this  action  was  commenced  to  retake  the  bar,  on  the 
ground  that  it  was  a  mere  gift,  which  the  officers  of  the  company 
had  no  authority  to  make,  and  no  title  to  the  property  passed  to 
defendant.  The  transactions  were  had  by  defendant  with  the  treas- 
urer of  the  company,  and  its  salesman  and  collector,  acting  under 
that  officer's  authority,  according  to  the  evidence  on  defendant's 
behalf,  which  the  jury  credited,  in  preference  to  the  denials  of  plain- 
tiff's witnesses. 

The  contention  of  appellant  is  that  the  evidence  on  defendant's 
part  shows  that  there  was  a  naked  gift  of  the  property  by  plain- 
tiff's agents.  This  is  a  misapprehension,  doubtless  arising  in  part 
from  defendant's  speaking  of  the  new  bar  as  a  "present";  but  that 
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expresaion  only  indicates  his  ondentanding  that  the  fixture  was  to 
become  his  without  charge.  The  facts  show  a  consideration  for 
the  promise  to  give  him  the  bar,  which  made  the  agreement  enforce- 
able in  case  of  breach,  and  which  is  effectual  to  {nrevent  rescission 
or  repudiation  after  it  has  been  executed.  There  was  considera- 
tion in  the  agreement  of  defendant  to  resume  his  trade  with  plain- 
tiff, which  he  had  discontinued;  and  there  was  consideration  in  his 
relinquishing,  at  plaintiff's  request,  the  benefit  of  the  contract  he 
had  made  with  the  other  company,  under  which  he  was  to  get  a  new 
bar  in  consideration  of  giving  it  his  trade. 

As  there  was  no  gift  of  this  property,  there  can  be  no  dispute, 
up<m  the  evidence,  as  to  the  authority  of  the  treasurer  or  the  col- 
lector to  make  a  legitimate  contract  with  the  defendant  to  secure 
or  to  retain  his  custom.  Any  arrangement  as  to  price  or  terms 
which  Involved  a  concession  would  to  that  extent  be  a  gift  of  the 
corporate  property,  but  one  which  its  agents  might  lawfully  make, 
within  the  scope  of  their  agency.  According  to  the  treasurer's 
testimony,  it  was  the  duty  of  the  collector  "to  protect  and  keep  the 
trade  of  the  various  customers,  and  to  secure  new  trade,  if  possible"; 
and  the  collector  testified  that  his  specific  instructions  from  the 
treasurer  were  to  "hold  Friedman  by  all  means,"  and  to  "give  him 
a  bar,  and  we  will  make  a  present  of  it  to  hold  the  customer."  All 
that  was  done  by  this  agent  was  reported  to  the  treasurer,  and  it 
is  to  be  assumed  that  the  latter,  as  was  his  duty,  reported  to  the 
corporation,  his  principal.  Bank  v.  Davis,  2  Hill,  464;  Meehan  t. 
Forrester,  52  N.  Y.  277.  Ratification  of  the  agent's  act  will  be 
presumed,  since  the  company  received  the  benefit  of  it.  Davies  v. 
Steel  Co.,  6  App.  Div.  167,  39  N.  Y.  Supp.  791;  Arms  Co.  v.  Barlow, 
63  N.  Y.  62;  Raft  Co.  v.  Roach,  97  N.  Y.  378;  Seymour  v.  Association, 
144  N.  Y.  341.  39  N.  E.  365;  Gaslight  Co.  v.  Claffy,  151  N.  Y.  24,  45 
N.  E.  390;  City  of  Buffalo  v.  Balcom,  134  N.  Y.  632,  32  N.  E.  7. 

The  rulings  of  the  justice  were  correct.  There  was  no  error  in 
admitting  the  written  memorandum  of  the  agent,  which  merely  era- 
bodied  the  verbal  arrangement  which  he  was  authorized  to  make. 
It  was  not  in  the  nature  of  a  declaration  or  admission. 

Judgment  affirmed,  with  costs.     All  concur. 


(21  Misc.  Bep.  38.) 

LAWRENCE  v.  HASBHOUCK. 

(Supreme  Ck>urt,  Appellate  Term.   July  29,  1897.) 

Tbhawct  from  Month  to  Momth. 

Defendant  made  a  verbal  agreement  with  plaintiff's  agent  to  hire  certain 
premises,  for  13  months,  at  a  rent  payable  monthly.  He  si^ed  a  written 
lease,  and  left  It  with  the  agent,  to  be  forwarded  to  plaintiff,  for  execution, 
but  plaintiff  did  not  execute  It  for  several  months.  In  the  mean  time,  de- 
fendant had  taken  possession,  paid  rent  for  some  months,  and  hod  then 
removed  from  the  premises,  pursuant  to  notice  given  by  him  to  platntHTs 
a«;ent.  Held,  that  defendant,  having  entered  under  the  void  parol  afirree- 
ment,  and  paid  rent  by  the  month,  was  a  monthly  tenant,  and  bad  the  right 
to  surrender  possession  at  the  end  of  any  month. 

Appeal  from  Thirteenth  district  court. 
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Action  by  John  S.  Lawrence  against  Stephen  Hasbroack  to  re- 
eover  $200.  Judgment  for  plaintiff  for  $50,  and  he  appeals.  Af- 
firmed. 

Argued  before  DALT,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Wajrland  E.  Benjamin,  for  appellant. 
T.  S^  Carey,  for  respondent. 

DALY,  P.  J.  In  the  beginning  of  Angnet,  1896,  the  defendant 
entered  into  possession  of  the  first  floor  of  the  apartment  house  No. 
200  West  129th  street,  upon  an  arrangement  made  with  the  agent 
of  the  landlord,  who  resided  in  Michigan,  for  a  lease  of  the  apart- 
ment for  13  months  from  the  ensuing  September  1st.  at  the  yearly 
rent  of  $600,  payable  monthly,  with  occupation  for  August  free  of 
rent.  A  lease,  bearing  date  August  6th,  was  signed  by  the  de- 
fendant, and  left  with  the  agent,  to  be  forwarded  to  the  landlord 
for  execution.  It  was  not  signed  by  the  latter  until  the  following 
January,  and  was  tendered  to  the  defendant  after  he  had  removed 
from  the  premises,  pursuant  to  notice  given  by  him  to  the  agent 
of  his  intention  to  do  so.  This  action  -was  brought  for  the  rent  of 
the  four  months  January  to  April,  both  inclusive;  and  the  defense 
was  that,  by  reason  of  the  facts,  a  monthly  tenancy  only  was  estab- 
lished, which  terminated  by  the  removal  in  January,  and  that  plain- 
tiff was  entitled  to  rent  for  that  month  only,  which  defendant  of- 
fered to  pay.  The  case  was  tried  before  a  jury,  and  their  verdict 
was  for  the  plaintiff  for  $50  only,  thus  finding  in  accordance  with 
defendant's  contention. 

The  lease  not  being  executed  by  the  landlord,  no  legal  obligation 
under  it  was  created.  Talamo  v.  Spitzmiller,  120  N.  Y.  37,  23  N.  E. 
980;  Laughran  v.  Smith,  75  N.  Y.  206.  It  is  claimed  by  plaintiff 
that  defendant  consented  to  the  delay  in  forwarding  it  for  execu- 
tion, bat  the  landlord  took  the  rit^  of  the  tena.nt'8  terminating  the 
tenancy  which  had  been  created  by  the  parol  arrangement  and  de- 
clining to  receive  the  lease.  The  occupation  by  the  defendant  was 
not  under  the  lease,  because  the  tenant  did  not  become  bound 
thereby,  it  not  being  executed  by  the  lessor;  and,  as  anch  occupa- 
tion was  terminable  by  the  landlord  at  the  end  of  any  month  for 
which  rent  was  paid,  the  tenant  had  the  same  right  to  terminate  it; 
and  the  landlord  could  not,  by  subsequently  tendering  a  lease  for 
the  past  as  well  as  future  occupation,  create  a  new  obligation  tar 
the  tenant  To  hold  otherwise  would  leave  a  tenant  wholly  in  the 
hands  of  the  landlord,  who  conld  make  him.  a  tenant  for  years  or 
by  the  month,  at  discretion. 

Now,  is  the  appellant's  contention  well  founded  that,  in  any  event, 
the  tenancy  c<mtinued  until  the  ensuing  let  of  May,  by  force  of  the 
Hew  Yoik  statute?  Defoidant  did  not  enter  under  an  agreement 
tUent  as  to  the  term,  but  under  a  parol  agreement,  void  because  for 
more  than  a  year.  Where  a  tenant  enters  under  such  a  void  agree- 
ment, and  pays  rent  monthly,  a  tenancy  from  m<mth  to  month  is 
created.  People  v.  Darling,  47  N.  Y.  666;  Spies  v.  Voss  (Com.  PI.) 
9  N.  Y.  Snpp.  532.     If  the  tenant,  under  such  a  void  lease,  enter 


deemed  a  tenant  from  year  to  year,  as,  by  remaining  over  the  Ist  of 
May  in  any  year,  he  loses  the  right  to  terminate  the  tenancy  before 
the  expiration  of  that  year.  Laughran  v.  Smith,  above.  In  this 
case  the  defendant  entered  under  a  parol  agreement,  the  lease  not 
being  executed  by  the  landlord;  and,  as  he  paid  rent  monthly,  he 
became  a  monthly  tenant,  and  had  the  right  to  remore  at  the  end 
of  any  month. 
Jndgment  affirmed,  with  costs.     All  concur. 


(21  Misc.  Rep.  69.^ 

GIBSON  V.  JOHNSON. 

(Supreme  Cioart,  Appellate  Term.   July  29,  1807.) 

Rebdttat.  Btidknck. 

On  the  trial  of  an  action  for  conversion  of  money,  alleged  to  have  been 
collected  by  defendant  as  plaintiff's  agent,  the  plaintiff  testified  that  he  had 
called  defendant's  attention  to  the  accounts  of  certain  customers.  Defend- 
ant testified  that  plaintiff  had  not  asked  him  about  the  accounts,  r'.nln- 
tiff,  after  defendant's  case  was  closed,  was  recalled,  and  aslced  what  w.is 
said  about  the  accounts.  In  his  conversations  with  defendant.  Held,  tluit 
the  evidence  called  for  was  not  In  rebuttal,  and  was  properly  excluded. 

Appeal  from  Second  district  court. 

Action  by  Alfred  C.  Gibson  against  Edward  Johnson.  From  a 
judgment  on  a  verdict  in  favor  of  defendant,  plaintiff  appeals.  .Af- 
firmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFP,  JJ. 

Cromwell  Q.  Macy,  for  appellant. 
Herbert  J.  Hindes,  for  respondent. 

BISOHOPF,  J.  The  appellant  seeks  a  reversal  of  this  jndgment 
solely  upon  the  ground  that  testimony  offered  by  him  after  the  de- 
fendant's case  was  rested  was  erroneously  excluded,  as  not  being 
in  rebuttal ;  the  contention  proceeding  upon  the  theory  that  the  evi- 
dence would  have  served  to  contradict  the  defendant  upon  certain 
material  matters  as  to  which  he  testified.  To  us  it  appears  that 
the  questions  excluded  called  only  for  the  plaintiff's  repetition  of 
his  testimony  in  chief,  as  controverted  by  the  defendant,  or  for  ad- 
ditional evidence,  which  was  properly  a  part  of  the  plaintiff's  case, 
and  BO  in  neither  aspect  evidence  in  rebnttal,  to  the  admlssicm  of 
which  class  of  evidence  alone  the  plaintiff  was  entitled  after  the 
defendant  had  rested,  since  the  case  was  not  to  be  reopened  as  a 
matter  of  right,  but  only  through  the  exercise  of  the  court's  discre- 
tion. 

The  action  was  for  the  conversion  of  certain  moneys  all^M  to 
have  been  obtained  by  the  defendant  in  the  course  of  his  employment 
by  the  plaintiff  as  agent  few  the  sale  of  goods,  and  not  paid  over,  the 
issue  being  whether  or  not  the  moneys  had  been  received  by  the 
defendant  from  the  purchasers.  In  the  course  of  his  direct  exam- 
ination, the  plaintiff  testified  that  he  had  i-epeatedly  called  the 
defendant's  attention  to  the  accounts  of  these  purchasers,  appar- 
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ently  in  arrears,  and  had,  in  fact,  spotcen  to  liim  upon  the  subject 
whenever  they  met  The  defendant,  called  as  a  witness  in  his  own 
behalf,  contradicted  the  plaintiff  in  this,  testifying  that  the  latter 
had  not  asked  him  about  these  accounts  at  all;  but  no  aflBrraative 
matter  was  brought  out  upon  his  examination.  The  plaintiff  was 
then  recalled,  and  was  asked,  in  purported  rebuttal,  what  was  said 
in  the  coarse  of  his  conversations  with  defendant  concerning  these 
accounts,  whether  he  had  asked  defendant  to  account  for  the  mon- 
eys, wbethor  they  had  conversations  at  certain  stated  times  relative 
to  these  matters,  and  whether  defendant  had  made  certain  admis- 
sions in  the  course  of  these  conversations.  These  questions  were 
all  properly  excluded,  since,  while  they  may  have  been  suggested 
l^  ihe  defendant's  denial  that  any  conversations  such  as  testified 
to  by  the  plaintiff  had  taken  place,  they  were  not  necessitated  by 
that  denial,  and  simply  went  to  the  plaintiff's  case  in  chief,  either 
as  tending  to  supply  omitted  details,  or  in  reiteration  of  testimony 
given  as  part  of  that  case,  and  contradicted  Ity  the  defendant  in  due 
course  of  the  trial,  but  they  did  not  call  for  evidence  in  rebuttal. 

The  judgment  is  not  otherwise  assailed,  and  should  therefore  be 
affirmed,  with  costs.     All  concur. 


(21  MlBC.  Bep.  67.) 

AMERICAN  GAS  CONTROL  CO.  v.  KRAMER  et  aL 

(Snpreme  Court,  Appellate  Term.    July  29,  1807.) 

X!viDiEircK— Ai>MT8si0N  yriTHOOT  Objection — Presumptioks. 

'Wh«?c  parol  evidence  tending  to  vaiy  the  terms  of  tlie  instmment  sued  <m 
was  admitted  without  objection,  it  was  proper  for  the  court  to  consider  It  In 
reaching  a  conclusion. 

Appeal  from  Third  district  court. 

Action  by  the  American  Oas  Control  Company  against  C.  Otto 
Kramer  and  others.  From  a  judgment  rendered  in  favor  of  defend- 
ants, plaintiff  appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOPP,  JJ. 

Hastings  &  Gleason,  for  appellant. 
Frank  Thorn,  for  respondents. 

BISCHOFF,  J.  IMb  action  was  brought  for  the  agreed  price  of 
two  gas-governing  machines,  installed  in  the  defendants'  premises 
by  the  plaintiff  under  a  written  contract,  whereby  the  defendants 
promised  to  pay  for  such  machines  should  they  effect  a  saving  of 
from  15  to  40  per  cent,  of  gas,  the  payment  to  be  made  "after  forty 
days'  fair  trial."  Further,  it  was  provided  that  the  saving  should 
be  "demonstrated  by  an  actual  time  test  of  the  same  burners  con- 
suming an  equal  number  of  cubic  feet  of  gas,  with  and  without  gov- 
ernor, under  full  street  pressure.  Failing  to  record  above  saving, 
the  machines  to  be  removed  free  of  all  expense."  Some  22  days 
after  installation  of  the  machines,  and  27  days  after  the  date  of 
the  contract,  a  time  test,  such  as  provided  for,  was  made,  showing 
an  apparent  saving  of  a  little  more  than  16  per  cent,  and  the  slips 
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recording  the  result  were  signed  by  one  of  the  defendants.  It 
it  claimed  by  the  appellant  that  this  was  conclusive  of  its  perform- 
ance of  the  contract,  and  that  the  defendants'  subsequent  expres- 
sion of  dissatisfaction,  upon  the  ground  that  the  40  days'  trial  of  the 
machines  showed  no  actual  saving,  was  without  significance.  It 
would  seem  that  this  provision  for  "forty  days'  fair  trial"  had  some 
nieuning,  and  that  the  whole  question  of  the  plaintiffs  performance 
was  not  intended  to  rest  upon  a  test  made  before  the  expiration  of 
that  time.  It  may  be  that  the  agreement  should  be  construed  as 
intending  that  the  test  was  a  "demonstration"  to  which  the  consumer 
-was  entitled,  but  that  tiie  value  of  the  machine,  as  an  economizing 
ag«*nt,  should  be  shown  by  a  continued  practical  use  for  the  full 
peiiod  stated.  Discussion  of  the  subject  is  not  essential,  however, 
in  this  case,  since  ample  evidence  justified  the  conclusion  that  the 
parties  had  agreed  to  abide  the  result  of  the  40  days'  trial  as  shown 
by  the  state  of  the  defendants'  gas  bills  at  the  expiration  of  that 
time,  and  it  was  satisfactorily  made  to  appear  that  the  machines^ 
«8  so  tested,  had  brought  about  an  additional  expense,  rather  than 
effecting  a  saving.  If  this  evidence  was  open  to  the  objection  that 
it  tended  to  vary  the  written  contract,  no  such  objection  was  raised 
at  the  trial,  and  we  are  to  assume  that  the  plaintiflE  consented  that 
this  proof  of  the  actual  agreement  made  should  be  received-  As 
admitted  to  the  case,  this  evidence  was  properly  to  be  considered 
by  the  justice  when  reaching  his  conclusion  upon  the  facts  (Cranr 
V,  Powell,  139  N.  Y.  379,  34  N.  E.  911);  and  the  resolt,  as  based 
upon  that  evidence,  is  found  to  be  unassailable. 
Judgment  affirmed,  with  costs.     All  concur. 


(21  Misc.  Rep.  37.) 

OBERMEIER  v.  WHALEN. 

(Supreme  Court,  Appellate  Term.   July  29,  1897.) 

COKROBORATINO   EviDRNCB. 

Wben  a  parly  has  been  permitted,  without  objection,  to  testify  to  the  con- 
tents of  a  written  Instrum^it,  without  laying  a  proper  foundation  for  sec- 
ondary evidence,  it  Is  not  error  to  exclude,  on  objection,  a  written  memo- 
randum, made  by  him  at  the  time  of  the  glying  of  tlie  instrument,  offerj<I 
in  corroboration  of  his  testimony. 

Appeal  from  First  district  court. 

Action  by  Anthony  J.  Obermeier  against  Frank  Whalen.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Afflrmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 
William  Henry  Knox,  for  appellant. 
John  L.  Linchan,  for  respondent. 

DALY,  P.  J.  The  action  was  brought  by  a  carpenter  and  boilder 
to  recover  for  the  value  of  labor  and  materials  in  making  a  door, 
and  preparing  to  construct  a  doorway,  at  defendant's  request, — a 
side  entrance  to  defendant's  saloon,  which  was  on  the  northeast 
corner  of  Tenth  avenne  and  Thirty-Sixth  street     The  work  was  be- 
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in  the  first  part  of  March,  1896;  aod,  according  to  the  plaintiff's 
testimony,  he  then  went  to  defendant,  and  offered  to  put  it  in,  but 
defendant  said  he  did  not  want  it  put  in  then,  and  to  take  the  things 
away;  that,  on  the  Saturday  after,  plaintiff  aslied  for  money  on 
account,  and  defendant  paid  him  $60  on  account,  for  which  plain- 
tiff gave  him  a  receipt,  with  the  words  "on  account"  on  it;  that,  in 
June  following,  defendant  got  him  to  put  in  a  partition  at  a  cost 
of  fl50,  and  paid  him  for  it;  that  this  partition,  which  was  put  up 
to  make  a  dining  room,  made  the  other  work  useless;  that  defend- 
ant paid  him  for  that,  and  then,  with  reference  to  the  other  work, 
said  to  him,  "I  don't  want  it  now;  you  see  it  is  useless,"  and  said, 
with  respect  to  plaintiff's  claim,  "If  you  get  judgment,  you  will 
get  your  money;"  that,  in  the  following  October,  defendant  again 
employed  him,  and  paid  him  |180  for  another  partition.  The  de- 
fendant's testimony  is  that  he  sent  for  plaintiff  in  February,  and 
described  the  entrance  he  wanted,  but  told  him  that  the  lease  of  the 
premises  did  not  permit  alterations  without  the  owner's  consent, 
and  that  it  was  agreed  that  plaintiff  was  to  see  the  owner,  and  get 
her  consent;  that  the  defendant  signed  an  application  to  the  build- 
ing department  on  that  understanding;  that  plaintiff  subsequently 
eame,  and  said  he  had  her  application  signed;  that  a  statement  to 
that  effect  was  in  the  newspapers;  that  defendant  afterwards  dis- 
covered that  the  owner's  consent  had  not  been  obtained,  and  she 
had  not  signed  the  application,  and  she  gave  him  notice  to  that 
effect,  and  he  thereupon  notified  plaintiff  to  stop  the  work;  that 
plaintiff  said  it  was  an  expense  and  loss  to  him,  and  defendant  paid 
him  f  50,  and  told  him  it  was  to  cover  the  stuff  he  had  used ;  and  that 
plaintiff  took  the  money,  and  said  nothing.  The  plaintiff  denied 
that  he  had  agreed  to  procure  the  consent  of  the  owner,  and  claims 
that  there  was  simply  a  change  of  purpose  as  to  the  side  entrance  on 
defendant's  part;  that  he  decided  upon  the  plan  in  apprehension 
of  pending  excise  legislation,  and  because  his  present  entrance  was 
within  200  feet  of  a  church,  and  abandoned  the  plan  when  he  found 
his  present  entrance  could  be  maintained  if  he  converted  his  prem- 
ises into  an  hotel 

There  was  a  question  of  fact  presented  for  the  decision  of  the  jus- 
tice, which  he  determined  in  defendant's  favor.  Plaintiff  argues 
against  the  probability  of  defendant's  testimony.  The  defendant's 
ease,  of  course,  rests  upon  the  alleged  agreement  of  plaintiff  to  pro- 
«ure  the  consent  of  the  owner.  It  might  seem  at  first  unusual  thai 
the  contractor  should  undertake  to  do  this,  but  he  undertook  to  get 
the  architect,  have  the  plans  prepared,  and  obtain  the  approval  of 
the  building  department,  and  it  might  well  be  that  he  would  be 
successful  in  obtaining  the  landlord's  consent,  as  he  could  best  ex- 
plain the  feasibility  and  safety  of  the  proposed  work. 

The  chief  complaint  of  appellant  is  that  the  justice  refused  to  ad- 
mit in  evidence  the  stub  of  the  plaintiff's  receipt  book,  from  which 
the  receipt  "on  account"  given  to  defendant  had  been  detached,  and 
on  which  was  written  a  memorandum  confirmatory  of  plaintiff's 
testimony  as  to  the  receipt  being  "on  account."     The  defendant  did 
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nor  aamit  tnat  tne  plaintiff  gave  mm  a  receipt,  nor  did  ne  deny  u, 
his  testimony  being  rather  as  to  a  want  of  memory  on  that  subject; 
but  plaintiff  was  permitted  to  testify  as  to  the  contents  of  the  receipt 
without  laying  the  proper  foundation  for  secondary  evidence,  and 
the  stub  in  the  receipt  book  was  only  offered  in  corroboration  of  his 
testimony.  The  justice  did  not  err  in  excluding  it  on  defendant's 
objection.  As  a  memorandum  made  by  the  witness  at  the  time  of 
giving  the  receipt,  it  would  be  admissible  only  in  case  he  bad  no 
recollection  of  the  transaction  apart  from  the  paper.  If  he  needed 
it  to  refresh  his  memory,  he  could  consult  it  for  that  parpoae;  but, 
as  be  could  testify  from  recollection  without  it,  it  was  not  admissible. 
Bank  v.  Madden,  114  N.,Y.  280,  21  N.  E.  408;  Abb.  Tr.  Ev.  320. 

A  point  is  made  of  the  exclusion  of  the  evidence  of  a  witness  on 
the  part  of  the  plaintiff  that  the  latter  ordered  iron  beams  of  him 
for  the  work;  but  as  there  was  practically  no  question  as  to  the 
getting  of  some  material  for  the  work,  and  the  only  issue  in  the  case 
referred  to  the  terms  of  the  contract,  the  evidence  was  immaterial. 

The  question,  as  has  been  observed,  was  one  of  fact.  It  was  a 
significant  circumstance  that  the  plaintiff  accepted  two  other  orders 
from  the  defendant  for  work  on  the  same  premises  after,  as  he  claims, 
he  had  been  unjustly  treated,  and  referred  to  the  courts  for  re- 
dress, and  that  he  accepted  those  orders.  There  was  a  question  of 
veracity  between  interested  witnesses,  and  we  cannot  say  that  the 
justice  erred  in  finding  that  defendant's  proof  preponderated. 

Judgment  affirmed,  with  costs.    All  concur. 


(20  .\pp.  Div.  124.) 

DWYER  V.  BUFFALO  GENERAL  ELECTRIC  CO. 

(Supreme  Ourt,  Appellate  Division,  Fourth  Department   JTuIy  29,  1807.) 

1.  Ei.KCTRic  LroHT  CoMPAHiES— Negligence— EviDEN'CE. 

Plaintiff's  Intestate,  a  lineman  employed  by  a  telegraph  company,  while 
pllmblng  a  pole  to  repair  a  wire,  reached  out  his  left  hand  to  grasp  an  Iron 
brace,  and,  according  to  plaintiff's  evidence,  did  grasp  It,  when  he  suddenly  i 

threw  Up  both  hands,  fell  over  backward  to  the  ground,  and  was  killed. 
Defendant  electric  light  company  had  placed  one  of  Its  poles  so  near  the  i 

telegraph  pole  that  the  electric  wire  came  In  contact  with  the  Iron  brace.  ' 

and  by  constant  friction  bad  lost  its  Insulating  cover,  though  such  contact 
and  the  loss  of  the  Insulating  material  were  not  noticeable  from  the  street 
The  electric  wire  was  charged  with  enough  electricity  to  cause  instant  death, 
while  the  telegraph  employ6s  were  accustomed  to  handle  the  telegraph 
wires  without  gloves.  A  test  made  a  few  days  after  the  accident  tended 
to  HUovr  that  the  brace  was  charged  with  electricity,  and  a  witness  who 
examined  intestate's  left  band  after  the  fall  testified  that  there  was  a  mark 
of  rust  across  It,  while  the  evidence  of  the  physicians  who  conducted  t!i«; 
autopsy  was  conflicting  as  to  whether  intestate  had  received  an  electric 
shock.  Beld  to  warrant  a  finding  that  defendant's  fall  was  caused  by 
electricity  communicated  to  the  brace  by  tlie  electric  wire,  through  defend- 
ant's negligence,  and  that  Intestate  was  not  himself  negligent 

2.  Opinion  Evidence— Facts. 

The  statement  of  a  witness  who  saw  another  person  attach  one  end  of  a 
wire  to  an  iron  pole,  so  as  to  form  a  current  for  electricity  to  the  grouod, 
and  touch  the  other  end  to  an  Iron  brace  on  an  adjoining  telegraph  pole, 
that  the  flash  which  occurred  was  Caused  by  the  contact  of  the  wire  with 
the  brace,  was  competent  as  a  statement  of  fact. 
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Appeal  from  trial  term,  Erie  county. 

Action  by  Kate  Dwyer,  as  administpatrii  of  Michael  Dwyer,  de- 
ceased, against  the  Buffalo  General  Electric  Comjpany,  to  recovo- 
damages  for  intestate's  death.  From  an  order  denying  a  motiOB 
for  new  trial  after  judgment  for  plaintiff,  defendant  appeals.  A^ 
firmed. 

Argued  before  HABDIN,  P.  J.,  and  ADAMS,  GREEN,  and 
WAKD,  J  J. 

Tracy  C.  Becker,  for  appellant. 
Ansley  Wilcox,  for  respondent 

HAEDIN,  P.  J.  On  the  23d  of  August,  1895,  Michael  Dwyer,  the 
husband  of  the  plaintiff,  in  William  street,  in  the  city  of  Buffalo, 
lost  his  life,  and  the  plaintiff  brings  this  action  to  recover  damages. 
A  trial  was  had  at  the  March  trial  term  in  Erie  county,  before  the 
court  and  a  junf^and  a  verdict  of  f 6,000  was  rendered  in  favor  of 
the  plaintiff,  at  is  alleged  in  the  complaint  that  prior  to  that  time 
the  defendant  had  cons^cted  one  of  its  lines  for  the  transmissioa 
of  electricity  along  the  northerly  side  of  William  street,  in  the  city 
of  Buffalo,  and  that  at  the  northwesterly  corner  of  William  street 
and  the  tracks  of  the  New  York  Central  &  Hudson  River  Railroad 
.Company,  where  the  same  cross  William  street,  defendant  had  erect- 
.ed  a  pole  to  carry  its  said  electric  light  wires,  "and  had  negligently 
and  improperly  placed  the  said  pole  near  to  a  certain  other  pole 
containing  a  large  number  of  telegraph  and  telephone  wires  of  the 
Western  Union  Telegraph  Company  and  the  Bell  Telephone  Com- 
pany of  Buffalo,  which  said  last-mentioned  pole  and  wires  were  law- 
fully placed  in  their  position,  and  the  defendant  had  negligently 
and  improperly  strung  its  electric  light  wires  upon  its  said  line  of 
poles,  and  had  negligently  failed  to  keep  and  maintain  the  same 
in  proper  condition,  so  that  the  said  electric  light  wires  were  imme- 
diately under  the  said  telegraph  and  telephone  wires,  and  one  of 
the  said  electric  light  wires  came  in  contact  with  a  certain  iro« 
brace  on  the  pole  supporting  the  said  telegraph  and  telephone  wires, 
and  forming  a  part  of  the  structure  designed  to  hold  up  the  said 
wires,  and  that  by  reason  of  the  said  electric  light  wire  coming  m 
contact  with  the  said  iron  brace,  and  rubbing  against  the  same, 
the  protecting  and  insulating  material  was  rubbed  off  from  the 
said  electric  light  wire,  so  that  the  said  iron  brace  became  heavily 
charged  with  electricity;  all  of  which  was  due  to  the  faulty  ajid 
negligent  construction  and  maintenance  of  the  said  pole  and  liae 
of  the  defendant  company."  The  deceased  was  in  the  employ  of 
the  Western  Union  Telegraph  Company  as  a  lineman,  and  it  be- 
came his  duty  to  "lay  out,  construct,  and  repair  lines  of  telegraph 
wires  on  the  poles  of  the  said  Western  Union  Telegraph  Comiiany"j 
and  it  is  avierred  that  on  that  day  he  was  directed  by  his  employer 
to  repair  certain  telegraph  wire  on  the  said  William  street  line  of 
said  company.  It  is  further  averred  that  "for  the  purpose  of  ue- 
pairing  said  wire  he  was  obliged  to,  and  did,  climb  the  pole  of 
the  Western  Union  Telegraph  Company  located  at  the  northwesterly 
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corner  of  William  street,  •  •  •  standing  near  the  pole  of  the 
defendant;  •  •  •  that  while  the  said  Michael  Dwyer  was  climb- 
ing the  said  pole  lawfully,  and  in  the  performance  of  his  duty,  and 
in  the  exercise  of  due  care  and  caution,  he  grasped  or  came  in  con- 
tact with  the  said  iron  brace  upon  said  pole,  which  was  in  con- 
tact with  the  electric  light  wire  of  the  defendant,  and  was  heavily 
charged  with  electricity  therefrom,  without  any  knowledge  or  notice 
or  means  of  ascertaining  that  said  brace  was  in  such  a  condition, 
or  that  the  said  brace  was  in  any  way  dangerous;  and  by  reason  of 
touching  the  said  brace  he  received  a  shock  of  electricity  which 
caused  him,  without  any  fault  or  negligence  on  his  part,  to  fall  froni 
his  position  to  the  ground,  and  that  he  was  then  and  there  killed, 
and  died."  The  answer  of  the  defendant  admits  its  incorporation, 
and  "that  the  defendant  is  engaged  in  the  transmission  of  electricity 
for  sale  and  for  general  lighting,  and  for  other  purposes  fn  and 
throughout  the  city  of  Buffalo,  ♦  •  ♦  which  electricity  is  trans- 
mitted through  metallic  wires  suspended  upon  poles,  which  are  gen- 
erally placed  upon  and  along  the  streets  of  said  city;  tliat  the  said 
wires  are  covered  with  a  protecting  or  insulating  material";  and 
that  the  defendant  "had  erected  a  pole  to  carry  its  said  electric 
light  wires."  The  answer  contained  denials  of  certain  allegations 
in  the  complaint,  and  alleged  "that  the  injuries  to  the  plaintiff's  in- 
testate, as  set  forth  in  the  complaint,  were  caused  wholly  through 
the  fault  or  negligence  of  plaintiff's  intestate,  or  some  person  or 
persons  to  this  defendant  unknown."  '  y 

From  the  evidence  it  appears  that  the  deceased  was  sent  out  on 
the  morning  of  August  23d  to  remedy  some  trouble  that  had  been 
reported  on  the  line  of  a  telegraph  wire  of  the  Western  Union  run- 
ning along  William  street  and  crossing  the  railroad  tracks.  At 
•bout  10  o'clock  in  the  morning  he  climbed,  by  means  of  iron  spurs 
fastened  on  the  inside  of  his  ankles,  the  telegraph  pole  belonging 
to  the  Western  Union  Company,  while  in  the  performance  of  his 
duty.  After  reaching  a  point  at  the  upper  end  of  the  pole,  where 
he  could  reach  the  last  cross-arm  on  the  telegraph  pole,  which  was 
some  28  feet  from  the  ground,  he  reached  up  with  his  left  hand, 
apparently  with  a  view  to  grasp  the  cross-arm  or  the  iron  brace 
under  it.  He  then  suddenly  threw  up  both  hands,  and  fell  over 
backward  in  a  circle,  his  feet  clinging  to  the  telegraph  pole  by  the 
qsnrs  until  he  had  about  completed  his  revolution,  when  he  fell 
foremost  to  the  stone  pavement  at  the  foot  of  the  telegraph  pole,  and 
near  to  it,  dead.  Several  witnesses  were  produced  by  the  plain- 
tiff who  described  the  circumstances  attending  the  deceased's  climb- 
ing the  pole,  and  the  manner  in  which  he  fell.  The  witnesses  are 
in  substantial  accord  in  the  narration  of  the  observations  made  by 
them  of  the  deceased  from  the  time  he  commenced  to  ascend  the 
pole  until  be  descended.  Upon  the  other  hand,  the  defendant  called 
as  a  witness  one  Donovan,  who  describes  the  observations  that  he 
made  attending  the  deceased's  movements  up  the  pole  and  down 
i^ain,  in  many  respects  in  conflict  with  the  evidence  produced  by  the 
plaintiff.  The  evidence  offered  by  the  plaintiff  tended  to  establish 
the  fact  that  when  the  deceased  had  climbed  up  the  pole  he  put  out 
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hlB  hand,  and  reached  the  iron  brace  which  supported  the  lowest 
cro88-arar  df '  the  Western  Union  pole,  and  that  instantly,  upon  his 
hand  coming  in  contact  with  the  brace,  he  received  a  sudden  shock 
of  electricity,  which  caosed  him  to  throw  up  his  arms,  and  to  let  go 
of  the  pole,  and  to  fall  to  the  ground.  Upon  all  the  evidence  detailed 
in  respect  to  the  circumstances  of  his  fall,  it  may  be  said  there  is 
rooifi  for  some  donbt  whether  he  was  instantly  killed  by  the  shock 
of  electricity,  or  whether  that  caused  him  to  let  go  his  fastenings 
of  the  pole,  and  to  fall  to  the  ground,  and  that  his  death  ensued 
from  the  injuries  which  he  received, — the  breaking  of  his  back- 
bone, and  the  injuries  to  his  skull;  and  it  may  be  said  a  fair  ques- 
tion of  fact  was  presented  to  the  jury  to  determine  whether  the  prox- 
imate cause  of  his  death  was  the  shock  of  electricity  which  he  re- 
ceived or  the  injuries  which  he  sustained  by  reason  of  the  fall 
The  evidence  tends  to  show  that  supporting  the  Western  Union 
wires  was  a  V-shaped  brace  placed  tiiere  to  strengthen  the  cross- 
arm.  It  consisted  of  two  iron  bars  bolted  together  at  the  bottom 
by  a  single  bolt  and  fastened  into  the  telegraph  pole  some  18  inches 
below  the  cross-arm  and  extending  from  the  pole  out  to  the  cross- 
arm  at  an  angle  of  about  45  degrees.  The  evidence  indicates  that 
the  telegraj^  pole  was  erected  and  the  cross-arms  placed  thereon  and 
the  wires  of  that  company  placed  there  in  March,  1894,  and  that 
subsequently  the  defendant,  under  a  grant  of  authority  from  the 
common  council  of  the  city  of  Buffalo,  and  in  accordance  with  law, 
placed  its  line  of  poles,  wires,  and  lights  along  William  street,  be- 
ing lawfully  in  the  street,  under  a  grant  from  the  common  counciL 
It  appears  that  there  were  before  the  jury  two  braces  and  two  bolts 
similar  to  those  on  the  Western  Union  pole ;  and  there  was  evidence 
tending  to  indicate  that  one  of  defendant's  electric  light  wires  was 
in  contact  with  the  iron  brace,  and  that  the  wire,  by  constant  fric- 
tion, caused  by  rubbing  against  the  iron  brace,  had  lost  its  insulating 
cover  to  such  an  extent  that  the  copper  wire  came  in  direct  con- 
tact with  the  iron  brace.  There  was  some  evidence  tending  to  in- 
dicate that  the  wire  of  the  defendant  touched  two  of  the  braces,  and 
to  the  effect  that  the  one  where  the  abrasion  of  the  insulation  was 
the  greatest  was  the  westerly  one.  The  evidence  tends  to  indicate 
that  the  electric  light  wire  was  charged  with  electricity,  carrying 
at  that  time  about  1,100  volts,  which,  according  to  the  witnesses,  is 
sniilcient  to  give  a  deadly  shock  and  cause  instant  death  to  any  one 
receiving  the  full  force  thereof.  In  addition  to  the  circumstances 
disclosed  by  the  witnesses  who  saw  the  accident,  the  plaintiff  pro- 
duced at  the  trial  four  photographs  of  the  pole  in  question  and  its 
knmediate  surroundings,  and  gave  evidf'ace  in  connection  therewith 
as  to  the  manner  in  which  they  were  taken,  and  as  to  the  circum- 
stances disclosed  in  the  presence  of  the  witnesses  that  were  engaged 
in  taking  the  photographs  and  observing  the  situation  at  the  time 
they  were  taken.  The  photographs  were  taken,  however,  on  the 
29th  of  August,  six  days  after  the  accident.  The  witness  Devlin, 
who  superintended  the  taking  of  the  photographs,  testified  that  he  had 
climbed  the  pole  about  an  hour  after  the  accident,  and  that  there 
Itad  been  no  change  in  the  situation  or  condition  of  the  pole  or  the 


irtres  in  the  interval  of  the  six  days.     No  evidence  was  produced  tend- . 
ing  to  show  there  had  been  any  change  in  the  ccmditioBS'iiming  thei 
period  intervening  between  the  death  and  the  taking  of  the  photo-: 
^phs.     Apparently,  the  electric  light  pole  stood  only  abont  three  > 
feet  distant  from  the  telegraph  pole  at  the  bottom,  and  the  difl-, 
tance  between  the  two  was  not  over  five  feet  in  the  region  of  the, 
wirea     At  the  time  the  photc^raphs  were  taken,  according  to  the'tes-. 
timony  of  Hanks,  he  climbed  a  pole,  carrying  with  him  a  piece  of 
insulated  wire,  one  end  of  which  had  been  stripped  down  to  the  metal 
and  attached  to  the  iron  trolley  pole,  so  as  to  form  a  metallic  circuit 
for  electricity  to  the  ground;    that  he  put  the  exposed  end  of  the 
wire  which  he  held  in  his  hand  near  to  the  iron  brace,  and  when  the 
contact  was  made  with  the  iron  brace  it  produced  a  flash  of  light 
occasioned  by  a  discharge  of  electricity  from  the  brace  into  the  wire 
and  through  the  wire  into  the  trolley  pole  and  into  the  ground.     Ac- 
cording to  the  facts  narrated  in  addition  to  those  already  mention- 
ed, it  is  insisted  in  behalf  of  the  plaintiff  that  it  was  established  that 
the  brace  was  heavily  charged  with  electricity,  occasioned  by  the  con- 
tact of  the  electric  wire  with  it.     During  the  trial  it  appeared  that 
the  Western  Union  wires  contained  only  about  160  volts  on  an  aver- 
age, and  according  to  the  testimony  given  by  some  of  the  witnesses 
that  sometimes  went  as  high  as  250.  and  that  the  linemen  were  accus- 
tomed to  handle  the  wires  of  the  Western  Union  CJompany  without 
gloves,  and  without  receiving  any  injury  or  shock,  even  if  they  grasped 
the  wires  with  the  naked  hand.     It  was  sought  by  the  plaintiff  to  es- 
tablish that  it  was  the  electricity  from  defendant's  wire  which  char- 
ged the  brace,  and  that  the  electricity  found  in  the  brace  could  only 
be  accounted  for  by  supposing  that  the  wire  of  the  defendant  com- 
municated the  same  to  it.     Bearing  upon  that  question,  evidence 
was  given  to  show  that  telegraph  wires  were  at  a  very  low  amperage,, 
and  that  the  electric  light  wirea  were  at  a  high  amperage.     Evidence 
was  given  tending  to  show  that  voltage  relates  to  the  strength,  and 
that  amperage  is  the  amount  of  the  electric  fluid. 

.  The  plaintiff  called  as  a  witness  McNierney,  a  foreman  of  the  West- 
em  Union  Telegraph  C!ompany,  who  had  charge  of  the  workmen  in 
1894,  and  who  was  acquainted  with  the  pole  where  the  injury  was  re- 
ceived, and  he  testified  that  he  had  knowledge  when  the  electric  light 
company's  pole  on  the  northwest  comer  of  William  street  was  placed 
there;  and  he  added : 

"I  know  that  I  sent  a  man  to  see  that  they  clenred.  There  was  tronble 
abont  tbe  electric  light  men  settlnf;  their  poles.  They  set  thetn  too  close,  and 
I  had  to  send  to  have  them  clear  them." 

This  witness  says  the  defendant's  poles  were  set  in  August,  and  he 
adds: 

"I  had  some  talk  with  Mr.  MeGnlre,  the  general  foreman,  and  Dillon,  the 
raperlntendent  and  genernl  foreman,  of  the  electric  light  company  abont  the 
poles  on  William  street.  This  pole  was  not  so  bad  as  others.  I  didn't  specially 
mention  It.  I  had  a  talk  with  them  about  the  series  of  poles  on  WllUara 
street  near  the  Central  Belt  Line,  of  which  this  pole  was  one.  •  •  •  After 
the  new  electric  light  poles  were  set,  they  were  up  close  to  my  cross-arms, 
but  not  so  close  they  would  Interfere  with  my  wires,  with  the  exception  of  one 
place  they  raised  up  my  wire  onto  tbe  cross-arm,  and  that. Is  the  first  pole 
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Mut  of  this  pole  In  quesUou.  *  *  *  I  had  a  talk  with  Ifr.  Dillon,  the  general 
foreman,  about  thla  wire  and  others.  If  this  electric  light  wire  was  only  about 
■ix  Inches  below  the  bottom  cross-arm,  it  would  be  about  eleven  Inches  from  the 
Western  TJnlon  wh:es,.  which  were  above  the  cross-arm.  The  cross-arm  being 
four  Inches  wide,  and  the  pin  above  being  six  Inches,  the  wire  would  be  five 
to  six  inches  above  the  top  of  the  cross-arm;  the  cross-arm  would  be  about 
four  inches;  that  would  malce  nine  or  ten  inches,  and  the  electric  light  wire 
was  six  inches  below  that,  so  it  would  malce  the  electric  light  wire  something; 
Uke  eleven  inches  from  the  nearest  Western  Union  wire.  If  one  of  the  West- 
em  Union  wires  sagged  or  broke,  &nd  came  in  contact  with  the  electric  light 
wires,  it  would  bum  out  our  safety  wires,  and  probably  our  instrument. 
The  electric  light  wires  and  our  wires  nm  along  William  street,  parallel. 
The  electric  light  wires  were  right  under  our  wires,  and  run  from  pole  to  pole. 
•  •  ••  The  electric  light  wires  are  insulated.  *  •  ♦  If  that  insulating  ma- 
terial is  ripped  off  the  electric  light  wire,  and  it  comes  In  contact  with  another 
piece  of  metal,  that  metal  becomes  charged  with  electricity,  if  there  is  any 
connection  with  the  ground,  or  with  any  metal  substance  going  to  the  ground. 
In  this  case,  if  the  electric  light  vrire  which  was  strung  on  this  electric  light 
pole  to  the  next  pole  east  nibbed  against  the  iron  brace  on  the  Western  Union 
pole,  and  the  insulating  material  on  the  electric  light  wire  was  rubbed  oif, 
that  iron  brace  would  become  charged  with  electricity,  and  if  any  person  caught 
hold  of  that  iron  brace  with  his  bare  hand,  and  he  also  In  any  way  made  a 
circuit  to  the  ground,  either  through  another  wire  that  he  had  In  his  hand, 
or  in  any  other  way,  he  would  receive  a  heavy  shock  of  electricity  in  this  case. 
The  effect  of  that  shock  would  be— well,  holding  that  brace,  my  experience  Is— 
it  would  throw  him,  make  him  lose  his  hold,  give  him  a  shock.  If  this  iron 
brace  that  supported  the  lower  cross-arm  was  not  chained  with  electricity, 
it  was  a  perfectly  safe  thing  to  catch  hold  of.  Unless  It  got  chai-ged  with 
electricity  from  some  outside  source  away  from  onr  pole,  there  was  no  danger 
in  catching  hold  of  that  brace.  The  brace  was  strong.  That  was  a  propor 
thing  to  catch  hold  of  up  there;  It  Is  customary  to  catch  hold  of  that..  It  la  a 
proper  thing  for  a  man  up  there,  examining  a  wire  to  see  If  It  is  properly 
insulated,  to  catch  hold  of  that  brace  In  doing  so.  I  have  done  that  myself. 
If  the  brace  is  charged  with  electricity  from  an  electric  light  wire,  it  is  not  a 
•afe  thing  to  do." 

Numerous  witnesses  testified  that  a  party  could  not  discover,  by 
looking  up  from  the  street,  whether  the  electric  light  wire  was  in 
actual  contact  with  the  iron  brace  on  the  telegraph  company's  pole, 
although  it  could  be  seen  that  it  was  close  to  the  brace.  Nor  could 
any  one  determine  that  the  insulating  material  had  been  rubbed  off 
while  standing  upon  the  ground.  The  witness  Devlin,  who  examined 
the  pole,  brace,  and  wires  an  hour  or  two  after  the  accident,  testified: 

"I  found  it  touched  the  Western  Union  brace  on  the  street  side  under  the 
last  cross-arm,— the  electric  light  wire  on  the  pin  next  to  the  pole  on  the  street 
side.  There  were  three  electric  light  wires  on  that  pole;  two  on  one  side  and 
one  on  the  other.  *  *  *  I  did  not  test  the  brace  at  that  time,  or  touch  it 
I  should  judge  that  where  the  brace  and  wire  came  in  contact  would  be  about 
five  or  eight  inches  below  the  bottom  of  the  Western  Union  cross-arm.  I  could 
not  tell  until  I  got  up  on  the  pole  whether  the  insulating  material  that  sur- 
roonded  the  electric  light  wire  was  rubbed  off.  When  I  got  close,  I  could  see 
that  the  Imnilation  was  worn  off  of  the  electric  light  wb%.  It  looked  like  the 
wire  itsdf  was  directly  In  contact  with  the  brace.  •  *  *  I  looked  at  the 
wire  and  brace  in  question  from  the  ground.  I  couldn't  see  any  .change  from 
the  23d  of  August  to  the  time  on  the  29th  when  I  went  to  take  the  plctura  1 
looked  to  see.  and  there  didn't  look  to  be  any  to  me." 

This  witness  also  testified  that  he  saw  the  flash  when  the  picture 
was  taken,  and  he  added,  "I  know  what  made  that  flash."  When  the 
question  was  propounded  to  h;m,  "What  made  that  flash?"  it  was  ob- 
jected to  on  the  ground  that  the  question  called  for  an  opinion,  and 
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that  the  witness  had  not  been  shown  to  be  competent  The  objection 
was  overruled,  and  the  defendant  took  an  exception.  The  witness 
then  added,-  "The  contact  of  that  wire  with  the  brace  made  the  flash." 
The  witness  was  then  asked,  "Yon  were  asked  to  explain  what  made 
the  flash,"  and  the  objection  was  renewed,  and  an  exception  taken, 
and  the  witness  answered:  "Touching  the  wire  to  the  brace  made 
the  flash.  Q.  What  did  that  indicate  in  regard  to  the  conditiMi  of 
the  brace?"  The  witness  answered:  "To  the  best  of  my  recollection, 
that  flash  was  made  three  or  four  times."  We  think  the  qnestion 
called  for  an  observed  fact,  and  that  when  the  witness  described  the 
circumstances  under  which  the  contact  was  made  by  means  ^f  the 
wire  with  the  brace,  and  that  as  soon  as  the  contact  took  place  a  fLaA 
appeared,  he  stated  a  fact  which  we  think  was  competent,  and  the  ex- 
ception to  his  evidence  does  not  present  error.  In  Manke  v.  People, 
17  Hun,  417,  affirmed  78  N.  Y.  611,  Talcott,  P.  J.,  said,  "the  qnestion 
discussed  lies  very  near  the  line  which  divides  cases  in  which  opin- 
ions are  competent  to  be  given  in  evidence  from  those  which  are  cleariy 
inadmissible."  And  he  reached  the  conclusion  that  the  opinion  of  the 
witness,  formed  by  a  process  of  reasoning  upon  the  facts  known  to 
him  was  incompetent,  as  he  was  asked  whether  a  piece  of  alleged 
wadding  fired  from  a  gun  had  the  appearance  of  wadding  fired  from 
a  gun,  and  waa  allowed  to  express  his  opinion.  We  think  the  case 
differs  frcnn  the  one  iu  hand.  The  case  of  Ferguson  t.  Hubbell,  97 
N.  Y.  507,  differs  from  the  case  here,  as  there  it  was  held  that  it  waa 
not  proper  to  allow  a  witness  to  answei  as  to  when  was  the  proper 
time  to  burn  a  fallow. 

It  is  insisted  in  behalf  of  the  defendant  that  the  evidence  to 
which  we  have  adverted  proves  nothing  whatever  against  the  de- 
fendant, and  it  is  suggested  that  the  intestate  lost  his  balance,  and 
fell  to  the  ground,  or. that  in  some  other  way  he  fell,  and  that  the 
evidence  does  not  sufficiently  indicate  that  he  received  any  current 
of  electricity  sufficient  to  cause  a  shock  from  any  wires  except  his 
own  wires.  The  plaintiff  called  as  a»  witness  one  Hurlburt,  who 
saw  the  accident,  and  helped  pick  up  the  deceased,  and  carry  him 
into  the  flag  shanty,  and  the  witness  stated : 

"He  fell  off  on  the  east  side;  rljfht  off  backward.  •  •  •  His  bead  went  back,  and 
lite  spun  held  his  feet.  His  head  was  towards  the  west  as  he  fell  back.  He  didn't 
breathe  after  I  got  there.  He  struck  right  on  the  sidewalk;  right  near  the  cnrbstone: 
>1ght  at  the  foot  of  the  pole  on  the  side  nearest  the  tracks;  jnst  east  of  the  pole 
on  the  sidewalk.  He  had  his  coll  of  wire  on  his  right  shouldo-.  *  ••  I  re- 
member some  braces  on  that  telegraph  pole  under  the  cross-arm.  He  was  near 
the  cross-arm,  so  that,  if  he  had  put  his  hand  out,  he  could  have  reached  the 
brace.    I  think  he  was  within  reaching  distance  of  the  brace." 

The  witness  then  added  that  he  looked  at  his  hands  after  he  fell, 
"and  on  the  left  hand  there  was  a  little  rust;  it  might  have  been 
an  inch  wide;  just  marked  across  the  palm  of  his  hand;  a  mark  of 
rust."  The  deceased  was  taken  to  the  morgue,  and  the  next  day 
an  autopsy  was  held  in  the  presence  of  the  coroner  and  physicians; 
and  one  of  the  physicians  testifies  that  conditions  and  circumstan- 
ces were  found  which  tended  to  indicate  that  the  deceased  received 
a  shock  of  electricity.  In  speaking  of  the  hand  one  of  the  phyaicians 
observed: 
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"It  looked  as  If  the  hand  had  come  Into  contact  with  a  wire  or  brace,  and 
that  it  had  produced  a  slight  hypersemlc  condition  of  the  skin  on  the  Joint.  *  *  • 
There  was  something  In  the  man's  condition,  as  I  examined  it,  which  Indicated 
to  me  that  he  bad  received  a  more  or  less  severe  shock  of  dectridty." 

Tbis  witness  gave  other  facts  and  circumstances  tending  to  for- 
tify the  opinion  expressed  by  him,  and  he  was  thoroughly  cross- 
examined,  and  to  some  extent  his  utterances  were  shaken.  Upon 
this  subject  the  defendant  called  two  other  physicians,  who  gave 
evidence  tending  to  contradict  the  testimony  offered  by  the  plain- 
tiff relating  to  the  appearance  and  indications  of  the  deceased,  and 
tending  to  show  that  he  was  not  a  victim  of  an  electric  shock. 
After  a  careful  examination  of  the  evidence  supporting  the  theory 
of  the  plaintiff  and  the  evidence  of  the  defendant  .tending  to  con- 
tradict and  to  explain  and  to  overcome  the  evidence  of  the  plain- 
tiff, we  are  of  the  opinion  that  a  question  of  fact  was  presented  to 
the  jury  for  determination  as  to  whether  the  deceased  received  an 
electric  shock  which  caused  him  to  fall,  or  which  caused  his  death. 
We  think  the  questions  presented  by  the  evidence  in  regard  to  the 
circumstances  of  his  injuries  required  the  submission  of  the  ques- 
tion of  fact  in  that  regard  to  the  jury,  and  that  we  ought  not  to 
disturb  the  verdict  of  the  jury  so  far  as  it  relates  to  that  branch 
of  the  case.  We  think  Strohm  v.  Railroad  Co.,  96  N.  Y.  305,  to 
which  we  are  referred  by  the  learned  counsel  for  the  appellant, 
differs  from  the  case  in  hand.  In  that  case  a  speculative  opinion 
was  held  not  to  be  admissible  which  related  to  consequences  which 
were  contingent,  speculative,  or  merely  possible  as  to  the  future. 
The  evidence  to  which  we  have  adverted  in  the  case  here  related 
to  the  conditions  <rf  the  body  of  the  deceased  as  seen,  inspected,  and 
disclosed  to  the  physicians  making  the  post  mortem  examination, 
and  upon  the  conflict  found  in  that  evidence  we  think  a  question 
was  fairly  presented  for  the  consideration  of  the  jury. 

Whether  the  deceased  took  hold  of  the  brace  with  his  right  hand 
or  not  may  be  said  to  have  been  a  question  of  some  doubt  upon  the- 
evidence  which  was  offered  at  the  trial,  as  it  was  also  a  question 
of  fact  to  determine  whether  the  injuries  which  he  received  re- 
sulted from  clutching  the  wires  of  his  own  company,  having  a  volt- 
age of  only  160,  or  whether  he  received  the  greater  shock  from  the 
brace  which  was  in  contact  with  the  wire  carrying  a  voltage  of 
1,100.  We  think  the  plaintiff's  evidence,  as  well  as  the  evidence 
offered  by  the  defense,  left  those  questions  in  such  a  condition  that 
it  was  the  duty  of  the  court  to  submit  the  same  to  the  jury,  and 
that  the  trial  judge  committed  no  error  in  refusing  to  direct  a  ver- 
dict as  requested  by  the  defendant. 

It  is  strenuously  argued  by  the  learned  counsel  for  the  appellant 
that  the  deceased  could  not  possibly  have  fallen  from  the  pole  in 
question  because  of  any  shock  which  he  received  from  defendiint'» 
wire,  and,  in  fact,  did  not  receive  any  such  shock,  but  fell  acci- 
dentally, and  while  carelessly  leaning  back  too  far  to  carry  over 
the  testing  wire  from  the  trolley  pole  to  his  wire,  or  by  a  shock 
from  his  own  wire,  or  from  the  street-railway  wires  on  the  trolley  pole. 
We  are  not  able  to  assent  to  the  argument  of  the  learned  counsel 
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in  that  regard,  and  cannot,  therefore,  interfere  with  the  rerdict 
upon  any  conclusions  we  may  form  in  regard  to  such  aspects  in 
^he  case.  We  think  the  questions  properly  belonged  to  the  jury. 
It  is  appropriate  at  this  point  to  recall  the  fact  that  the  defend- 
ant was  compelled  to  concede  "that  the  vire  of  the  defendant's  light- 
ing system,  which  was  used  for  carrying  a  death-dealing  current, 
was  against  the  brace  on  the  Western  Union  pole,  and  that  the 
plaintiff's  intestate  was  in  a  position  where  he  might  have  touched 
the  brace,"  and  that  the  insulation  had  been  worn  off,  and  upon 
the  facts  being  before  the  court  upon  such  questions  we  think  the 
court  committed  no  error  in  taking  the  verdict  of  the  jury  in  re- 
spect thereto;  and  the  evidence  presented  a  legitimate  question  for 
the  jury  to  determine  whether  the  plaintiff's  intestate  received  a 
shock  from  the  defendant's  wire,  which  caused  his  death. 

In  Clarke  v.  Railroad  Co.,  9  App.  Div.  54,  41  N.  Y.  Supp.  78,  it 
was  said: 

"Tlie  fact  that  the  defendant  brought  electricity  Into  the  street  for  use  aa  a 
motive  power,  and  the  fact  that  electricity  so  employed  was  capable  of  escaping 
(n  such  a  way  as  to  produce  tlie  casualty  which  actually  took  place,  were  suf- 
ficient, taken  tofjether,  to  Justify  the  Inference  tliat  the  accident  was  due  to  the 
agency  of  the  defendant,  In  the  absence  of  proof  that  It  was  otherwise  canaed. 
The  maxim  'Res  Ipsa  loquitur'  Is  directly  applicable." 

In  Ennis  V.  Gray,  87  Hun,  361,  34  N.  Y.  Sopp.  383,  it  was  said: 

"So  here  we  might  ask  whether  the  happening  of  this  accident  does  not  carry 
with  it  an  imputation  of  negligence,  It  being  self-evident  that,  if  the  wires  had 
been,  propo-ly  Insulated,  it  would  not  have  occiured,  and  it  being  equally  clear 
that  with  the  exercise  of  ordinary  care  defective  Insulation  could  be  avoided. 
•  *  •  The  plaintiff  assumed  the  burden  of  establishing  the  negligence  of  the 
defendant,  and  In  that  connection  presented  evidence  from  which  the  Jury  prop- 
erly could  infer  that  the  position  and  manner  of  construction  of  the  wiring  and 
electrical  converter  were  Improper,  and  that  In  five  places,  the  wire  was  Imper- 
fectly Insulated,  and  bore  evidence  of  having  been  in  Qiat  condition  for  some 
time."    Evans  v.  Gas  Co.,  148  N.  Y.  113,  42  N.  E.  513.  / 

Here  we  have  the  positive  evidence- that  iBe  wire  of  the  defend- 
ant was  carrying  a  large  voltage,  and  the  insulation  had  been  worn 
off  where  the  wire  came  in  contact  with  the  brace  of  the  West- 
ern Union  Telegraph  Company,  and  we  have  the  fact  that  the  de- 
ceased was  legitimately  in  the  pursuit  of  his  employment  upon  the 
pole  of  the  Western  Union,  and  that  while  upon  the  ground  the 
fact  was  not  discoverable  by  ordinary  care  and  observation  that  the 
defendant's  wire  was  in  contact  with  the  brace,  and  that  the  in- 
solation had  been  rubbed  off  to  such  an  extent  as  to  enable  the 
wire  to  charge  the  brace,  and  we  think  it  was  legitimately  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  the  deceased,  upon 
the  whole  volume  of  evidence  that  was  delivered,  received  a  shock 
from  the  brace,  which  had  become  heavily  charged  with  electricity 
from  the  wire  of  the  defendant.  We  think  the  evidence  was  suffi- 
cient to  warrant  the  jury  in  finding  that  the  defendant  was  negli- 
gent in  having  so  left  its  wire  that  it  might  come  in  contact,  and 
lose  its  insulation,  and  charge  the  brace.  And  it  was  also  a  ques- 
tion whether  the  defendant  had  been  negligent  in  iniqiecting  its 
wire,  and  properly  guarding  against  its  contact  with  the  property 
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of  the  Western  Union.  And  we  think  the  case  falls  within  the 
principle  laid  down  in  Clarke  v.  Railroad  Co.,  supra,  where  it  was 
held: 

"That  the  evidence  amply  warranted  the  inference  that  tiie  horse  was  killed 
by  an  electric  shock  received  from  some  source;  and  that,  as  defendant  had 
brought  electricity  Into  the  street  for  use  as  a  motive  power,  and  as  electricity  so 
employed  was  capable  of  escaping  In  such  a  way  as  to  produce  the  casualty 
which  actually  took  place,— these  facts  were  sufllclent  to  justify  the  inference 
timt  the  accident  was  due  to  the  agency  of  the  defendant,  In  the  absence  of  proof 
that  It  was  otherwise  caused." 

In  the  case  in  hand  it  was  for  the  jury  to  determine  whether  the 
accident  was  caused  by  other  circumstances  such  as  were  disclosed 
in  the  large  volume  of  evidence  offered  by  the  defendant  tending 
to  account  for  the  accident,  without  its  fault  or  negligence.  After 
perusing  that  evidence,  we  are  not  able  to  say  that  the  jury  has 
gone  wrong,  or  that  the  trial  judge  committed  any  error  in  leav- 
ing the  whole  question  of  defen&nt's  alleged  negligence  to  the 
jury.  Nor  do  we  think  the  learned  trial  judge  committed  any  error 
in  submitting  to  the  jury  the  question  as  to  whether  the  plaintiff 
was  guilty  of  contributory  negligence.  Altiiough  it  was  conceded 
that  the  deceased  did  not  wear  any  gloves,  the  evidence  tended  to 
indicate  that  none  were  in  use  by  the  employes  of  the  Western 
Union  Telegraph  Company,  nor  was  there  necessity  for  their  use 
in  the  ordinary  business  in  which  the  deceased  was  engaged. 
Doubtless  the  deceased  supposed  that  the  wires  of  the  defendant 
had  been  properly  insulated,  and  in  making  use  of  the  brace  for 
his  aid  or  protection  when  holding  himself  upon  the  pole  with 
spurs  he  only  pursued  the  ordinary  course  by  persons  of  ordinary 
care  and  prudence  when  engaged  in  such  employment.  At  least 
the  evidence  warranted  the  jury  in  so  finding,  and  therefore  we 
ought  not  to  disturb  their  verdict  in  that  regard.  Although  AI- 
drich,  foreman  of  the  Bell  Telephone  Company,  testified  that  that 
company  had  rules  requiring  employes  to  wear  gloves  working  on 
poles  and  around  trolley  and  electric  light  wires,  and  that  their 
men  "are  supposed  to  have  gloves  with  them,"  it  was  nevertheless 
a  question  of  fact  for  the  jury  to  determine  whether  the  deceased 
exercised  ordinary  care,  under  the  circumstances  disclosed  by  the 
evidence,  as  to  his  employment  as  a  lineman  in  the  discharge  of 
his  duties  relating  to  the  Western  Union  wires.  Oilman  v.  Rail- 
road Co.  (Mass.)  47  N.  E.  193. 

The  learned  trial  judge  delivered  a  full  and  exhaustive  charge  to 
the  jury,  in  the  course  of  which  he  said: 

"The  measure  of  tiie  defendant's  duty  with  reference  to  the  erection  of  this 
pole  and  of  these  lines  was  reasonable  care  and  prudence  under  the  circum- 
stances which  surrounded  the  operation.  That  was  the  measure  of  Its  duty: 
and  If  It  used  that  dcfrree  of  care  and  prudence  which  a  man-^an  Intelligent  man- 
would  ordinarily  use  in  his  private  business  under  the  same  circumstances,  then 
the  duty,  so  far  as  the  constructing  of  the  poles  and  Hue  is  concerned,  was  per- 
formed." 

He  then  proceeded  to  say: 

"Assuming  that  the  pole  and  wire  were  carefully  and  prudently  erected  at 
this  point,  then  the  duty  devolved  upon  this  defendant  of  afterwards  maintaining 
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a  reasonable  oversight,  Rnperylslon,  and  inspectloo  to  see  that  the  wire  and  the 
pole  were  kept  In  a  safe  and  suitable  condition.  Therefore  the  claim  of  the  plain- 
tiff Is  that  they  failed— entirely  failed,  according  to  the  evidence  hi  the  case — ^to 
maintain  such  oversight  and  supervision  after  the  pole  was  erected,  and  that  in 
consequence  of  tbat  failure  on  the  part  of  the  defendant  that  the  Insulation  of 
the  wire  was  worn,  and  the  wire  Itself  came  In  contact  with  the  brace,  and  cre- 
ated a  condition  of  things  which  resulted  in  this  man's  death." 

He  then  proceeded  to  submit  carefully  the  question  of  whether 
the  deceased  was  guilty  of  contributory  negligence  to  the  jury,  and, 
in  response  to  a  request  that  he  charge  the  jury  "that  there  is  no 
evidence  suflScient  to  warrant  the  jury  in  finding  that  when  Dwyer 
received  his  fall  there  was  any  apparent  trouble  or  defect  in  tlie 
defendant's  system  of  wires  other  than  the  alleged  defect  of  the 
wire  in  contact  with  the  brace  on  the  pole  in  question,"  he  observed : 
"There  is  no  direct  evidence  of  it.  I  do  not  know  there  is  any." 
The  counsel  for  the  plaintiff  then  said,  "I  admit  there  is  no  direct 
evidence,  but  I  think  there  is  inferential  evidence."  We  think  the 
court  was  not  called  upon  to  go  any  further  in  its  charge,  or  to 
restate  its  response  to  the  requests  as  made.  Upon  the  whole  case 
we  are  of  the  opinion  that  the  evidence  warranted  the  jury  in  find- 
ing that  the  defendant  was  guilty  of  negligence,  and  that  the  plain- 
tiff was  free  from  contributory  negligence,  and  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  death  of  the  in- 
testate, and  that  the  learned  trial  judge  committed  no  error  in  re- 
fusing the  motion  for  a  new  trial  on  the  minutes;  and  we  therefore 
affirm  the  order. 

Order  affirmed,  with  costs.    All  concur. 


In  re  POUGHKEBPSIB  &  B.  RY.  00. 

(Supreme  Court,  AppeUate  Division.  Second  Department   June  15.  180T.) 

Taxation— Review  of  Asserrmkkt. 

Where  the  value  pat  on  relator's  railway  by  town  asBensors  waa  not  ex- 
cessive under  the  evidence,  the  assessment  will  not  he  reduced  on  certiorari, 
as  the  assessors  had  Jurisdiction  of  the  subject  of  taxation,  and  of  relator 
80  far  as  the  railway  was  in  the  town,  and  their  acts  will  not  be  reviewed, 
in  the  absence  of  evidence  that  they  were  capricious  or  arbitrary. 

Appeal  from  special  term,  Dutchess  county. 

Application  by  the  Poughkeepsie  &  Eastern  Railway  Company 
for  a  reduction  of  the  assessment  of  its  property  by  a  writ  of  cer- 
tiorari. From  an  order  denying  the  writ,  petitioner  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Mr.  Justice  BABNABD  at  special 
term: 

No  case  is  made  for  a  reduction  of  the  assessment  by  a  writ  of  certiorari.  The 
assessors  had  jurisdiction  of  the  subject  of  taxation,  and  of  the  rdator,  so  fkr  as 
the  railroad  was  in  the  town.  The  general  rule  Is  that  where  a  body  of  assessors 
have  made  the  assessment,  using  their  Judgment,  and  not  capriciously  or  in  an 
arbitrary  manner,  the  assessment  will  not  be  reviewed.  People  ex  rd.  Ekllson 
Electric  lUnmlnatlng  Co.  v.  Barker,  139  N.  Y.  55,  34  N.  B.  722;  People  ei  rel. 
Edison  General  Electric  Co.  v.  Barker,  141  N.  Y.  251,  36  N.  B.  196;    People  ex 
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reL  Equitable  Gas  Light  Co.  ▼.  Barker,  144  N.  Y.  102,  39  N.  Si.  13.  In  the  at>- 
M(>nce  of  evidence  to  the  contrary,  the  affiessors  are  presumed  to  have  done  their 
duty.  People  ex  rel.  Manhattan  Ry.  Co.  t.  Barker,  146  N.  X.  304,  40  N.  E.  996. 
Upon  the  evidence,  the  value  put  upon  the  land  is  not  excessive.  The  railroad 
owns  a  strip  of  suburban  and  farm  land  adjacent  to  the  city  of  Poughkeepste, 
some  66  feet  In  width,  and  some  3  miles  In  length.  The  present  corporation 
bought  a  road  of  34  miles  for  $50,000  and  over,  on  foreclosure,  and  at  once  put 
it  in  order,  at  an  expense  of  $150,000,  or  about  that  sum.  The  road  is  not  com- 
pleted. From  Stlsslng  to  Pine  Plains  It  has  not  been  built,  but  the  corporation 
obtained  a  right  to  use  the  track  of  another  road  for  that  distance.  At  the  actual 
<t»t  paid  for  It  at  a  recent  sale,  the  road  is  worth  for  its  whole  length  $6,000  a 
mile.  A  reasonable  discrimination  In  favor  of  the  town  land  next  to  the  dty 
of  Poughkeepsle  may  properly  be  made,  and  it  was  made  in  respect  to  the  two 
other  roads  running  through  the  town.  Under  the  proof  given  on  the  trial,  the 
assessment  appealed  from  cannot  be  reduced. 
Motion  denied,  with  $10  costs. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Frank  B.  Lown,  for  appellant 
Wood  &  Morsohauser,  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  flO  costs  and  disbnne- 
monts,  on  opinion  of  special  term.    All  concur. 


(21  Misc.  Rep.  35.) 

NATIONAL  KEG  &  BOX  CO.  ▼.  BAKER. 
(Supreme  Court,  Appellate  Term.   July  29,  1897.) 

COKTRAOT  OF  8aT.B— DlSAFFIRMANOB  BT   VSNDBB. 

"■  Defendant  refused  to  accept  certain  boxes,  delivered  to  him  by  plaintiff 
nnder  a  contract,  claiming  that  they  were  defective.  To  the  agent  of  plain- 
tiff who  called  upon  bim,  and  suggested  defendant's  paying  a  sum  le.S4 
than  the  contract  price,  defendant  said  he  would  give  such  sum,  adding 
that,  if  plaintiff  did  not  send  a  bill  for  It  at  once,  the  boxes  would  be  sub- 
ject to  storage  charges.  No  bill  was  sent,  and  defendant  retained  the 
boxes.  HelA,  that  defendant  was  bound  to  act  promptly  in  disaffirming 
the  contract,  and,  not  having  done  so,  was  liable  for  the  full  {nice  of  the 
boxes. 

Appeal  from  Third  district  court. 

Action  by  the  National  Keg  &  Box  Company  against  William 
H.  leaker  to  recover  for  certain  boxes  manufactured  and  deliv- 
ered. Defendant  pleaded  breach  of  contract,  refusal  to  accept  the 
boxes,  and  an  agreement  by  which  defendant  was  to  return  the  boxes 
and  pay  |26.  Judgment  for  plainti£F  for  |26  and  costs,  and  defend- 
ant appeals.    Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPP,  JJ. 

Henry  L.  Maxson,  for  appellant 
John  Vincent,  for  respondent 

DALY,  P.  J.  The  plaintiff,  a  manufacturer  of  wooden  boxes, 
supplied  them  to  defendant  upon  the  latter's  orders  from  time  to 
time,  and  this  action  is  brought  to  recover  for  540  boxes,  at  the  agreed 
price  of  f  130.04,  which  were  delivered  on  October  31,  1894,  upon 
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an  order  to  mannfactare,  previously  given.  When  the  boxes  were 
delivered,  the  defendant  examined  them,  and  found  them  to  be  fall 
of  knots,  although  they  were  required  by  the  order  to  be  free  of 
knots.  Notwithstanding  this  defect,  he  used  about  50  of  them. 
When  the  plaintiff's  agent  called  upon  him,  after  the  delivery,  he 
stated  that  he  would  not  accept  the  boxes,  because  they  were  de- 
fective. The  agent  said  he  would  report  to  the  plaintiff,  and  short- 
ly afterwards  called  upon  defendant,  and  asked  if  the  boxes  were 
worth  |25.  Defendant  replied  that  he  would  give  |25  for  them. 
The  agent  said  he  would  send  a  bill  for  them,  and  the  defendant  re- 
plied, "If  you  don't  send  the  bill  right  along,  they  will  be  subject 
to  storage  charges."    No  bill  was  sent,  and  nothing  further  done. 

The  above  statement  is  substantially  the  defendant's  version  of 
the  transaction,  as  opposed  to  the  testimony  of  plaintiff's  agent, 
who  says  that  the  proposition  to  give  f25  for  the  boxes  came  first 
from  defendant;  that  he  submitted  It  to  his  company,  and  sub- 
sequently communicated  to  defendant  that  the  proposition  could  not 
be  received.  But,  taking  the  defendant's  statement  as  correct,  there 
was  no  agreement  that  the  defendant  should  retain  the  boxes  for 
125.  According  to  defendant's  evidence,  the  plaintiff's  agreement 
to  that  settlement  was  to  be  evidenced  by  its  sending  a  bill  for  f25, 
and  this  was  not  done.  The  defendant  understood  that  an  agree- 
ment was  not  reached,  because  he  stored  the  boxes.  There  being 
no  settlement,  the  rights  of  the  parties  are  to  be  determined  with- 
out reference  to  the  negotiations,  which  had  no  result.  When  the 
boxes  were  delivered,  the  defendant  inspected  them,  and  saw  that 
they  were  not  as  ordered.  If  he  desired  to  reject  them,  he  was 
bound  to  act  promptly  by  returning,  or  offering  to  return,  the  boxes, 
and,  if  return  was  refused,  by  storing  them  in  plaintiff's  name  and 
at  its  risk,  giving  it  notice  thereof.  Mason  v.  Smith,  130  N.  Y.  480, 
29  N.  E.  749;  Reed  v.  Randall,  29  N.  Y.  363;  Hargous  v.  Stone,  5 
N.  Y.  86;  Wallace  v.  Valentine,  10  Misc.  Rep.  645,  32  N.  Y.  Supp. 
121.  Instead  of  promptly  disaffirming  and  notifying  the  plaintiff, 
the  defendant  actually  used  a  number  of  the  boxes,  with  full  knowl- 
edge that  they  were  not  as  ordered.  This  put  it  out  of  his  power 
to  rescind  the  contract,  except  by.  consent  of  the  vendor,  and,  as 
we  have  seen,  there  was  no  consent.  No  subsequent  notice  of  re- 
jection availed  defendant,  who  could  not  disaffirm  the  contract  as 
to  part  of  the  goods,  and  retain  the  benefit  of  the  other  part.  The 
plaintiff,  upon  the  record  before  us,  was  entitled  to  judgment  for 
the  full  amount  claimed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.    All  concur. 
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(21  Misc.  Rep.  4S.) 

8INSHEIMBR  et  al.  v.  NEW  YORK  CENT.  &  H.  R.  R.  OO. 
(Supreme  Court,  Appellate  Term.   July  29,  1897.) 

1.  CARRrBHs  OF  Goods— Dbi.ivery-^Evidkkce  of  Title. 

Defendant,  a  carrier,  sent  to  plaintiffs,  the  consignees  of  certtdn  goods, 
a  notice  that  the  goods  had  arrived  at  destination,  snch  notice  bearing  a  re- 
quest to  return  It  when  calling  to  pay  charges,  and  a  statement  that  all 
orders  for  the  delivery  of  goods  must  give  the  number  of  the  car  and  date 
of  freight  bill.  Plaintiffs  handed  this  notice  to  their  truckman,  who  lost  it, 
and  some  third  person  presented  it  to  defendant,  and  received  the  goods. 
Held,  that  such  notice  furnished  no  such  evidence  of  title  as  to  Justify  de- 
fendant in  delivering  the  goods,  upon  Its  production,  without  ascertaining 
tliat  the  delivery  was  being  made  to  the  consignee. 

a.  Same— Course  op  Dbaltno. 

Held,  further,  that  evidence  that  the  defendant's  tmcltman,  who  was  duly 
anthorlzed  to  receive  their  goods,  had  been  accustomed  to  take  them  froju 
the  carrier  on  production  of  similar  notices,  furnished  no  proof  of  a  course 
of  dealing  such  as  to  bind  the  plaintiffs  to  a  recognition  of  the  notice  as 
evidence  of  title. 

Appeal  from  First  district  court 

Action  by  Jacob  Binsheimer  and  others  against  the  New  York 
Central  &  Hadson  River  Railroad  Company.  From  a  judgment  f<» 
defendant,  and  from  an  order  denying  a  new  trial,  plaintiffs  ap- 
peal.   Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Charles  8.  Haight,  for  appellants. 
Walter  W,  Adams,  for  respondent. 

BISCHOFF,  J.  The  plaintiffs  were  the  consignees  of  a  case  of 
goods  admittedly  received  by  the  defendant  for  transportation  from 
Herkimer,  N.  Y.,  under  a  contract  calling  for  its  delivery  to  plain- 
tiffs at  defendant's  St.  John's  Park  station,  in  this  city.  Upon  the 
arrival  of  the  case,  a  form  of  notice  was  sent  to  plaintiffs,  describ- 
ing the  package,  and  bearing  a  memorandum  as  to  freight  charges, 
which  in  this  instance  were  marked  as  paid.  Besides  this,  the  paper 
contained  the  statements:  • 

"The  above-described  property  has  arrived  at  this  station  consigned  to  your 
address.  If  not  removed  within  twenty-four  hours.  It  may  be  stored  at  the  risk 
and  expense  of  the  owner,  this  company  being  no  longer  liable  as  carriers." 

"Return  this  notice  when  you  call  to  pay  charges." 

"All  orders  for  delivery  of  goods  must  give  number  of  car  and  date  of  freight 
bffl." 

Immediately  upon  the  receipt  of  this  notice,  the  plaintiffs  handed 
it  to  their  truckmen,  Jackson  &  Co.,  with  directions  to  call  for  the 
case;  but  it  appears  that  the  paper  was  lost,  mislaid,  or  stolen 
after  coming  into  the  latter's  possession,  and  fell  into  the  hands  of 
some  person  in  no  way  connected  with  them  or  with  the  plaintiffs, 
which  person,  on  the  same  day,  presented  the  notice  to  the  defend- 
ant, and  obtained  the  goods. 

In  this  action,  brought  for  the  value  of  the-  consignment,  the  de- 
fendant sought  to  justify  the  delivery  to  the  stranger  as  in  effect  a 
delivery  to  the  plaintiffs,  induced  by  their  act,  or  the  act  of  their 
agents,  in  suffering  the  notice  of  arrival  to  leave  their  possession, 
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make  delivery  ouly  to  the  consignee  or  to  his  authorized  agent, 
was  in  this  instance  excused.  As  to  the  general  proposition  that 
the  carrier  making  delivery  to  any  person  other  than  the  consignee 
or  his  agent  does  so  at  its  peril,  there  can  be  no  question  (McEntee 
V.  Steamboat  Co.,  45  N.  Y.  34;  Scheu  v.  Railway  Co.,  10  Hun,  498; 
Hutch.  Carr.  §  375);  but  the  contention  of  the  defendant  proceeds 
upon  the  theory  that  the  paper  notice  sent  to  the  plaintiffs  furnished 
evidence  of  title  to  the  goods  shipped,  sufBcient  to  justify  a  delivery 
to  the  party  in  whose  hands  the  paper  was  found,  and  that  the  loss 
of  the  goods  was  the  natural  result  of  the  plaintiffs'  negligence  in 
losing  this  paper.  Certainly,  the  paper  itself  bore  no  such  import. 
It  was  a  notice  of  arrival  simply,  and  was  void  of  any  negotiable 
attributes  such  as  the  law  recognizes.  As  a  memorandum  to  fa- 
cilitate the  settlement  of  freight  charges,  its  production  by  the  con- 
signee was  requested,  according  to  its  form ;  but  it  distinctly  looked 
to  the  further  production  of  an  order  where  application  for  the 
goods  was  made  by  a  person  other  than  he  to  whom  the  notice  was 
sent. 

It  is  claimed,  however,  that,  by  a  course  of  dealing  between  these 
parties,  special  significance  was  to  be  given  to  this  paper,  as  a  rec- 
(jgnized  badge  of  title  to  the  goods  doHci-ibed,  acceptable  by  the  de- 
fendant from  any  person,  and  furnishing  full  protection  for  its  de- 
livery of  those  goods.  This  is  based  upon  the  testimony  of  the 
plaintiffs'  witness  Jackson,  of  the  firm  of  truckmen  employed  by  the 
plaintiffs,  to  the  effect  that  his  firm  was  in  the  habit  of  receiving 
goods  for  the  consignees  from  the  defendant's  station  upon  the  pro- 
duction of  the  arrival  notices  only.  Granting  this  fact,  and  con- 
ceding the  plaintiffs'  knowledge  of  it,  the  evidence  must  be  held 
insufficient  to  excuse  the  failure  of  delivery  in  this  case.  The  course 
of  dealing,  so  far  as  shown,  involved  merely  a  delivery  to  the  duly- 
authorized  agent  of  these  plaintiffs,  upon  their  exhibiting  the  mem- 
orandum which  the  consignees,  if  applying  in  person,  were  request- 
ed to  produce;,  but  the  custom  did  not  embrace  deliveries  to  any 
person  who  might  possess  the  paper.  No  knowledge  or  acquies- 
cence, attributable  to  the  plaintiffs,  was  shown  wiUi  regard  to  a 
<-ourse  of  dealing  wherein  the  paper  notice  was  accepted  as  evidence 
of  the  bearer's  agency.  Presented  by  the  actual  agent,  whose  au- 
thority was  to  be  ascertained  by  the  defendant,  the  paper  was  pre- 
sumably received  for  what  it  purported  to  represent, — a  memoran- 
dum of  freight  charges;  and,  if  it  had  truly  been  the  defendant's 
custom  to  take  the  paper  as  sufficient  evidence  of  the  truckman's 
agency,  this  was  not  a  part  of  the  plaintiffs'  transactions  with  this 
company,  which,  by  a  systematic  course  of  negligence,  could  not 
cast  upon  the  consignees  the  duty  imposed  upon  it  by  law,  as  a 
common  carrier.  Our  conclusion  is  that  the  loss  of  the  paper  no^ 
tice  by  the  plaintiffs'  agents  did  not  operate  to  excuse  the  defend- 
ant's failure  of  delivery,  and  that  the  judgment  in  its  favor  can- 
not be  sustained. 

There  is  also  an  appeal  from  an  order  made  in  this  case  denying 
the  plaintiffs'  motion  for  a  new  trial,  but  our  determination  of 
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the  appeal  from  the  jadgment  would  render  discussion  upon  the 
mt'rits  of  the  order  unnec«'ssary,  even  if  we  could  review  it,  which  we 
have  no  power  to  do.  The  jurisdiction  of  this  court  over  appeals 
from  the  district  courts  exists  by  force  of  the  statute,  and  the  enact- 
ment relating  to  appeals  from  orders  of  these  courts  authorizes  a 
review  solely  where  a  new  trial  is  granted.    Laws  1896,  c.  748. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  the  event.  Appeal  from  order  dismissed,  with  costs. 
All  concur. 


(21  Mlac.  Rep.  4S.) 

OLOBIS  ▼.  RAUCH  et  al. 

(Supreme  Oourt,  Appellate  Term.   July  20,  1897.) 

1.  Etidbncb — Hbakhay. 

Testimony  of  wltnees  that  he  Inquired  at  an  address  given  by  plaintiff 
as  his  residence,  and  was  told  by  some  one  there  that  plaintiff  did  not  live 
there,  Is  hearsay. 

IL    DlSTKICT  COUUT— .lURISDICTIONAI,   AMOUNT. 

Viuler  Code  Civ.  Proc.  t  3215,  subd.  1,  giving  a  dtetrlct  court  jurisdiction 
where  the  sum  claimed  in  the  complaint  does  not  exceed  $250,  plaintiff  hav- 
ing claimed  only  that  sum,  jurisdiction  Is  not  affected  by  the  Judgment 
being  for  more,  but  the  excess  may  be  waived. 
S.  Claim  Bond — Action  on — Kvidkncb. 

In  an  action  on  a  bond  given  by  a  claimant  of  attached,  goods  to  obtain 
release  thereof,  evidence  as  to  payment  of  tho  Indebtedness  to  plaintiff  is 
lirelevant,  the  Issue  being  solely  as  to  ownership  of  the  goods. 

Appeal  from  First  district  court. 

Action  by  Max  Globe  against  Adolph  Rauch  and  others  on  bond 
given  under  Code  Civ.  Proc.  §  2912,  by  claimant  to  plaintiff  in  at- 
tachment. From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Ai^ued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Charles  T.  Schampain,  for  appellants. 
Louis  Levy,  for  respondent. 

BISCHOFF,  J.  In  an  action  brought  by  this  plaintiff  against 
one  Jacob  Schlacht  for  goods  sold  and  delivered,  an  attachment 
was  issued  against  the  stock  contained  in  the  latter's  grocery  store, 
and  a  levy  was  made  Decemljer  8,  1896.  Claiming  ownership  of 
this  stock,  one  Augusta  Oreenspan  and  one  Morris  Weinstein  ob- 
tained possession  of  the  property  and  its  release  from  the  attach- 
ment, by  furnishing  a  bond,  as  provided  for  by  section  2912  of  the 
Code  of  Civil  Procedure,  which  section  reads  as  follows: 

"If  a  person,  not  a  party  to  the  action,  claims  any  property  attached,  •  •  • 
he  may.  at  any  time  after  the  seizure,  and  before  execution  Is  Issued  upon  a 
judgment  rendered  in  the  action,  execute  and  file  with  the  justice,  a  bond  to  the 
plaintiff  *  *  *  in  a  penalty  at  Irast  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  commenced  within  three 
months  thereafter,  the  claimant  will  establish  that  he  was  the  general  owner  of 
the  property  claimed,  at  the  time  of  the  seizure;  or,  if  he  falls  so  to  do,  tliat  he 
win  pay  to  the  plaintiff  the  value  thereof,  with  Interest  The  constable  must 
thereupon  ddlver  the  property  claimed  to  the  claimant" 


tiff,  and  this  action  was  thereupon  brought,  in  proper  season,  against 
the  sureties  upon  the  bond,  these  defendants.  Both  by  the  terms 
of  the  statute  and  by  the  wording  of  the  bond  in  suit,  the  burden 
was  upon  the  defendants  to  prove  tliat  Greenspan  &  Weinstein  were 
the  owners  of  the  goods  attached  at  the  date  of  the  levy,  and,  after 
hearing  a  considerable  amount  of  testimony  upon  the  subject,  the 
justice  has  decided  the  issue  in  favor  of  the  plaintiff. 

It  appears  to  us  that  the  record  fully  authorized  a  determination 
that  the  defendants  had  not  satisfactorily  sustained  the  burden  of 
proof  in  this  regard,  and  the  judgment  is  unassailable.  It  was 
shown  that  for  some  time  prior  to  the  5th  of  December,  1896, 
Schlacht  was  openly  the  owner  of  the  stock  contained  in  the  store 
conducted  by  him  at  No.  204  Rivington  street;  but  during  the  pe- 
riod of  three  days  which  elapsed  between  that  date  and  the  date  of 
the  levy  of  the  attachment,  December  8th,  several  transactions  took 
place  touching  this  stock,  which  transactions,  with  the  circumstan- 
ces surrounding  them,  furnished  the  matter  for  this  litigation.  Om 
the  5th  of  December,  Schlacht  made  a  bill  of  sale  of  all  the  stock 
and  fixtures  in  the  store  to  one  Mysel,  for  the  stated  considera- 
tion of  ¥888;  and  it  was  testified  by  Mysel  that  he  had  actually  paid 
f388,  and  had  canceled  two  promissory  notes  of  Schlacht,  aggre- 
gating 1500,  for  the  balance.  Mysel,  on  the  same  day,  transferred 
the  chattels  in  question  to  Mary  Schlacht,  a  sister  of  Jacob  Schlacht, 
in  consideration  of  |1,000,  by  a  bill  of  sale,  which  acknowledged 
the  receipt  of  f  112,  and  called  for  payment  of  the  balance  of  $888 
in  monthly  installments  of  |60,  for  the  default  In  payment*  of  any 
one  of  which  installments  title  was  to  revert  to  the  seller,  and  the 
bill  of  sale  to  become  null  and  void.  On  December  7th,  Mary 
Schlacht  made  a  bill  of  sale  to  Greenspan  &  Weinstein,  the  con- 
sideration, as  set  forth,  being  f800,  actually  paid  at  the  time  of  de- 
livery, and  the  two  last-named  persons  testified  that  they  had  made 
the  payment  in  cash.  Prom  certain  affirmative  evidence,  from  the 
nature  of  these  transactions,  and  from  matter  brought  out  opos 
cross-examination  of  the  defendants'  witnesses,  it  was  well  witiiin 
the  province  of  the  justice  to  find  that  Greenspan  &  Weinstein's 
possession  of  these  goods  at  the  date  of  the  levy  was  not  obtained 
through  a  bona  fide  transfer,  but  only  in  the  course  of  an  endeavor 
by  Schlacht  to  defraud  his  creditors.  Schlacht  appeared  to  be 
continuously  about  the  store  after  he  had  ostensibly  disposed  of  his 
right,  title,  and  interest  in  it,  and  the  element  of  change  of  manual 
possession — a  constituent  generally  of  a  bona  fide  sale — ^was  ab- 
sent. Weinstein  testified  that  Schlacht  "worked  there,"  and  Green- 
span, the  husband  and  general  agent  of  Augusta  Greenspan,  testi- 
fied that  he  hired  him;  but,  in  view  of  the  circumstances,  the  fact 
of  his  presence  was  suspicious,  and  these  witnesses  gave  interested 
testimony,  which  it  was  for  the  justice  to  credit  or  not,  in  his  dis- 
cretion. Prom  all  the  evidence  the  justice  could  well  have  drawn 
an  inference  that  Schlacht  remained  in  possession  after  these  pur- 
ported transfers  of  the  goods,  and  so,  unless  the  proof  showed  that 
Greenspan  &  Weinstein  really  acted  in  good  faith  in  the  matter, 
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the  transaction  was  presumptiTely  fraudulent  and  void  as  againsl 
creditors,  and  thus  could  not  sufiQce  as  a  bams  for  the  claim  of 
ownership  as  made. 

As  to  the  transfer  by  Schlacht  to  Mysel,  there  was  evidence  of  an 
admission  made  by  Sdilacht  to  one  Kline  that  he  had  thus  disposed 
of  the  property  to  escape  his  creditors,  or,  as  he  expressed  it,  "to  do 
you  all";  and,  also,  it  was  testified  that  Mary  Schlacht  had  admitted 
that  she  had  paid  nothing  to  Mysel  upon  the  assignment  of  the  prop- 
erty to  her.  The  fact  that  Mary  Schlacht  purchased  the  goods  from 
Mysel  at  an  advance  of  $112  upon  the  price  paid  by  the  latter  to 
Sdilacht  on  the  same  day,  according  to  the  purport  of  these  bills  of 
sale,  certainly  seemed  improbable,  the  relations  of  this  brother  and 
sister  being  apparently  cordial,  and  there  being  no  necessity  for  the 
sister's  losing  this  sum  to  a  stranger's  profit.  Then,  again,  it  was  not 
clearly  made  to  appear  why  Mary  Schlacht  desired  to  make  the  pur- 
chase, since  she  had  not  been  at  the  store  for  six  weeks  previous  to  the 
sale,  and  had  no  knowledge  of  the  extent  of  the  business,  nor  of  the 
value  of  the  stock.  As  to  the  connection  of  Greenspan  &  Weinstein 
with  the  matter,  the  fact  that  they  were  purchasers  in  good  faith  was 
far  from  apparent.  It  is  said  that  they  actually  paid  Mary  Schlacht 
|800,  as  consideration  for  the  transfer  of  the  goods  to  them  by  her; 
yet  they  had  seen  her  bill  of  sale  from  Mysel,  and  so  must  have  known 
that  the  title  which  she  had  to  offer  was  dependent  upon  her  payment 
to  Mysel  of  |888,  in  monthly  installments,  and,  against  her  default  in 
this,  they  were  absolutely  unprotected.  That  the  payment  of  |800 
was  really  made,  under  these  circumstances,  is  well-nigh  incredible. 
The  testimony  of  Weinstein  and  of  Aaron  G-reenspan,  the  party  who 
appeared  throughout  for  Augusta  Greenspan,  was,  moreover,  unsatis- 
factory, and  the  answers  given  upon  cross-examination  were  in 
many  instances  evasive,  or,  at  least,  not  calculated  to  impress  the 
justice  favorably.  We  conclude  that  there  was  no  impropriety  in  the 
finding  that  the  claim  of  ownership  was  not  supported  by  the  pre- 
ponderance of  the  evidence. 

Objection  was  made  to  the  jurisdiction  of  the  court,  upon  the  ground 
that  the  plaintiff  was  not  a  resident  of  the  judicial  district,  it  being 
shown  and  apparently  conceded  that  the  defendants  were  not  such 
residents;  but  there  is  no  force  in  the  contention,  since  the  justice  was 
certainly  authorized  to  accept  the  plaintiff's  testimony  that  he  was  a 
resident.  To  contradict  the  plaintiff  upon  this  point,  the  defendants 
called  a  witness  who,  during  recess  of  the  court,  had  inquired  at  the 
address  given  by  the  plaintiff  as  that  of  his  residence,  and  had  been 
told  by  some  person  upon  the  premises  that  the  plaintiff  did  not  live 
there.  Testimony  to  this  effect,  when  offered,  was  excluded,  and  the 
defendants  took  an  exception;  but  clearly  the  exclusion  was  proper, 
since  the  evidence  was  merely  hearsay. 

Further  objection  to  the  jurisdiction  was  based  upon  the  fact  that 
the  judgment  obtained  in  the  action  against  Schlacht,  representing 
the  full  amount  of  the  defendants'  liability  upon  their  bond  to  the 
plaintiff,  was  excessive  of  f 250 ;  but  it  was  competent  to  the  plaintiff 
to  waive  the  excess,  and,  since  he  claimed  no  more  than  |250,  the 
Qonrt  had  jurisdiction.     Code  Civ.  Proc.  §  3215,  subd.  1. 


dered  by  the  plaintiff  to  Schlacht,  and  said  by  the  latter  to  cover  all 
the  goods  which  the  plaintiff  had  ever  delivered  to  him.  The  qneBtion 
©f  Schlacht's  indebtedness  to  the  plaintiff,  however,  was  concluded  by 
the  jadgment  upon  which  this  action  was  founded,  and  the  matter  was 
irrelevant  to  the  issue  hetore  the  court,  which  was  solely  as  to  the 
ownership  of  the  goods  released  from  attachment  upon  the  giving  of 
the  bond  in  suit.  Certain  other  exceptions  were  taken  to  ridings 
upon  evidence,  but  they  are  not  found  to  merit  discussion. 
Jadgment  affirmed,  with  costs.     All  concur. 


•21  Misc.  Rep.  76.) 

TAYLOR  v.  THWINQ. 

(Supreme  Court,  Appellate  Term.    July  29,  1887.) 

Accord  awd  Satibfactioh— Extbht. 

The  sending  by  one  party  to  a  mutual  account,  to  the  other,  of  a  check, 
accompanied  by  a  statement  described  as  "final,"  and  the  acceptance  ot 
the  check  by  the  party  to  whom  It  Is  sent,  operate  as  an  accord  and  satis- 
faction of  a  stated  account,  as  to  all  matters  therein  Included;  but  when 
the  transaction  Is  Immediately  preceded  by  a  request  to  submit  a  bill  of 
certain  other  itema,  and  other  negotiations  follow  In  regard  thereto,  tlio 
statement  of  the  account  cannot  be  held  to  Include  all  matters  between 
the  parties  up  to  the  time  of  Its  rendition. 

Appeal  from  Tenth  district  court 

Action  by  Henry  Taylor  against  Eugene  Thwing.     Judgment  for 
plaintiff,  and  defendant  appeiils.     Affirmed  on  conditions. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Estes,  Barnard  &  Tiffany  (Oeo.  Tiffany,  of  coonsel),  for  appellant 
M.  Q.  Pallister,  for  respondent 

McADAM,  J.  The  action  is  by  a  contractor  against  an  owner  for 
work  and  extra  work  done  in  erecting  and  finishing  a  house  at  Mt 
Vernon,  N.  Y.  ITie  contract  was  made  Jane  19.  1896,  and  the  house 
was  to  be  completed  on  or  before  September  20, 1896.  The  price  was 
f4,000,  payable  in  four  installments  as  the  work  progressed.  The 
first  three  installments  were  paid;  but  the  plaintiff  claims  that  there 
remains  due  to  him  a  balance  of  $75.86  on  lie  fourth  or  last  pavment 
of  11,250,  together  with  f  122.93  for  extra  work,  making  |198.79.  A 
Bapplemental  contract  was  made  in  July,  1896,  by  which  it  was  provid- 
ed that  the  house  would  be  completed  on  or  before  September  25, 
1896,  and  that  in  default  thereof  the  plaintiff  would  allow  the  defend- 
ant, as  liquidated  damages,  f3  for  each  and  every  day  after  said  date 
that  the  house  remained  incomplete.  The  supplemental  contract 
is  founded  on  a  good  consideration,  expressed  therein,  and  the  pro- 
vision for  liquidated  damages  is  valid  and  enforceable.  Kemp  v.  Ice 
Ca,  69  N.  Y.  46;  Little  v.  Banks,  85  N.  Y.  258;  Ward  v.  Building  Ca, 
125  N.  Y.  230,  26  N.  E.  256.  The  work  was  not  completed  by  Septem- 
ber 25th,  and  the  defendant,  by  allowing  its  completion  afterwards, 
did  not  waive  his  claim  for  damages  for  breach  of  the  contract  as  to 
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time.     Ruff  v.  Binaldo,  55  N.  Y.  664;  Beed  v.  Board,  4  Abb.  Dec.  24. 

Afta:  the  completion  of  the  work,  and  on  November  24,  1896,  the 
defendant  sent  an  account  to  the  plaintiff,  showing  the  amount  due 
the  latter  upon  making  certain  allowances  and  deductions,  including  a, 
charge  for  40  days'  delay,  at  |3  a  day,  according  to  the  supplemental 
contract.  This  statement  showed  a  balance  in  favor  of  the  plaintiff 
of  f 235.64,  for  which  the  defendant  inclosed  a  check  to  the  plaintiff's 
order.  Accompanying  the  check  and  account  was  a  letter  in  which 
the  defendant  said :  "Inclosed  I  send  you  a  final  statement  and  check 
for  balance  due  you,  f235.64.  •  •  •  Kindly  send  receipt  in  full." 
The  plaintiff  accepted  the  account,  and  used  the  check,  by  getting  the 
money  on  it,  and  such  acceptance  and  appropriation  are  claimed  t» 
operate  as  an  accord  and  satisfaction  of  a  stated  account.  As  to  the 
matters  therein  included,  we  think  they  produced  that  effect.  Puller 
V.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034;  Lestienne  v.  Ernst,  5  App. 
Div.  373,  39  N.  Y.  Supp.  199;  Brown  v.  Symes,  83  Hun,  159,  31  N.  Y. 
Supp.  629;  Bernard  v.  Henry  Werner  Ck).,  19  Misc.  Rep.  173,  43  N.  Y, 
Supp.  220. 

According  to  the  account,  the  balance  due  upon  the  contract  was 
satisfied  by  the  payment  made,  and  so  were  certain  extra  charges, 
aggregating  155.48.  It  might  be  deemed  a  settlement  of  all  demands 
up  to  that  time  but  for  the  testimony  of  the  plaintiff,  which  the  justice 
found  to  be  true,  that  the  defendant,  the  day  before  he  sent  the  check, 
requested  the  plaintiff  to  furnish  a  bill  of  the  extras,  which  he  promised 
to  do  when  he  had  time  to  make  it  out;  and  the  plaintiff  claimed  that 
there  was  to  be  no  adjustment  as  to  these  extras  until  this  had  been 
done.  The  bill  therefore  was  sent  to  the  defendant  December  10, 
1896,  and  the  defendant  apparently  acquiesced  in  the  plaintiff's  con- 
tention aa  to  the  extras  being  left  open,  toe  in  a  letter  written  to  the 
plaintiff  Decemb^  28,  1896,  the  defendant  said:  "If  you  are  anxious 
to  hasten  the  final  adjustment  of  your  account,  yoa  have  it  in  your 
power  to  do  so,  by  sending  me  the  set  of  specifications  I  asked  for." 
Instead  of  claiming  that  the  extras  were  included  in  the  settlement  of 
November  24, 1896,  or  that  that  was  final  in  regard  thereto,  the  letter 
implies  just  what  the  plaintiff  claims, — that,  as  to  the  extras,  the  set- 
tlement was  not  final,  bat  that  such  an  adjustment  would  be  made 
by  the  defendant  on  receiving  the  specifications.  The  extras,  accord- 
ing to  the  plaintiff's  bill,  amounted  to  1122.93,  of  which  about  142.72 
is  included  in  the  defendant's  account  of  November  24th,  for  which  the 
dieck  was  given;  and  for  the  items  covered  by  that  payment  com- 
pensation cannot  again  be  had.  The  judgment  in  favor  of  the  plain- 
tiff for  1181.60  includes  contract  work  and  extras,  and  is,  for  the  rea- 
sons stated,  erroneous. 

The  provision  in  the  contract  that  only  such  day's  work  and  extra 
work  will  be  paid  for,  as  such,  as  is  agreed  on  and  authorized  in  writ- 
ing, was  capable  of  waiver  by  the  defendant,  for  whose  benefit  it  was 
inserted,  and  the  evidence  suflSciently  justified  the  finding  by  the 
justice  that  it  had  been  waived.  Btout  v.  Jones,  9  N.  Y.  St  Bep.  570, 
27  Wkly.  Dig.  57,  affirmed  120  N.  Y.  638.  24  N.  E.  1096;  Porter  v. 
Swan  (City  Ct.  Brook.)  17  N.  Y.  Supp.  351;  Dunn  v.  Steubing,  12» 
N.  Y.  232,  24  N.  E.  315. 
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the  payments  havinfi;  been  made  without  certificates.  The  architect 
testified  that  he  did  not  superintend  the  erection  of  the  building,  and 
was  there  but  once  during  the  progress  of  its  construction,  for  which 
he  received  five  dollars.  It  is  evident  that  the  architect's  name  was 
put  in  the  contract  so  that  he  might  be  called  upon,  if  necessary,  by 
the  owner,  to  settle  any  dispute;  but  no  such  occasion  seems  to  have 
arisen,  because  he  was  not  called  upon  for  any  such  purpose. 

The  judgment  must  be  reversed,  and  a  new  trial  on]ered,  with  costs 
to  the  appellant  to  abide  the  event,  unless  within  10  days  the  plaintiff 
stipulates  to  reduce  the  recovery  of  damages  to  180.21,  in  which  case 
the  judgment  as  modified  will  be  affirmed,  without  coats  upon  the 
appeal.     All  concur. 


<21  Misc.  Bep.  91.) 

BANNON  V.  LBVT  et  al. 

(Supreme  Court,  Appellate  Term.   July  29,  1897.) 

DEPOsrr  in  Coort. 

When  a  judgment,  taken  by  default,  is  opened  on  condition  of  the  de- 
fendant's depositing  a  sura  of  money  In  court,  as  security,  and  afterwards, 
upon  a  dismissal  of  the  complaint,  the  defendant  withdraws  the  deiwstt,  an 
appellate  court,  upon  reversing  the  Judgment  of  dismissal,  may  property 
order  the  deposit  to  be  restored:  and,  if  the  defendant  falls  to  restore  lU 
the  origlual  judgment  against  him  may  be  reinstated  without  further  pro- 
ceedings. 

Action  by  John  F.  Bannon  against  Solomon  Levy  and  others. 
Motion  by  defendants  to  resettle  order.    Denied. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

M.  H.  Gotlieb,  for  the  motion. 
Fromme  Bros.,  opposed. 

PER  CURIAM.  A  judgment  taken  by  default  against  the  de- 
fendants was,  on  their  application,  opened  as  matter  of  favor,  so 
far  as  to  permit  them  to  come  in  and  defend,  upon  condition  that 
they  deposit  into  court  the  amount  of  the  claim  and  costs,  as  se- 
curity for  any  judgment  that  might  be  recovered  after  a  trial  on  the 
merits.  The  defendants  complied  with  the  condition  to  the  extent 
of  making  the  necessary  deposit,  and  thereby  secured  a  trial,  which 
resulted  in  a  dismissal  of  plaintiff's  complaint.  The  defendants 
thereupon  withdrew  their  deposit,  and  the  plaintiff  appealed  from 
the  judgment,  which  was  afterwards  reversed,  and  a  new  trial  di- 
rected. The  order  for  the  new  trial  directed  the  defendants  to  re- 
store the  security  money  so  withdrawn,  that  the  parties  might  be 
reinstated  to  the  position  they  occupied  when  the  trial  was  had. 
The  defendants  now  move  to  resettle  the  order,  by  eliminating  tite 
provision  as  to  the  deposit  money. 

The  direction  was  not  improper.  It  merely  recognized  the  fact 
that,  by  the  order  permitting  a  defense,  the  defendants  were  to 
have  a  trial  only  on  condition  that  the  deposit  was  made,  which  im- 
plies that  it  was  to  be  kept  good,  and  this  would  have  been  the 
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effect  of  the  order  of  reversal  if  the  special  provision  had  been  left 
ont  "The  reversal  of  a  judgment  by  any  competent  authority  ce- 
Btores  the  parties  litigant  to  the  same  condition  in  which  they  were 
prior  to  its  rendition.  The  reversed  judgment  becomes  mere  waste 
paper,  and  the  parties  to  it  are  allowed  to  proceed  in  the  court 
below  •  •  •  in  the  same  manner,  and  to  the  same  extent,  as  if 
their  cause  had  never  been  heard  or  decided  by  any  court."  Preem. 
Judgm.  (3d  Ed.)  §  481.  It  would  seem  to  follow,  therefore,  that, 
if  the  defendants  neglect  to  restore  the  deposit,  they  fail  to  observe 
the  spirit  and  purpose  of  the  order  under  which  they  seek  to  de- 
fend, and  thereby  lose  the  benefit  of  that  order.  They  cannot  claim 
a  benefit  under  it  if  they  refuse  obedience  to  its  conditions.  In 
Mitchell  V.  Menkle,  1  Hilt.  142,  the  court  held  that  where  a  judg- 
ment by  default  was  opened,  and  the  cause  set  down  for  trial,  on 
conditions  which  were  not  complied  with,  the  plaintiff  was  not 
bound  to  prove  his  cause  of  action  anew,  but  might,  on  proof  of 
noncompliance,  take  an  order  vacating  the  one  opening  the  default, 
and  permitting  the  original  judgment  to  stand.  We  think  this  is 
the  practice  that  ought  to  be  followed  if  the  deposit  is  not  kept  good 
by  restitution.  See,  also,  Cunningham  v.  Hatch  (Com.  PI.)  22  N. 
Y.  Supp.  701. 

The  motion  to  resettle  the  order  will  therefore  be  denied,  without 
costs. 


(21  Misc.  Rep.  73.) 

WILLIAMS  et  aL  v.  HAT. 

(Supreme  Court,  Appellate  Term.   Jnl7  29,  1897.) 

FBACO— QtJARANTY  BY   InsOLVEKT. 

It  does  not  constitute  actionable  deceit  for  an  Insolvent,  without  repre 
sentlng  that  he  1b  solvent  bat  without  disclosing  the  fact  that  he  Is  In- 
solvent, to  give  a  guaranty  for  the  performance  of  a  tbiti  person's  con- 
tract 

Appeal  from  First  district  court. 

Action  by  Roswell  C.  Williams  and  others  against  Thomas  A. 
Hay.    Judgment  for  plaintiffs,  and  defendant  appeals.    Beversed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

J.  W.  McElhinney,  for  appellant. 
Chas.  T.  Duffy,  for  respondents. 

McADAM,  J.  It  appears  that  one  Martin  applied  to  the  plain- 
tiffs for  credit,  and  presented  them  with  a  letter  of  guaranty,  in 
these  words: 

"Septr.  28,  1896. 
"Meaars.  B.  C.  Williams  &  Co.— Oent.:  In  consideration  of  the  sum  of  one 
dollar  to  me  In  hand  paid,  the  receipt  of  which  Is  hereby  acknowledged,  I  agree 
to  become  responsible  for  goods  which  may  be  bought  of  you  by  Mr.  Edward  A. 
Martin,  of  Newark,  New  Jersey,  to  the  extent  of  one  hundred  and  fifty  dollars; 
this  guaranty  to  be  an  abiding  agreement  for  the  said  amoimt  until  I  notify  yon 
In  writing  that  I  will  no  longer  be  responsible  for  the  said  account  to  the  said 
amount. 

"Respectfully,  James  Hay  &  Co." 
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James  Hay  &  Co.  was  the  title  of  a  corporation  in  which  the  de- 
fendant was  the  controlling  stockholder,  and  also  of  a  firm  for- 
merly consisting  of  the  defendant's  father  and  the  defendant,  which 
was  continued  by  the  defendant  after  his  father's  death,  as  succes- 
sor in  interest  under  the  statute  (Laws  1880,  c.  561.  §  1.  as  amend- 
ed by  Laws  1881,  c.  389).  Arnstaedt  v.  Blumenfleld,  13  Daly,  354. 
If  the  name  signed  to  the  guaranty  was  intended  to  bind  the  cor- 
poration, the  obligation  was  invalid,  for  the  corporation  could  not 
lend  its  credit  in  this  manner.  1  Mor.  Ck>rp.  §  423;  Baylies,  Bur.  46. 
It  was  undoubtedly  intended,  as  the  defendant  testified,  to  represent 
the  partnership  run  by  him  under  the  firm  name,  for  in  the  letter  of 
guaranty  the  personal  pronoun  "I"  is  used  three  times.  The  plain- 
tiffs did  not  know  or  inquire  when  they  received  the  guaranty 
whether  James  Hay  &  Co.  represented  a  co-partnership  or  corpora- 
tion, and,  for  practical  purposes,  it  is  quite  immaterial  which  made 
the  guaranty,  for  both  concerns  were  insolvent  when  it  wis  given. 
The  plaintiffs,  on  the  faith  of  the  guaranty,  sold  to  Martin,  on  credit, 
a  bill  of  goods,  amounting  to  fl09.40,  which  has  not  been  paid. 
The  defendant,  when  he  gave  the  guaranty,  made  no  representa- 
tions to  the  plaintiffs.  No  conspiracy  or  scheme  of  fraud  between 
Martin  and  the  defendant  was  shown,  nor  does  it  even  appear  that 
the  latter  gained  or  was  to  gain  any  profit  or  advantage  from  the 
transaction.  The  single  question  presented,  therefore,  is  whether 
the  defendant,  for  failure  to  disclose  the  insolvent  condition  of 
Jam^  Hay  &  Oo.  and  himself,  is  guilty  of  actionable  deceit,  for  the 
action  is  in  that  form,  and  not  on  the  mere  contract  obligation. 

"It  is  well  settled  in  this  state  that  an  intent  to  defraud  cannot 
be  imputed  to  a  party  who  contracts  a  debt  knowing  that  he  is 
insolvent,  merely  from  the  fact  of  his  insolvency,  and  his  omission 
upon  a  purchase  of  property  upon  credit  to  disclose  such  condition 
to  his  vendor."  Morris  v.  Talcott,  96  N.  Y.,  at  page  107.  And  see 
Phoenix  Iron  Co.  v.  The  Hopatcong,  127  N.  Y.,  at  page  213,  27  N. 
E.  841.  The  essential  elements  of  an  action  for  false  pretenses  are 
representations,  falsity,  scienter,  deception,  and  injury.  Arthur  v. 
Griswold,  55  N.  Y.  400;  Hotchkin  v.  Bank,  127  N.  Y.,  at  page  337, 
27  N.  E.  1050.  In  case  of  false  pretenses  there  must  be  a  specific 
representation  shown,  for  the  law  exacts  of  every  individual  rea- 
sonable care  to  protect  himself  before  he  is  permitted  to  charge 
another  as  the  author  of  an  injury.  Brackett  v.  Griswold,  112  N. 
Y.,  at  page  471,  20  N.  E.  376.  No  care  whatever  was  shown  by  the 
plaintiffs  in  this  instance.  The  slightest  investigation  by  them 
would  have  disclosed  that,  four  days  before  the  guaranty  was  given, 
the  entire  property  of  James  Hay  &  Oa  (the  corporation)  had  been 
sold  b;  the  sheriff  under  five  writs  of  execution  founded  on  judg- 
ments; and  the  situation  was  such  that  the  defendant  could  not 
have  made  any  representations  as  to  his  solvency  that  would  have 
induced  credit  to  any  amount  The  plaintiffs  and  defendant  had 
had  no  previous  transaction,  and  never  met  until  after  the  failure 
of  Martin  to  pay  his  bill.  There  was  therefore  no  confidential  re- 
lation between  the  parties,  and  no  active  duty  to  the  plaintiffs  rest- 
ed 00  the  defendant    The  cases  cited  by  the  plaintiffs  where  such 
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a  relation  esi&ted  are  therefore  inapplicable.  There  is  no  allega- 
tion, nor  wag  there  any  proof,  that  Martin  is  insolvent.  He  may, 
for  anything  that  appears  to  the  contrary,  be  abundantly  able  to 
pay  the  claim  without  resorting  to  the  guaranty.  Mere  failure  to 
pay  does  not  prove  inability.  If  the  plaintiflfs  had  sued  Martin  for 
deceit,  and  charged  him  with  passing  a  false  or  worthless  token  of 
guaranty  upon  them,  some  of  the  cases  cited  by  the  plaintiffs  might 
be  applicable. 

On  the  proofs,  there  is  no  solid  legal  ground  upon  which  the  ac- 
tion for  deceit  can  be  sustained.  The  judgment  must  therefore  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.    All  concur. 


(21  Misc.  Hep.  GO.) 

FELDSTEIN  v.  OLD  DOMINION  S.  S.  CO.  , 

(Supreme  Court,  Appellate  Term.    July  29,  189T.) 

Cabrikhs— Mishf.mvery  of  Fhe'oht. 

Plaintiff  delivered  to  defendant,  a  carrier,  three  boxes,  of  different  stees. 
each  marked  "T.  O.,"  and  asked  for  two  bills  of  ladint;.  for  one  and  two 
boxes,  respectively.  It  was  his  Intention  to  have  the  largest  and  most  val- 
uable box  covered  by  a  separate  bill,  but  be  gave  no  such  Instruction,  and 
the  defendant  gave  bills  of  lading  for  the  boxes  as  marked,  without  fur- 
ther distinguishing  them.  UeJd,  that  a  delivery  by  the  defendant,  upon  the 
bill  of  lading  calling  for  two  boxes,  of  the  largest  and  most  valuable  box, 
together  with  one  of  the  others,  constituted  no  misdelivery,  and  gave  plain- 
tiff DO  right  of  action. 

Appeal  from  Fourth  district  court. 

Action  by  Solomon  Feldstein  against  the  Old  Dominion  Steam- 
ship Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Abraham  H.  Sarasohn,  for  appellant. 
Frank  D.  Sturgis,  for  respondent. 

BISCHOFF,  J.  The  trial  of  this  cause  was  commenced  before  a 
jury,  but  the  issues  were  finally  submitted  to  the  justice,  and  the 
jury  was  discharged  by  consent  of  the  parties,  it  being  agreed  that 
the  evidence  adduced  for  the  plaintiff  be  accepted  as  true,  and  that 
the  matter  be  determined  as  one  of  law.  The  action  was  for  the 
defendant's  failure  to  deliver  one  case  of  shoes  shipped  by  the  plain- 
tiff's assignor  to  Portsmouth,  Va.,  under  a  contract,  expressed  by 
a  bill  of  lading,  which  provided  that  the  goods  should  be  delivered 
only  upon  the  surrender  of  the  bill  of  lading  by  the  consignee,  it 
being  claimed  that  this  case  of  shoes  had  been  delivered  without 
the  defendant's  calling  for  such  surrender,  and  so  became  lost  to 
the  plaintiff.  It  appeared  from  the  evidence  that  the  plaintiff's 
assignor,  Kapinsky,  had  presented  the  box  in  suit,  together  with 
two  other  boxes,  to  the  defendant  for  shipment  to  the  same  con- 
signee, all  at  the  same  time,  each  hox  being  marked  with  the  let- 
ters "T.  C,"  placed  within  a  diamond,  and  no  one  being  distin- 
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guiautfu  irum  xne  oinere  except  oy  a  amereoue  in  size,  ax  uciiv- 
ered  a  form  of  memorandum  to  the  defendant  which  called  for  one 
bill  of  lading  for  one  box,  and  one  bill  for  two  boxes,  for  deliyery 
upon  surrender  of  the  bills.  His  intention  was  that  the  larger  box 
was  to  be  covered  by  the  individual  bill  of  lading,  but,  while  fully 
examined  upon  the  point  at  the  trial,  he  was  apparently  unable  to 
say  that  he  had  ever  given  instructions  to  the  defendant's  agents  as 
to  which  one  of  the  three  boxes  was  thus  to  be  shipped,  and,  as 
noted,  they  were  not  distinguished  by  any  mark.  The  bill  of  lad- 
ing given  him  by  defendant  for  the  one  box  described  it  as  marked 
"T.  C."  (the  letters  within  a  diamond  device),  while  the  bill  given 
fbr  the  tw^o  boxes  described  them  in  precisely  the  same  way;  and 
these  papers  he  accepted  as  expressing  the  contract,  without  at- 
tempting to  identify  the  parcels  thus  to  be  shipped  under  different 
terms  of  shipment.  At  Portsmouth  the  consignee  called  for  two 
cases  which  had  been  shipped  on  one  bill,  producing  and  surren- 
dering the  latter,  and  the  defendant  accordingly  delivered  two  cases; 
but  it  appears  that  one  of  these  was  the  more  valuable  case,  which 
Kapinsky  had  intended  should  be  held  until  the  consignee  had  ob- 
tained the  bill  of  lading  for  one  case  from  him,  after  making  pay- 
ment for  the  goods,  and,  because  of  the  loss  thus  arising,  the  claim 
in  suit  was  made. 

We  think  that  the  justice's  determination  in  favor  of  the  defend- 
ant was  clearly  sound,  since  no  mii^delivery  or  breach  of  its  agree- 
ment with  Kapinsljy  was  shown.  Whatever  contract  was  made  was 
literally  carried  out,  and  whatever  mistake  occurred  was  not  at- 
tributable to  the  defendant.  It  was  for  the  shipper  to  properly 
identify  the  subject  of  this  particular  shipment  with  the  contract 
which  the  carrier  is  here  claimed  to  have  broken;  but  of  this,  the 
evidence  shows,  he  failed,  and  the  loss,  it  must  be  said,  arose  only 
from  the  shipper's  neglect  to  sufficiently  mark  his  goods,  for  the  re- 
sults of  which  he,  and  not  the  carrier, -is  responsible.  Ang.  Oarr.  § 
136;  Fland.  Shipp.  §  197. 

Judgment  affirmed,  with  costs.    All  concur. 


(2*  Api).  DIv.  48.) 

PEOPLE  ex  rel.  BANTBL  v.  MEHRER  et  al. 

(Supreme  Court.  Appellate  Division,  Second  Department    July  IS.  1807.) 

1.  Mandamus— Alternative  WniT. 

AiternntlTe  writ  need  not  be  Issued  whete,  on  the  proof,  there  Is  no  dlapnte 
of  facts;   Code  Civ.  Proc.  g  2070,  authorizing  peremptory  writ.  In  the  first 
Instance,  where  applicant's  right  to  mandamus  depends  only  on  questions  of 
law. 
a.  Ballots — Cross  Mark. 

The  cress  mark  on  a  ballot  need  not  be  perfect  to  entlUe  tbe  ballot  to  be 
counted. 

8.  Samk— Placb  kok  Cross. 

Under  Election  Law,  {  106,  as  amended  by  Laws  1896,  c.  909,  proridinj; 
that  the  voter  shall  make  a  cross  in  the  voting  space  "l>efore"  the  name  of 
each  candidate  for  whom  he  <.If.sire8  to  vote,  a  ballot  will  not  be  count<-d  for 


tbereon,  though  one  is  placed  after  one  of  the  printed  names,  In  the  space  pro- 
Tided  for  voting  for  a  person  whose  name  may  be  written  in  the  blank  at  the 
right,  no  name,  however,  being  written  therein. 

Appeal  from  special  term,  Westchester  county. 

Proceeding,  on  the  relation  of  Matthaus  Bantel,  against  Frederick 
A.  Mehrer  and  others.  From  an  order  directing  issuance  of  a  per- 
emptory writ  of  mandamus,  commanding  the  defendant  inspectors  to 
count  for  the  relator  certain  votes  for  the  office  of  trustee  of  the  vil- 
lage of  New  Rochelle,  on  two  ballots  which  were  voted  at  the  village 
election  held  April  20,  1897,  certain  of  the  defendants  appeal.  Re- 
versed in  part. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Roger  M.  Sherman,  for  appellants. 
Michael  J.  Tierney,  for  respondent. 

WILLAKD  BARTLETT,  3.  This  is  a  proceeding  under  section 
114  of  the  election  law,  as  amended  by  chapter  909,  Laws  189«,  to  de- 
termine "whether  any  ballot  and  the  votes  thereon  which  has  been  re- 
jected by  the  inspectors  as  void  shall  be  counted."  The  ballots  in 
question  were  two  in  number,  which  appear  to  have  been  duly  de- 
livered to  the  inspectors,  by  persons  entitled  to  vote  at  the  village 
elect  ion  held  in  New  Rochelle,  on  April  20, 1897.  One  of  these  ballots 
was  not  counted  at  all,  but  was  treated  as  void,  because  the  mark 
within  the  circle  at  the  head  of  the  Democratic  ticket  was  something 
more  than  merely  a  cross.  The  votes  upon  the  other  ballot  for  three 
of  the  four  ofSces  to  be  filled  were  counted,  but  it  was  treated  as  blank 
BO  far  as  the  oflQce  of  trustee  was  concerned.  In  respect  to  the  three 
other  offices,  it  was  properly  marked  by  a  cross  at  the  left  of  the 
names  of  the  respective  candidates  for  those  offices  which  appeared  in 
the  Republican  column.  The  Republican  candidate  for  trustee  was 
Charles  H.  Morgan,  who  intervenes  in  this  proceeding.  The  Demo- 
cratic candidate  was  Matthaus  Bantel,  the  relator.  No  cross  ap- 
peared in  the  proper  place  at  the  left  of  either  of  their  names.  But 
in  the  column  upon  the  blank  ballot  which  is  provided  for  the  use  of 
such  electors  as  desure  to  vote  for  persons  not  formally  nominated, 
and  whose  names  are  not  printed  thereon,  a  cross  had  been  placed  by 
the  voter  in  the  space  at  the  left  of  the  blank  headed  "For  Trustee." 
Xo  name,  however,  had  been  written  under  those  words,  and  therefore 
the  inspectors  evidently  deemed  the  mark  a  nullity.  It  had  no  mean- 
ing with  reference  to  the  column  of  blank  spaces  in  which  it  appeared, 
and,  if  it  was  intended  to  be  a  vote  for  the  relator  whose  name  was  in 
the  next  column,  the  mark  should  have  been  in  that  column,  and  at 
the  left  of  the  relator's  name.  The  statute  provid(^  that  the  voter 
"shall  make  a  cross  (x)  mark  in  the  voting  space  before  the  name  of 
each  candidate  for  whom  he  desires  to  vote,  on  whatever  ticket  he  may 
be."  Election  Law,  §  105,  as  amended  by  Laws  1896,  c  900.  This 
mark  was  placed  after  the  name  of  Mr.  Bantel,  and  in  a  different  and 
wholly  distinct  column. 


•not  have  a  peremptory  writ  of  mandamus  to  compel  the  counting  of 
these  two  ballots,  Charles  H.  Morgan,  the  opposing  candidate  for  the 
oflBce  of  village  trustee,  was  very  properly  allowed  to  intert'ene;  and 
the  court  compelled  the  production  of  the  ballot  box,  and  to<^  the 
oral  evidence  of  one  of  the  inspectors  as  to  what  had  been  their  action 
in  respect  to  the  two  ballots  in  controversy.    After  the  proof  was  all 

•  in,  it  appeared  that  there  was  no  material  dispute  of  fact,  and  the  case 
as  it  finally  came  before  the  learned  judge  at  special  tei"m  for  decision 
was  one  where  the  applicant's  right  to  the  mandamus,  if  it  existed  at 
all,  depended  only  upon  questions  of  law,  and  hence  it  was  not  neoes 
sary  that  an  alternative  writ  should  first  issue.  Code  Civ.  Proc.  § 
2070. 

The  case  of  the  ballot  which  the  inspectors  rrfused  to  count,  because 
the  ci"0S8  mark  in  the  circle  at  the  head  of  the  Democratic  ticket  was 
not  as  perfect  as  it  might  have  been,  came  directly  within  the  pro- 

'visions  of  section  114  of  the  election  law,  as  amended  in  1896.  It 
was  a  ballot  which,  to  all  intents  and  purposes,  had  been  rejected  as 

-void.  I  think  that  upon  its  face  it  was  a  good  ballot,  and  that  it  was 
the  duty  of  the  inspectors,  as  matter  of  law,  to  count  it.     The  deter- 

'mination  of  the  court  below  as  to  this  ballot  was  clearly  right,  and 

>the  order  to  that  extent  should  be  aflflrmed. 

I  am  unable,  however,  to  take  the  view  of  the  other  ballot  which  was 
adopted  at  the  special  term.  That  ballot,  as  the  inspector  expresslj 
testified,  was  counted  for  the  offices  of  president  of  the  village,  treas- 
urer of  the  village,  and  trustee  at  large.  It  was  merely  treated  as  a 
blank,  so  far  as  it  related  to  the  fourth  office  of  trustee,  for  which  Mr. 
ISantel  and  Mr.  Morgan  were  rival  candidates.     Assuming  that  this 

'  fact  anthorized  the  court  to  institute  the  investigation  provided  for  by 
section  114,  in  order  to  determine  whether  there  appeared  upon  the  bal- 
lot any  vote  for  trustee  which  should  be  counted,  I  think  the  mere 
inspection  of  the  ballot  itself  answers  that  question  in  the  negative. 
The  voter  marked  the  ballot  so  as  to  manifest  his  choice  effectively  for 
president  and  treasurer  and  trustee  at  large  of  the  village;  but,  what- 
ever may  have  been  his  intent  in  respect  to  the  trusteeship  for  which 
Mr.  Itantel  and  Mr.  Morgan  were  rival  candidates,  that  intent  is  not 
disclosed  in  the  slightest  degree  by  the  mark  which  he  placed  in  the 
voting  space  in  the  column  of  blanks.  There  is  just  as  much  reason 
to  infer  that  he  meant  to  vote  for  some  one  whose  name  he  inad- 
vertently omitted  to  write  in  the  place  provided  for  that  purpose,  as 
there  is  to  infer  that  he  meant  to  vote  for  Mr.  Bantel  simply  because 
the  name  of  that  candidate  was  in  the  next  column,  not  far  off.  To 
make  that  mark  effectual  as  a  vote  would,  in  my  opinion,  be  to  make 
the  result  of  an  election  turn  upon  judicial  guesswork,  pure  and 
simple. 

The  order  should  be  affirmed  so  far  as  it  applies  to  the  ballot  marked 
"Relator's  Exhibit  B,"  and  reversed  so  far  as  it  applies  to  the  ballot 
marked  "Relator's  Exhibit  A,"  without  costs  of  this  appeal  to  either 
party.     All  concur. 
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(20  App.  DIv.  17.) 

BARNES  V.  LOBW. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  13.  185)7.) 

Instrcctions— Waiver  of  Objections. 

Correctness  of  a  charge  to  which  no  objection  was  made  cannot  lie  ques- 
tioned. 

Appeal  from  trial  tenn,  Rockland  county. 

Action  by  Isaac  E.  Barnes  against  Edward  V.  Loew.     From  a* 
jiidgnunt  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLE^J,  BARTLETT,. 
HATCH,  and  BRADLEY,  JJ. 

Abram  A.  Demarest,  for  appellant. 
Wm.  McCauley,  Jr.,  for  respondent. 

GOODRICH,  P.  J.    On  July  23,  1896,  the  plaintiff  and  defend- 
ant entered  into  the  following  contract: 

"The  party  of  the  first  part  [plaintiff],  for  and  in  consideration  of  the  sum  of 
three  hundred  and  fifty  dollars  ($850)  to  be  paid  by  the  party  of  the  second  part 
I  defendant],  agrees  to  do  the  following  work  and  supi)ly  the  following  materials. 
viz.:  To  drill  a  well  on  the  premises  of  the  party  of  the  second  part,  situated 
north  of  Mannet;  said  well  to  supply  at  least  1,000  gallons  of  clear  water  within' 
( 'ght  hours  dally;  to  supply  a  suitable  pump  for  well  and  a  windmill,  with  flfty- 
foot  tower,  with  tank  of  1,000  gallons  capacity,  set  In  tower  at  a  distance  of  Hi 
feet  or  more  from  the  ground,  to  give  sufficient  force  to  supply  house  with  water; 
to  supply  70  feet  of  1%  in.  Iron  pipe.  The  party  of  the  first  part  further  agrees 
to  connect  and  put  in  working  order  the  above-mentioned  apparatus,  and  guar- 
anty the  supply  of  water  taerednbefore  mentioned." 

Subsequently,  the  plaintiff  drilled  the  well,  erected  the  wind- 
mill, made  the  pipe  connections,  procured  a  50-foot  tower,  with  a 
tanli  of  700  gallons  capacity,  which  was  accepted  by  the  defend- 
ant in  place  of  the  l.OOO-gallon  tank  named  in  the  contract.  There 
is  no  question  raised  by  the  defendant  as  to  the  sufficiency  of  the 
well,  but  there  is  a  question  as  to  the  suitability  of  the  pump,  and" 
the  capacity  of  the  windmill,  to  raise  water  into  the  tank;  and  it 
is  apparent  from  the  evidence  that  the  apparatus,  taken  as  a  whole, 
does  not  actually  supply  the  house  with  water,  and  that  there  is- 
some  defect  either  in  the  original  construction  or  the  subsequent 
condition.  The  testimony  as  to  the  cause  of  this  failure  is  quite- 
conflicting.  The  plaintiff  produced  evidence  of  the  proper  construc- 
tion of  the  apparatus,  while  the  defendant  seems  to  have  been  con- 
tented to  produce  evidence  showing  the  failure  of  the  apparatus  to 
do  its  work  in  supplying  the  boose  with  water.  The  learned  court 
charged ; 

"As  I  read  this  contract,  there  Is  no  guaranty  on  the  part  of  Mr.  Barnes  that 
this  plant  would  produce  any  certain  result.  He  simply  agrees  to  put  up  a 
tower  so  high,  put  in  a  tank  so  many  feet  from  the  ground,  and  of  such  a  ca- 
li.nclty,  put  In  a  pump,  and  to  dig  well  which  shall  produce  a  certain  number  of 
g-illpus  of  water  a  day.  Now,  If  he  has  performed  all  those  specifications,  he- 
has  performed  his  contract,  and  is  entitled  to  his  money." 

Tb  this  portion  of  the  charge  there  was  no  objection,  and  the 
court,  in  the  body  of  the  chaise,  and  at  the  request  of  the  defend 


Digitized  by  vaOOQ  IC 


■ant,  stated  that  the  plaintUF  could  not  recover  anything  unless  he 
had  substantially  complied  with  the  contract,  and  that,  if  the  jury 
believed  that  the  plaintiff  did  not  put  the  tank  and  tower  in  good 
substantial  working  order,  under  the  contract,  they  must  find  for 
the  defendant.  The  jury  found  a  verdict  for  the  full  amount  of  the 
contract  price.  It  is  sufBcient  to  say  that,  whether  or  not  this 
charge  of  the  court  was  correct,  the  defendant  acquiesced  therein 
without  exception,  and  consequently  no  such  question  is  now  before 
us.  I  have  carefully  examined  the  testimony  of  the  case,  and  am 
of  the  opinion  that  the  submission  of  the  questions  of  fact  to  the 
jury  was  proper,  and  that  there  was  sufficient  evidence  to  support 
ihe  allegations  of  the  complaint.  The  judgment  should  be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


In  re  REINISCH  et  al. 
^Supreme  Court.  Appellate  Division,  First  Department.     Aupitst  4,  180T.) 

TbUSTS — APPOrNTMENT  OF   TrDSTKK   IN   PliACE   OP   DeCKASKD   TkCSTEE. 

A  petition  for  appointment  of  a  trustee  In  place  of  the  sole  trustee,  who  hait 
died,  alleged  that  the  deed  creating  the  trust  provided  that  the  rents,  etc.,  were 
for  the  support  of  E.,  t>etltloners'  father,  during  his  life,  and  on  bis  dentli 
were  for  the  support  of  his  wife  and  children.  If  any,  surviving  him  during 
his  meter's  life,  and  at  E.'s  death,  in  case  his  mother  should  not  be  llTlng, 
the  land  was  to  be  divided  in  equal  shares  among  the  children  and  descaidants 
■of  childlren,  per  stirpes,  of  E.,  tiien  surviving;  that  his  mother  was  dead,  and 
E.  was  still  alive,  and  had  children,  the  two  petitioners.  Held,  that  tbere 
was  nothing  to  prevent  such  appointment  in  an  affidavit  that  E.  was  remar- 
ried after  his  divorce  from  petitioners'  mother.-and  had  chlUlnm  living,  who 
resided  with  him  In  Ohio,  since  It  did  not  appear  that  the  Ohio  children  had 
any  Interest,  and,  if  they  did  have  one,  they  could  apply  to  the  court  for  pro 
tectlon. 

Appeal  from  special  term.  New  York  county. 

Petition  by  Bessie  V.  Heinisch  and  Grace  E.  Welch  for  the  ap- 
pointment of  a  trustee  in  place  of  Henry  A.  Bassford,  deceased, 
under  a  trust  deed  to  deceased,  executed  by  "Virginia  L.  Welch, 
mother  of  Edwin  V.  Welch,  petitioners'  father.  From  an  order 
appointing  Edward  L.  Patterson  as  substituted  trustee,  Gleorge  F. 
Elliott,  as  trustee,  and  Edwin  V.  Welch  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  INGRAHAM, 
and  PARKER,  JJ. 

Henry  M.  Dater,  for  appellants. 
Frederick  F.  Neuman,  toe  respondents. 

INGRAHAM,  J.  The  court  in  this  case  appointed  a  person  to 
execute  a  trust  vested  in  the  supreme  court  by  the  death  of  the 
trustee  named  in  the  instrument  creating  the  trust.  We  have  held 
in  Re  Application  of  Welch  (decided  herewith)  46  N.  Y.  Snppi  689, 
that  the  court  below  properly  vacated  the  order  theretofore  en- 
tered ex  parte,  appointing  George  F.  Elliott  as  substituted  trustee 
in  place  of  the  deceased  trustee,  and  approved  the  action  of  the 
court  in  vacating  such  order.    When  this  order  was  entered,  there- 
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fore,  the  order  appointing  Elliott  having  been  vacated,  there  was 
no  person  appointed  to  execute  this  trust,  as  the  representative  of 
the  court,  the  former  trustee  being  dead,  and  the  appointment  of 
Elliott  having  fallen  by  the  vacation  of  the  order  appointing  him. 
The  court  clearly  had  the  power,  under  the  statute,  to  designate  a 
person  to  execute  the  trust  vested  in  It  upon  the  death  of  the  sole 
trustee.  We  think  the  court  had  the  power  and  should  hear  the 
remainder-men  upon  the  appointment  of  the  person  who  was  to  exe- 
cute the  trust.  No  reason  is  suggested  why  the  gentleman  ap- 
pointed by  the  court  below  is  not  an  entirely  competent  person  to 
execute  the  trust. 

There  is  nothing  in  the  aflfldavit  of  Henry  M.  Dater  in  opposition 
to  this  motion  which  prevented  the  court  from  making  this  order. 
The  deed  creating  the  trust  is  not  before  the  court,  and  we  are 
unable  to  say  just  who  were  entitled  to  the  remainder  after  the 
death  of  the  person  entitled  to  the  income  for  his  life.  All  that  we 
have  is  the  allegation  of  the  petition  that,  by  the  deed  creating  the 
trust,  it  was  provided  that  the  "rents,  issues,  and  profits  were  for 
the  support  and  maintenance  of  Edwin  V.  Welch,  the  father  of  the 
petitioners,  during  his  life,  and  upon  his  death  to  apply  the  same 
to  the  support  of  his  wife  and  children,  if  there  be  any  surviving 
him  during  the  life  of  the  said  Virginia  L.  Welch,  and  at  the  death 
of  the  said  Edwin  V.  Welch,  in  case  the  said  Virginia  L.  Welch 
should  not  be  living,  then  to  divide  the  said  lots  in  equal  shares 
among  the  children  and  descendants  of  children,  pev  stirpes,  of  the 
said  Edwin  V.  Welch,  then  surviving";  that  the  said  Virginia  L. 
Welch  is  dead;  and  that  fhe  said  Edwin  V.  Welch,  her  son,  is  still 
alive,  and  has  children,  the  two  petitioners,  and  one  Sidney  L. 
Welch,  who  is  12  years  of  age,  and  Cfeorge  R.  Welch,  who  is  16  years 
of  age.  In  the  affidavit  of  Henry  M.  Dater  it  is  stated  that  the  said 
Edwin  V.  Welch  was  remarried  after  his  divorce  from  the  mother 
of  the  petitioners,  and  has  children  living,  who  reside  with  the  said 
Edwin  V.  Welch  in  the  state  of  Ohio.  Upon  the  papers  presented 
upon  this  appeal,  we  cannot  say  that  the  children  of  the  said  Edwin 
V.  Welch  residing  in  Ohio  are  interested  in  this  trust  property. 
They  are  none  of  them  alleged  to  be  within  the  jurisdiction  of  the 
court,  nor  can  service  be  made  upon  them.  If  they  have  an  inter- 
est in  this  trust  property,  they  can  apply  to  the  court  for  protection. 

The  order  appealed  from  is  therefore  affirmed,  with  f  10  costs  and 
disbursements.    All  concur. 


^21  Misc.  Rep.  (;4.) 

FORST  v.  FARMER. 

(Supreme  Court,  Appellate  Term.    July  29,  1F97.) 

BROKKR — AOREBMKNT   FOR   DIVISION  OF  COMMISSIONS — EVIDKNCR. 

NelUier  a  purchaser's  failure  to  give  notice  to  the  vendors,  when  the  con- 
tract was  made,  that,  by  agreement  with  the  broker,  he  was  entitled  to  half 
the  commissions,  nor  his  payment  of  tbe  deposit  on  the  contract  of  purchase, 
without  attempting  to  deduct  bis  share  of  the  commissions,  is  a  circumstance 
rendering  improbable  his  testimony,  contradicted  by  the  broker,  that  the 
broker  agreed  to  make  such  division  with  him. 
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and  80  New  York  State  Reporter. 

Appeal  frbm  Thirteenth  district  court. 

Action  by  Emily  Forst  ai^ainst  Elkin  Parmer,  impleaded.     Prom  a 
judgment  on  a  verdict  for  defendant,  plaintiff  appeals.    AflBrmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPP,  JJ. 

Arthur  J.  WcBtermaj'er,  for  appellant. 
W.  P.  Dunning,  for  respondent. 

BISC3H0PP,  J.  The  plaintiflPs  assignor,  Paul  0.  Forst,  earned 
commissions  as  a  broker  in  effecting:  the  sale  of  certain  real  estate 
to  the  defendant,  Farmer,  having  been  employed  by  the  firm  of  Robert- 
sou  &  Gammie,  the  vendors,  who  made  no  dispute  that  the  right  to 
commissions  had  accrued.  The  property  was  sold  to  Farmer  for 
154,200,  and  Forst's  commissions,  amounting  to  |540,  were  paid  him, 
less  |192,  which  sum  Robertson  &  Qammie  were  prepared  to  pay, 
but  retained  because  Parmer  laid  claim  to  it.  When  sued  by  Forst 
for  the  amount,  Robertson  &  Gammie  paid  the  money  into  court,  and 
caused  Farmer  to  be  brought  in  as  a  party,  by  order  of  interpleader, 
and  the  Issue  at  the  trial  was  whether  Farmer  was  entitled  to  the 
sum,  or  Forst.  Farmer's  claim  was  based  upon  an  alleged  agreement 
whereby  Forst  had  promised  to  divide  the  commissions  with  him 
should  he  purchase  the  property  at  the  price  Btated,  which  was  erces- 
sive,  by  Some  two  ot  three  hundred  dollars,  of  the  price  whidi  he  had 
been  willing  to  pay,  and  that,  relying  upon  this  agreement,  he  made 
the  purchase.  His  testimony  as  to  the  making  of  the  agreement,  and 
as  to  the  sttrronnding  circumstances,  was  given,  apparently,  in  an 
honest  and  straightforward  manner,  and  his  cross-examination  tended 
in  no  way  to  discredit  him.  The  jury  were  led  to  believe  his  story, 
rather  than  Forst's,  as  they  were  fully  authorized  to  do,  and  much 
weight  sihould  be  accorded  their  finding  upon  this  question  of  credi- 
bility, since  they  had  the  opportunity  of  seeing  and  hearing  the  wit- 
nesses pertonally.  Forst  was  corroborated  by  his  wife,  the  plaintiff, 
in  his  testimony  that  no  such  agreement  was  ever  made;  but  these 
two  witnesses  had  an  interest  in  the  action  equal  to  that  of  Parmer, 
and  it  was  for  the  jury  to  give  such  value  to  the  corroboration  as  they 
considered  it  to  merit. 

This  appeal  proceeds  strictly  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence,  but  it  appears  to  us  that,  by  so 
holding,  we  should  do  manifest  injustice  to  tiie  respondent  Only 
where  the  court  can  fairly  sav  that  the  jury  wete  led  away  from  a 
proper  consideration  of  the  evidence  through  bias,  prejudice,  or  pas- 
sion, or  failed  to  give  certain  of  the  proof  the  weight  which  it  ob- 
viously deserved,  may  their  verdict  be  disturbed.  Any  other  rule 
would  substitute  the  appellate  court  for  the  jury,  and  deprive  the 
party  of  a  constitutional  right.  If  this  verdict  were  bateed  upon  testi- 
mony inherently  improbable  or  opposed  to  the  facts,  as  borne  out  by 
extraneous  circumstances,  there  "R-outd  be  some  reason  fbr  our  disap- 
proval of  the  tesult ;  but  here  we  find  merely  a  conflict  of  evidence, 
of  such  a  nature  that,  while  the  testimony  given  by  both  sides  could 
not  be  true,  the  testimony  of  either  could  have  been  accepted  as 
against  that  of  the  other,  by  the  tribunal  of  fact,  with  perfect  pro- 
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priety.  Thus,  the  case  was  eminently  one  for  the  determination  of  a 
jury,  whose  finding;  must  be  conclusive. 

It  is  claimed  by  the  appellant  that  Farmer's  failure  to  Rive  notice 
to  the  vendors,  at  the  time  when  the  contract  of  sale  was  made,  thaf 
be  was  entitled  to  half  of  Forst's  commissions,  was  a  suspicious  cir- 
cumstance, and  that  his  payment  of  1 1,000  deposit  upon  the  contract, 
without  attempting  to  deduct  hia  alleged  share,  was  a  fact  which  ren-"^ 
dered  Forst's  testimony,  that  no  agreement  had  been  made,  the  more 
probable.  We  do  not  think  that  the  circumstance  had  any  signifi- 
cance, since  Farmer's  agreement  with  Forst  was  distinct  from  his  con- 
tract with  the  vendor,  and,  the  payment  of  the  deposit  being  a  neces- 
sary el«nent  of  the  purchase,  it  was  the  purchaser's  duty  to  pay  the 
amount,  irrespective  of  any  understanding  which  he  had  with  the 
broker,  whose  commissions  followed  the  contract  of  sale,  and  so  did 
not  accrue  until  that  contract,  at  least,  had  been  concluded  by  the 
purchase's  payment  of  the  deposit  required.  An  appeal  upon  the 
facts,  prompted  by  the  defeated  party's  conviction  that  his  allega- 
tions are  true,  is  not  uncommon,  nor  is  it  unnatural,  but  something 
much  stronger  than  this  conviction  must  be  present  in  order  that  the 
jury's  conclusion  as  to  tke  trufli,  reached  upon  evidenc*;  apfmrently 
satisfactory,  may  be  rejected. 

The  judgment  must  be  afirmed,  with  costs.    All  concur. 


(20  MJsc.  Rep.  682.) 


HUTKOPP   T.  MOJB. 


(Caty  Court  <rf  New  York,  General  Term.   July  2,  1897.) 

1.  KoTK  PriortjiBEi)  Br  Fwacd— Lubimj'T  or  Mai;e«. 

Where  a  party  ia  Induced  to  sign  a  negotiable  ioetmment  by  fraud  or 
deception  practiced  upon  him  by  another  as  to  the  nature  of  the  instru- 
ment, and  he  signs  the  same  Innocently  and  under  the  bel'ef  that  It  Is  a 
contract  of  a  dWerMit  character,  there  can  be  no  recovery  upon  the  In- 
stnmtent.  although  tbe  holder  may  be  an  innocent  purchaser  for  value  be- 
fore maturity,  unless  the  maker  was  guilty  of  laches  or  carelessness,  In 
omitting  to  ascertain  the  true  nature  of  the  Instrument. 

8.   EvlOF.KrF.  OK  Paiitv. 

Where  the  ability  of  the  defendant  to  speak  KngllA  la  a  material  fact 
in  Issue,  H  is  error  to  refuse  to  allow  him  to  testify  that  he  cannot  speak 
it,  though  anotlier  witness  swears  that  defendant  caaaot  qpeak  It. 

McCarthy,  X,  dissenting. 

Appeal  from  trial  term. 

Action  by  Nathan  Hutkoff  against  John'Moje.  From  a  judgment 
on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     Reversed. 

Argued  before  VAN  WYCK,  C.  J.,  and  McCARTHY  and  SCHUCH- 
MAN,  JJ. 

Otto  Kempner,  for  appellant. 
Leventritt  &  Nathan,  for  respondent. 

VAN  WYCK,  C.  J.  Tlie  plaintiff  sues  as  indorsee  from  the  payees 
of  the  note  made  by  defendant,  who  defends  upon  the  ground  that  the 
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.  payees,  by  their  agent,  induced  liim  to  sign  the  note  ander  fraudu- 
lent and  false  representations  that  the  same  was  an  instrument  of  an 
entirely  different  character,  to  wit,  a  mere  acknowledgment  that  he 
made  a  contract  with  them  to  put  up  the  fixtures  in  his  saloon.  The 
jury  waa  charged  that  if  they  found  that  plaintiff  obtained  the  note 
before  maturity,  for  value,  and  in  good  faith,  their  verdict  must  be  for 
him,  notwithstanding  any  fraud  that  was  committed  against  defend- 
ant, the  maker,  to  which  defendant  excepted.  The  court  was  request- 
ed by  defendant,  and  refused,  to  charge  that  if  the  defendant  could 
not  read  nor  write  the  English  language,  and  aftar  due  precaution 
under  the  circumstances,  and  without  negligence  on  his  part,  was 
induced  to  sign  the  note  bued  upon,  believing  that  it  was  a  paper  of 
anoth»  character,  and  signed  it  upon  the  misrepresentations  of  the 
agent  of  the  payees  in  reliance  upon  this  agent's  assurance  that  it  was 
SI  paper  of  another  character,  then,  notwithstanding  the  fact  tliat  the 
holder  of  the  note  is  an  innocent  holder  before  maturity,  their  verdict 
must  be  for  the  defendant  The  charge  made  does  not  correctly  state 
the  law  applicable  to  cases  of  this  kind,  and  the  request  refused  iMXip- 
erly  states  the  law  upon  the  facts  of  the  case.  The  law  of  the  state  is 
that,  where  a  party  is  induced  to  sign  a  negotiable  instrument  by 
reason  of  fraud,  artifice,  or  deception  practiced  upon  him  by  another 
as  to  the  nature  of  the  instrument,  and  the  mak^  signs  the  same  inno- 
cently, and  under  the  belief  that  it  was  a  contract  of  a  different  char- 
acter, then  there  can  be  no  recovery  upon  the  note,  although  the  holder 
may  be  an  innocent  purchaser  for  value,  before  maturity,  unless  the 
maker  was  guilty  of  laches  or  carelessness  in  omitting  to  read  the 
same,  or  by  some  other  means  ascertaining  the  true  nature  and  im- 
port of  the  instrument.  Bank  t.  Veneman,  43  Hun,  242,  cited  with 
approval  in  Page  v.  Krek^,  137  N.  Y.  313,  33  N.  E.  311.  It  was  also 
error  not  to  allow  defendant  to  answer  his  counsd's  question  whether 
he  could  read  or  write  English,  and  this  was  not  cured  because  one  of 
his  witnesses  testified  that  he  knew  defendant  could  not  read  or  write 
English,  for  defendant  had  the  right  to  have  the  jury  hear  his  own 
testimony  upon  this  all-important  question.  This  judgment  cannot 
be  sustained  upon  the  theory  that  the  court  would  have  been  justified 
in  ruling  as  matter  of  law  that  defendant  was  guilty  of  negligence  in 
signing  the  instrument. 

Judgment  and  order  reversed,  with  costs  to  appellant  to  abide  the 
event. 

SOHUCHMAN,  J.,  concurs.     McCrVRTHY,  J.,  dissents. 

(20  .Misc.  Rep.  531.) 

In  re  KENNEDY'S  ESTATE. 

(Surrogate's  Court,  New  York  Ounty.    June.  1897.) 

1.  Transfer  Tax— Determination  op  Amount. 

In  ascertnlninf;  the  amount  of  a  legacy,  subject  to  the  transfer  tax.  the 
sum  which  will  be  payable,  as  a  legacy  tax,  in  a  foreign  jurisdiction, 
where  testator  resided,  and  to  which  the  fund  for  the  pa}-ment  of  the 
legacy  is  to  be  transmitted,  should  not  be  deducted. 


3.  Same— Deduction  for  Expenbks. 

In  eeFtlmating  the  amount  to  be  deducted  for  expenses  from  the  fnnds  of 
an  estate  which  is  to  be  transmttted  to  a  foreign  jurisdiction  for  adminis- 
tration, but  on  which  a  transfer  tax  Is  payable  In  this  state,  no  allowance 
for  executors'  commissions,  at  a  greater  rate  than  that  fixed  by  stnttite  in 
this  state,  can  be  made,  in  tbe  absence  of  proof  of  the  foreign  law  fixing 
a  greater  rate. 

In  the  matter  of  the  appraisal  of  the  estate  of  Sophia  H.  Ken- 
nedy. Appeal  from  an  order  fixing  a  tax  on  report  by  appraiser. 
Aflarmed. 

Strong  &  Cadwalader,  for  appellants. 
Emmet  B.  Olcott,  for  respondent. 

FITZGERALD,  S.  The  decedent  was  a  resident  of  Pennsylvania 
at  the  time  of  her  death,  in  October,  1895.  She  owned  stock  in  New 
York  corporations,  taxable  under  the  Bronson  Decision,  150  N.  Y. 
1,  44  N.  E.  707.  The  property  in  New  York  was  in  proportion  to 
the  entire  estate  as  two  to  five,  and  the  appraiser  deducted  that 
proportion  of  the  total  debts,  funeral  and  administration  expenses, 
from  the  taxable  estate  in  this  state.  He  refused,  however,  to  de- 
duct this  proportionate  sum  from  the  amount  of  the  legacy  tax 
paid  upon  the  entire  estate  in  Pennsylvania,  about  |20,000.  The 
fact  that  a  legacy  will  be  liable  to  a  tax  is  not  considered  by  the 
court  in  ascertaining  upon  what  sum  the  tax  is  levied.  Thus,  in 
the  case  of  a  resident  collateral  legatee,  the  court  is  aware  that  he 
will  receive  but  95  per  cent,  of  its  amount.  Should  the  5  per  cent, 
tax  for  that  reason  be  calculated  upon  that  95  per  cent.,  and  not 
upon  the  face  of  the  legacy?  So,  too,  the  fact  that,  when  the  fund 
is  transmitted  to  the  domiciliary  jurisdiction,  a  deduction  will  be 
made  for  a  legacy  tax,  should  not  be  considered  in  fixing  the  value 
of  the  shares  for  the  purpose  of  taxation.  In  re  Swift  (Surr.)  16 
N.  Y.  Supp.  193.  aftirmed  in  court  of  appeals  (137  N.  Y.  77,  32  N. 
E.  1096),  the  will  directed  that  the  succession  tax  should  be  paid 
by  the  executors  as  an  expense  of  administration.  The  appraiser 
deducted  the  amount  of  tax  on  other  legacies  from  the  value  of  the 
residuary  estate,  and  was  overruled  by  the  surrogate.  The  ap- 
praiser herein  correctly  refused  to  make  this  deduction.  It  ap- 
pears by  the  schedule  filed  with  the  appraiser  that  nearly  $12,000 
was  paid  as  executors'  commissions  in  Pennsylvania.  The  briefs 
of  counsel  state  (but  it  nowhere  appears  in  the  proofs)  that  a  lar- 
ger percentage  is  allowed  there  than  in  New  York  for  this  purpose. 
The  appraiser  calculated  the  commissions  at  the  rate  allowed  by 
the  New  York  statute,  and  deducted  a  proportionate  amount  there- 
for. It  is  unnecessary  to  decide  whether,  had  the  appellant  proved 
the  foreign  law  on  this  subject,  I  would  have  made  the  deduction 
claimed.  There  being  no  evidence,  and  the  deduction  claimed  be- 
ing excessive  under  our  statutes,  the  appraiser  is  sustained.  The 
order  appealed  from  is  affirmed. 

Order  affirmed. 
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(20  Misc.  Bep.  532.) 

In  re  BOLTON. 

(Surrogate's  Court,  Rensselaer  County.    June.  1897.) 

1.  Conversion  of  Personalty— Disthibution  of  Estates. 

When  personal  property  of  an  Infant  is  Invested  by  his  gnardtan  hi  real 
estate,  either  by  authority  of  a  court  or  upon  the  guardian's  own  responsi- 
bility, the  character  of  such  property  Is  not  changed,  but  it  Is  regarded  as 
being  still  personal  estate,  for  the  purpose  of  distribution  on  the  Infanf s 
death,  and  otherwise. 

2.  Guardian— Powers— Purchase  of  Realty — Elf.ction  by  Ward. 

The  general  guardian  of  an.  infant  has  no  inherent  right  t»  use  the  per- 
sonal property  of  his  ward  In  fhe  purchase  of  real  estate,  and.  if  he  do€?8 
so,  the  ward  or  his  representatives  have  a  right  to  e'eet,  upon  the  guardian's 
.  accounting,  whether  to  take  the  land,  or  to  demand  the  money  represented 
by  tt. 

3.  Same— Investments— Powers  of  Surrogate's  Court. 

The  sun-ogates'  courts  have  no  power  to  authorize  the  general  guardian 
of  an  infant  to  Invest  his  ward's  money  In  real  estate,  and  an  order  of  a 
surrogate's  court  purporting  to  give  such  authority  does  not  deprive  the 
ward  of  his  election  to  take  either  rlie  land  or  the  money. 

In  the  matter  of  the  settlement  of  the  accounts  of  Joseph  Bolton, 
as  general  guardian  of  Grace  A.  Small.     Decree  settling  account. 

H.  C.  Hearman  and  C.  F.  Doyle,  for  petitioner. 

M.  D.  Nolan,  for  Anthony  T.  Small. 

Samuel  Foster,  special  guardian  of  infant  W.  B.  Dougdale. 

CX>MSTOCK,  S.  The  underlying  qneetion  presented  on  this  ac- 
counting is  whether  the  guardian's  account  shall  be  surcharged  with 
the  sum  of  $5,200  expended  by  him  in  the  purchase  of  a  lot  and  resi- 
dence for  his  ward,  or  shaJl  the  latter  be  treated  as  representing  the 
purchase  money,  and  a  conveyance  thereof  decreed. 

The  facts  are  as  follows:  At  the  time  of  the  said  purchase  the 
ward  was  nearly  20  years  of  age,  possessed  of  an  estate  in  money 
amounting  to  over  f3U,000.  She  was  married,  and  kept  house  with 
her  husband  on  the  premises  in  question.  Having  there  established 
a  pretty  and  attractive  home,  she  became  ver\'  anxious  to  purchase  the 
same,  and  urgently  importuned  her  guardian  so  to  da  To  that  end 
both  joined  in  a  petition  to  the  surrogate's  court  for  leave  to  make 
such  purchase,  which  resulted  in  an  order,  made  on  the  23d  day  of 
December,  1895,  granting  their  petition,  and  permitting  the  use  of  a 
sum,  not  exceeding  the  sum  first  above  mentioned,  therefor.  There- 
upon the  guardian  made  the  purchase,  paying  the  full  amount  allowed 
by  said  order,  and  took  the  title  in  his  name  as  such  general  guard- 
ian. The  ward  continued  in  the  occupation  of  the  premises  until  the 
2d  day  of  October,  1896,  on  which  day  she  died,  being  then  20  years 
and  7  months  of  age.  There  is  no  claim  that  the  premises  were  not 
fully  WOTth  the  price  paid,  or  that  they  were  not  suitable  to  her  posi- 
tion and  circumstances.  On  the  13th  day  of  July,  1896,  she  made  a 
will,  which  has  been  probate«l,  whereby  she  bequeathed  all  of  her 
property  and  estate  to  her  husband,  Anthony  T.  Small,  and  appointed 
him  sole  executor.  She  left  neither  parent  nor  child  surviving  her. 
and  her  only  heir  at  law  is  her  brother,  William  B.  Dougdale,  who  is 
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an  iufaut,  of  whom  this  accounting  party  is  also  the  general  guard- 
ian, who  has  raised  the  questions  involved  herein,  in  the  interest  of 
this  ward  as  heir  at  law. 

The  guardian  claims  that  be  had  an  inherent  right  to  buy  this 
land,  and  that,  whether  this  be  so  or  not,  the  surrogate's  court  had 
jurisdiction  to  allow  it  to  be  done;  and  that,  such  being  the  case, 
he  is  not  only  entitled  to  credit  therefor  on  this  accounting,  but 
that  the  property  so  purchased  is  to  be  deemed  real  estate,  and  passes 
to  the  heir  at  law,  and  not,  under  the  ward's  will,  to  her  husband. 
This  last  proposition  cannot  be  sustained,  either  upon  principle  or 
authority,  even  though  the  order  directing  the  purchase  had  been 
made  by  a  court  of  equity.  The  court  of  chancery,  in  the  exercise 
of  its  broad  powers  over  the  property  of  infants,  as  wards  of  the  court, 
frequently  directed  such  purchases,  but  not  without  carefully  guard- 
ing the  descendible  or  iaheritable  character  of  the  original  property. 
An  individual  of  full  age,  otherwise  competent,  can  change  his  prop- 
erty and  do  with  it  as  he  sees  fit ;  but  a  trustee,  be  it  either  the  court 
itself,  or  one  appointed  by  it,  cannot  change  the  legal  character  of 
property,  and  thereby  alter  its  course  and  direction,  under  the  stat- 
utes. Courts  may  change  its  form,  but  the  original  character  fol- 
lows it,  and  is  not  lost,  through  whatever  mutations  it  may  go.  2 
Kent.  Comm.  (12th  Ed.)  230;  Ware  v.  Polhill,  11  Ves.  278;  Ex  parte 
rhillips,  19  Ves.  118;  Story,  Eq.  Jur.  (12th  Ed.)  §  1357;  Horton  v. 
McCoy,  47  N.  Y.  21,  26;  Forman  v.  March,  11  N.  Y.  544;  Haberman 
T.  Baker,  128  N.  Y.  253,  261,  28  N.  E.  370;  Lockman  v.  Eeilly,  95  X. 
Y.  64. 

Chancellor  Kent  says: 

"So  Ixjrd  Eldon  In  Ware  t.  Polhill  and  In  Ex  parte  PbilUps  was  very  guarded 
In  biyinK  down  the  power  of  the  court  In  cbauging  Infant's  property  so  as  not 
to  nffoi-t  the  hifnnt's  power  over  It  when  he  comes  of  age,  or  to  change  Us 
descendible  character." 

Again: 

"It  Is  the  constant  rule  of  courts  of  equity  to  hold  lands  purcliascd  by  the 
gunnllan  with  the  infant's  personal  estate,  or  with  the  rents  and  profits  of  real 
estiue,  to  l>e  preserved,  and  distributable  as  such." 

In  Forman  v.  Marsh.  11  N.  Y.  544,  the  court  says: 

"Tlie  right  of  the  guardian  to  change  the  nature  of  the  estate  of  his  wanl 
was  acknowledged  by  the  court  of  chancery  at  an  early  period,  but  it  was  re- 
str'oted  by  two  qualifications:  First,  that  the  change  should  be  for  the  uiani- 
fe^t  advantage  of  the  Infant;  and,  second,  that  the  right  of  succession  to  th«> 
prorei'ty,  In  case  of  the  death  of  the  infant,  should  not  l)e  changed,  »  •  • 
founded  upon  the  common-law  right  of  an  infant  to  dispose  of  bis  personal 
estate  by  will  at  an  earlier  age  than  twenty-one  years." 

Chief  Justice  Church,  in  the  opinion  of  the  court  in  Horton  v. 
McCoy,  47  N.  Y.  21,  26,  says: 

"Infants  are  not  regarded  capable  of  managing  their  propcity,  or  of  de- 
termining whether  a  change  from  one  kind  of  property  to  another  Is  for  their 
Interest.  The  general  rule,  both  In  England  and  in  this  country,  has  been,  In 
dealing  with  the  property  of  Infants,  to  Impress  It  during  minority  with  the 
original  character,  whatever  change  may  have  actually  occurred.  Whether  this 
rule  Is  based  upon  the  old  Idea  of  the  Inviolability  of  legal  titles,  or  to  prevent 
the  Injustice  to  heirs  and  next  of  kin   of  changing  the  power  of  disposition. 
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or  to  protect  tlie  property  from  conversion  by  improper  Influences  on  tbe  part 
of  either  dass,  tt  Is  not  Important  to  inquire." 

In  Lockman  t.  Beilly,  95  N.  Y.  64,  Judge  Bapallo  says: 

"That  land  bought  in  by  executors  on  a  foreclosure  of  a  mortgage  belonging 
to  the  estate  Is  to  be  treated  as  personal  property,  which  the  executors  may 
sell,  and  for  which  they  are  accountal>le  as  such,  has  been  frequently  decided, 
and  It  is  immaterial  whether  the  deed  is  taken  In  tlie  name  of  the  executor  as 
such  or  In  their  individual  names.  •  •  •  Land  thus  ptrrchased  •  •  •  is 
regarded  as  a  substitute  for  the  mortgage  foreclosed,  and  takes  its  place  for 
all  purposes  as  between  the  executor  or  administrator  and  the  parties  inter- 
ested In  the  estate.  It  is  not  treated  as  land  belonging  to  tbe  testator.  His 
heirs  or  devisees  take  no  direct  Interest  in  it,  and  cannot  dispute  tbe  title  of  a 
purchaser  from  the  executor." 

It  seems,  therefore,  to  be  7.'ell  settled  that  the  land  purchased  by 
this  guardian  stands  in  representation  of  the  money,  impr-jssed  with 
like  character,  and  consequently  passed  to  her  husband  under  her 
will,  provided  he  has  a  right  of  election,  and  accepts  the  same.  This 
brings  us  to  the  question  of  his  right  of  election,  for,  if  the  guardian 
had  an  inherent  right  to  make  this  purchase,  or  if  the  surrogate's 
court  had  the  power  to  make  the  order  directing  it,  then,  in  the 
first  case,  the  guardian,  and,  in  the  second,  the  court,  would  be  deemed 
to  have  made  this  election  for  and  on  behalf  of  the  infant;  and,  this 
being  so,  the  guardian  would  be  entitled  to  turn  over  the  land  as 
an  established  asset  in  the  place  of  the  money. 

My  attention  has  not  been  called  to  any  authority  in  this  state, 
nor  have  I  been  able  to  find  any.  holding  that  a  guardian  possesses 
such  right.  It  seems  to  be  contrary  to  the  general  understanding 
OB  to  the  powers  of  such  officers,  except  in  cases  where  the  pnrchase 
becomes  necessary  in  the  protection  of  some  interest  in  the  property, 
by  lien  or  otherwise;  but  such  is  not  this  case.  Chancellor  Kent 
says: 

•The  guardian  must  not  cfonvert  the  personal  estate  of  the  Infant  tato  real, 
or  buy  land  with  the  infant's  money,  without  tlie  direction  of  the  court  of 
chanceiy."    2  Kent,  Comm.  (12th  Ed.)  234. 

And  again: 

"It  is  said  that  the  power  may  be  exercised  by  the  guardian  or  trustee  In  a 
clear  and  strong  case,  without  the  previous  order  of  a  court  of  equity;  but 
the  Infant,  when  he  arrivps  at  full  age,  will  be  entitled  to  hl.<i  election  to  takt* 
the  land  or  the  money  with  interest;  and,  if  he  elects  the  latter,  cliancery  will 
take  care  that  Justice  is  done  by  considering  the  ward  as  trustee  for  the 
gunrdlan  of  the  lands  standing  in  his  name,  and  will  direct  the  ward  to  convey." 
2  Kent,  Comm.  (12th  Ed.)  p.  230. 

"Guardians  will  not  ordinarily  be  permitted  to  change  the  personal  property 
ot  the  infant  Into  real  property,  •  •  •  since  It  may  not  only  affect  the 
rights  of  the  Infant  himself,  but  also  of  his  representatives  If  he  should  die 
Under  age.  But  guardians  may,  under  ordinary  circumstances,  where  It  is 
manifestly  for  the  benefit  of  the  Infant,  change  the  nature  of  the  estate.  The 
court  will  support  their  conduct  If  the  act  be  such  as  the  court  itself  would 
have  done  under  the  like  circumstances  by  its  own  order."  2  Story,  Eq.  Jur. 
{  1357. 

Tyler,  in  his  work  on  Infancy  and  Coverture  (page  260,  §  175),  says: 

'The  general  rule  is  that  the  guai-dian  cannot  purchase  real  estate  with  his 
ward's  funds,  without  an  order  of  the  court." 
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In  Eckford's  Ex'ra  v,  De  Kay,  8  Paige,  89,  95,  the  chancellor  Baid: 

"But,  as  the  guardian  has  Tested  the  fund,  in  which  this  Infant  daughter  had 
an  interest.  In  the  purchase  of  this  real  estate  -without  the  previous  sanction 
of  the  court,  she  would,  of  course,  have  the  right,  when  she  became  of  age. 
If  this  court  in  the  meantime  had  not  made  the  election  for  her,  to  repudiate 
the  deed,  and  to  claim  the  share  of  the  $27,000  and  Interest  from  the  estates 
of  her  guardians  or  from  their  sureties." 

In  White  v.  Parker,  8  Barb.  48,  53,  it  was  held  that  the  guardian 
could  not  buy  real  estate  with  the  ward's  funds.  In  Kickards'  Case, 
15  Abb.  Prac.  (N.  S.)  6,  held  that  he  could  not  purchase  a  dower 
right.  In  Hassard  v.  Kowe,  11  Barb.  22,  held  that  where  he  had  uaed 
his  own  money  in  making  improvements  on  his  ward's  land,  he  conld 
not  recover  it ;  citing  Eckford  v.  De  Kay,  6  Paige,  565,  and  Putnam 
V.  Kitchie,  Id.  395,  401.  If,  however,  the  moneys  used  had  been  those 
of  the  ward,  and  used  in  good  faith,  the  expenditure  could  have  been 
allowed,  in  the  discretion  of  the  court,  as  a  court  of  equity  having 
general  charge  and  care  over  estates  of  infants.  It  seems,  therefore, 
that  the  guardian  had  no  absolute  inherent  power  or  i  ight  to  make 
this  purchase.  The  next  question  to  be  considered  is,  had  the  surro- 
gate's court  the  power  to  direct  or  permit  it?  and,  as  I  have  before 
said,  I  regard  this  question  important  only  as  bearing  on  the  right 
of  the  etecutor  of  the  ward  to  repudiate  the  purchase  and  demand 
the  money.  If  such  election  was  legally  made  for  the  infant  by  a 
court  of  com])etent  jurisdiction,  during  her  infancy,  it  is  final.  The 
jurisdiction  of  the  surrogate's  court  being  special  and  limited,  and 
such  only  as  is  either  expressly  or  by  necessary  implication  conferred 
by  statute,  resort  must  be  had  thereto,  to  find  this  power,  if  any 
existSL  It  possesses  no  broad  equitv  power.  Stilwell  v.  Carpenter, 
59  N.  Y.  425;  Biggs  v.  Cragg,  89  N.  Y.  479;  Stilwell  v.  Carpenter, 
62  N.  Y.  639;  In  re  Underhill,  117  N.  Y.  471,  22  N.  E.  1120;  In  re 
Wagner's  Estate,  119  N.  Y.  28,  23  N.  E.  200;  Sanders  v.  Soutter,  126 
N.  Y.  193,  27  N.  E.  26.3 ;  In  re  Randall,  152  N.  Y.  508,  46  N.  E.  945. 

Section  2472  of  the  Code  of  Civil  .Procedure  enumerates  the  cases 
in  which  jurisdiction  exists,  "in  addition  to  the  powers  conferred 
upon  it  *  *  *  by  special  provision  of  law,"  and  declares  that 
"this  jurisdiction  must  be  exercised  in  the  cases  and  in  the  manner 
prescribed  by  statute."  Subdivision  7  provides  the  power  "to  appoint 
and  remove  guardians  for  infants  to  compel  the  payment  and  delivery 
by  them  of  money  or  other  property  belonging  to  their  wards,  and  in 
the  cases  specially  prescribed  by  law  to  direct  and  control  their  con- 
duct, and  settle  their  accounts."  It  will  be  observed  that  the  author- 
ity over  executors  and  adminlstratOTS  conferred  by  the  third  subdivi- 
sion of  this  section  "to  direct  and  control  their  conduct,"  is  not  lim- 
ited "to  cases  specially  ^escribed  by  law,"  as  in  the  case  of  infants; 
the  significance  of  which  should  not  be  overlooked.  Section  2821 
provides  that  surrogates'  courts  have  "the  like  power  and  authority  to 
appoint  a  general  guardian  of  the  person  or  of  the  property,  or  both, 
of  an  infant,  which  the  chancellor  had  on  the  31gt  day  of  December, 
1846."  The  le^slature  and  codiflers  deemed  it  necessary  to  expressly 
confer  on  the  surrogate's  court  the  power  to  direct  the  application 
of  the  principal,  or  any  part  thereof,  to  the  infant's  education  and 
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support,  and  alao  ta  determine  how  much  income  should  be  so  used 
by  the  guardian.  Certainly,  if  this  court  has  the  broad  and  impor- 
tant power  and  authority  over  the  property  of  infants  to  enable  it  to 
direct  an  unalterable  change  of  the  infant's  property,  whereby  he,  on 
attaining  his  majority,  would  have  no  choice,  this  special  grant  of 
power,  in  a  matter  of  far  less  importance,  is  strangely  out  of  place. 
But  section  2744,  made  applicable  by  section  2850,  gives  this  election 
to  the  one  succeeding  to  the  estate.  I  cite  this  section  as  a  part  of 
the  system,  applicable  to  this  court,  and  as  showing^  in  connection 
with  the  other  provisions  of  the  Code  relative  to  accountings,  that 
the  codifiers  did  not  contemplate  any  such  permanent  investment 
of  the  infant's  money  as  made  in  this  case,  either  by  the  guardian  or 
this  court  itself.  In  the  broadest  sense,  the  old  court  of  chancery 
possessed  and  exercised  jurisdiction  over  the  person  and  property  of 
infanta  They  were  its  wards;  and  in  the  exercise  of  its  equity  power, 
as  we  have  seen,  it  could,  and  often  did,  direct  such  use  of  the  in- 
fant's funds,  or  sanction  it  after  it  was  done,  provided  the  infant  had 
not  attained  hia  majority.  This  power  was  transferred  to  the  su- 
pr^ne  court,  and  is  now  held  by  it,  even  over  guardians  appointed 
by  the  surrogate's  court.  Dayt.  Snr.  (5th  Ed.)  819,  and  cases  cited. 
I  am  unable  to  find  any  authority  for  the  contention  that  this  court 
has  any  such  power,  but,  on  the  contrary,  there  is  much  against  it. 
It  is  neither  expressly  conferred  nor  is  it  incidentally  or  impliedly 
given. 

When  it  is  considered  with  what  jealous  care  and  vigilance  the 
courts  have  always  guarded  the  property  rights  of  infante,  and  the 
limitations  and  restrictions  in  respect  thereto  placed  upon  courts  of 
the  largest  jurisdiction,  it  would  be  a  most  extreme  and  inharmo- 
nious provision  of  statute  which  would  confer  on  this  court,  with  its 
generally  limited  and  narrow  powers,  and  its  lack  of  equity  jurisdic- 
tion, the  discretionary  right  to  direct  a  change  of  the  infant's  prop- 
erty, by  which  he  would  be  bound  on  becoming  of  full  age.  I  there- 
fore conclude  that  Anthony  T..  Small,  as  the  sole  legatee  and  only 
person  interested  under  the  will  of  this  infant,  has  the  right  of  elec- 
tion whether  he  will  require  the  funds  thus  appropriated  by  the  guard- 
ian to  be  made  good,  or  whether  he  will  accept  the  land  and  premises 
in  lieu  thereof;  and,  he  having  made  such  election  in  writing,  on  file, 
in  favor  of  the  latter  proposition,  and  there  being  no  creditors  of  the 
late  infant,  a  decree  may  be  prepared  settling  the  accpunt  on  this 
basis,  and  directing  the  guardian  to  convey  said  property  to  him,  the 
same  being  regarded  personal.  In  re  Gilbert,  89  Hun,  61;  In  re 
Brenneman  (Sup.)  33  N.  Y.  Supp.  302;  Lockmaa  v.  Reillv,  95  N.  Y. 
64;  Bayer  v.  Phillips,  17  Abb.  N.  G  429;  Wood  v.  Mather,  38  Barb. 
473,  affirmed  44  N.  Y.  256. 

Decreed  accordingly. 
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PEOPLE  T.  GOLDBERG. 

(Supreme  Court,  Appellate  Division,  First  Department.    August  4,  1897.) 

Shopmftin  g— Evidence. 

In  a  prosecution  for  sboplUtlng,  the  only  evidence  against  defendant  was 
■  that  of  the  private  detective  of  the  store,  who  testified  that  she  saw  defendant 
take  up  a  98-cent  cotton  umbrella,  tear  the  tag  off,  partially  conceal  the  um- 
brella, and  start  out  of  the  store.  Defendant  accounted  for  all  her  moremenrs 
on  that  day  In  detail,  and  It  -appeared  that  she  went  Into  the  store  accom- 
panied by  her  sister;  that  she  purchased  and  paid  for  some  embroidery,  and 
then,  taking  up  her  parcels,  Including  things  she  had  gotten  at  other  stores, 
started  out.  taking  by  mistake  the  umbrella  In  ouestion.  and  lenvlng  her  own 
(a  silk  one)  on  the  counter.  When  searched  no  other  stolen  goods  were  found 
on  her.  It  also  appeared  that  she  was  a  married  woman,  of  excellent  char- 
acter and  reputation.    Held,  that  the  evidence  did  not  warrant  a  conviction. 

Appeal  from  special  term,  New  York  county. 

Dora  Goldberg  was  convicted  of  petit  larceny,  and  appeals.  Re- 
versed. 

Argued  before  RUMSET,  WILLIAMS,  PATTERSON,  and  PAR- 
KER, JJ. 

David  Leventritt,  for  appellant. 
John  D.  Lindsay,  for  respondent. 

PARKER,  J.  Section  527  of  the  Code  of  Criminal  Procedure 
makes  it  the  duty  of  this  court  to  "order  a  new  trial  if  it  be  sat- 
isfied that  the  verdict  against  the  priscmer  was  against  the  weight 
of  evidence  or  against  law,  or  that  justice  requires  a  new  trial, 
whether  any  exception  shall  be  taken  or  not  in  the  court  below.'' 
In  the  performance  of  that  duty,  we  are  led  to  order  a  new  trial 
for  the  defendant,  because  we  are  firmly  convinced  that  she  ought 
not  to  have  been  convicted  on  the  evidence  before  the  court.  The 
defendant,  who  had  been  a  married  woman  for  some  18  years,  and 
was  the  mother  of  three  children,  left  her  residence  in  Brooklyn, 
where  she  had  lived  some  10  years,  on  the  30th  day  of  January,  1897, 
to  do  some  errands  in  the  city  of  New  York.  She  was  accompanied 
by  her  sister,  who  was  also  a  married  woman,  living  next  door. 
Their  husbands  were  both  in  the  real-estate  btisiness.  It  was  a 
cloudy  day,  and  the  defendant  took  with  her  an  umbrella.  Their 
first  stopping  place  was  No.  1  Great  Jones  street,  where  the  de- 
fendant had  some  dental  work  done  by  Dr.  Kunz.  The  doctor  had 
been  accustomed  to  do  the  dental  work  of  the  defendant  and  her 
family  for  about  10  years.  Subsequently  they  went  to  Cammeyer's 
shoe  store  on  Sixth  avenue,  where  both  sisters  made  some  purchases 
of  shoes.  The  defendant  concluded  to  carry  her  purchases,  as  she 
wanted  to  make  use  of  them  the  next  day,  but  her  sister  had  hers 
delivered.  Then  they  went  across  the  street  to  O'Neil's  to  purchasi' 
some  embroidery,  and  the  defendant  went  direct  to  the  embroidery 
counter,  and  called  for  25  yards  of  that  material ;  but  as  there  hap- 
pened to  be  but  26J  yards  in  the  piece  that  was  shown  her,  she  took 
the  entire  piece,  paying  for  26  yards.  While  she  was  examining  the 
embroidery  and  paying  for  it,  her  packages  were  lying  on  the  coun- 
46  N.Y.S.-ti8 
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ter,  and  her  sister  was  standing  in  her  immediate  vicinity.  The 
embroiderj'  being  paid  for,  she  took  up  her  bundles,  and  also  an 
umbrella,  and,  accompanied  by  her  sister,  passed  out  of  the  door, 
which  was  but  a  few  feet  from  the  counter  where  she  had  done  her 
trading.  The  umbrella,  however,  was  not  hers,  but  O'Neil's.  Hers 
was  a  silk  umbrella,  with  a  handle  finished  more  perfectly  than  the 
98-cent  cotton  umbrella  of  O'Neil's.  Did  she  steal  this  umbrella, 
or  was  its  taking  a  mere  inadvertence?  According  to  the  defend- 
ant's testimony,  when  she  passed  out*  of  the  door  she  asked  her 
sister  to  help  her  with  her  parcels,  and  then  discovered  that  the 
umbrella  was  not  hers,  and  at  once  she  said  to  her  sister,  "Look. 
Eva,  this  is  not  my  umbrella,"  and  at  that  moment  O'Neil's  detec- 
tive placed  her  hand  upon  her  shoulder,  and,  pointing  to  the  um- 
brella, said,  "You  stole  that"  She  was  arrested,  and  taken  to  the 
Nineteenth  precinct  station,  where  the  matron  was  requested  to 
search  her.  The  matron  testified  that  she  searched  for  shoplifters' 
bags,  etc.,  but  found  only  a  small  pocket  in  her  cape,  and  that  site 
gave  her  a  thorough  search,  but  found  only  a  pair  of  shoes  with 
Cammeyer's  wrapper  on  them,  and  25  yards  of  embroidery,  with  a 
paid  ticket  at  25  cents  per  yard.  The  people,  to  establish  the  chargf 
of  larceny,  called  one  witness,  a  Miss  Eltoft,  who  was  a  private  de- 
tective at  O'Neil's,  and  who  testified  as  follows: 

"I  saw  her  take  an  umbrella  from  the  umbrella  rack.  I  saw  her  slip  It  down 
by  her  side  and  take  the  t&g  off  it,  and  then  slip  It  under  her  cape  as  far  as  she 
fould  get  It,  and  walk  a  little  ways  down  the  aisle.  She  met  another  woman, 
whom  I  afterwards  learned  was  her  sister.  They  had  been  looking  at  some  good-i. 
They  left  the  store.  I  followed  her  a  little  south.  I  requested  her  to  return  to 
the  store  with  me.  She  bad  the  umbrella  with  her  when  I  followed  her  on  the 
street." 

This  witness  also  testified  that  the  place  from  which  the  umbrella 
was  taken  was  not  the  umbrella  department,  but  that  between  the 
lace  counter  and  the  embroidery  counter  stood  a  rack  in  which  um- 
brellas were  kept,  and  that  it  was  from  this  rack  that  the  umbrella 
was  taken.  No  one  was  called  to  support  her  testimony.  This  de- 
tective's testimony  has  no  other  support,  except  in  the  fact  that  the 
umbrella  was  carried  out  of  the  store  by  the  defendant.  The  de- 
fendant denied  taking  any  umbrella  out  of  the  rack,  or  removing 
a  tag  from  the  umbrella,  or  that  she  saw  a  rack  of  umbrellas.  She 
said  that  when  she  entered  the  store  to  purchase  the  embroidery 
the  first  counter  she  came  to  after  passing  through  the  door  was  the 
embroidery  counter;  that  she  made  her  purchase,  and,  while  select- 
ing it,  laid  her  parcels  upon  the  counter;  that,  after  the  embroidery 
was  done  up  and  paid  for,  she  picked  up  the  bundles  and  the  um- 
brella, which  she  supposed  was  the  one  she  left  home  with  that 
morning,  and  that  the  umbrella  was  leaning  up  against  the  counter, 
right  where  her  parcels  were,  and  it  was  the  only  umbrella  she  saw 
in  the  store;  that  she  first  discovered  her  mistake  when  handing  a 
portion  of  her  parcels  to  her  sister,  to  whom  she  said,  "Look,  Era. 
this  is  not  my  umbrella,"  and  at  that  moment  the  detective  took 
it  from  her  hand,  accusing  her  of  stealing  it.  Her  sister  corrobo- 
rated her  story  as  to  the  time  when  they  left  home,  and  as  to  all 
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the  main  occurrences  of  the  day,  and  insisted  that,  if  her  sister  had 
removed  the  tag  from  any  umbrella  in  that  store,  she  would  have 
seen  it,  and  that  she  did  not.  She  also  testified  that  the  defendant 
did  not  leave  the  embroidery  counter  and  go  to  any  other  part  of 
the  store.  She  also  corroborates  her  sister's  statement  that,  a  mo- 
ment before  being  accosted  by  the  detective  and  charged  with  steal- 
ing the  umbrella,  the  defendant  said  to  her,  "Look,  I  have  talien  an 
umbrella."  There  are  men  and  women  in  every  community  whose 
word,  were  they  placed  in  a  similar  situation  to  the  defendant, 
would  be  accepted  unhesitatingly  as  against  such  testimony  as  the 
people  produced  on  this  trial.  Their  reputations  are  so  firmly  es- 
tablished in  the  community  in  which  they  live  that  the  charge  that 
they  had  taken  a  tag  ofif  of  a  98-cent  cotton  umbrella,  and  secreted 
it  partially  under  an  outer  garment,  would  not  be  believed,  although 
several  detectives  should  testify  to  it.  In  the  administration  of 
criminal  law  the  courts  have  ever  attached  the  utmost  importance- 
to  evidence  of  good  character.  "Evidence  of  good  character  is  not 
only  of  value  in  doubtful  cases  and  in  prosecution  of  minor  offenses,, 
but  is  entitled  to  be  considered  when  the  crime  charged  is  atrocious, 
and  also  when  the  testimony  tends  very  strongly  to  establish  the 
guilt  of  the  accused.  It  will  sometimes  of  itself  create  a  doubt 
when  without  it  none  would  exist"  Cancemi  v.  People,  16  N.  Y. 
501;  Stephens  v.  People,  4  Parker,  Cr.  R.  396;  Com.  v.  Webster, 
5  Gush.  295.  "No  matter  how  conclusive  the  other  testimony  may 
appear  to  be,  the  character  of  the  accused  may  be  such  as  to  create 
a  doubt  in  the  minds  of  the  jury,  and  lead  them  to  believe,  in  view 
of  the  improbabilities  that  a  person  of  such  character  would  be 
guilty  of  the  offense  charged,  that  the  other  evidence  in  the  case  I* 
false  or  the  witnesses  mistaken."  Remsen  v.  People,  43  N.  Y.  6. 
The  defendant  attempted  to  show  by  the  method  pointed  out  by 
law  that  she  was  a  woman  of  good  character,  bearing  a  good  rep- 
utation among  her  neighbors  and  acquaintances.  A  merchant  in 
whose  employ  she  was  for  five  years  immediately  preceding  her  mar- 
riage supported  in  strongest  terms  her  reputation  for  truth,  honesty, 
and  veracity.  A  captain  of  police,  in  whose  precinct  the  defendant 
lived,  and  who  had  special  opportunities  for  hearing  the  speech  of 
people,  not  only  asserted  that  her  reputation  for  truth,  veracity, 
and  honesty  was  of  the  best,  but  that  she  was  held  in  esteem  and 
regard  by  her  neighbors,  and  was  charitably  inclined.  The  pastor 
of  the  First  Congregational  Church  of  Jamaica,  who  had  known  the 
defendant  for  some  nine  <»  ten  years,  and  lived  in  her  vicinity,  tes- 
tified that  her  reputation  was  first  clasa  The  defendant,  contin- 
uing with  this  line  of  testimony,  called  a  Mrs.  Anderson,  and,  after 
she  was  sworn,  the  court  said : 

"Do  yon  intend  to  prove  character  by  this  witness?  Counsel:  I  do.  The  Court: 
Don't  you  thlntc  you  have  gone  far  enough  with  the  question  of  character?  We 
think  we  have  enough  on  the  subject,  except  the  proaecutlon  attacks  It,  and  then 
they  aie  to  Inform  you  of  that," 

Here  was  plainly  an  intimation  from  the  court  that  as  the  evi- 
dence stood  the  defendant  had  established  that  she  was  a  woman 
of  good  cliaracter,  and  that  her  reputation  for  honesty  and  veracity 
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was  so  firmly  grounded  that  it  was  unnecessary  for  her  to  call  other 
witnesses  to  support  it.  The  court  was  right  in  that  conclusion. 
It  was  supported  by  the  testimony  of  one  who  had  watched  her 
during  her  early  girlhood,  and  for  five  years,  in  a  situation  where 
many  have  failed  to  resist  temptation,  and  by  the  testimony  of  those 
who  knew  of  her  walk  in  life  while  discharging  the  important  re- 
rgponsibilities  which  fall  upon  a  mother  of  several  children.  And 
8U  ainst  it  there  is  not  a  whisper,  except  the  testimony  of  a  detective 
that  she  tore  a  tag  off  of  an  umbrella  which  a  woman  in  her  posi- 
tion would  hardly  be  seen  carrying  in  the  streets,  and  the  circum- 
stance that  the  umbrella  was  in  her  possession  when  she  stepped 
•out  of  the  door.  Giving  to  her  good  character  the  weight  to  which 
it  was  entitled  in  a  case  like  this,  and  considering  the  defendant's 
tt'stimony  and  that  of  her  sister  in  the  light  of  all  the  circumstances 
surrounding  the  occurrence,  including  their  movements  on  that  day. 
we  readi  the  conclusion  that  a  conviction  ought  not  to  have  been 
had. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 
■ordered.    All  concur. 


-(21  >n.-c.  Ktp.  41.) 

UNITED  ELBXTTRIC  LIGHT  k  POWER  00.  T.  BRBNNEMAX. 

(Supreme  (3ourt,  Appellate  Tom.    July  29,  1807.) 

•Contract — Constri-ction — Breach. 

Plaintiff  made  a  contract  to  ftimish  electric  current  to  defendant,  the 
agreement  providing  that  if  plaintiff  dl.scontluued  tlie  supply  of  cuiTent  tor 
oerlSin  stated  causes,  or  if,  through  defendant's  fault,  it  was  prevented  from 
supplying  cnii'ent,  certain  sums  should  at  once  become  due  as  stipulated  dam- 
ages. Held,  that  even  assuming  that  defendant's  abandonment  of  tbe  prem- 
ises wha«  the  current  was  used  would  amount  to  preventing  plaintiff  from 
supplying  the  same,  and  would  render  defendant  liable  for  damages.  h!.« 
mere  temporary  suspension  of  the  use  of  the  premises,  while  trying  to  find 
a  tenant  for  them,  continuing  In  possession  In  the  meantime,  did  not  amount 
to  preventing  tbe  supply  of  current,  nor  render  him  so  liable. 

Appeal  from  Second  district  court. 

Action  by  the  United  Electric  Light  &  Power  Company  against 
Charles  Brenueman  to  recover  $282.18  in  an  action  for  stipulated 
damages,  under  a  contract  for  supplying  electric  current  for  lights 
and  motor.  Judgment  for  plaintiff,  and  defendant  s^>peals.  Be- 
versL  d. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPF,  JJ. 

William  Doll,  for  appellant. 

John  W.  Houston  and  Kellogg  &  Slosson,  for  respondent. 

DALY,  P.  J.  The  defendant  is  the  owner  of  the  premises  No.  5T 
East  Houston  strett,  and  occupied  the  store  for  a  restaurant,  and 
let  the  basement  to  other  parties.  He  contracted  with  the  plain- 
tiff, an  electric  light  company,  for  a  supply  of  its  electric  current 
to  his  store  for  the  purpose  of  lighting  10  incandescent  lamjis  of 
16  candle  power  each,  and  for  the  purjwse  of  running  an  electric 
motor  for  fans.    The  contracts  are  partly  written  and  partly  print- 
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ed,  and  are  in  the  fonn  of  requests,  by  the  consumer  to  the  com- 
pany, to  connect  its  main  line  with,  and  supply  the  current  for,  the 
lamps  and  motor,  with  acceptance  by  the  company,  dated  June  23, 
1896.  The  contracts  were  for  two  years,  and  the  price  per  lamp- 
was  l*/io  cents  per  hour,  and  for  the  motor  10  cents  per  hour,  with 
certain  discounts.  The  connection  was  made  July  25,  1896.  The 
business  carried  on  by  defendant  in  his  store  was  discontinued  on 
or  before  November,  1896,  and  the  lamps  and  motor  were  not  used, 
while  defendant  was  waiting  for  a  tenant,  he  having  concluded  1  . 
let  the  premises.  On  the  9th  of  November,  the  chief  inspector  of 
the  company  noticed  that  the  store  was  vacant;  and  on  the  13th 
of  November,  1896,  the  defendant's  meter  inspector  went  there,  by 
order  of  the  chief  inspector,  and,  finding  the  store  still  vacant,  pro- 
cured the  key  from  a  neighbor,  and  entered  the  basement  area,  and 
"cut  out"  the  connection;  and  this  action  was  then  commenced  by 
the  company  against  the  defendant  for  "stipulated  damages," 
amounting  to  f2lO,  under  a  clause  of  the  contracts  which  provides: 

"(7)  The  company  resei-ves  the  right  to  discontinue  Its  current  without  notice 
in  case  the  oonsiimer  is  In  arrears  lu  jiaynaent  of  the  componr's  bills,  or  fails 
to  comply  with  these  rules  and  rejrulations.  In  case  the  company  discontinues 
its  current  for  any  of  these  causes,  or  is,  throuKh  the  fault  of  Uie  consumer,  pre- 
vented from  supplyinfc  current  according  to  the  provisions  of  tills  contract,  then 
there  shall  forthwith  become  due  and  payable  to  the  company,  as  stipulated  dam- 
ajres,  and  not  as  a  penalty,  for  each  month  or  a  fraction  of  a  month  of  the  unex- 
pired term  of  the  contract,  the  sum  of  fifty  cents  per  month  for  each  16  candle- 
power  lamp,  or  the  equivalent  thereof,  covered  by  the  contract." 

The  complaint  alleges  that  the  plaintiff,  by  discontinuing  busi 
ness  and  removing  from  the  premises,  "prevented  the  plaintilf  froni 
supplying  electric  current  according  to  the  terms  of  the  contracts,'' 
and  thereby  became  immediately  liable  for  stipulated  damages,, 
computed  at  the  rate  fixed  by  the  contracts,  for  over  a  year  and  a 
half  that  the  contracts  had  to  run.  If  the  consumer,  by  failing  to- 
use  the  light  or  power  contracted  for,  thereby  "prevents"  the  com- 
pany from  supplying  the  current, — a  proposition  which  admits  of 
Home  discussion, — ^there  remains  the  question  whether,  under  any 
fair  construction  of  the  agreement,  the  provision  for  damages  ap- 
plies to  such  nonuser  as  is  proved  in  this  case.  Although  the  de- 
fendant discontinued  the  business  which  he  carried  on  in  the  store, 
he  did  not  "remove  from  the  premises."  as  alleged  in  the  complaint; 
for  he  still  continued,  not  only  in  possession,  as  owner  and  by  his 
other  tenant,  of  the  bnilding,  but  he  used  the  store  as  a  place  of 
business,  to  keep  his  books,  and  look  after  the  premises,  which  were 
ready  to  be  let,  with  the  fixtures,  to  a  new  tenant.  But,  if  the  case 
presented  the  simple  fact  that  the  use  of  the  electric  current  was 
suspended  while  the  premises  were  vacant,  on  the  landlord's  hands, 
in  the  intervals  of  occupation  for  his  own  trade  or  by  tenants,  and' 
he  had  the  intention  of  resuming  such  use  with  the  new  occupa- 
tion, if  necessary,  it  would  seem  an  unreasonable  and  farfetched  con- 
struction which  would  visit  upon  him  the  same  penalty  which,  it 
might  with  justice  be  claimed,  would  attach  to  a  consumer  who, 
by  discontinuing  business  and  abandoning  the  premises  in  which> 
the  company  had  put  its  plant  at  his  request,  prevented,  in  one  sense,. 
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its  supplying  him  with  its  light  and  power.  If  the  defendant  is 
liable  in  this  case,  then  he  could  be  liable  to  the  same  extent  for  a 
single  day's  suspension  of  business,  even  from  unavoidable  acci- 
•dent.  It  would  be  questionable  whether  the  amounts  provided  as 
"stipulated  damages"  could,  in  such  an  event,  be  regarded  other 
than  as  a  penalty,  so  disproportionate,  unreasonable,  and  excessive 
would  they  be.  It  is  a  reasonable  construction  of  the  contract  to 
Iiold  that,  where  the  circumstances  show,  as  in  this  case,  an  inten- 
tional, but  temporary,  suspension  of  the  use  of  the  electric  lisrht 
and  power,  without  the  intention  of  abandoning  such  use  perma- 
nently, the  provision  for  stipulated  damages  does  not  become  oikt- 
ative;  since  the  contract,  by  declaring  that  such  damages  shall 
"forthwith  become  due"  if  the  company  is,  "through  the  fault  of 
the  consumer,"  prevented  from  supplying  its  current,  plainly  in 
tends  some  act  on  the  part  of  the  consumer  which  puts  it  out  of 
the  power  of  the  company  during  the  life  of  the  contract  to  resume 
or  continue  his  supply..  There  was  no  pretense  in  this  case  that 
the  consumer  had  done  or  omitted  anything  (except  failure  to  use 
the  light  temporarily)  which  authorized  the  company  to  cut  off  th»» 
flupply.  He  was  not  in  arrears  with  his  payments,  and  he  had  not 
violated  any  of  its  rules.  The  cutting  off  of  the  current  to  his 
premises  by  the  company  was  therefore  a  breach  of  contract  upon 
its  part,  and  prevented  its  enforcing  any  claim  thereunder. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event    All  concur. 


<21  Mtec.  Rep.  68.) 

ERNST  et  al.  v.  ESTEY  WIRE-WORKS  CO. 

(Supreme  Court,  Appellate  Term.   July  29,  1887.) 

1.  DBPOSITION— NONBESPONSIVE   ANSWER. 

An  answer  of  witness  examined  on  commission  not  responsive  to  tbe  Inter- 
rogatory may  be  striclcen  out  on  the  trial. 

2.  CBDSS-ECXAUtNATION. 

A  party  cannot  IntFoduce  his  case  by  cross-examtninK  a  witness  as  to  fact<; 
and  circumstances  not  connected  with  the  matters  stated  on  the  direct  ex- 
amination. 

On  motion  for  reargument     Denied. 

Eeargued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

McADAM,  J.  In  this  case  the  judgment  in  favor  of  the  plaintiffs 
v^as  affirmed  (20  Misc.  Rep,  365,  45  N.  Y.  Supp.  932),  and  the  de- 
fendant moves  for  a  reai^ument,  assigning  as  reasons  (1)  that  the 
court  overlooked  the  fact  that  the  court  below  excluded  testimony 
to  prove  that  the  plaintiffs  had  notice  of  the  collection  of  the  claims 
in  suit  by  the  Kilmer  Manufacturing  Company  (their  assignor)  when 
they  made  the  agreement  with  the  latter,  on  October  19,  1893;  (2j 
that  the  court  below  excluded  the  defendant's  testimony  to  prove 
the  allegations  contained  in  the  answer. 

We  may  say,  in  the  language  of  the  court  of  appeals  in  denying 
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a  motion  for  reargument  (Fosdick  v.  Town  of  Hempstead,  126  N. 
Y.,  at  page  653,  27  N.  E,  383) : 

"It  is  a  mistake  for  counsel  to  assume  tbat  any  particnlar  portion  of  his  argu- 
ment, wtilch  has  not  been  the  subject  of  express  reference  In  the  opinion,  has  been 
overlooked.  It  Is  scarcely  possible  within  the  bounds  of  an  ordinary  opinion  to 
meet  and  answer  every  argument  which  has  been  made  by  counsel  orally,  or 
which  may  be  In  hla  brief.". 

The  brief  submitted  by  the  appellant  at  the  argument  covers  all 
the  points  embraced  in  its  application  for  a  reargument,  and  none 
were  overlooked;  all  received  careful  consideration. 

As  to  the  first  ground  alleged:  The  defendant's  counsel  asked 
on  the  direct  examination  of  the  witness  McCready,  who  was  ex- 
amined on  commission:  "Did  the  plaintiffs  have  notice  of  the  col- 
lection of  the  claims  in  suit  by  the  Kilmer  Manufacturing  Co.?  If 
you  answer  'Yea,'  state  all  the  facts  in  regard  to  the  notice."  The 
witness  did  not  answer  "Yea,"  but  said:  "I  cannot  swear  posi- 
tively that  the  plaintiffs  had  notice  of  the  collection  of  the  claim 
in  suit  by  Kilmer  Manufacturing  Co."  The  witness  was  evidently 
unwilling  to  swear  to  such  notice.  He  undertook,  however,  to  re- 
late, from  what  he  termed  his  "present"  recollection,  certain  cir- 
cumstances as  to  a  number  of  claims  which  the  Kilmer  Manufac- 
turing Company  had  collected  and  not  remitted  to  the  plaintiffs,  but 
making  no  direct  reference  to  the  claims  in  suit.  The  justice,  on 
taction  of  the  plaintiffs'  counsel,  struck  out  this  portion  of  the  an- 
swer, because  not  responsive  to  the  question  put.  Questions  put  to 
witnesses  must  not  only  be  proper,  but  the  answers  responsive  and 
competent,  br  they  may  be  stricken  out.  Bank  v.  Cowan,  2  Abb. 
Dec.  88;  Platner  v.  Platner,  78  N.  Y.,  at  page  102.  Thus,  an  answer 
to  an  interrogatory,  under  a  commission,  which  is  not  responsive  to 
the  interrogatory,  may  be  objected  to  by  either  party  on  the  trial, 
and  be  excluded.  Lansing  v.  Coley,  13  Abb.  Prac.  272.  If  the  wit- 
ness had  been  on  the  stand  in  open  court,  other  questions  might 
have  been  put  by  defendant's  counsel,  which  would  have  rendered 
the  evidence  proposed  or  part  of  it  admissible,  and  these,  in  turn, 
would  have  enabled  the  plaintiffs  to  cross-examine  the  witness  as 
to  such  matters, — ^a  privilege  the  irresponsive  answer  upon  com- 
mission did  not  give,  for  the  plaintiffs  could  not  anticipate  voluntary 
statements  on  the  part  of  the  witness. 

On  page  8  of  the  return  it  appears  that  certain  questions  were  put 
on  cross-examination  to  Mr.  Ernst,  one  of  the  plaintiffs,  as  to  when 
he  first  learned  that  the  defendant  had  paid  the  claims  to  the  Kil- 
mer Manufacturing  Company,  and  as  to  whether  he  knew  that  the 
defendant  had  paid  them  to  that  company.  Ernst  was  the  first  wit- 
ness examined,  and  the  relevancy  of  the  questions  at  that  time 
neither  appeared,  nor  was  it  made  apparent  by  any  statement  or 
offer  of  counsel.  The  justice  ruled  the  testimony  out.  The  ruling 
was  not  Improper,  and  the  defendant's  counsel  seemingly  acquiesced 
in  it,  for  he  took  no  exception.  The  defendant  had  no  right  to  in- 
sist on  having  those  questions  answered  at  that  stage  of  the  case, 
for,  in  strict  practice,  a  party  cannot  introduce  his  case  to  the  court 
by  cross-examining  the  witness  of  his  adversary,  since  he  has  no 
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legal  right  to  croas-examine  him  except  as  to  facts  and  circanustao- 
ces  connected  witlx  the  matters  stated  on  the  direct  examination. 
See  cases  collated  in  Baylies,  New  Trials,  178;  Cow.  Treat.  (Kings- 
ley's  Ed.)  §  1477.  The  questions  put  to  Ernst  were  in  Tiolation  of 
this  rule,  and  the  justice,  for  that  reason,  if  no  other,  had  the  right 
to  disallow  them. 

The  rulings  made  are  the  main  gronnd  upon  which  a  reargument 
is  sought.  They  do  not  constitute  reversible  error.  On  the  con- 
trary, they  were  in  conformity  with  the  rules  regulating  the  exam- 
ination of  witnesses.  The  defendant  was  not  prevented  from  prov- 
ing in  any  legal  manner  that  the  plaintiffs  had  knowledge  of  the 
collection  of  the  claims  at  the  time  the  agreement  of  October  19. 
1893,  was  made;  and  as  such  knowledge  was  not  proved,  and  the 
onus  of  establishing  it  was  on  the  defendant  as  an  essential  feature 
of  its  defense,  the  justice  had  the  right  to  infer  and  find  want  of 
knowledge,  particularly  in  view  of  the  fact  that  the  plaintiffs  had 
the  right  to  assume  that  the  defendant  would  not,  after  receiving 
notice  of  the  assignment,  pay  the  claim  to  the  assignor.  This  want 
of  knowledge  simply  relieved  the  court  from  going  a  step  further, 
and  determining  whether,  even  if  there  had  been  knowledge  on  the 
part  of  the  plaintiffs,  the  agreement  of  October  19,  1895,  In  any  man- 
ner discharged  the  defendant.  That  contract  protects  the  oflScers 
of  the  Kilmer  Manufacturing  Company  from  prosecution  by  the 
plaintiffs  for  tort,  but  does  not  discharge  any  existing  right  of  ac- 
tion held  by  the  plaintiffs. 

As  to  the  second  ground  of  the  application,  that  this  court  over- 
looked the  fact  that  the  court  below  excluded  the  defendant's  testi- 
mony to  prove  the  allegations  contained  in  the  answer.  This  is 
too  general.  The  brief  submitted  by  the  appellant  on  the  argu- 
ment referred  in  detail  to  all  the  rulings  made  by  the  justice  ex- 
cluding evidence,  and  they  were  carefully  gone  over.  In  the  brief 
for  reargument  the  appellant  repeats  its  original  argument  that  the 
court  below  erred  in  refusing  to  admit  in  evidence  the  agreement 
of  October  19,  1895.  The  agreement  is  annexed  to  the  return,  and, 
if  admitted  in  evidence,  It  would  not  have  established  the  defense. 
In  the  opinion  affirming  the  judgment  we  disposed  of  that  conten- 
tion as  follows: 

"No  act  of  the  Kilmer  ^lanufacturlng  Company,  after  notice  of  the  assign- 
ment, could  prejudice  the  plaintiffs,  and  the  evidence  ottered  by  the  defendant 
to  show  such  acts  was  properly  excluded.  The  point  that  the  plaintiffs  elected 
to  discharge  the  defendant  by  agreeing  not  to  prosecute  the  directors  of  Oie  as- 
signor for  tort  is  without  merit  The  promise  related  merely  to  the  form  of  any 
remwly  the  plaintiffs  might  Invoke  for  any  wrong  accomplished  by  the  assignor, 
and  It  is  not  binding  as  an  dectlon  to  discharge  the  defendant;  for  there  is  no 
evidence  to  show  that  the  plaintiffs  had  any  knowledge  that  the  defendant  had 
paid  their  claims  to  tlie  Kilmer  Company,  so  as  to  raise  the  Implication  that  the 
said  claims  were  referred  to;  and,  after  serving  notice  of  the  assignment  to  tbem, 
the  plaintiffs  liad  the  right  to  assume  that  such  payment  had  not  betu  made." 

It  is  claimed  that  the  court  below  erred  in  refusing  to  allow  the 
defendant  to  put  in  evidence  the  list  of  accounts  assigned  to  the 
plaintiffs  April  26.  1895.  These  accounts  were  assigned  as  security, 
and  it  was  immaterial,  in  any  possible  phase  of  the  case,  how  many 
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were  assigned;  and  no  exception  appears  to  hare  been  taken  to 
the  ruling. 

The  controlling  point  in  the  case,  and  the  one  on  which  its  deter- 
mination turned,  was  that  the  defendant,  after  receiving  written 
notice  of  the  assignment  to  the  plaintiffs  of  the  claims  in  suit,  for 
some  unexplained  and  incomprehensible  reason,  paid  the  claims  to 
the  assignor.  The  payment  was  made  by  the  defendant  in  its  own 
wrong,  without  the  slightest  authority  or  excuse,  and  a  defense  can- 
not be  sustained  with  such  a  wrong  for  its  fonndation.  It  ought  not 
to  be  8nrprisini»,  therefore,  that  the  justice  found  for  the  plaintiffs, 
and  that  we  discovered  no  legal  reason  for  disturbing  his  judgment. 

Motion  denied,  with  f  10  costs.    All  concur. 


(21  MLso.  Ref).  28.) 

SCHIvOSS  V.  HUBER. 

(Supreme  Court,  Appellate  Term.   July  29.  1887.) 

1.  LANnt.oRD  AND  Temant— Natdrb  of  Tenancy— Evidence. 

AVlierf  Hie  rerelpts  for  rent  specified  that  the  term  was  for  one  month  only, 
and  later  receipts  specified  no  term,  the  fact  that  the  tenant  continued  to  pay 
rent  monthly,  and  denied  any  new  agreement,  was  sufficient  to  support  a 
finding  that  the  original  arrangement  for  a  monthly  tenancy  continued. 

2.  Same— Statement  of  Agent. 

A  statement  by  the  landlord's  asent,  on  the  tenant's  demand  for  a  rednc- 
HoD  of  rent,  that,  if  she  did  not  like  It,  she  could  leave,  being  made  before  the 
expiration  of  the  year,  was  evidence  that  she  was  not  then  a  yearly  tenant. 
8.  ,Samb — Receipts  from  Former  Landlords. 

In  an  action  for  rent,  receipts  given  to  defendant  by  former  landlords  of 
the  premises  were  admissible  to  show  the  term  of  the  original  hiring,  and  its 
continuance. 

4.  Same — Convbrsations  with  Former  Agents. 

Conversntlons  between  the  tenant  and  former  agents,  through  whom  the 
hiring  was  done,  were  competent  for  the  same  purpose. 

6.    SAAfE— CONTIVCANCB  OF  TENANCY— RETKNTIOK  OF  KkY. 

Retention  of  the  key  by  the  tenant  after  vacating  the  premises,  and  the  re- 
fusal of  the  landlord's  agent  to  accept  it,  was  not  a  continuance  of  the  ten- 
ancy. 

Appeal  from  First  district  court. 

Action  by  Moses  Schloss  against  Mary  Huber  to  recover  rent. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPF,  JJ. 

Herbert  J.  Hindes,  for  appellant 
Jose])h  Steiner,  for  respondent. 

DALY,  P.  J,  The  tenant  had  been  in  possession  of  the  premises 
for  about  11  years  when  she  moved  out,  in  January,  1897,  and  the  dis- 
pute is  as  to  whether  she  was  a  monthly  tenant  during  the  whole 
period,  or  whether,  having  been  originally  a  tenant  by  ti»e  month,  un- 
der a  previous  landlord,  she  became  a  tenant  by  the  year  under  a 
special  agreement  with  the  plaintiff,  or,  by  virtue  of  the  New  York 
statute,  became  a  tenant  for  a  term  expiring  on  May  1st,  in  the  ab- 
sence of  any  agreement  as  to  term.  As  all  disputes  a.s  to  special 
agreements  must  be  deemed,  by  the  judgment  of  the  justice  for  defend- 
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Ant,  to  have  been  detomined  by  him  in  her  favor,  we  find  that  the 
evidence  offered  on  her  behalf  is  ample  to  sustain  the  judgment. 

From  the  written  receipts  produced  by  the  defendant,  given  to  her 
when  she  paid  her  rent  monthly,  down  to  the  year  1893,  it  appears 
that  the  letting  was  by  the  month,  each  receipt  specifying,  "Rented 
for  one  month  only."  It  was  claimed  by  plaintiff  that  receipts  given 
by  his  agent  in  1895  and  subsequently  contained  no  such  statement, 
but  were  general  in  form.  It  was  not  claimed  that  those  receipts 
specified  any  term,  and,  as  defendant  continued  to  pay  her  rent 
monthly,  in  the  absence  of  a  new  agreement,  and  she  denied  any  new 
■agreement,  the  facts  support  a  fin«ling  that  the  original  arrangement 
for  a  monthly  tenancy  continued. 

Defendant  testified  that  plaintiff's  agent  told  her  in  November, 
1896,  when  she  asked  for  a  reduction  of  rent,  that,  if  she  did  not  like 
it,  she  could  leave,  which  was  satisfactory  evidence,  if  believed  by  the 
justice,  that  the  defendant  was  not  then  a  yearly  tenant.  If  there 
were  a  continuing  arrangement  for  a  monthly  hiring,  the  fact  that 
the  tenant  remained  over  May  1st  in  any  year  did  not  bring  the  case 
within  the  New  York  statute,  which  operates  only  where  no  term  is 
fixed  by  agreement. 

The  admission  in  evidence  of  the  receipts  given  by  former  landlords 
of  the  premises  to  the  defendant  was  proper  to  show  the  original  hir- 
ing and  its  continuance.  Conversations  with  former  agents  were 
competent  for  the  same  purpose,  as  the  luring  was  through  such 
agents  and  the  agent  of  the  plaintiff,  and  not  with  the  landlords  di- 
rectly. There  was  some  attempt  to  show  surrender,  but  it  failed,  and 
as  it  showed,  on  the  contrary,  that  there  was  no  acceptance,  plaintiff 
was  not  harmed  by  it,  but  benefited.  The  retention  of  the  key  by 
plaintiff,  after  it  was  refused  by  the  landlord's  agent,  after  defendant 
had  vacated  the  premises,  did  not  constitute  a  continuance  of  the 
tenancy. 

Judgment  affirmed,  with  costs.     All  concur. 


(20  App.  Dlv.  177.) 

HAZELTON  v.  WEBSTER  et  al. 

(Supreme  Onrt,  Appellate  Division,  Fourtli  D^artment.   July  29.  1897.) 

1.  Riparian  Rights— Grants— Constructioh. 

WHiere  riparian  owners,  on  an  Inland,  nonnavigable  lal^e,  granted  to  a  mill 
owner  the  rigtit  to  flow  their  lands  by  means  of  n  dam  in  the  outlet  of  such 
lake,  in  order  to  raise  the  water  for  the  purpose  of  propelling  his  machinery, 
they  retained  the  right  to  use  the  waters,  and  to  cut  and  remove  ice  forming 
on  the  lalce,  in  such  reasonable  manner  as  not  to  injure  the  lower  proprietors. 

8,  Grant  ok  Licensb — Determination. 

Plaintiff's  grantor,  owning  a  mill  on  the  outlet  of  a  lake  on  which  defend- 
ants were  riparian  proprietors,  sued  to  restrain  defendants  from  damaging 
him  by  the  removal  of  ice  from  such  lake,  and,  in  settlement  of  such  contro- 
versy, granted  to  defendants  the  unrestricted  right  to  cut  and  remove  'ce 
from  such  lake,  and  released  them  from  all  damages  wliich  he  had  sustained 
or  might  sustain  by  reason  of  their  interference  with  the  water  flowing  to  hla 
mill,  in  consideration  of  the  payment  of  speclfled  sums.  Held  a  grant  of  what- 
ever riehts  such  mill  owner  had  In  the  waters  of  the  lake,  and  that  defMid- 
ants  might  cut  and  remove  ice  In  unlimited  quantities,  though  in  doing  so 
tiiey  should  destroy  the  mill  privilege. 
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8,  Samk— Accept AKCB— Effect. 

By  accepting  the  grant,  defendants  did  not  recognize  the  grantor's  right  to 
Ice  forming  on  tlie  lake.    They  admitted  merely  tliat  they  had  been  taking 
Ice  In  unreasonable  quantities,  as  against  the  grantor's  milling  prlrileges. 
4  Contracts — Pkactical  Co:«8tboction. 

Where  a  contract,  purporting  to  grant  the  "unrestricted"  right  to  cut  and 
remove  Ice  from  a  lake,  provided  that  nothing  therein  contained  should  be 
deemed  to  grant  the  "exclusive"  right  to  do  so,  it  was  relieved  of  uncertainty 
by  the  fact  that  the  grantees  proceeded  to  cut  and  remove  ice  witliout  any 
restriction  as  to  quantity,  with  the  apparent  acquiescence  of  the  grantor. 
6.  Same— { "onsidehation — Comphomise. 

A  contract  executed  in  settlement  of  a  disputed  claim  In  suit  Is  supported 
by  a  consideration. 

Appeal  from  special  term,  Cattaraugrns  county. 

Action  by  Benjamin  F.  Hazeltun  against  Ellis  Webster  and  others, 
constituting  the  firm  of  E.  Webster,  Son  &  Co.  From  a  judgment 
dismissing  the  complaint  on  the  merits,  plaintiff  appeals.    Affirmed. 

The  controversy  Involved  in  this  action  arises  out  of  conflicting  claims  to  the  Ice 
forming  upon  a  small  body  of  water  in  Cattaraugus  county,  commonly  known 
as  "Lime  Lake."  This  lake  covers  an  area  of  about  135  acres.  It  is  fed  by  sub- 
terranean springs,  is  without  cuirent,  and  nonnavigable;  but  its  waters  are 
especially  pure,  and  for  that  reason  the  Ice  which  they  produce  is  exceedingly  val- 
uable, and  finds  a  ready  market.  Prior  to  1831  a  sawmill  was  erected,  and  a 
dam  constructed,  upon  what  Is  known  as  the  "MIU  Lot,"  which  contains  about! 
three  acres  of  land.  This  lot,  which  Is  now  owned  by  the  plaintiff.  Is  located 
upon  the  outlet  near  the  north  end  of  the  lake,  and  was  originally  owned  by  the 
Holland  iJtnd  Company,  that  company  being  the  common  source  of  title  of  all 
the  lands  covered  by  and  adjacent  tx>  Lime  Lake.  In  the  year  1831  the  mllldam 
was  washed  away.  In  consequence  of  which  the  watere  of  the  lake  receded  to 
such  an  extent  that  they  covered  only  about  one-third  of  the  present  area.  Tlie 
following  year,  Bela  H.  Colgrove  and  Nathan  Follett,  who  were  then  in  possession 
of  the  mill  lot  and  adjoining  premises,  rebuilt  the  dam,  Increasing  Its  height  two 
feet  above  that  of  the  original  structure,  the  effect  of  which  was  to  mlse  the  wa- 
ter In  the  lake  about  eleven  feet.  Thereafter,  and  on  the  24th  day  of  December, 
1884,  the  Holland  Land  Company,  by  an  ordinary  warranty  deed,  conveyed  a 
tract  of  about  33  acres  of  land  to  Bela  H.  Colgrove;  and  this  tract  included  the 
mill  lot  and  the  building  and  dam  located  thereon,  but  It  did  not  Include,  nor 
did  the  deed  pretend  to  convey,  any  portion  of  the  bed  of  the  lake,  or  of  the  wa- 
ters thereof.  The  plabitlfF,  through  mesne  conveyances,  finally  acquired  title 
to  the  mill  lot  and  several  other  small  parcels  of  land  adjacent  thereto,  amount- 
ing In  all  to  some  seven  or  eight  acres;  his  Immediate  predecessor  In  Htle  being 
John  E.  Enchner.  who  had  previously  acquired  the  privilege  of  flowing  the  lands 
adjoining  the  lake  under  certain  grants  executed  by  the  respective  riparian  own- 
ers to  Colgrove  and  Follett.  The  defendants,  Webster.  Germann,  and  Banks. 
were  originally  co-partners  In  the  business  of  cutting  lee  from  Lime  I..ake,  and 
selling  the  same  In  considerable  quantities  to  their  customers.  In  order  to  carry 
on  this  business,  they  became  the  purchasers  of  nearly  all  the  lands  adjolnln,; 
Lime  Lake  on  Its  easterly  shore,  and  upon  these  premises  they  erected  one  or 
more  Ice  houses  and  such  other  appurtenances  as  were  necessary  for  harvestiog 
and  storing  ice 

In  1890,  John  E.  Euchner  brought  an  action  to  restrain  the  dcfend.ints  above 
named  from  removing  Ice  from  the  lake.  Tills  action,  however,  was  there.tftor 
compromised  and  settled,  and,  as  a  result  of  that  settlement,  the  parties  thereto, 
together  with  Mrs.  Euchner,  entei-ed  Into  the  following  written  agreement,  which 
they  executed  under  their  respective  hands  and  seals,  viz.:  "Articles  of  agree- 
ment, made  and  entered  Into  this  29th  day  of  October.  1890,  by  and  between 
J<An  B.  Euchner  and  Grace  W.,  his  wife,  of  the  town  of  Alachlas,  In  the  county 
of  Cattaraugus  and  state  of  New  York,  of  the  first  part,  and  Ellis  Webster, 
Edward  H.  Webster,  William  Germann,  and  I^vl  P.  Banks,  as  and  composing 
the  flrm  of  'E.  Webster.  Son  &  Co..'  of  the  city  of  Buffalo,  county  of  Erie,  and 
state  of  New  York,  of  the  second  part,  wltnesseth:    For  and  In  consideration  of 
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the  coyenants  and  agreements  hereinafter  contained,  the  said  John  E.  Encfaner 
hereby  covenants  and  agrees  to  Sell  and  convey,  and  does  hereby  gi-ant,  release, 
and  convey,  unto  the  parties  of  the  second  part,  all  of  his  right,  title,  and  interest 
to  and  in  the  strip  of  land  lying  and  situate  on  the  easterly  side  of  Lime  Lake, 
in  the  town  of  Machlas,  aforesaid,  and  which  Is  adjacent  on  the  west  to  the 
farm  owned  by  the  parties  of  the  second  part  herein,  and  also  to  permit,  grant, 
release,  transfer,  and  assign  to  them,  the  said  parties  of  the  second  part,  the  mi- 
resti-lcted  right,  privilege,  and  permission  to  cut,  take,  and  remove  from  said  lake 
•at  any  time  the  ice  forming  thereon,  so  far  as  he  is  the  owner  and  vested  with 
any  title  to  such  Ice  or  right  to  cut  lutd  remove  the  same,  and  releases  to  the  said 
parties  of  the  second  part  hereto  any  damages  that  he  has  sustained  or  may  here- 
after sustain  by  reason  of  diminishing  the  water  supply  for  his  mill  at  th»  outlet 
of  said  lake,  and  fiui:her  covenants  and  agrees  to  maintain  the  dam  on  his  prem- 
ises at  said  outlet,  and  which  causes  the  water  In  a  measure  to  accumulate,  thus 
increasing  the  quantity  of  water  therein,  and  also  agrees  not  to  lower  the  mill 
ittce  from  said  lake,  or  reduce  the  head  of  said  water  more  than  two  feet  below 
what  It  has  been  maintained  and  kept  up  since  his  ownership  thereof;  and  the 
said  Grace  W.  Euchner  Joins  In  the  execution  of  this  instrument,  for  the  purpose 
of  releasing  and  relinquishing  to  the  parties  of  the  second  part  her  Inchoate  dow'.«r 
Interest  in  said  lands  and  premises,  and  does,  as  part  conslderatton  hereof,  re- 
lease and  relinquish  such  dower  Interest  therein.  And  the  said  partlea  of  the 
first  part  further  agree  that  In  furtherance  of  this  agreement,  and  if  requesteil 
by  the  parties  of  the  second  part  to  make  the  title  and  rights  of  the  parties  of  the 
second  part  more  effectual  and  secure,  will  at  any  time  execute  a  deed  of  con- 
veyance, conformably  to  this  contract,  conveying  to  them,  the  said  parties  of  the 
second  part,  or  their  assigns,  the  said  lands  and  rights  In  said  Ice,  as  aforesaid. 
so  far  as  the  said  John  E.  Euchner  has  the  title  and  right  to  convey  the  same. 
In  consideration  whereof,  the  parties  of  the  second  part  hereby  covenant  and  agree- 
to  and  with  the  said  John  E.  Euchner,  bis  heirs,  executors,  and  assigns,  to  pay 
him  one-half  cent  for  each  ton  of  ice  hereafter  taken  by  them  from  said  lake. 
For  the  purpose  of  ascertaining  and  determining  the  quantities  of  Ice  so  taken 
from  time  to  time,  the  weights  of  the  railroad  company  or  companies  at  Machlaa, 
over  whose  tracks  said  Ice  Is  shipped,  are  to  be  accepted  and  received  by  the  par- 
ties hereto  as  the  exact  amounts  so  taken.  Said  Ice  to  be  i>ald  for,  on  sadi  state- 
ments, at  the  said  rate  of  one-half  cent  per  ton  annually  on  the  first  day  of 
January  hereafter.  Elach  of  said  payments  is  to  cover  and  include  the  entlte 
sliipments  of  ice  for  the  year  Immediately  preceding  such  payment.  The  partJes 
of  the  second  part  further  agree,  as  pjut  consideration  hereof,  that  they  will, 
within  thirty  days  from  the  date  hereof,  furnish  to  said  Euchner  an  accurate 
statement  of  all  the  ice  shipped  by  them  from  said  lake  since  January  Ist,  1889. 
and  pay  him  therefor  at  the  rate  afcH^sald  within  said  thirty  days.  This  agree- 
ment is  to  bind  the  heirs,  executors,  administrators,  and  assigns  of  all  the  partleB 
hereto.  It  is  understood  and  agreed  between  the  parties  hereto  that  nothing  heie- 
in  contained  shall  be  deemed  to  grant  ttie  exclusive  right  to  the  parties  of  the 
second  part  to  cut,  take,  and  remove  Ice  from  said  lake;  nor  sliall  anything 
herein  contained  in  any  way  effect  any  claims  or  damages  wlilch  the  parties  of 
the  first  part  may  have  at  any  time  against  any  persons  other  than  the  partleB 
of  the  second  part.  It  Is  fiu-ther  understood  and  agreed  that  the  grant  herein 
contained  of  the  strip  of  land  above  mentioned  shall  not  in  any  manner  affect  the 
existing  right  of  flowage  which  the  parties  of  the  first  part  have,  and  that  the  deed 
above  provided  for  shall  contain  a  proper  clause  reserving  such  right  of  flowage 
to  the  parties  of  the  first  part  In  witness  whereof,  the  parties  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  above  written."  This  instrument  was 
duly  acknowledged  by  the  several  parties  thereto,  and  was  subsequently  recorded 
in  the  clerk's  office  of  Cattaraugus  county.  Thereafter  the  defendant  "E. 
Webster,  Son  &  Co."  was  duly  organized  as  a  corporation  tmder  the  laws  of  tiiis 
state,  and,  as  such,  succeeded  to  all  tlie  right,  title,  and  interest  which  the  former 
firm  had  acquired  in  the  lands  adjoining  the  lake,  as  well  as  in  the  ice  forming 
thereon.  Tlie  company  thereupon  procwded  to  enlarge  its  plant,  and  increase  Its 
facilities  for  harvesting,  storing,  and  selling  ice,  to  such  an  extent  that  the  present 
capacity  of  the  plant  l."!  about  150.000  tons  per  season.  On  the  13th  of  September. 
1S04,  Euchner  and  wife  convo.vod  the  mill  lot  to  the  plaintiff.  Including  all  the 
right  which  they  owned  to  flow  the  lands  adJoUiing  the  lake.    But  this  grant  was. 
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Dy  express  terms,  made  subject  to  the  R)n««ment  entered  Into  between  the  gran-i 
tors  and  the  defendants.  Intermediate  the  date  of  the  execution  of  tills  agreement 
and  the  conveyance  to  the  plaintiff,  the  defendants  cut  and  removed  Ice  from 
the  lake  at  different  times,  and  in  such  quantities  as  they  saw  fit,  without  ob- 
jection or  remonstrance  from  Euchner,  although  the  cutting  of  ice  In  such  largely 
increased  quantities  bad  a  tendency  to  diminish  the  supply  of  water  in  the  lalic, 
and  to  some  extent,  nt  least,  to  impair  the  value  of  the  mill  property.  Soon  af tpr 
acquiring  title,  the  plaintifC  notified  the  defendants  that  he  claimed  the  Ice  upon 
tlie  lake,  and  that  they  must  refrain  from  aittlng  the  same;  but,  as  the  defend- 
ants declined  to  recoxnize  the  validity  of  tlie  plaintiff's  claim,  he  brought  this 
action  to  enjoin  the  defendants  from  any  further  Interference  with  his  supposed 
rights. 

Argued  before  HARDEST,  P.  J.,  and  ADAMS,  GREEN,  and  WARD, 
JJ. 

John  Houston  Merrill  and  Edwin  E.  Tait,  for  appellant 
Augustus  Becker,  for  respondents. 

ADAMS,  J.  The  facts  of  this  case,  which  have  been  necessarily 
stated  with  considerable  detail,  are,  in  the  main,  such  as  were  found 
by  the  learned  trial  court.  None  of  them  have  been  excepted  to 
by  the  plaintiff,  and  they  must  consequently,  for  the  purposes  of 
this  appeal,  be  regarded  as  established.  Some  additional  circum- 
stances were  made  to  appear  upon  the  trial  which  were  probably 
sufficient  to  justify  the  plaintiff  in  invoking  the  aid  of  a  court  of 
eqnity,  provided  he  can  maintain  his  contention  that  the  defend- 
ants, in  cutting  and  removing  the  ice  from  Lime  Lake,  were  in- 
vading his  legal  rights,  and  were  in  fact  trespassers.  Proceeding, 
therefore,  to  a  consideration  of  the  case  from  a  legal  point  of  view. 
we  discover  that  the  plaintiff  rests  his  contention  upon  the  follow- 
ing propositions,  viz.:  (1)  That  he  acquired  an  absolute  and  un- 
qualified right  of  ownership  in  the  ice  forming  in  the  lake,  through 
the  purchase  by  his  predecessors  of  the  right  to  flow  the  lands  of 
the  riparian  owners;  (2)  that  the  agreement  of  October  29,  1890, 
was  void,  because  wholly  without  consideration;  and  (3)  that,  by 
accepting  and  acting  under  the  right  or  license  granted  under  this 
agreement,  the  defendants  were  estopped  from  denying  the  plain- 
tiff's title  to  the  ice. 

As  Introductory  to  the  examination  of  these  propositions,  it  may 
be  profitable  to  determine  what  would  be  the  relative  interests  of 
these  parties  in  the  subject-matter  of  the  action  if  the  same  were 
in  no  wise  affected  by  the  respective  grants  under  which  each  claims 
the  exclusive  right  to  the  ice.  To  accomplish  this,  it  seems  only 
necessary  to  refer  to  the  fact  that  tiie  defendants  are  riparian 
owners,  while  the  plaintiff  is  not,  in  consequence  of  which,  Lime 
Lake  being  an  inland  and  nonnavigable  body  of  water,  the  pre 
sumption  arises  that,  unless  restricted  by  some  reservation  in 
their  deed,  the  defendants'  title  extends  to  the  center  of  the  lake. 
Smith  V.  City  of  Rochester,  92  N.  Y.  463;  Gouverneur  v.  Ice  Co., 
1.34  N.  Y.  355,  31  N.  E.  865;  Deuttrman  v.  Gainsborg,  9  App.  Div, 
151,  41  N.  Y.  Snpp.  185;  City  of  Syracuse  v.  Stacey,  86  Hun,  441,  33 
N.  T.  Supp.  929.    It  was  not  made  to  appear  at  the  trial,  nor  do 
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we  understand  it  to  be  now  claimed,  that  the  defendants  are  in  any 
wise  embarrassed  by  restrictions  of  the  character  adverted  to;  but, 
to  repel  the  presumption  existing  in  their  favor,  the  plaintiff  relies 
mainly,  if  not  entirely,  upon  the  grants  which  his  predecessors  iu 
title,  Colgrove  and  Follett,  obtained  from  the  riparian  owners,  to 
flow  their  lands.  These  grants  were  executed  by  different  parties, 
and  at  different  times,  but  in  their  language  they  are  nearly  iden- 
tical, and  there  is  no  difference  whatever  in  their  legal  import  In 
short,  they  convey  "all  the  right  and  privilege  of  flowing,  by  means 
of  a  dam  erected  at  or  on  the  outlet  of  Lime  I^ke,  so  much  of  lot  No. 
—  *  *  *  as  is  now  flowed  by  said  dam,  and  to  keep  the  same  so 
flowed  as  long  as  the  water  raised  by  and  drawn  from  said  dam 
is  used  for  the  purpose  of  propelling  machinery."  It  is  apparent 
from  the  language  here  quoted  that  the  mill  owners,  in  order  to 
propel  the  machinery  of  their  mill,  found  it  necessary  to  increase 
their  water  power.  This  could  only  be  done  by  raising  the  dam; 
and  the  addition  of  two  feet  to  the  height  of  the  dam,  of  course, 
raised  the  water  correspondingly  in  the  lake,  and  caused  it  to  over- 
flow the  lands  of  the  adjoining  owners.  It  was  consequently  to 
provide  against  this  contingency,  and  to  protect  the  mill  owners  in 
the  enjoyment  of  their  increased  facilities,  that  grants  were  ob- 
tained from  the  riparian  owners  of  the  right  to  maintain  the  dam 
at  its  increased  height,  and  to  flood  the  lands  of  the  latter,  as  long 
as  the  water  raised  by  and  drawn  from  the  dam  should  be  used 
for  the  purpose  of  propelling  the  machinery  of  the  mill.  But  we 
fail  to  see  wherein  these  grants  diminished  or  in  any  manner  af- 
fected the  rights  of  the  riparian  owners  in  the  waters  of  the  lake, 
or  in  the  Ice  which  formed  upon  its  surface;  for  while,  strictly 
speaking,  it  cannot  be  said  that  they  ever  had  any  property  in  the 
waters  themselves  (In  re  Thompson,  85  Hun,  438,  32  N.  Y.  Supp. 
897),  their  title,  nevertheless,  covered  the  bed  of  the  lake,  and  they, 
consequently,  had  the  undoubted  right  to  use  the  waters  thereof, 
and  to  cut  and  remove  the  ice  formed  thereon,  provided  this  right 
was  exercised  reasonably,  and  in  such  a  manner  as  not  to  materially 
diminish  the  volume  of  water  in  the  lake,  to  the  injury  of  lower  pro- 
prietors (Marshall  v.  Peters,  12  How.  Prac.  218;  Dodge  v.  Berry, 
26  Hun,  246;  De  Baun  v.  Bean,  29  Hun,  236;  Gummings  v.  Bar- 
rett, 10  Gush.  186;  Bigelow  v.  Shaw,  65  Mich.  344,  32  N.  W.  800). 
It  follows,  of  course,  that,  if  the  riparian  owners  conveyed  no  other 
or  greater  right  than  the  mere  privilege  of  flowing  their  lands,  the 
mill  owner  obtained  no  better  proprietary  interest  in  the  waters  of 
the  lake  than  he  enjoyed  previous  to  the  execution  of  the  grant, 
which,  as  we  have  seen,  was  limited  to  their  use  for  mill  purposes, 
subject  to  a  prior,  reasonable  use  thereof  by  the  riparian  owners. 
The  record  before  us  seems  to  make  it  quite  obvious,  however,  that 
the  defendants,  while  carrying  on  the  ice  business  as  a  firm,  took 
such  quantities  of  ice  from  the  lake  as  to  give  rise  to  the  complaint 
that  their  use  of  its  waters  was  unreasonable,  in  consequence  of 
which  an  action  was  brought  against  them  by  Euchner,  who  was 
then  the  owner  of  the  mill  lot;  and  it  was  to  compromise  and  set- 
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tie  this  action  that  the  agreement  of  October  29,  1890,  was  entered 
into. 

We  are  thus  brought  to  a  consideration  of  the  effect  of  this  inr 
Btrument  upon  the  rights  of  the  respective  parties;  and  in  this  con- 
nection it  is  to  be  observed  that,  as  the  plaintiff  purchased  his  prop- 
erty in  subjection  to  whatever  rights  his  grantor  had  parted  with, 
he  occupies  precisely  the  same  attitude  towards  these  defendants- 
as  would  Enchner,  if  he  were  still  the  owner  of  the  property.  An 
examination  of  the  agreement  referred  to  will  disclose  the  fact  that 
it  was  evidently  designed  to  accomplish  the  following  objects:  (1) 
To  convey  to  the  defendants  a  small  strip  of  land  therein  men- 
tioned; (2)  to  grant  to  them  the  unrestricted  right,  privilege,  and 
permission  to  cut  and  remove  ice  from  the  lake;  (3)  to  release  them 
from  all  damages  which  had  accrued,  or  which  might  thereafter  be 
sustained,  by  reason  of  any  interference  by  them  with  the  water 
flowing  onto  the  mill  lot ;  and  (4)  to  reserve  to  the  grantors  of  these 
rights  and  privileges  compensation  therefor,  upon  the  basis  of  one- 
half  cent  for  each  ton  of  ice  cut  and  removed.  This  agreement  ap- 
pears to  have  been  duly  executed.  Its  language  is  neither  vague 
nor  ambiguous,  and  we  see  no  reason  to  doubt  its  efficiency  for  the 
purpose  for  which  it  was  designed,  namely,  to  confer  upon  the  de- 
fendants the  right,  which  they  did  not  theretofore  possess,  of  cutting 
and  removing  ice  from  Lime  Lake,  in  unlimited  quantities,  even 
if,  in  so  doing,  they  injured  or  absolutely  destroyed  their  grantors' 
mill  privilege.  Nor  is  the  instrument  to  be  regarded  as  a  mere 
license.  On  the  contrary,  it  is,  in  effect,  what  we  have  repeat- 
edly termed  it, — ^a  grant;  and  the  mill  owner's  rights  in  the  waters 
of  the  lake,  whatever  they  may  have  been,  were  distinct  and  sub- 
stantive subjects  of  a  grant.  Gould,  Waters,  §  304;  Hall  t.  Eail- 
way  Co.,  148  N.  Y.  432,  42  N.  E.  1056. 

It  is  contended,  however,  that  the  clause  in  this  agreement  which 
provides  that  nothing  therein  contained  shall  be  deemed  to  grant 
the  exclusive  right  to  the  defendants  to  cut  and  remove  ice  from  the 
lake  must  be  regarded  as  a  limitation  npon  the  estate  granted,  and 
an  elaborate  argument  is  entered  upon  to  sustain  this  contention 
upon  the  one  hand,  while  upon  the  other  it  is  insisted,  with  no  little 
ingenuity  and  a  quite  liberal  citation  of  authority,  that  the  clause 
referred  to  should  be  treated  as  the  habendum,  and  that  consequent- 
ly, within  well-settled  rules  of  construction,  it  must  yield  to  the 
granting  clause.  In  the  view  which  we  take  of  the  case,  this  ques- 
tion, however  interesting  its  examination  might  prove,  is  really  of 
little  or  no  importance;  for,  as  we  have  seen,  the  plaintiff  has  no 
interest  in  the  corpus  of  the  ice,  and,  as  to  these  defendants,  he  no 
longer  has  any  interest  in  the  quantity  taken  by  them.  It  therefore 
does  not  concern  him  whether  the  defendants  claim  an  exclusive  or 
an  unrestricted  right  to  the  ice.  It  rather  concerns  the  other  ri- 
parian owners,  who,  so  far  as  appears,  do  not  dispute  the  defend- 
ants' claim,  whatever  it  may  be. 

But,  even  if  we  entertained  any  doubt  as  to  the  correctness  of 
the  views  we  have  expressed  respecting  the  relative  rights  of  the 
parties  under  this  instrument,  that  doubt  would  be  resolved  by  the- 
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fact  that  the  instrament  haa  received  a  practical  construction  at 
the  hands  of  the  parties  themselves;  for  it  is  not  denied  that,  after 
obtaining  this  grant,  the  defendants  proceeded  to  cut  and  remove 
ice  without  the  slightest  restriction  as  to  quantity;  and  thii,  it 
seems,  was  done  with  the  apparent  acquiescence  of  their  grantor, 
Euchner.  This  certainly  shows  the  understanding  which  the  par- 
ties entertained  respecting  the  terms  of  the  agreement,  and  it  should 
relieve  that  instrument  of  whatever  uncertainty  it  may  possess. 
Dodge  V.  Zimmer,  110  N.  Y.  43,  17  N.  E.  399;  Woolsey  v.  Punke, 
121  N.  Y.  87,  24  N.  E.  191;  McClanathan  v.  Priedel,  85  Hun,  175, 
32  N.  Y.  Bupp,  588. 

With  the  principal  question  in  the  case  thus  disposed  of,  it  be- 
comes necessary  to  determine  what  virtue  there  is  in  the  plaintiff's 
remaining  propositions.  We  must  confess  our  inability  to  perceive 
upon  what  theory  it  is  urged  that  the  agreement  which  we  have  had 
under  consideration  is  void  for  want  of  consideration,  for  it  is  con- 
ceded that  it  was  under  seal,  and  this  of  itself  was  at  common  law 
condasiTe  evidence  of  a  sufficient  consideration,  although  under  our 
present  system  it  simply  raises  a  presumption  of  that  fact.  Tor- 
rey  v.  Black,  68  N.  Y.  190;  C5ode  Civ.  Proc.  §  840.  But,  in  addition 
to  the  presumption  thus  created,  the  instrument,  upon  its  face,  bears 
unmistakable  evidence  of  mutuality,  and  it  expressly  recites  that, 
in  consideration  of  the  rights  and  privileges  thereby  granted  to  the 
defendants,  they  will  pay  to  their  grantor,  Euchner,  bis  heirs,  exec- 
utors, and  assigns,  one-hJalf  cent  for  each  ton  of  ice  thereafter  taken 
by  them  from  the  lake.  This  covenant,  it  appears,  the  defend- 
ants fulfilled,  for  Euchner  testifies  that  they  paUl  him  from  flOO  to 
$135  per  season  under  this  contract.  It  would  seem,  therefore,  that 
not  only  was  there  a  consideration  for  the  grant,  but  that  the  same 
was  adequate  and  satisfactory  to  the  plaintiff's  grantor.  Mmreover, 
the  instrument  was  executed  in  settlement  of  a  disputed  claim,  and 
this  fact  alone  would  furnish  sufQcient  evidence  of  a  consideration 
to  uphold  it.  Beaman  v.  Seaman,  12  Wend.  381;  Feeter  t.  Weber, 
78  N.  Y.  834;  Rector,  etc.,  v.  Teed,  120  N.  Y.  583,  24  N.  E.  1014. 

The  plaintiffs  last  contention  is  that  the  execution  and  accept- 
ance of  the  agreement  of  October  29,  1890,  was  a  recognition  by  the 
defendants  of  Euchner's  right  to  the  ice,  which  estops  them  from 
now  disputing  the  plaintiff's  claim  of  title  thereto.  We  do  not  so 
regard  it.  It  is  true  that  by  this  instrument  the  grantor  released 
to  the  defendants  whatever  right,  title,  or  interest  he  had  in  and 
to  the  ice  in  the  lake,  but  manifestly  its  main  purpose  was  to  fur- 
nish him  adequate  compensation  for  the  damage  which  he  had  al- 
ready sustained,  or  which  might  thereafter  result  from  diminishing 
the  amount  of  water  to  which  he  was  entitled  for  milling  purposes. 
This  right,  as  we  have  attempted  to  show,  was  one  which  the  ri- 
parian owners  could  not  interfere  with  by  an  unreasonable  use  of 
the  water  in  the  lake ;  and  by  entering  into  the  agreement,  and  thus 
compromising  their  differences,  the  defendants,  in  our  view  of  the 
matter,  simply  admitted  that,  by  taking  the  quantities  of  ice  from 
the  lake  which  they  did,  they  were  making  such  an  unreasonable 
use  or  appropriation  of  its  waters  as  rendered  it  desirable  for  them 
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to  buy  their  peace.    Upon  a  careful  review  of  the  entire  case,  we 
are  persuaded  that  a  proper  disposition  was  made  of  it  at  the  trial, 
and  that  the  judgment  appealed  from  should  therefore  be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


DELAHUNXy  v.  HAKE  et  aL 
(Supreme  Court,  Appellate  Division.  First  Department.    Au^st  4,  1807.) 

Troveu— Demand— EviDKNCB. 

A  certificate  of  stock  was  deposited  with  the  trustees  of  the  corporation 
under  an  agreement  with  an  employ^  that  if  he  would  remain  In  the  service 
of  the  corporation  till  December  31,  1895,  the  trustees  would  deliver  the  cer- 
tificate to  him.  Prior  to  that  date,  a  demand  for  the  certificate  was  made  by 
a  receiver  of  the  employe,  who  was  told  by  tlie  trustees  that  the  mniter  was 
In  the  hands  of  their  attorneys;  and  In  January,  1896,  in  response  to  a  let- 
ter from  said  attorneys  to  the  receiver's  attorneys,  an  employ^  of  the  latter 
called  on  a  representative  of  the  trustees'  attorneys,  and,  upon  asking  whether 
tlie  latter  would  not  advise  their  clients  to  deliver  ttie  stock,  was  told  that 
they  could  not  safely  do  so.  Held,  that  it  was  for  the  jury  to  say  whether 
there  was  a  demand  on  an  authorized  representative  of  the  trustees  In  Janu- 
ary, 18G6,  and  a  refusal  to  deliver. 

O'Brien,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  John  Delahunty,  as  receiver  of  the  property  of  George  W. 
Proctor  Knott,  against  Philip  Hake  and  others,  as  trustees  of  the 
Philip  Hake  Manufacturing  Company.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Beversed. 

Arsued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ. 

George  C.  Lay,  for  appellants. 
William  P.  Burr,  for  respondent. 

PARKER,  J.  This  action  was  brought  to  recover  from  the  defend- 
ants possession  of  a  certificate  for  30  shares  of  stock  of  the  Philip 
Hake  Manufacturing  C!ompany,  or,  if  possession  could  not  be  had,  for 
the  value  thereof.  The  result  of  the  trial  was  a  judgment  in  favor 
of  the  plaintiff,  the  jury  fixing  the  valne  of  the  stock  at  the  sum  of  |2,- 
250.  When  this  action  was  before  this  court  on  a  former  appeal  (10 
App.  Div.  230,  41  N.  Y.  Supp.  896),  the  judgment  was  reversed,  on  the 
ground  that  there  was  no  proof  of  a  demand,  except  during  the  time 
when  the  defendants'  possession  was  rightful,  and  hence  their  refusal 
to  surrender  possession  did  not  constitute  a  conversion.  On  the  retrial, 
plaintiff  attempted  to  supply  the  defect  of  the  former  trial  by  evidence 
which,  it  is  claimed,  establishes  (1)  that  a  proper  demand  was  made 
by  the  plaintiff  after  December  31,  1893,  and  before  the  commence- 
ment of  the  action ;  and  (2)  that  the  defendants  had  refused  to  deliver 
the  property,  and  therefore  a  demand  would  have  been  unavailing  and 
unnecessary.  Whether  any  error  was  committed  by  the  court  upon 
this  branch  of  the  case  is  the  only  question  which  will  be  considered 
on  this  re\'1ew,  and  therefore  only  such  facts  as  are  pertinent  to  such 
a  consideration  need  be  referred  to. 

46  X.Y.S.— 50 
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George  W.  Proctor  Knott,  of  whose  property  the  plaintifE  is  receiver, 
entered  into  an  agreement  with  one  Philip  Hake  in  January,  1891, 
that  Hake  should  deliver  to  the  trustees  of  the  Philip  Hake  Manufactur- 
ing Company,  in  escrow,  a  certificate  for  30  shares  of  stock,  which  is 
now  the  subject  of  controversy,  to  be  indorsed  in  blank  by  Knott,  and 
held  by  said  trustees  under  the  terms  and  conditions  of  such  agree- 
ment. One  of  the  conditions  was  that  Knott  should  remain  in  the 
employment  of  the  company  until  December  31,  1895,  or  until  his 
death,  if  he  should  die  before  that  time.  It  provided  "that  on  Decem- 
ber 31,  1895,  if  the  party  of  the  second  part  shall  then  remain  in  the 
employ  of  said  corporation,  the  said  trustees  shall  be,  and  hereby 
are,  authorise  to  deliver  said  certificate  of  stock  to  the  party  of  the 
second  part."  At  the  time  of  the  commencement  of  this  action,  and 
prior  thereto,  these  defendants  were  the  trustees  of  that  corporation. 
October  21,  1895,  the  plaintiff  was,  by  order  of  the  supreme  court, 
appointed  receiver  of  all  the  personal  jH^perty  of  said  Knott  in  seques- 
tration proceedings  for  the  nonpayment  of  alimony,  under  section  1772 
of  the  Code  of  Civil  Procedure.  Subsequent  thereto,  and  on  October 
31st,  the  receiver  made  a  demand  upon  the  defendants  for  the  cer- 
tificate of  stock,  which  had  been  delivered  to  the  defendant  trustees 
in  escrow,  in  pursuance  of  the  agreement  to  which  reference  has  been 
made.  It  will  be  observed  that  the  receiver  was  not  at  that  time 
entitled  to  the  possession,  for,  under  the  agreement,  the  defendants, 
as  trustees,  were  not  only  entftled  to,  but  were  in  duty  bound  to  re- 
tain, possession  of  the  certificate  until  the  31st  day  of  December  fol- 
lowing. Not  until  then  could  it  be  known  whether  Knott  would  be- 
come entitled  to  it,  for  one  of  the  conditions  of  the  transfer  of  the 
stock  was  that  he  should  continue  in  the  employment  of  the  company 
until  the  31st  day  of  December,  1895. 

It  is  not  claimed  that  the  receiver  or  his  representatives  made  a 
demand  upon  the  defendants,  or  any  of  them,  personally,  after  the 
31st  day  of  December,  1895.  But  it  is  insisted,  nevertheless,  that  a 
legal  demand  was  made  upon  the  defendants  through  their  attorneys, 
to  whom,  the  plaintiff  insists,  authority  was  given  to  represent  the 
defendants  in  this  matter,  of  which  fact  the  plaintiff  was  advised 
by  one  of  the  defendants.  The  foundation  for  this  claim,  briefly  stated, 
is  that,  immediately  after  the  appointment  of  a  receiver,  plaintiff's 
attornej-8  saw  the  defendants,  and  exhibited  the  order  appointing 
plaintiff  receiver,  and  asked  for  the  stock,  and  were  then  told  that 
the  matter  was  in  the  hands  of  Hatch  &  Wickes,  their  attorneys.  A 
few  days  later,  the  attorneys  for  the  plaintiff  wrote  the  defendants 
about  the  matter;  and  on  November  13th  Philip  Hake,  in  a  letter  to 
plaintiff's  attorneys,  stated:  "Your  favor  received.  Our  attorneys  are 
Messrs.  Hatch  &  Wickes,  35  Liberty.  I  sent  your  letter  to  them,  and 
you  will  please  confer  with  them,  and  oblige."  CJorrespondence  there- 
after ensued  between  Messrs.  Hatch  &  Wickes  and  the  plaintiff's  at- 
torneys, in  the  course  of  wiiich  plaintiff's  attorneys  presented  their 
understanding  of  the  facts,  and  expressed  the  opinion  that  the  receiver 
was  entitled  to  the  stock.  The  last  letter  of  the  series  was  dated 
January  10,  1806,  and  was  written  by  Messrs.  Hatch  &  Wickes,  who 
therein  explained  the  cause  of  delay  in  writing,  and  concluded:    "If 
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your  Mr.  Wilson,  or  any  representative  of  yonr  office,  will  call,  Mr. 
Kenyon  will  confer  with  him  about  the  same."  Mr.  Kenyon  was  an 
attorney  connected  with  the  firm  of  Hatch  &  Wickes.  Four  days 
later,  Mr.  Wilson  called  at  the  office  of  Hatch  &  Wickes,  and  had  an 
interview  with  Mr.  Ik^enyon.  That  interview  was  not  before  the  court 
on  the  former  appeal,  as  appears  from  the  following  extract  from  the 
opinion: 

"There  was  evidence  on  the  part  of  one  Wilson,  who  was  In  the  employ  of  the 
plaintiff's  attorneys  as  a  managing  clerk,  and  who  swore  that  he  called  at  the 
office  of  the  defendants'  attorneys  In  January  with  regard  to  the  payment  or 
dellveiy  by  the  trustees  of  the  company  to  the  plalntlfT  of  the  stock  In  ques- 
tion; but  what  transpired  at  this  Interview  does  not  appear." 

On  this  trial,  Mr.  Wilson  testified  that,  in  the  interview  between 
himself  and  Mr.  Kenyon,  on  Januaiy  14th — 

"I  asked  Mr.  Kenyon  whether  now  Hatch  &  Wickes  would  advise  the  Hake  Com- 
pany to  deliver  this  stock  to  Mr.  Delahunty,  as  receiver.  He  said,  as  I  recollect, 
that  there  were  assignments  that  had  been  filed  with  the  Hake  Company  re- 
garding this  stock,  and  that,  In  the  face  of  notice  of  those  assignments,  the 
Hake  Company  could  not  safely  deUver  the  stock  to  Mr.  Delahunty.  I  then  sug- 
gested that  the  only  way  out  of  that  predicament  was  for  Mr.  Delahunty  to  bring 
an  action  wherein  the  trustees  might  Interplead  these  various  claimants,  and  Mr. 
Kenyon,  as  I  recollect,  said  that  he  thought  that  would  be  the  course  to  pursue." 

In  regard  to  the  same  interview,  Mr.  Kenyon  testified: 

"Q.  Mr.  Wilson  testified,  it  my  recollection  serves  me  right,  that  he  asked  If 
Hatch  &  Wickes  were  prepared  to  give  up  tlie  stock.  A.  There  was  not  a  word 
of  that  kind  said  by  Mr.  Wilson  to  me,— not  one  word.  The  convei'satlon  was 
that  we  could  not  advise  the  Hake  Comimny  to  surrender  the  stock  to  the  re- 
ceiver, for  the  reason  that  Mr.  Gteorge  W.  Proctor  Knott  had  not  fulfilled  his  con- 
tract, and  that  the  contract  was  assigned  to  his  father,  and  the  salary  had  been 
assigned  to  a  man,  to  a  man  by  the  name  of  Strange,  In  Boston.  I  did  not  have 
at  that  time  in  my  possession  the  stock.  I  was  not  authorized  to  deliver  it.  1 
did  not  have  any  control  over  it.  I  did  not  know  where  It  was.  Q.  Did  Mr. 
Wilson  at  any  time  make  a  demand  for  the  stock?  A.  No,  sir.  Q.  Did  he  ask 
for  the  stock?  A.  No,  sfr.  Q.  Did  he  ever  request  you  to  deliver  It?  A.  No; 
an  the  conversation  that  was  had  between  Mr.  Wilson  and  mysdf  related  to 
what  had  occurred  between  Mr.  Burr  and  Mr.  Hake.  Q.  In  regard  to  the  first 
demand,  about  the  31st  of  October?  A.  Yes;  all  the  convei-satlon  and  all  the 
correspondence  related  to  that,  and  nothing  else." 

The  respondent's  contention  that  it  should  be  held,  as  matter  of 
law,  that  the  conversation  of  January  14th,  which  we  have  quoted, 
constituted  a  legal  demand  for  the  stock,  and  a  refusal,  must  be  con- 
sidered; for,  while  such  was  not  the  view  of  the  trial  court,  no  harm 
resulted  to  the  defendants  if  the  court,  'instead  of  charging  that  a 
demand  was  made,  erroneously  charged,  as  appellants  urge,  that 
there  was  a  refusal,  and  that,  therefore,  a  demand  was  not  necessary. 
Whether  there  was  a  demand  for  the  stock  on  the  14th  of  January 
seems  to  have  presented  a  question  of  fact  for  the  jury,  rather  than 
one  of  law  for  the  court.  In  the  first  place,  it  should  be  borne  in 
mind  that  a  demand  was  made  by  the  plaintiff  on  the  31st  day  of 
October.  True,'  that  demand  cannot  avail  him  in  this  suit,  but  it 
was  immediately  following  that  donand  that  the  d^endants  referred 
the  matter  to  their  attorneys,  and  so  advised  the  plaintiff's  attor- 
neys. They  made  no  such  reference  after  the  1st  of  Jauuaiy,  when 
the  plaintiff  was  in  a  position  to  have  made  an  effective  demand. 
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Was  it  their  intention  to  refer  to  their  attorneys  the  matter  of  de- 
tennining  what  was  their  right  and  duly  in  the  situation  as  it  then 
existed,  which  embraced  a  demand  for  the  stock  prematurely  made 
upon  them  personally,  or  to  authorize  their  attorneys  to  repres«it 
them  in  such  future  steps  as  the  plaintiff  should  find  it  necessary  to 
take  in  order  to  create  what  then  did  not  exist,  viz.  a  cause  of  ac- 
tion against  them,  in  favor  of  the  receiver?  Again,  how  did  the 
plaintiff  understand  it?  Was  he  relying  upon  the  demand  already 
made?  Did  he  or  his  attorneys  understand  that  a  further  demand 
was  necessary  in  order  to  charge  the  defendants  with  conversion, 
and,  if  so,  that  such  demand  could  be  made  upon  the  attorneys,  rather 
than  on  the  defendants? 

Without  further  reference  to  the  suggestions  which  the  situation 
prompts,  it  would  seem  that  a  question  was  presented  for  the  jury 
whether,  under  the  evidence,  it  was  the  understanding  of  both  par- 
ties that  Hatch  &  Wickes,  the  attorneys,  should  represent  the  de- 
fendants for  the  purposes  of  the  making  of  a  demand  upon  them, 
should  one  be  found  necessary,  in  order  to  charge  them  with  liability. 
Assuming  such  question  of  fact  to  be  found  in  favor  of  the  plaintiff, 
the  next  question  would  be  whether  a  demand  was  made  on  KenyMi. 
It  is  true,  as  the  respondent  insists,  that  there  is  no  stereotyped  man- 
ner of  demand  recognized  by  the  law,  and  that  any  demand  which 
indicates  clearly  what  is  d^nanded,  who  are  the  parties,  and  the  au- 
thority of  the  person  making  the  demand,  will  be  sufficient.  Tlie 
plaintiff  says  that  when  Mr.  Wilson,  representing  the  plaintiff,  ask- 
ed Mr.  Kenyon  whether  now  Hatch  &  Wickes  would  advise  the  Hake 
Company  to  deliver  the  stock  to  Mr.  Delahunty,  as  receiver,  he  made 
a  demand  for  the  stock.  Is  it  certain  that  his  purpose  in  making 
that  remark  was  to  make  a  demand?  It  may  well  be  that  the  par- 
ties to  that  conversation  supposed  that  they  were  conducting  amica- 
ble negotiations,  looking  to  the  possible  adjustment  of  the  differences 
without  litigation,  and  based  in  part  upon  the  premature  demand 
of  October  31»t.  It  cannot  be  held  as  matter  of  law,  therefore, 
that  a  demand  was  then  made.  Indeed,  the  most  favorable  hold- 
ing possible  for  the  plaintiff  is  that  the  jury  were  at  liberty  to  find 
that  Mr.  Wilson  intended  to  make  a  demand;  that  Mr.  Kenycm  was 
the  defendants'  authorized  representative,  and  so  understood  it;  and 
that  what  he  said  was  intended  for  a  refusal.  The  charge  of  the 
court  upon  the  subject,  and  the  whole  of  it,  is  as  follows: 

"He  must  make  a  demand  after  January,  IWO.  I  pay  to  yon  there  Is  no  dis- 
pute upon  that  point,  that  the  plaintiff's  lawyer  and  defendants'  lawyer  both 
agreed  that  the  conversation  was,  'We  will  Klve  no  certilicate,'  and  no  demand  Is 
needed  where  there  is  a  refusal  In  advance." 

To  this  portion  of  the  chaise  defendants'  counsel  excepted.  It 
will  be  observed  that  the  learned  court  submitted  no  question  what- 
ever to  the  jury  upon  the  question  of  demand  or  refusal.  The  effect 
of  his  charge  was  a  direction  that,  so  far  as  that  branch  of  plaintiff's 
case  was  concerned,  it  was  made  out.  Undoubtedly,  a  situation  may 
be  presented  where  a  refusal  of  a  party  to  surrender  possession  (rf 
property  may  do  away  with  the  necessity  of  a  demand.  The  in- 
stances of  it  are  rare,  for  the  party  in  possession  of  personal  prop- 
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erty  seldom  seeks  oat  the  real  or  pretended  owner  to  refuse  him  pos- 
session of  property.  He  usually  waits  until  called  upon  to  surren- 
der possessi<Hi  before  refusing  to  do  it.  And  where,  as  in  this  case, 
the  possession  of  the  party  is  rightful,  and  he  has  not  attempted  to 
dispose  of  it  or  exercfee  acts  of  dominion  over  it,  it  is  necessary  to 
show  some  act  amounting  to  a  conversion,  and  evidence  of  a  demand 
is  usually  a  necessary  part  of  such  proof.  Where  a  refusal  to 
make  delivery  is  accejited  as  an  equivalent  of  both  a  demand  and 
refusal,  it  must  apx)ear  that  the  necessity  for  a  demand  was  dispensed 
with.  Such  a  ease  was  Bider  v.  Pond,  19  N.  Y.  262.  The  answer 
averred  that  the  defendant  himself  gave  notice  to  the  plaintiff  that 
he  was  ready  to  perform,  and,  pursuant  to  such  notice,  the  parties 
met  at  the  defendant's  office  in  the  city  of  New  York,  and  there  the 
defendant  refused  to  deliver  the  security  which  he  ought  to  have 
delivered,  except  upon  conditions  named,  which  he  had  no  right  to 
impose;  and  it  was  held  that  a  demand  was  thereafter  unnecessary. 
But  in  this  case  there  was  not  a  meeting  of  the  parties.  It  was  a 
meeting  of  the  clerks  of  the  attorneys  for  the  parties,  for  the  pur- 
pose of  ascertaining  what  were  the  rights  of  the  clients  of  their  re- 
spective employers,  and  what  advice  ought  to  be  given  them  in  the 
premises.  At  the  most,  there  was  presented  a  question  of  fact 
whether  the  parties  to  this  conference  and  their  employers  understood 
that  the  attorneys  had  the  right  to  represent  the  -defendants  as  to 
a  demand.  But  as  we  have  already  sufficiently  discussed  that  sub- 
ject, further  reference  to  it  will  not  be  made. 

Again,  it  was  for  the  jury  to  say  whether  both  parties  to  that 
conference  supposed  they  were  acting  under  a  situation  created  in 
part  by  the  demand  of  October  31st,  and  were  merely  considering 
what  advice  should  be  given  to  their  respective  clients  in  view  of  it, 
or  whether  the  parties  were  intending  to  provide  for  a  new  situation, 
which  in  part  came  into  exist^ice  after  the  Slst  day  of  December, 
and  therefore  intended  to  refuse  delivery  in  behalf  of  the  defend- 
ants. These  questions  were  for  the  jurj',  not  for  the  court,  to  pass 
upon.  But  they  were  taken  away  frcmi  the  jury,  and  the  excep- 
tion taken  thereto  entitles  the  defendants  to  a  reversal  of  the  judg- 
ment. 

The  judgment  should  be  reversed,  and  a  new  trial  oi-dered,  with 
costs  to  the  appellants  to  abide  the  event 

PATTEBROX  and  BUMSEY,  JJ.,  concur.  VAN  BBUNT,  P.  J., 
concurs  in  result. 

O'BBIEN,  J.  (dissenting).  I  think  the  evidence,  taken  as  a  whole, 
upon  the  question  of  demand,  is  fairly  susceptible  of  but  one  in- 
ference, viz.  that  the  defendants'  course  would  be  controlled  entirely 
by  the  advice  of  their  counsel,  to  whom  plaintiff  was  referred.  Therf- 
after  a  demand  on  the  defendants  would  have  been  a  useless  aivd 
senseless  formality,  because  they  had  said,  in  substance,  that  they 
would  be  guided  entirely  by  their  counsel.  The  plaintiff,  therefore, 
very  properly,  as  directed  and  rt-quested  personally  and  by  letter, 
sought  out  the  defendants'  attornt^s  after  December  31,  1895.     The 
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exact  language  used  between  the  representatives  of  the  respective 
counsel  is  of  no  moment,  because  both  agree  that  on  that  occasion 
the  plaintiff's  representative  was  told,  in  effect,  that  the  defmdants 
would  not  deliver  the  stock,  because  Knott  had  failed  to  perform, 
because  he  bad  assigned  the  certificate,  etc.  I  think  the  trial  judge 
was  right  in  holding,  as  matter  of  law,  that  a  demand  on  the  de- 
fendants personally  after  December  81st  was  unnecessary,  becaaae 
their  attorneys  represented  them,  and  were  authorized  to  state  to  the 
plaintiff  the  stand  which  the  defendants  would  take.  This,  as  com- 
municated to  the  plaintiff,  was  that  the  stock  would  not  be  delivered, 
for  the  reasons  given  at  the  interview.  It  is  clear,  moreover,  that 
the  defendants  would  not,  contrary  to  counsel's  advice,  have  re- 
sponded to  any  demand.  Under  these  circumstances,  to  hold  that 
such  a  demand  was  necessary  would  be  to  take  advantage  of  a 
technical  point  or  ground,  and  reverse  a  proper  judgment  in  plaintiff's 
favor,  in  a  case  that  has  already  been  twice  tried.  I  theref<»e  dis- 
sent. 


FLAHERTY  V.  COXTINEXTAL  INS.  00. 

(Supreme  Court,  Appelate  Division,  Fourth  Department.   July  29.  1897.) 

Ih8cr\ NCR— Proofs  of  Loss— Waiver— Estoppbl. 

Where  the  matter  of  a  loss  Is  referred  by  the  Insurance  company  to  it<> 
adjuster,  and  he  tdls  Insured  the  company  Is  not  liable,  and  will  not  pay  mi- 
less  compelled  by  the  courts,  prellinlnary  proof  of  loss  Is  waived;  the  com- 
pany being  estopped  to  question  his  authority,  notwithstanding  provision  of 
the  policy  that  no  condition  Qiereof  shall  be  waived  except  by  agreement  in- 
dorsed thereon. 

Action  by  Charles  Flaherty  against  the  Continental  Insaranoe 
Company.  There  was  judgment  of  nonsuit  at  circuit  court,  Living- 
ston county,  and  plaintiff  moves  for  new  trial  on  case  and  exceptions 
directed  to  be  heard  in  the  first  instance  at  the  appellate  division. 
New  trial  granted. 

On  the  23d  day  of  August,  1893,  the  defendant  Issued  a  policy  of  Insurance  to 

the  plaintiff;  by  the  terms  of  which  It  insured  him  for  the  term  of  tbree  years 
against  loss  or  damage  by  fire  to  an  amount  not  exceeding  $1,500,  upon  his  two- 
story  frame  house,  celery  house,  bam,  and  contents,  all  sltiiate  in  the  town  of 
Leicester,  county  of  Livingston,  and  state  of  New  York.  The  policy  was  of  the 
standard  form,  and  contained  the  usual  provision  that  within  60  days  after  the 
occurrence  of  a  fire,  unless  the  time  was  extended  by  the  defendant,  the  plaintiff 
should  render  a  statement  to  the  defendant,  signed  and  sworn  to  by  him,  stating 
his  knowledge  and  b^ef  as  to  the  time  and  origin  of  the  fire,  and  his  interest  and 
that  of  all  others  In  the  property,  the  cash  value  of  each  item  thereof,  and  the 
amount  of  loss  thereon,  and  all  Incumbrances  and  other  Insurance,  whether  valid 
or  not,  covering  any  of  the  property  Insui-ed.  It  was  furthw  stipulated  tliat  the 
policy  was  made  and  accepted  subject  to  the  conditions  therein  coutahied.  to- 
gether with  such  other  provisions  or  conditions  as  might  be  indorsed  thereon  or 
added  thereto.  Among  the  conditions  In  subjection  to  which  the  policy  was  ac- 
cepted was  the  following,  viz.:  "No  oflScer,  agent,  or  other  representative  of 
the  company  shall  have  any  power  to  waive  any  provision  or  condition  of  this 
policy,  except  such  as  by  the  terms  of  this  policy  may  be  the  subject  of  agree- 
ment Indorsed  hereon  and  added  hereto.  And,  as  to  such  provisions  or  condi- 
tions, no  officer,  agent,  or  other  representative  shall  have  such  power,  or  be 
deemed  or  held  to  liave  waived  such  provisions  or  conditions,  unless  such  waiver, 
If  any,  shall  be  written  upon  or  attached  hereto;   nor  shall  any  privilege  or  per- 
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mission  affectlnjT  the  Insurance  under  this  policy  exist  or  be  claimed  by  the  In- 
sured, unless  so  written  or  attached."  The  dwelling  house  mentioned  In  the  policy 
was  unoccupied,  and  while  vacant,  and  on  the  11th  day  of  Angfust,  1894,  it  was 
totally  destroyed  by  fire.  Notice  of  the  fire  was  forthwith  given  to  the  local  agent 
of  the  defoidant,  who  thereupon  made  a  personal  examination  of  the  premises, 
and  Informed  the  defendant  of  the  loss.  This  information  was  conveyed  by  let- 
ter, and  to  this  letter  the  agent  received  a  reply  from  the  defendant.  In  which 
It  was  stated  that  "the  matter  has  been  referred  to  ow  adjuster,  Mr.  E.  H.  Dol- 
8on,  whose  address  Is  MIddletown,  N.  Y.  If  not  already  done,  notify  us  and  the 
adjuster  above  named  probable  amount  of  loss,"  etc.  Shortly  after  the  receipt 
of  this  letter,  Mr.  Dolson  arrived  at  Mt.  Morris,  where  the  plaintiff  resides,  and 
had  an  interview  with  him.  In  the  course  of  the  negotiations  for  adjustment 
which  thereupon  took  place  between  the  parties,  the  plaintiff  asked  Dolson  when 
the  company  would  pay  the  loss.  Dolson  replied  that  the  company  had  no  11a- 
bUlty  In  the  case,  for  the  reason  that  the  vacancy  permit  was  not  binding.  Upon 
tecdving  this  Information,  the  plaintiff  stated  that.  If  such  was  the  case.  It  would 
have  to  be  settled  In  the  courts,  to  which  Dolson  replied  that  that  was  his  course. 
Thereupon  this  action  was  brought,  and  no  proofs  of  loss  were  ftumlsbed  the  de- 
fendant either  before  or  after  bringing  the  same. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

W.  L  Van  A11«hi,  for  plaintiff. 
Myron  H.  Peck,  Jr.,  for  defendant. 

ADAMS,  J.  By  the  terms  of  the  defendant's  contract  ot  insur- 
ance, as  expressed  in  its  policy,  the  furnishing  of  proofs  of  loss  by 
the  plaintiff  was  undoubtedly  a  conditi(Mi  precedent  to  the  latter's 
right  to  recover;  and  his  omission  to  furnish  the  same  within  the 
prescribed  thQe  would,  generally  speaking,  work  a  forfeiture  of  the 
contract  Sergent  v.  Insurance  Co.,  85  Hun,  81,  32  N.  Y.  Supp.  694. 
This  requirement,  however,  is  one  which  was  inserted  in  the  policy 
for  the  exclusive  benefit  of  the  defendant,  and  unquestionably  it  had 
the  right  to  waive  its  performance.  The  single  question,  therefore, 
which  this  court  is  called  upon  to  decide,  is  whether  the  evidence 
upon  the  part  of  the  plaintiff  establishes  such  a  waiver. 

It  appears,  and  it  is  not  disputed,  that,  soon  after  the  fire,  the 
defendant's  adjuster  announced  to  the  plaintiff  that  the  defendant 
would  not  pay  the  loss,  upon  the  ground  of  nonliability,  and  this 
denial  ol  liability  was  explicit  and  unqualified.  If,  therefore,  this 
statement  may  be  treated  as  emanating  from  the  company  itself,  and 
not  frtHn  one  who  r^resented  it  merely  in  the  capacity  of  an  agent, 
the  denial  of  liability  was  equivalent  to  a  declaration  on  the  part  of 
the  defendant  that  it  would  not  pay  the  plaintiff's  loss,  even  if  the 
proofs  were  furnished;  and  consequently  it  was  tantamount  to  a 
waiver  oi  the  condition  requiring  such  proofs  to  be  furnished.  May, 
Ins.  pp.  573,  574;  Lang  v.  Fire  Co.,  12  App.  Div.  39,  42  N.  Y.  Supp. 
539,  and  cases  there  cited.  In  determining,  therefore,  how  far  the 
defendant  is  bound  by  the  declarations  of  Dolson,  it  is  important  to 
bear  in  mind  the  circumfltances  und^  which  he  assumed  to  act  for, 
and  the  apparent  authority  with  which  he  had  been  clothed  by,  the 
company.  It  is  undisputed  that  he  was  sent  by  the  defendant  to 
inquire  into  the  plaintiff's  loss,  with  full  authority  to  adjust  the 
same.  What  does  this  imply?  The  definition  of  the  verb  "ad- 
just" is  thus  given  in  the  Century  Dictionarj',  viz.:  "To  settle  or  bring 
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to  a  satisfactory  state,  so  that  parties  will  agree  in  the  result;  as  to 
adjust  accounts."  And,  if  to  adjust  is  to  settle,  an  "adjuster"  is,  of 
course,  a  person  who  malves  the  adjustment  or  settlement.  The  de- 
fendant informed  its  local  agent  at  Mt.  Morris  that  the  mattn  of 
the  plaintiff's  loss  had  been  referred  to  its  adjuster,  Mr.  B.  H.  Dol- 
son.  It  would  seem,  therefore,  that,  when  this  gentleman  reached 
Mt.  Morris,  he  waa  accredited  to  this  plaintiff  as  fully  aathorized  and 
empowered  to  adjust  and  settle  his  loss;  and,  if  so,  it  follows,  by 
implication  at  least,  that  his  authority  was  sufficient  to  enable  him 
to  take  any  and  every  step  which  he  deemed  necessary  or  proper  to 
facilitate  an  adjustment.  Had  he  stated  to  the  plaintiff  that  he  was 
satisfied  with  respect  to  his  claim,  and  that,  therefore,  it  would  be 
unnecessary  for  him  to  furnish  any  proofs  of  loss,  can  it  be  doubted 
that  the  plaintiff  would  have  had  a  right  to  rely  upon  such  an  as- 
surance, and  would  have  been  justified  in  cMnitting  to  take  any  fur- 
ther steps  to  establi^  his  claim?  And,  if  this  be  so,  it  would  seem 
equally  clear  that,  when  he  declared  that  the  company  was  not  liable 
in  any  event,  his  declaration  was  binding  upon  the  company,  because, 
in  making  it,  he  was  in  fact  the  company;  and  the  plaintiff  had  the 
right  to  so  regard  him,  and  to  act  accordingly. 

Since  the  adoption  of  the  standard  policy  in  this  state,  many  im- 
portant questione  have  arisen,  the  decision  of  which  has  produced 
some  apparent  confusion  and  conflict  in  the  law  of  insurance.  There 
is,  however,  one  rule  which  seems  to  be  pretty  well  established,  and 
that  ia  that  where  a  contract  of  insurance  contains  a  provision  that 
it  shall  not  be  changed,  exc^t  by  an  agreement  indorsed  upon  the 
policy  by  a  duly-authorized  agent  or  officer  of  the  company,  an  agent 
who  possesses  the  power  of  his  principal,  either  actually  or  apparent- 
ly, may  by  his  conduct  estop  his  principal  from  enforcing  such  a 
provision  against  a  party  who  has  acted  in  reliance  up<Hi  such  con- 
duct, Messelback  v.  Norman,  122  N.  Y.  578,  26  N.  E.  34;  Bishop 
V.  Insurance  Co.,  130  N.  Y.  488,  29  N,  E.  844;  Manchester  v.  Assur- 
ance Ck).,  151  N.  Y.  88,  45  N.  E.  381.  We  think  that  this  case  fairly 
falls  within  this  rule,  and  that  it  may  be  said  that  the  defendant  is 
estopped  frMn  questioning  the  authority  of  its  representative  to 
waive  a  strict  compliance  with  the  requirements  of  the  contract,  for 
the  reason  that  it  sent  him  to  the  plaintiff  clothed  with  apparent 
authority  to  take  every  necessary  and  proper  step  to  adjust  and  set- 
tle his  loss,  and  that,  when  the  adjuster  declared  that  the  defendant 
would  not  pay  anything  whatever  until  compelled  so  to  do  by  a 
legal  adjudication,  the  plaintiff  had  a  right  to  rely  upon  that  assur- 
ance, as  well  as  upon  the  apparent  authority  of  the  adjuster  to  give 
it;  and  he  consequently  had  the  right  to  bring  his  action  forthwith, 
without  first  going  through  what,  in  the  circumstances  of  the  case, 
would  have  been  the  mere  idle  ceremony  of  furnishing  proofs  of  loss. 
We  conclude,  therefore,  that  tlie  judgment  of  nonsuit  in  this  case 
was  improperly  granted,  and  that  a  new  trial  should  be  directed. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event     All  concur. 
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(21  Mlac.  Rep.  79.) 

WILLIAM  WICKK  (X).  T.  KALDENBERG  MANUF'G  00. 

(Supreme  Court,  App^ate  Term.   July  29,  1897.) 

1.  Lease— What  Constitutes. 

After  the  terms  of  a  lease  were  agreed  upon,  plaintiff  reduced  It  to  writing, 
and  slpmed  It,  and  delivered  it  to  defendant's  agent,  who  never  returned  It, 
but  afterwards  stated  "that  It  was  hardly  worth  while  to  sign  a  lease  for  so 
short  a  time."  Held,  that  defendant  was  bound  by  the  lease,  particularly  a» 
it  took  possession,  as  part' performance  thereof  on  Its  part. 

2,  CORrORATION— COKTRACT   OP    MaNAOEH. 

A  contoratlon  Is  bound  by  an  oral  contract  of  hiring  a  factory  loft  entered 
into  by  Its  manager  having  general  control  of  Its  budness,  and  apparent  au- 
thority to  bind  It,  particularly  where  the  hhrlng  Is  for  Its  benefit. 

8.  Sahb. 

A  corporation  Is  liable  for  a  specific  sum  agreed  upOn  by  Its  agent  as 
rental,  where  there  Is  no  evidence  that  It  Is  unreasonable. 

4.  Same— Adthority  av  Agent. 

The  law  Implies  that  a  person  acts  by  the  authority  of  a  corporation  where 
he  makes  a  contract  of  which  the  corporation  avails  Itself. 

5.  Same— Ratification. 

Taking  possession  of  a  factory  loft  hired  by  a  person  for  a  corporation 
amounts  to  a  ratification  of  such  person's  act,  which  is  equivalent  to  original 
authority  on  his  part. 

Appeal  from  Sixth  district  court. 

Action  by  the  William  Wicke  Company  against  the  Kaldenberg 
Manufacturing  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    AfSrmed. 

Argued  before  DALY,  P.  J.,  and  MeAJ>AM  and  BISCHOPF,  JJ. 

Geo.,  Wilcox,  for  appellant. 

Weed,  Story  &  Stratton  (E.  G.  Story,  of  counsel),  for  respondent 

McADAM,  J.  The  action  was  to  recover  the  rent  of  a  loft  in  the 
•factory  building  of  the  plaintiff,  Nos.  402,  404,  and  406  East  Thirty- 
Second  street,  this  city,  for  the  months  of  January,  February,  and 
March,  1897.  It  appears  that  on  December  25,  1896,  a  fire  occurred 
in  the  premises  Nos.  209  and  211  East  Thirty-Third  street,  which  had 
*ip  to  that  time  been  occupied  by  the  defendant,  and,  in  consequence, 
certain  machinery  and  other  property  of  the  defendant  were  carried  to 
the  street,  where  they  remained  exposed  to  the  elements.  In  the  latter 
{>art  of  December,  1896,  a  young  man  called  upon  Mr.  Wicke,  the 
president  of  the  plaintiff,  and  stated  that  he  was  sent  by  Mr.  Kalden- 
berg, of  the  Kaldenberg  l^Ianufactnring  Company,  to  ascertain  if  the 
latter  company  could  rent  a  loft  in  the  plaintiff's  building  for  the  pur- 
pose of  storing  some  machinery.  Mr.  Wicke  asked  some  questions 
as  to  its  weight,  which  the  young  man  was  unable  to  answer,  and  he 
i-eqaested  Mr.  Wicke  to  call  upon  Mr.  Kaldenberg  at  the  company's 
office  in  East  Thirty-Fourth  street  Later  upon  the  same  day,  Mr. 
Wicke  called  as  requested,  saw  Mr.  Kaldenberg,  and  had  a  convercia- 
tion  with  him.  Kaldenberg  said  there  had  been  a  ftre  recently  in  the 
factory  in  Thirty- Third  street,  and  some  machinery  and  other  articles 
were  lying  exposed,  and  they  wanted  to  put  them  under  cover.  The 
size  of  the  loft  and  all  conditions  of  the  renting  were  talked  over.  The 
term  was  to  be  from  January  1,  1897,  to  April  15,  1897,  and  tlie  rent 
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f200,  payable  monthly,  in  advance.  The  conversation  ended  by  Kal- 
denbergsajing:  'That  is  cheap,  and  we  will  take  it"  Wicke  said  he 
would  have  a  lease  written  out  and  sent  around.  A  few  days  later, 
one  Utz,  by  the  direction  of  Wicke,  wrote  out  the  leaae  in  duplicate; 
and  it  was  executed  by  the  plaintiff,  and  then  taken  to  the  defend- 
ant's office,  where  it  was  handed  to  Kaldenberg.  The  lease  was  by  the 
William  Wicke  Company  to  the  Kaldenberg  Manufacturing  CJom- 
pany,  and  ezpreseed  the  terms  a«  previouflly  agreed  upon  by  Wicke 
and  Kaldenberg.  Neither  the  lease  nor  the  duplicate  was  ever  re- 
turned to  plaintiff,  Kaldenberg  saying  some  time  after,  when  aeked 
concerning  them,  "that  it  was  hardly  worth  while  to  sign  leases  for  ao 
short  a  time." 

All  the  terms  having  been  definitely  agreed  upon,  the  formal  execn- 
tion  of  the  lease  was  not  necessary  to  the  consummation  of  the  con- 
tract, particularly  as  the  defendant  took  possession,  as  part  perform- 
ance thereof  on  its  part.  Wilbur  v.  Collin,  4  App.  Div.  417,  38  N.  Y. 
Supp  848;  Sanders  v.  Fruit  Co.,  144  N.  Y.  209, 39  N.  E.  75.  Such  pos- 
session was  taken  January  3,  1897,  and  the  loft  was  occupied  with 
machinery,  models,  and  other  articles  removed  from  the  burned  factory 
which  had  been  occupied  by  the  defendant.  There  was  no  plea  <rf  sur- 
render, and  no  proof  of  abandonment;  so  that  the  actual  possession  en- 
tered upon  by  the  defendant  January  3, 1897,  presumably  continued  in 
like  manner  during  the  period  for  which  rent  is  claimed  herein.  If 
Kaldenberg  had  hired  the  premises  on  his  own  account,  it  would  be 
difficult  to  imagine  what  defense  he  could  have  had  to  the  rent.  T^e 
defense  apparently  is  that  Kaldenberg  had  no  power  to  bind  the  de- 
fendant by  the  contract  made.  He  was  the  manager  of  the  defendant, 
having  the  general  control  of  its  business,  and  apparent  authority  to 
bind  it,  particularly  as  the  hiring  was  for  its  benefit  Lee  v.  Mining 
Co.,  56  How.  Prac.'373,  affirmed  75  N.  Y.  601.  The  agreement  made 
was  not  one  required  to  be  in  writing,  or  which  the  corporation,  in  the' 
conduct  of  its  business,  had  no  powar  to  make. 

It  is  objected  that  the  action  is  not  to  charge  the  defendant  with  the 
reasonable  value  of  the  use,  but  for  a  specific  sum  agreed  upon  as 
rental.  This  is  the  customary  manner  in  which  such  hirings  are 
made,  whether  by  individuals  or  corporationa  The  agreed  rental  is 
presumably  the  reasonable  value  of  the  use,  and  there  was  no  evi- 
dence offered  to  prove  the  contrary.  Kaldenberg  had  been  the  man- 
ager of  the  defendant  for  two  years  prior  to  the  fire,  and  while  he 
claimed  that,  for  some  unexplained  reason,  his  power  as  such  ceased 
with  the  fire,  there  is  no  evidence  showing  that  he  had  been  removed 
from  or  had  abandoned  the  position,  or  that  any  one  had  been  appoint- 
ed to  succeed  him.  At  all  events,  the  c<H^ration  availed  itself  of  the 
contract  he  made  on  its  behalf,  and,  after  having  enjoyed  the  benefit, 
the  law  will  imply  that  Kaldenbei^  acted  by  its  authority.  Story, 
Ag.  §  54 ;  Dnnlap's  Paley,  Ag.  171.  Taking  possession  under  the  con- 
tract Kaldenberg  made  for  it  amounted  to  a  ratification  of  his  act, 
which  is  equivalent  to  original  authoritv  on  his  part  Bank  v.  War- 
ren, 15  N.  Y.  577. 

If  the  hiring  had  been  for  a  term  exceeding  one  year,  for  which, 
under  the  statute,  a  contract  in  writing  would  be  required,  and  the 
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corporation  had  not  taken  poBseesion  of  the  premiaee,  or,  having  taken 
possesaiou,  a  claim  for  rent  was  made  after  it  had  abandoned  control 
thereof,  a  different  qaestion — ^i.  e.,  as  to  the  form  of  obligation  nec- 
essary to  charge  the  corporation — would  be  presented.  But,  as  the 
hiring  was  but  for  a  few  monttis,  it  is  difficult  to  assign  any  legal  rea- 
son why  the  contract  made  by  one  assumingto  act  as  defendant's  agent, 
subsequently  ratified  and  approved  by  the  principal  taking  its  fruits, 
should  not  bind  it,  as  it  would  a  natural  person  under  like  conditions. 
There  was  no  substantial  defense  to  the  action,  and  the  exceptions 
taken  are  without  merit. 
The  judgment  must  be  affiioned,  with  costs.    All  concur. 


(21  MLsc.  Bep.  62.) 

WAGNER  V.  NEW  YORK  COXDEN.SED  MILK  CO. 

(Supreme  C!ourt,  Appellate  Term.    June  29,  1887.) 

1.  Nbgmobnce — Vehicles  Left  Unhitch  kd  in  Street. 

One  who  leaves  his  horse  imhltched  and  unattended  In  the  street  Is  liable 
for  resulting  Injury  to  a  bicycle  standing  In  the  roadway,  against  the  curb, 
a  few  feet  In  front  of  the  horse. 
S.  Same— Contributoky  Neglioencb. 

It  was  a  question  of  fact  whether  the  owner  of  the  bicycle  was  negligent 
in  leaving  it  there  vrlthout  ascertaining  that  the  horse  was  unhitched  and  un- 
attended. 

Appeal  from  Thirteenth  district  court 

Action  by  Henry  Wagner  against  the  New  York  Condensed  Milk 
Company  to  recover  for  injury  to  a  bicycle  through  defendant's  negli- 
gence. From  a  judgment  for  plaintiff,  after  trial  by  the  court,  without 
a  jury,  defendant  appeals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Thomas  M.  Rowlette,  for  appellant. 
J.  Baldwin  Hands,  for  respondent. 

BISCHOFF,  J.  The  defendant's  horse,  left  unhitched  and  unat- 
tended in  the  street  when  attached  to  a  wagon  which  had  been  halted 
nearly  in  front  of  the  plaintifiTs  premises,  started  forward  of  its  own 
accord,  and  caused  an  injury  to -the  plaintiffs  bicycle,  which  he  had 
placed,  standing  against  the  curb  and  in  the  roadway,  a  few  feet  dis- 
tant from  the  horse.  Witnesses  called  for  the  plaintiiS  testified  to  the 
fact  that  the  animal  had  been  unguarded  by  its  driver,  the  defendant's 
servant,  for  some  time  prior  to  the  accident  in  question,  and  therefore 
the  defendant's  negligence  was  proven  sufficiently  to  support  the  re- 
covery in  this  aspect,  Wasmuth  v.  Butler,  86  Hun,  1,  33  N.  Y.  8upp. 
106;  Dickson  v.  McCoy,  39  N.  Y.  400. 

It  is  claimed  for  the  appellant,  however,  that  the  plaintiffs  act  in 
placing  his  bicycle  in  front  of  this  unguarded  horse  was  negligence 
upon  his  part,  obviously  contributing  to  the  injury,  and  that,  for  this, 
the  complaint  should  have  been  dismissed.  Had  the  plaintiff  observed 
the  driver's  absence  from  the  wagon  when  leading  his  bicycle  as  he 
did,  his  right  of  recovery  might  l)e  open  to  discussion;  but  his  testi- 
mony was  to  the  effect  that  at  this  time  he  did  not  observe  whether 
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the  driver  wa«  or  was  not  preeent,  and  only  when  he  removed  the 
machine  from  the  street,  after  the  damage  waa  done,  did  he  notice  that 
the  horse  was  unattended.  At  most,  it  was  a  qnestion  of  fact  whether 
he  sliould  have  ascertained  in  the  first  instance  that  the  horse  wa<« 
nnder  its  driver's  control.  Certainly,  it  cannot  be  said,  as  matte-  of 
law,  that  such  was  his  duty,  for,  indeed,  he  could  have  assumed  that 
the  defendant  so  operated  its  wagon  that  its  duty  to  exercise  ordinary 
care  towards  persons  also  using  the  highway  was  properly  observed. 
That  this  stationary  vehicle  would  become  a  thing  of  danger  through 
the  defendant's  negligence  was  not  for  him  to  anticipate.  The  absence 
of  contributory  negligence,  therefore,  was  readily  to  be  found  from  the 
evidence,  and  the  sole  ground  upon  which  this  appeal  is  based  becomes 
untenable. 
Judgment  afBrmed,  with  costs.    All  concor. 


(21  Misc.  Rep.  19.) 

WHITESIDE  V.  C»NNOLLT. 

(Supreme  Court,  Appellate  Term.   July  20,  1897.) 

L  SuRBTTSHiP— Province  of  Jury. 

After  defendant  had  arranKed  to  purchase  an  assignment  of  a  leaae  to 
plaintiff,  the  landlord  proposed  to  cancel  said  lease  and  make  a  new  one  to 
defendant,  who  testified  that,  on  the  request  of  the  landlord  for  security, 
he  said  he  would  ask  no  one  to  go  his  security,  and,  upon  plaintiff's  de- 
murrer to  the  landlord's  request  that  plaintiff  go  his  security,  the  landlord 
said  he  would  not  release  plaintiff,  whereupon  defendant  said,  "That  settles 
It,"  and  walked  out,  leaving  the  landlord  and  plaintiff  to  come  to  an  agree- 
ment, after  which  defendant  signed  the  lease.  Held  a  question  for  the  Jwt 
whether  defendant  was  not  willing  to  accept  the  benefit  of  plaintiff's  be- 
coming surety  if  the  landlord  could  Induce  him  to  do  aa 

8.    DaMAGBS— EviDBNCE — CONCLUSIONS. 

As  the  evidence  of  damages  arising  from  the  false  lepresentatifflB  tiiat  a 
number  of  guests  had  engaged  rooms  in  an  hotel,  an  assignment  of  a  lease 
of  which  defendant  had  purchased  of  plaintiff,  defendant  testified  that,  if 
such  engagements  had  been  made,  he  would  have  come  out  ahead,  and  ttiat 
he  lost  f  900  in  the  hotel,  but  he  did  not  offer  to  show  what  those  guests  would 
have  paid,  nor  whether  the  rooms  they  were  said  to  have  engaged  were  lei 
far  less,  nor  wtiat  his  expenses  were.  HeUt  proper  to  strike  dtfendanf s  testi- 
mony, as  mere  conclusions. 
3.  False  Hefresentatioms— Damaoes. 

An  assignee  of  a  lease  is  not  entitled  to  recover  the  amount  paid  for  the  as- 
signment, for  false  representations  of  the  assignor,  where  It  is  not  proved  that 
he  liad  been  injured  to  that  extent 

Appeal  from  city  court  of  New  York,  general  tarn. 

Action  by  James  Whiteside  against  Charles  E.  Connolly.  A  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff  for  $493.50  was  affirmed 
by  the  general  term  (44  N.  Y.  Supp.  1134),  and  defendant  appeals. 
Affirmed. 

The  action  was  by  a  surety  upon  a  lease,  to  recover  from  the  lessee- 
the  amount  of  rent  paid  as  surety.  The  defense  was  that  the  plain- 
tiff became  surety  without  any  request  of  defendant,  or  knowledge 
on  the  part  of  the  latter.     There  was  also  a  counterclaim. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPP,  JJ. 
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James  P.  Campbell,  for  appellant. 

E.  L.  Collier,  of  Hudspeth  &  Collier,  for  respondent. 

DALY,  r.  J.  The  plaintiff  executed  to  Mrs.  Eldert,  the  landlord 
of  the  Avondale  Hotel,  at  Kockaway  Beach,  an  agreement  as  surety 
for  the  defendant  as  lessee  of  the  hotel,  and,  haring  paid  a  quarter's 
rent  to  the  landlord  uj>on  the  tenant's  default,  brings  this  action 
to  recover  it  from  the  latter,  who  contended  that  the  plaintiff  did 
not  become  surety  at  his  request,  nor  for  his  benefit,  but  for  plain- 
tiff's benefit  exclusively.  That  question  was  fairly  submitted  to  the 
jniy,  but  they  found  against  the  defendant,  and  the  facts  support 
the  verdict.  Taking  the  defendant's  own  version  of  the  transac- 
tion, with  the  undisputed  facts,  it  appears  that  the  plaintiff  and  his 
wife  were  originally  the  lessees  of  the  hotel,  and  had  arranged 
to  sell  out  to  the  defendant,  and  assign  the  lease  to  him,  for  f300. 
To  the  assignment  the  consent  of  the  landlord  was  necessary,  and 
was  refused;  she  proposing,  however,  to  cancel  the  old  lease  and 
make  a  new  one  to  defendant.  When  the  new  lease  was  about  to 
be  executed,  the  landlord's  agent,  Mr.  Davison,  required  security, 
and  the  following  ensued,  as  testified  by  defendant: 

"Mr.  Davison  then  said:  'Mr.  Connolly,  you  will  give  me  security  for  tbe  rent 
due  on  the  1st  of  August?*  And  1  said:  'No,  sir;  I  won't  offer  anybody  as 
security.  I  won't  ask  anybody  to  go  on  a  lease  as  security  fori  me  for  any 
amount.'  Mr.- Davison  then  said:  'Mr.  Whiteside,  why  don't  you  go  security 
lierc,— why  don't  you  go  security  on  this  lease?'  And  Mr.  Wiiiteslde  demurred, 
and  said  he  did  not  expect  it  would  be  asked  of  him.  Mr.  Whiteside  asked  mo 
if  I  could  not  give  security,  and  I  told  him,  'No;'  I  would  not  give  him  or  any- 
body else  secnrlty  on  a  lease;  and  Mr.  Davison  sold  to  Mr.  Whiteside,  'Wliy 
(ion't  you  go  security?  And  Mr.  Wiiiteslde  demurred,  and  said  he  did  not  care 
to  do  it;  and  Mr.  Davison  then  said.  'If  I  cannot  have  security  on  this  lease, 
then  1  will  refuse  to  release  your  wife:'  and  I  said.  Then,  gentlemen,  that  set- 
tles It,'  and  I  walked  out.  I  went  out,  and  they  talked  two  or  three  minutes,  and 
I  turned  round,  and  Mr.  Davison  said,  'Mr.  Connolly,  this  is  all  right.  Sign  this 
lease,'  and  I  took  and  signed  it,— the  two  leases.  I  signed  the  lease.  I  put  it  In 
my  iMcket,  and  drew  a  check  for  the  amount  of  money,— for  1^500  to  Mrs.  Eldert 
and  $300  to  Mr.  Whiteside." 

Defendant  also  stated  that  he  did  not  know  of  the  guaranty  be- 
ing written  on  the  lease,  and  that  it  was  not  signed  in  his  presence. 

The  lease  to  defendant  was  for  four  years  and  six  months  from 
Jane  29,  1896;  and  the  rent  from  that  date  to  the  ensuing  Ist  of 
January,  which  alone  was  guarantied  by  plainftiff,  was  to  be  1^1,000, — 
half  payable  on  the  execution  of  the  lease,  and  half  on  August  1st. 
The  foOO  check  to  Mrs.  Eldert  waa  for  tbe  first  installment,  and  the 
plaintiff  having  had  to  pay  that  falling  due  August  1st,  the  tenant 
refusing  to  pay  it,  this  action  is  to  recover  that  amount. 

Upon  defoidant's  own  testimony,  it  was  a  fair  question  for  the 
jury,  in  view  of  all  tbe  circumstances,  whether  defendant,  although 
declining  to  expressly  request  plaintiff  to  beoome  surety,  was  not 
willing  to  accept  the  benefit  of  plaintiff's  becoming  surety  if  the 
landlord  could  induce  him  to  assume  that  obligation.  Defendant's 
saying,  "That  settles  it,"  when  the  landlord  refused  to  release  Mrs. 
Whiteside  unless  he  got  security,  and  then  going  outside,  leaving  the 
plaintiff  and  Davison  to  come  to  an  agreement,  and  then  returning 
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and  signing  the  lease  when  told  by  the  latter  that  it  was  all  right, 
afforded  ground  for  the  inference  that  he  consented  to  plaintiff's  be- 
coming surety,  and  was  willing  to  accept  the  benefit  of  it.  He 
could  have  refused  to  sign  if  a  surety  were  exacted,  and  his  not  do- 
ing BO,  and  his  failure  to  inquire  what  arrangement  plaintiff  and 
Davison  had  come  to  when  the  circumstances  led  to  the  inference  that 
plaintiff  had  agreed  to  be  surety,  and  his  then  signing  the  lease,  are 
strong  indications  of  his  assent;  not  to  mention  that,  aoctM-ding  to 
the  testimcny  of  Davison  and  Whiteside,  the  latter  signed  as  surety 
while  he  stood  by  afterwards  and  made  no  comment  or  protest. 

There  was  a  defense  and  counterclaim,  which  the  court  refused  to 
leave  to  the  jury,  and  error  is  claimed  in  that  regard.  Defendant 
testified  that  he  was  induced  to  take  the  lease  by  plaintiffs  false 
representation  that  a  number  of  guests  had  engaged  rooms  for  the 
season,  and  that  he  was  referred  by  plaintiff  to  his  clerk,  Mr.  Ben- 
nett, who  stated  that  about  half  the  house  was  engaged, — 12  or  13 
rooms, — and  that,  as  subsequently  transpired,  with  one  exception, 
none  of  the  persona  so  represented  as  having  engaged  rooms  had 
done  so.  Defendant  testified  that,  if  these  engagements  had  been 
made,  he  would  have  come  out  a  little  ahead;  that  he  lost  |900  in 
the  hotel.  But  this  was  stricken  out  against  his  objection.  He 
was  not  allowed  to  state  whether  he  would  have  made  any  money 
if  there  had  been  the  engagements  plaintiff  told  him  about.  This 
testimony  was  of  mere  conclusions  of  the  witness,  and  was  properly 
stricken  out.  The  defendant  did  not  offer  to  show  that  those  guests 
would  have  paid,  nor  whether  the  rooms  they  were  said  to  have  en- 
gaged were  let  for  less,  nor  what  his  expenses  were,  and  the  court 
properly  instructed  the  jury  that  there  was  no  evidence  upon  which 
they  could  find  a  verdict  in  dollars  and  cents.  The  defendant  asked 
for  an  instruction  that  he  was  entitled  to  recover  back  the  fSOO  paid 
on  the  signing  of  the  lease,  if  the  representations  were  false.  This 
was  properly  denied,  because  there  was  no  competoit  proof  that  he 
had  been  damaged  to  that  extent.  He  remained  in  possession  of 
the  hotel  all  summer,  and  had  the  means  of  showing  what  he  lost, 
and  whether  he  lost  it  by  the  absence  of  guests  who,  as  ptaintiff 
represented,  had  oigaged  for  the  season,  and  yet  he  did  not  attempt 
to  do  so.  The  register  book  of  the  hotel  kept  by  plaintiff  and  by  him 
was  produced  by  plaintiff,  and  it  appeared  that  the  leaves  contain- 
ing the  names  of  guests  during  July  and  August  had  been  cut  out 
by  defendant  when  he  left  the  book  on  the  premises,  and  the  leaves 
were  not  produced.  This  was  not  a  case,  therefore,  in  which  the 
defendant  could  give  no  better  evidence  of  damage  than  he  offered, 
but  he  had  the  means  of  satisfying  the  jury  with  reasonable  certainty 
as  to  the  extent  of  his  loss,  but  did  not  avail  himself  at  them. 

Judgment  affirmed,  with  costs.     All  concur. 
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(21  Misc.  Rep.  62.) 

RANDRUP  T.  SOHROEDER. 

(Supreme  Court,  Appellate  Term.    July  29,  1897.) 

1.  BROKF.Ra— Ex<-HANnB— Proccrino  Cavbr. 

riitntlfr  undertook  to  sell  for  defendant  three  adjoining  hou-ses,  with  the  un- 
derstnudlng  that  No.  1982  should  be  sold  last.  He  produced  a  person  to  ex- 
rhan^  lots  for  No.  1986,  but,  when  the  parties  met,  the  transaction  fell 
tbrouKli.  Some  time  later  No.  1986  was  sold  to  some  one  else,  and  about  four 
months  after^-ards  defendant  exchanxed  No.  1982  for  said  lots,  which  were 
still  owned  by  the  person  that  plaintiff  had  produced.  Plaintiff  took  no  part 
In  this  transaction.  Held,  that  he  was  not  entitled  to  compensation,  as  he 
waa  not  the  procuring  cause  of  the  exchange. 

2.  Admissions  op  Third  Prksomb. 

The  admission  of  one  of  the  parties  to  an  exchange  that  they  were  liable 
to  the  broker  for  commissions  is  not  admissible  against  the  other  party  to  the 
exchange. 

Appeal  from  Tenth  digtrict  conrt. 

Action  by  Carl  E.  Randrnp  against  Henrietta  fichroeder.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Samuel  Fleischman,  for  appellant. 
Ira  G.  Darrin,  for  respondent. 

BISCHOFF,  J.  The  claim  in  suit  was  for  the  amoant  of  agreed 
compensation  alleged  to  be  due  to  the  plaintiff  because  of  his  suc- 
cessful efforts,  as  a  real-estate  broker,  in  bringing  about  an  exchange 
of  the  defendant's  property,  No.  1982  Bathgate  avenue,  in  this  city, 
for  certain  lots  owned  by  one  Wittiger,  in  the  city  of  Yonkers;  but 
there  appears  to  have  been  no  sufficient  evidence  that  this  broker 
was  the  procuring  cause  of  the  exchange,  and  the  judgment  is  there 
fore  infirm,  and  cannot  be  sustained. 

The  defendant  owned  three  adjoining  houses  on  Bathgate  avenue, 
known  by  the  street  numbers  1982,  1984,  and  1986,  all  similar  in 
plan,  the  first  named  being  occupied  by  her  and  her  husband  as 
their  residence;  and  it  was  testified  by  the  plaintiff  that  he  had 
been  employed  to  find  a  purchaser  of  these  houses,  but  that  1982, 
the  residence,  was  to  be  sold  last.  He  produced  Wittiger  as  a  party 
able  and  willing  to  purchase  one  house  by  giving  the  Yonkers  lots, 
of  a  stated  valuation,  in  exchange,  and  by  making  an  appropriate 
cash  payment  of  the  balance  in  favor  of  defendant  to  complete  the 
purchase  price.  These  negotiations  were  had  with  reference  to  No. 
198G,  but,  when  the  parties  met  to  ezecote  the  contract  of  sale,  it 
transpired  that  Wittiger  was  unable  to  complete  the  matter,  or  else 
unwilling,  and  the  transaction  fell  through,  with  the  result  that 
No.  1986  was  later  sold  to  some  other  person.  Some  four  or  five- 
months  after  this,  however,  the  defendant  did  exchange  the  house 
No.  1982  for  these  Yonkers  lots,  the  title  not  being  taken  by  Wit- 
tiger in  his  own  name,  but  by  one  Wetterer,  who  held  a  mortgage 
upon  the  lots;  and,  while  the  plaintiff  had  made  no  move  in  thi» 
transaction,  he  laid  claim  to  compensation  as  broker,  because  Witti- 
ger had  been  originally  introduced  by  him  to  the  defendant,  at  a 
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time  when  the  three  houses  were  in  his  hands  for  sale.  This,  how- 
ever, was  not  enongh,  since,  although  it  may  be  conceded  that  Wit- 
tiger  would  not  have  concluded  the  exchange  for  No.  1982  had  his 
attention  not  been  called  originally  to  the  three  houses  by  the  plain- 
tiff, No.  1982  was  not  for  sale  at  the  time  of  the  introduction,  be- 
cause of  the  fact  that  No.  1986  was  then  unsold,  and  its  sale  was 
to  precede  the  sale  of  No.  1982,  according  to  the  plaintiff's  own  tes- 
timony as  to  his  instructions  from  the  defendant.  As  has  been  said, 
the  negotiations  commenced  with  Wittiger,  through  the  plaintiff's 
instrumentality,  with  reference  to  No.  1986,  came  to  nothing,  and 
no  more  was  done  by  the  plaiiitlff  in  the  matter.  Thus,  it  cannot 
be  held  that  he  procured  the  sale  of  the  house  No.  1982,  when  it 
finally  came  into  the  market,  merely  because  Wittiger  was  inter- 
ested in  the  purchase;  for,  even  if  it  be  said  that  the  broker's  in- 
fluence endured  until  the  date  of  the  sale,  that  influence,  when  ex- 
erted, was  not  extended  to  this  particular  property,  in  compliance 
with  any  request  upon  the  defendant's  part,  or  in  the  course  of  the 
broker's  employment  at  that  time.  Under  these  circumstances,  it 
seems  obvious  that  the  plaintiff  was  not  the  procnring  cause  of  the 
sale  in  question,  under  the  rules  applicable  to  this  class  of  cases. 
In  support  of  his  claim,  the  plaintiff  called  Wetterer,  the  purchaser 
of  record,  as  a  witness,  who  testified  that  Wittiger  had  told  him 
that  the  title  was  to  be  taken  in  his  name,  in  order  that  both  parties 
to  the  transaction  might  defraud  the  broker  of  his  commissions. 
It  appears  that  the  plaintiff  was  understood  to  be  acting  for  both 
sides  In  the  matter  of  the  attempted  sale  of  No.  1986;  but,  while 
this  evidence  of  Wetterer's  might  have  supported  a  finding  of  an 
admission  upon  Wittiger's  part  that  the  broker  was  entitled  to  com- 
missions through  the  sale  of  No.  1982,  it  did  not  serve  as  evidence 
of  this  defendant's  admission  of  the  fact,  and  otherwise,  as  shown, 
the  proof  was  insufflcie&t  to  charge  the  latter. 

The  judgment  is  open  to  the  further  objection  that  there  was  no 
proof  of  damages,  since,  while  the  action  was  for  an  alleged  agreed 
compensation  of  f  100  upon  the  sale  of  the  house  No.  1982,  the  plain- 
tiff failed  to  testify  to  any  such  agreement,  and  the  only  evidence 
upon  the  subject  (that  of  the  defendant)  was  to  the  effect  that  this 
sum  was  promised  solely  with  reference  to  Nos.  1984  and  1986. 

There  is  also  a  serious  question  whether  the  plaintiff  acted  in 
good  faith  as  the  agent  of  the  defendant  in  the  course  of  his  deal- 
ings with  Wittiger.  A  letter  sent  by  him  to  the  latter  was  in  evi- 
dence, whereby  it  appeared  that  he  was  aware  of  Wittiger's  over- 
valuation of  his  Yonkers  lots,  and  in  which  he  stated  that  he  would 
not  inform  the  defendant  of  the  facts.  This  letter  was  not  satis- 
factorily explained,  and  may  be  taken  as  strongly  affecting  the  right 
of  recovery  in  this  action. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event    All  concur. 
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BOWMAN  T.  McCLEXAHAN. 

(Sapreme  Court,  Appellate  Dlrlalon,  First  Department.    Au^nist  4.  180T.) 

Auction  Sale— Validity. 

The  employment,  by  the  owner  of  land  put  up  at  auction,  of  puffers  to  bid 
up  the  price  in  his  behalf,  operates  as  a  fraud  on  the  real  bidders,  and  invali- 
dates a  sale  to  a  bona  fide  bidder  thus  induced  to  give  more  for  the  property. 

Appeal  from  special  term,  New  York  county. 

Action  by  Julius  Bowman  against  James  McClenahan  for  specific 
performance  of  contract  to  purchase  land.  Judgment  for  defendant. 
44  N.  Y.  Supp.  482.     Plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  EUMSEY,  PATTEBSON, 
O'BRIEN,  and  PARKER,  JJ. 

E.  W.  S.  Johnston,  for  appellant 
John  Hardy,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  for  the  specific  performance 
of  an  alleged  contract  for  the  purchase  of  land  made  by  the  defendant. 
The  property  consistB  of  a  house  and  lot  in  West  Forty-First  street, 
belonging  to  the  plaintiff.  On  the  6th  day  of  May,  1896,  with  other 
lauds  belonging  to  the  plaintiff,  it  was  put  up  to  be  sold  at  auction. 
There  were  three  pieces  of  land  in  all,  and  l^e  one  in  question  was 
the  last  of  the  three  to  be  sold.  The  first  two  were  bid  in  for  the 
plaintiff,  but  the  fact  that  they  were  so  bid  in  was  not  made  public  at 
the  time  of  the  sale.  After  those  two  pieces  had  been  struck  off,  the 
third  piece  was  put  up  for  sale  by  the  auctioneer.  It  was  started  at 
^13,000,  and  was  bid  up  to  |27,000,  at  which  sum  it  was  struck  off  to 
the  defendant.  How  many  bidders  there  were  does  not  precisely  ap- 
pear, nor  is  it  certain  who  made  the  last  bid  before  the  one  at  which  it 
was  struck  off  to  the  defendant.  It  does  appear,  however,  without 
contradiction,  that  one  of  the  sons  of  the  plaintiff,  who  was  present  at 
the  sale,  bid  for  the  plaintiff  upon  the  property,  and  that  he  bid  up  at 
least  as  high  as  f  20,000.  As  to  whether  he  bid  any  higher  there  was 
a  disnute.  It  was  stated  by  some  of  the  witnesses,  and  among  others 
by  the  auctioneer,  that  the  last  bid  before  the  one  at  which  the  prop- 
erty was  struck  off  to  the  defendant  was  made  by  some  one  who  repre- 
sented the  plaintiff,  and  in  this  the  auctioneer  was  corroborated  by 
the  defendant,  who  identified  the  person  making  the  last  bid  before 
the  one  at  which  the  property  was  struck  off  as  the  son  of  the  plaintiff. 
Tliis  son,  however,  testified  that  he  did  not  bid  over  f  20,000.  How- 
ever the  fact  may  be  in  that  regard,  it  is  not  to  be  disputed  that  bids 
were  made  upon  this  property,  by  which  it  was  run  up  to  a  very  sub- 
stantial extent,  in  behalf  of  the  plaintiff,  and  that  this  waa  d<me 
privately,  and  without  notifying  those  present  at  the  sale  that  puffers 
were  to  be  employed,  or  that  anybody  was  to  bid  to  represent  the 
owner  at  the  sale.  The  learned  justice  before  whom  this  case  was 
tried  refused  specific  performance  upon  the  ground,  among  others, 
that,  a  puffer  having  been  privately  employed  by  the  owner  to  bid 
npon  the  property  in  his  behalf,  it  was  a  fraud  upon  real  bidders, 
and  that  for  that  reason  the  purchaser  would  not  be  compelled  to  per- 
40  X.Y.S.-60 
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form  his  contract  This  presents  the  question  whether  it  is  allowable 
for  the  owner  of  property  who  puts  it  up  at  auction  to  employ  private- 
ly, and  without  giving  notice  of  the  fact,  petsons  to  bid  the  propCTty 
up  in  his  behalf;  and  whether  a  bidder  at  sudi  a  sale,  to  whcwn  the 
property  is  struck  off,  will  be  permitted  to  refuse  to  perform  his  con- 
tract upon  the  sole  ground  that  puffers  have  been  employed.  There 
is  no  doubt  that  it  is  competent  for  the  owner  of  property  who  puts 
it  up  at  auction  to  use  seme  means  to  p'otect  his  interests,  and  to  see 
that  his  property  is  not  sacrificed.  It  is  conceded  that  he  may  do  this 
either  by  fixing  a  price  below  which  the  property  shall  not  be  sold, 
and  announcing  that  at  the  sale,  or  by  publicly  reserving  to  himself 
the  right  to  make  one  or  more  bids  if  his  interests  shall  require  it. 
For  the  owner  to  protect  his  interests  in  this  way,  giving  public  notice 
of  the  fact  that  he  has  done  so,  certainly  does  not  operate  as  a  fraud 
upon  anybody,  for  any  one  who  begins  to  bid  with  the  knowledge 
that  these  precautions  have  been  taken  upon  the  part  <rf  the  owner 
does  80  with  notice  of  precisely  what  he  has  to  meet.  But  that  is  a 
very  different  thing  from  giving  private  instructions  to  the  auc- 
tioneer, or  from  privately  procuring  one  to  bid  upon  the  sale  in  the 
interest  of  the  owner  who  is  not  to  buy  the  property  if  he  should  be  the 
liighest  bidder.  The  essence  of  a  sale  at  auction  is  that  the  Tpropaty 
offered  shall  go  to  the  highest  real  ladder.  Whenever  it  is  put  up, 
that  act  constitutes  an  offer  on  the  part  of  the  owner,  through  the  auc- 
tioneer as  his  agent,  to  sell  to  the  person  who  aball  bid  the  highest 
price  for  it,  and  every  bid  constitutes  an  offer  on  the  part  of  the 
would-be  purchaser  to  take  it  at  the  amount  of  the  bid  if  it  shall 
be  struck  off  to  him  at  that  sum.  It  is  well  known  that  bidders  at 
auction  sales  are  influenced  to  a  considerable  extent  by  the  number 
of  other  bidders,  the  amounts  offered  by  them,  and  the  apparent  anx- 
iety they  show  to  become  the  owners  of  the  property;  and,  if  these 
conditions  are  affected  by  a  private  arrangement  between  the  auc- 
tioneer and  the  owner,  as  the  result  of  which  persons  who  were  not  in 
reality  intending  to  buy  are  allowed  to  appear  as  genuine  competitors, 
it  holds  out  to  those  who  are  real  bidders  false  inducements,  and 
makes  false  representations  to  them  as  to  the  desirability  of  the  prop- 
erty, and  the  demand  for  it,  which  in  fact  operate  as  a  fraud  upon 
them.  For  this  reason  it  would  seem,  upon  principle,  that  the  private 
employment  of  a  puffer  by  an  owner  at  an  auction  sale  rendered  the 
sale  void,  and  relieved  the  person  to  whom  the  property  was  struck  off 
from  the  necessity  of  performing  his  contract. 

Upon  authority  this  question  is  not  entirely  free  from  doubt,  al- 
though the  preponderance  both  of  the  cases  and  of  the  text  writers  is 
in  favor  of  the  conclusion  reached  by  the  court  below.  In  England 
for  many  years  the  courts  of  common  law  and  of  equity  were  irrecon- 
cilably opposed  upon  this  question.  It  was  held  by  the  courts  of  com- 
mon law  that  the  employment  of  a  puffer  or  by-bidder  at  an  auction 
sale  rendered  the  sale  void,  so  that  the  person  to  whom  the  property 
was  struck  off  could  not  be  compelled  to  perform  his  contract.  The 
rule  was  laid  down  first  by  Lord  Mansfield  in  the  case  of  Baxwdl  v, 
Christie,  Cowp.  395,  and  his  judgment  in  that  regard  was  followed 
consistently  by  the  courts  of  common  law  until  the  matter  was  aet- 
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tied  bj  act  of  parliament.  Strangely  enough,  the  courts  of  chancery 
in  England  adopted  another  and  less  stringent  rule.  It  was  held  by 
these  courts,  under  the  lead  of  Lord  Loughborough,  in  the  ease  of 
Conolly  T.  Parsons,  3  Ves.  625,  note  1,  that  the  mere  employment  of  a 
puffer  for  the  purpose  solely  of  protecting  the  interest  of  the  owner, 
and  not  for  the  purpose  of  improperly  enhancing  the  price,  was  legiti- 
mate, and  would  not  avoid  the  sale,  although  it  was  done  privately, 
and  without  notice  of  the  fact  being  announced.  This  rule  of  the 
court  of  clianeery  was  followed  in  that  court  with  more  or  less  hesi- 
tation, and  the  question  there  remained  in  dispute  until  1867,  when  it 
was  settled  by  act  of  parliament  reciting  the  conflict  in  the  courts 
of  law  and  equity  in  regard  to  the  question,  and  providing  substan- 
tially that  whenever  a  sale  by  auction  would  be  invalid  by  reason  of 
the  employment  of  a  puffer  the  same  should  be  deemed  invalid  in 
equity  as  well  as  in  law.  This  statute  settled  the  law  of  England 
upon  that  subject,  after  a  conflict  of  over  a  hundred  years.  In  this 
countiy,  while  the  courts  are  not  unanimous,  yet  the  great  weight  of 
authwity  is  in  favor  of  the  doctrine  announced  in  the  court  below. 
The  leading  case  upon  the  subject,  and  one  which  should  be  deemed  to 
be  conclusive,  is  the  case  of  Veazie  v.  Williams,  8  How.  134,  in  the  su- 
preme court  of  the  United  States.  That  was  an  action  brought  in 
equity  to  rescind  a  sale  at  auction  for  the  reason  that  the  purchaser 
had  been  defrauded  by  the  employment  of  a  puffer  at  the  sale,  and 
thereby  induced  to  bid  much  more  than  the  value  of  the  property. 
The  serious  question  in  the  case  was  whether  the  employment  of  a 
puffer  invalidated  the  sale,  or  entitled  the  purchaser  to  relief  by  hav- 
ing refunded  to  him  the  amount  of  his  bid  above  the  value  of  the 
property.  The  case  was  heard  in  the  First  circuit,  before  Judges 
Story  and  Ware,  and  is  reported  in  3  Story,  at  page  611,  and  Fed.  Caa 
No.  16,907.  There  was  a  difference  of  opinion  between  the  justices  in 
that  court;  Judge  Story  inclining  to  the  opinion  that  the  rule  of  law 
was  that,  although  puffers  were  privately  employed  by  the  owner,  yet, 
if  there  were  real  bidders  as  well  as  sham  bidders,  and  the  last  bid 
before  the  one  at  which  the  property  was  strucli  off  was  made  by  a  real 
bidder,  the  purchaser  was  not  entitled  to  relief,  and  the  sale  was  valid. 
Judge  Ware,  the  district  judge,  dissented  strongly  from  this  view  of  . 
the  case,  and  by  reason  of  the  disa^eement  of  the  judges  at  the  circuit 
court  the  case  came  to  the  supreme  court  of  the  United  States.  It 
will  be  seen  that  the  case  was  squarely  presented,  and  the  supreme 
court  had  before  it  for  consideration  both  views  of  the  law  as  held  by 
the  courts  of  England.  The  case  was  ably  argued  by  the  learned 
counsel,  and  it  received  so  much  consideration  that  the  judges  of  the 
supreme  court  themselves  were  not  able  to  agree  upon  a  judgment. 
ITie  majority  of  the  coTirt,  however,  held  that  the  employment  of  a 
puffer  operated  as  a  fraud  upon  the  real  bidders,  and  that  the  plaintiff 
was  entitled  to  be  relieved  by  a  repayment  to  him  of  the  amount  of  the 
money  which  he  had  bid  over  the  highest  real  bid.  In  that  case  the 
highest  real  bid  was  f20,000,  and  the  property  was  struck  off  to  the 
plaintiff  at  140,000,  and  the  owner  was  compelled  to  refund  to  him  the 
diffa>ence  between  the  two  bids.  In  view  of  the  circumstances  in 
which  this  case  was  presented  to  the  court,  it  is  an  authority  of  great 
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weight,  and  ought  to  be  regarded  as  settling  the  question  in  this  coun- 
try. In  uiaoj'  of  the  states  the  same  rule  h&a  been  adopted.  In  the 
■tate  of  PennBylvania  there  was  some  fluctuation  in  the  cases,  the 
supreme  couit  at  first  holding  that  the  emj^oyment  of  a  puffer  did  not 
invalidate  the  sale  if  it  was  done  solely  with  the  intent  »f  protecting 
the  interest  of  the  owner.  Steele  v.  Ellmaker,  11  Serg.  &  R,  86. 
Tills  case,  however,  was  subsequently  overruled,  and  it  was  held  by  the 
supreme  court  of  that  state  that  the  employment  even  of  a  single 
pi&er  vitiates  the  sale  (Pennock's  Appeal,  14  Pa.  St  446;  Staines  v. 
Shore,  16  Pa.  St.  200);  and  that  must  be  now  regarded  as  the  settled 
law  of  that  state.  The  following  cases  may  also  be  cited  as  establidi- 
ing  the  same  rule:  Towle  v.  Leavitt,  23  N.  H.  360;  Bank  v.  Spragiie, 
20  N.  J.  Eq.  159;  Baham  v.  Bach,  13  La.  287;  Smith  v.  Greenlee,  13 
N.  C.  126;  Moncrieft'  v.  Qoldsborough,  4  Har.  &  McH.  281;  Curtis  t. 
Aspinwall.  314  Mass.  187;  Hartwell  t.  Gurney,  16  E.  I.  78,  13  Atl. 
113;  Peck  v.  List,  23  W.  Va.  338.  In  the  two  cases  last  cited  the 
authorities  are  fully  collated,  and  the  result  seems  to  be  that  the  rule 
stated  above  is  thoroughly  established  by  a  great  pr^)ODderance  ol 
authority  in  this  country.  The  cases  upon  the  subject  are  collected  in 
the  third  volume  of  the  American  &  Enelish  Encyclopedia  of  Law, 
second  edition,  at  page  504  et  seq.  The  opinion  of  the  text  writers 
seems  to  agree  with  the  majority  of  the  authorities.  Kent,  in  his 
Commentai-ies  (volume  2,  p.  537),  while  stating  that  the  result  of  the 
authorities  perhaps  does  not  sustain  the  rule  laid  down  by  Lord  Mans- 
field, gives  as  his  own  opinion  that  it  i£  the  more  just  and  salutaiy  doc- 
trine. In  sound  policy,  he  says,  no  person  ought,  in  any  case,  to  be 
employed  secretly  to  bid  for  the  owner  against  a  bona  fide  bidder  at  a 
public  auction.  It  is  a  fraud  in  law  on  the  very  face  of  the  transac- 
tion ;  and  the  owner's  interference  and  right  to  bid,  in  order  to  be  ad- 
missible, ought  to  be  intimated  in  the  conditions  of  the  sale.  Id.  p. 
539.  In  Story  on  Sales,  at  section  482,  it  is  suggested  that  the  more 
stringent  rule  of  Lord  Mansfield  is  the  more  proper  one  to  apply; 
and  that,  I  think,  is  the  conclusion  of  Sugden  in  his  work  on  Vendors 
(chapter  1,  §  2),  although  he  intimates  that  the  English  authorities 
are  the  oth«-  way,  and  that  the  weight  of  them  is  in  favor  vl  the 
chancery  rule.  Judge  Story,  in  his  work  on  Equity  Juri9>rudence 
(section  293),  and  Pomeroy,  in  his  work  upon  the  same  subject  (sec- 
tion 934),  seen  to  indicate  their  preference  for  the  more  stringent  rule. 
In  this  state  there  is  no  authoritative  decision  upon  the  subject  In 
the  case  of  Hazul  v.  Dunham,  1  Hall,  655,  Recorder  Jay,  sitting  ia  the 
mayor's  court  of  New  York,  discusses  the  question,  but  it  was  not  pre- 
sented in  that  case,  and  the  case  itself  is  sot  authority.  The  question 
was  presented  in  the  case  of  Fisher  v.  Hersey,  17  Hun,  3T0,  and  the 
general  term  of  the  Fourth  department  held  that,  it  appearing  that  the 
plaintiffs  were  induced  by  the  action  of  the  puffer  to  bid  a  higher  price 
than  they  otherwise  would  have  given,  they  were  entitled  to  have 
the  sale  set  aside  absolutely.  The  general  question  was  not  discussed, 
and  the  court  did  not  attempt  to  investigate  the  full  extent  of  the 
doctrine.  The  limited  doctrine  annoimced  in  that  case  was  more  than 
enough,  upon  the  facts  of  the  case,  to  warrant  the  setting  aside  ct  the 
Bale. 
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Upon  a  consideration  of  all  the  authorities  and  the  text  writers, 
we  are  of  the  opinion  that  the  only  safe  rule  is  the  one  announced  by 
Lord  Mansfield.  It  is  essential,  in  sales  of  this  kind,  that  there  should 
be  the  utmost  good  faith,  and  the  employment  by  the  owner  of  under- 
hand means  to  enliiance  the  apparent  value  of  his  property  is  not  war- 
ranted by  any  principle  of  sound  morality.  When  it  appears  that  any 
such  steps  have  been  taken  by  him,  it  is  not  neceassiry  for  the  person 
insisting  upon  the  invalidity  of  the  sale  to  show  that  any  harm  result- 
ed to  him  from  the  imprt^r  act.  If  the  fact  that  no  harm  resulted 
is  material  at  all, — and  we  cannot  see  how  it  is  so, — the  burden  of 
proving  it  should  be  upon  the  person  who  has  employed  the  puffers 
to  bid  up  the  price  of  his  property.  But  the  sounder  rule,  as  we 
think,  and  the  only  safe  rule,  to  be  applied  in  this  transaction,  is  that 
a  sale  at  auction  must  be  actually  in  all  cases  what  it  is  nominally,  an 
offer  by  the  owner  to  sell  the  property  to  the  highest  bidder,  without 
any  qualification,  unless  he  shall  reserve  to  himself  openly  at  the  time 
of  the  sale  the  right  to  bid  upon  the  property,  or  shall  openly  announce 
a  price  below  which  the  property  shall  not  be  sold.  For  the  reason 
that  puffers  are  employed  upon  this  sale,  we  afBrm  the  judgment, 
without  passing  upon  the  other  questions  decided  by  the  court  bdow 
or  presented  by  the  respondent  in  his  points. 

The  judgment  must  be  affirmed,  with  costs  to  the  respond«it.  Alt 
concur. 


8BAORI8T  v.  SIORIST  Pt  al. 
(Supreme  Court,  Appellate  Division,  First  Department.   Angnst  4.  1807.) 

I.  Api-kai.— Ikkehui.ak  JunoMENT. 

Where  judKtuent  Is  entered  dlsmisslujt  the  complaint  as  to  all  the  defend- 
ants, some  of  whom  were  not  served  or  did  not  appear,  plaintiff's  remedy  1» 
tj  motion  to  set  aside  the  Judgment  for  Irregularity,  and  not  by  appeal. 
8.  Costs— Extra  Allowance. 

Where  a  suit  to  set  aside  the  probate  of  a  will  Involved  the  same  questions 
tried  In  the  probate  itroceedini;s,  from  which  an  appeal  was  then  pendinj;. 
and  It  appeared  therefrom  that  preparation  for  trial  would  be  expensive,  and 
the  trial  tedious,  there  was  no  abuse  of  discretion  In  granting  defendants  an 
extra  allowance  for  costs  on  dismissal  of  the  complaint,  as  authorized  In 
"difilcult  and  extraordinary  cases." 
t.  8ame— Amount. 

Though  the  amount  hivolved  In  a  suit  to  set  aside  the  probate  of  a  will  la 
1200,000,  It  Is  Improper  to  grant  defendants  ?1,000  as  an  extra  allowance, 
where  a  less  sum  would  fully  indemnify  them  for  expense  incurred. 

Appeal  from  trial  term,  New  York  county. 

Aj'tion  by  Francis  W.  Sca^rist  against  Francis  S.  K.  Sigrist  and 
another,  executors  of  Nicholas  Beagrist,  deceased,  impleaded  with 
others.  From  a  judgment  dismissing  the  complaint,  and  from  an 
order  granting  defendants  an  extra  allowance  for  costs,  plaintiff 
appeals.    Judgment  affirmed,  and  order  modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PAriER- 
SON,  INGRAHAM,  and  PARKER,  JJ. 

Edward  8.  Clinch,  for  appellant. 
E.  W.  8.  Jdhnston,  for  respondents. 
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RUMSEY,  J.  The  action  was  brought  under  the  proTisions  of 
flection  2653  A,  of  the  Code  of  Civil  Procedure,  to  procure  a  judg- 
ment declaring  invalid  the  probate  of  the  will  of  Nicholas  Seagrist 
Several  of  the  defendants,  among  whom  were  the  executors  of 
Nicholas  Seagrist,  appeared  and  answered;  but  others  did  not  ap- 
pear, and  some  of  them  were  not  served  with  process.  While  tlie 
action  was  in  this  condition,  a  motion  was  made  by  the  plaintiff  for 
leave  to  discontinue,  which  was  granted  upon  terms  which  seem  not 
to  have  been  accepted;  and  thereupon  the  case,  having  been  put 
upon  the  calendar,  was  reached,  and  in  its  order,  and  upon  motion 
of  the  executors,  the  complaint  was  dismissed  as  against  them  and 
-another  defendant  who  had  appeared.  A  motion  was  subsequently 
made  by  the  executors  for  an  extra  allowance,  and  the  sum  of  f  1,000 
was  awarded  to  them  upon  that  motion,  as  an  additional  allowance 
of  costs.  After  that  had  been  done,  the  executors  entered  judgment 
dismissing  the  complaint  as  to  all  the  defendants.  The  plaintiff  ap- 
peals from  this  judgment,  as  well  as  from  the  order  granting  the 
additional  allowance  of  costs. 

So  far  as  the  appeal  from  the  judgment  is  concerned,  it  is  only 
necessary  to  say  that  the  remedy  of  the  plaintiff  is  not  by  appeal. 
If  the  judgment  is  irregular,  for  the  reason  that  it  should  not  have 
been  entered  in  favor  of  those  defendants  who  were  not  served  or 
who  had  not  appeared  in  the  action,  the  remedy  of  the  plaintiff 
was  by  motion  to  set  aside  the  judgment  for  irregularity.  The  judg- 
ment therefore  must  be  affirmed  upon  the  appeal. 

In  cases  of  this  kind,  the  granting  of  an  extra  allowance  is  nec- 
essarily much  in  the  discretion  of  the  trial  court.  Whether  the  cir- 
cumstances and  the  surroundings  of  the  action  make  it  diflScult  and 
extraordinary,  within  the  meaning  of  the  section  of  the  Code,  is  a 
matter  largely  to  be  determined  by  the  court  before  whom  the  ac- 
tion is  tried;  and  it  is  only  where  an  abuse  of  the  discretion  is 
plainly  shown  that  an  appellate  court  will  undertake  to  say  that 
such  an  allowance  will  not  be  granted.  There  were  circumstances 
surrounding  this  case  which  might  well  lead  a  trial  court  to  the 
conclusion  that  the  action  was  di£Qcult  and  extraordinary.  It  was 
not  at  all  certain  that  the  action  could  not  be  maintained  by  the 
plaintiff,  and,  if  it  micrht  have  been  maintained,  it  was  quite  evi- 
dent from  the  proceedings  already  had  before  the  surrogate  that 
the  preparation  for  trial  would  be  expensive,  and  the  trial  itself 
would  be  long  and  tedious.  The  whole  matter  had  been  tried  out 
before  the  surrogate,  and,  at  the  time  this  action  was  commenced, 
the  case  was  about  to  be  argued  in  the  appellate  division,  or  had 
already  been  argued  in  that  court.  It  was  fair  to  infer  that  this 
action  was  brought,  not  solely  for  the  purpose  of  settling  the  valid- 
ity of  the  will  of  Nicholas  Seagrist,  but  to  enable  the  plaintiff  to 
delay  for  a  considerable  period  of  time  the  settlement  of  the  estate, 
and  possibly  to  tax  it  with  a  large  bill  of  costs,  for  the  purpose  of 
litigating  over  again  in  the  supreme  court  the  <ery  questions  which 
had  been  fully  tried  before  the  surrogate,  or  which,  if  the  decree  of 
the  surrogate  was  reversed,  would  necessarily  be  tried  in  the  su- 
preme court  by  a  jury.    In  view  of  that  fact,  the  court  which  grant- 
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ed  this  motion  might  well  have  said  that  the  circumstancea  sur- 
rounding the  case  were  such  as  to  bring  it  within  the  section  of  the 
Code  which  anthorizes  the  granting  of  an  allowance  in  difQcult  and 
extraordinary  cases. 

The  object  for  which  the  action  was  brought  was  to  set  aside  the 
probate  of  the  will  of  Nicholas  Seagrist.  This  will  disposed  of  the 
entire  property  of  the  testator,  amounting  to  over  $200,000.  If  the 
plaintiff  recovered  a  judgment  in  the  action,  it  would  necessarily 
affect  the  disposition  of  all  the  property  of  which  Nicholas  Seagrist 
died  the  owner,  and  would  transfer  that  property  from  the  persons 
to  whom  it  was  given  by  the  will  to  the  persons  w^ho  would  be  en- 
titled to  it  if  he  died  intestate.  The  amount  involved,  therefore, 
was  the  full  amount  of  the  property  of  the  testator,  something  over 
?200,000,  and  that  was  the  amount  upon  which  the  additional  allow- 
ance might  have  been  estimated.  But,  in  spite  of  all  that,  we 
are  inclined  to  think  that  it  was  not  proper  to  fix  the  allowance 
at  so  great  an  amount  as  (1,000.  It  does  not  appear  that  the  prep- 
aration for  the  trial  on  the  part  of  the  defendants  was  actually 
made.  The  only  expense  which  seems  to  have  been  actually  in- 
curred in  the  action  was  the  retaining  of  counsel,  and  the  payment 
of  the  counsel  fee;  and  we  think  that  a  less  sum  than  f  1,000  was 
all  that  was  required  in  the  case  for  the  indemnity  of  the  defend- 
ants, which  is  the  true  ground  upon  which  an  allowance  is  granted 
in  such  cases.  The  sum  of  (250,  we  think,  would  be  sufficient  to 
Indemnify  the  defendants  for  their  additional  expense  incurred  in 
the  action;  and  the  order  granting  an  additional  allowance  is  mod- 
ified by  reducing  the  allowance  from  (1,000  to  (250,  and  the  judg- 
ment entered  is  modified  in  the  sgme  way,  without  costs  to  either 
party  of  the  appeal  from  the  order. 

Judgment  affirmed,  with  costs,  and  order  modified  as  above,  with- 
out costs  to  either  party  in  this  court    All  concur. 


(20  App.  DIv.  80.) 

DORTHY  T.  STRAt'CHBN  et  ux. 

(Supreme  Ctonrt,  Appellate  Division,  Fourth  Department    July  29,  1887.) 

80IT  TO  COMPKI,   KECONVBTANCK — NECE89ITY   OK   FINDINGS. 

A  suit  being  merely  to  compel  reconveyance  of  properly,  It  being  clatme<1 
by  plaintiff  that  the  conveyance  was  on  agreement  of  defendant  to  make 
further  Advances  to  plaintiff,  and  that  this  was  not  done,  and  plaintiff  not 
having  asked  to  redeem.  It  Is  unnecessary  to  find  whether  the  conveyance  was 
absolute  or  by  way  of  mortgage. 

Appeal  fr<Hn  special  term,  Monroe  county. 

Action  by  John  F.  Dorthy  against  John  R  Strauchen  and  wife  to 
compel  a  reconveyance  of  lands  which  were  conveyed  to  defendant 
John  R.  Strauchen  by  two  instruments  in  the  form  of  warranty  dteds. 
and  to  compel  the  cancellation  of  a  mortgage.  Plaintiff  claimed  that 
the  deeds  were  executed  on  the  strength  of  a  promise  that  he  should 
receive  further  advances  of  money,  which  were  refused  when  John  R. 
Strauchen  obtained  possession  of  the  deeds.     From  a  judgment  sus- 
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taining  the  deeds,  and  directing  the  discharge  of  the  mortgage,  plain- 
tiff appeals,  but  in  his  brief  does  not  ask  for  a  review  of  the  part  of 
the  judgment  directing  a  cancellation  of  the  mortgage.     Affirmed. 

Trial  at  the  September  equity  term  In  1865.  The  court  found  as  conclusions 
of  law,  viz.:  "(1)  That  the  plaintiff  is  entitled  to  judgment  that  the  said  mort- 
gage, executed  as  aforesaid,  and  recorded  as  stated  in  the  ITth  finding  of  fact, 
slyill  be  delivered  to  him,  and  canceled,  and  tliat  the  record  thereof  by  the  county 
clerk  of  Monroe  county  shall  be  canceled.  (2)  That  the  defendant  Is  entitled  lo 
Judgment  that  the  conveyance  by  said  Dortby  and  wife  to  him  on  the  26th  day  of 
April,  1896,  of  the  Tonawanda  property,  is  valid  and  operative  foe  the  purposes 
for  which  the  same  is  given;  and  that  the  conveyance  of  the  Ist  day  of  May. 
1805,  from  Dorthy  and  wife  to  the  defendant  Strauchen,.  which  was  delivered  on 
the  2d  of  May,  as  aforesaid,  is  also  valid;  and  that,  as  to  those  two  conveyances, 
the  defendant  Strauchen  Is  the  owner  thereof."  On  the  3d  day  of  January,  1886, 
Judgment  was  entered  in  accordance  with  the  dedaion.  On  the  lltfa  day  of  Janu- 
ary, 1896,  the  Judgment  was  amended  by  striking  therefrom  that  portion  relating 
to  the  lis  pendens  filed  in  Erie  county.  On  the  3d  day  of  February,  1896,  the 
plaintiff  appealed  "from  the  whole  and  from  each  and  every  part  of  said  judc- 
meut."  In  the  brief  submitted.  It  Is  stated,  viz.:  "The  plalndfl  does  not  ask  to 
review  that  part  of  the  Judgment  which  directs  the  cancellation  of  the  mortgage 
described  In  the  Judgment."    The  court  made  quite  extended  findings  of  fact 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT^  ADAMS,  GEEEN,- 
and  WARD,  JJ. 

Eugene  Van  Vowhis,  for  appellant 
J.  W.  Taylor,  for  respondents. 

HABDIN,  P.  J.  An  ertended  and  elaborate  argument  has  been 
made  by  the  appellant  in  respect  to  the  pivotal  quefitionB  o4  fact  aris- 
ing at  the  trial  upon  a  large  volume  of  evidence.  In  b^ialf  of  the 
appellant  it  is  insisted  that  the  court  has  gone  wrong  upon  the  fftcts 
which  lie  at  the  foundation  of  the  decision.  In  behsdf  of  the  re^ 
spondents  an  extended  argument  has  been  submitted  to  the  court 
upon  the  facts,  testimony,  and  features  of  the  case,  for  the  purpose 
of  supporting  the  conclusions  of  fact  stated  by  the  trial  court.  After 
much  reflection  upon  the  various  phases  of  the  case  as  presented  in 
the  arguments  of  the  learned  counsel,  and  a  cautious  inspection  of  the 
evidence,  and  a  perusal  of  the  findings  oi  fact  and  the  elaborate 
opinion  delivered  by  the  trial  judge,  we  find  no  occasion  to  interfere 
with  the  findings  of  fact  stated  in  the  decision.  The  trial  court 
had  the  advantage  of  the  presence  of  the  witnesses,  observing  their 
demeanor  during  the  k>ag  trial  that  ensued,  and,  judging  by  the 
opinion  delivered,  fully  appreciated  the  different  lines  of  evidence 
presented,  and  has  stated  conclusions  which  seem  reasonable.  Giv- 
ing to  such  decision  such  influence  as  we  think  it  fairly  is  entitled  to 
in  connection  with  our  examination  of  the  evidence,  we  are  of  the 
opinion  that  the  findings  of  fact  ought  not  to  be  disturbed.  Teeter 
V.  Teeter  (Sup.)  20  N.  Y.  Supp.  259;  Cook  v.  Railroad  Co.  (N.  Y.  App.) 
39  N.  E.  2,  and  cases  cited;  Sackett  v.  Thomas,  4  App.  Div.  448,  38 
N.  Y.  Suppu  608. 

It  is  insisted  in  behalf  of  the  appellant  that  the  transactions 
disclosed  in  the  evidence  must  be  viewed  as  a  whole,  and  all  of  the 
papers  examined  in  connection  with  each  other.  The  transactions 
relating  to  the  papers  mentioned  in  the  pleadings,  and  disclosed  ia 
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the  evidence,  tranRpired  upon  several  days  from  the  26th  of  April, 
1895,  forward.  The  instrunionts  executed,  however,  related  to  dif- 
ferent properHes.  In  the  case  of  People  v.  Open  Board  of  Stock 
Brokerfl'  Bldg.  Co.,  92  N.  Y.  98,  the  deeds  that  fell  under  construction 
related  to  the  same  property,  one  from  an  executor  to  a  third  per- 
son, and  the  latter  back  to  the  executor,  under  whom,  as  an  individ- 
ual, the  vendor  claimed.  The  case  of  Knowles  v.  Toone,  96  N.  Y. 
5534,  states  the  rule  as  follows:  "Where  two  instruments  are  intended 
to  embody  a  contract  between  the  parties,  they  must  be  read  and 
construed  together.  The  fact  that  they  bear  different  dates  is  im- 
material if  the  contract  is  not  carried  into  effet't  until  both  are  ex- 
ecuted." We  think  the  trial  judge  euflSciently  observed  the  rule,  and 
that  his  opinion  clearly  indicates  that  he  followed  it  in  his  examina- 
tion and  determination  of  the  facts. 

Nor  do  we  think  the  trial  judge  committed  an  error  in  inserting 
in  the  findings  of  fact,  viz.:  "That  whether  or  not  the  conveyance 
to  Strauchen  was  an  absolute  conveyance,  or  whether  the  same  was 
by  way  of  mortgage,  does  not  clearly  appear."  It  is  quite  obvious 
from  the  scope  of  the  complaint  that  the  pleader  alleged  that  the 
securities  which  the  defendant  received  were  taken  by  way  of  mort- 
gage. The  evidence  indicates  that  at  the  time  the  deed  of  the  26th 
of  April,  1895,  was  made,  the  plaintiff  was  largely  indebted  to  the 
male  defendant,  and  that  the  defendant  had,  besides  advances  di- 
rectly made,  become  surety  upon  plaintiffs  paper.  The  mortgage 
of  the  29tb  of  April,  1895,  was  not  in  terms  for  flO.OOO.  In  the  con- 
sideration clause  were  the  words:  "In  consideration  of  the  sum  of 
one  dollar  and  other  valuable  consideration."  And  in  the  condition 
clause  were  the  following  words:  "This  grant  is  intended  as  a  con- 
tinuing collateral  security  for  the  payment  to  the  said  party  of  the 
second  part  of  any  and  all  notes,  checks,  and  other  obligations  made 
or  incurred  by  the  said  John  F.  Dorthy,  party  of  the  first  part,  to 
the  party  of  the  second  part,  and  for  any  renewal  or  renewals  thereof, 
and  for  any  charges  or  expenses  that  the  party  of  the  second  part 
may  incur  for  the  benefit  of  the  said  John  F.  DtHrthy,  and  to  save 
harmless  the  party  of  the  second  part  from  all  loss,  cost,  and  damage 
that  he  may  sustain,  either  as  indorser  of  any  such  note,  check,  or 
other  obligation  of  the  said  John  F.  Dorthy,  or  as  holder  and  owner 
thereof,  or  of  any  part  thereof."  Although  the  deed  of  April  26th 
was  in  form  absolute,  as  appears  by  an  inspection  of  it,  we  think, 
notwithstanding  the  defendant  had  alleged  in  the  answer  that  the 
deed  was  absolute,  the  trial  judge  committed  no  error  in  inserting 
the  clause  in  his  findings  of  fact  which  has  been  quoted;  and  we 
think  that  no  error  is  presented  by  the  use  of  the  language  of  the 
following  words,  viz.:  "Whether  the  same  was  by  way  of  mortga^ 
does  not  clearly  appear."  The  plaintiff  not  having  asked  in  his 
complaint  to  redeem  from  the  deed,  it  was  not  important  that  the 
question  as  to  his  right  to  so  redeem  should  be  determined  in  this 
action.  The  foregoing  views  lead  to  sustainmg  the  result  reached 
at  the  equity  term. 

Judgment  afflrpied.  with  costs.     All  concar. 


Digitized  by 


Google 


954  M  NEW  YORK  SUPPLEMENT  (Sup.  OL 

and  80  New  York  Bteta  ReporMr. 

<20  App.  Dlv.  171.) 

CUNNINGHAM  v.  SYRACUSE  IMP.  00. 

(Snpreme  Court,  Appellate  Division,  Fourth  D^Mtrtment   July  28,  180T.> 

Mabteh  and  Servant — Fellow  Sebvants. 

Plaintiff,  ■while  In  the  employ  of  a  third  party  as  a  teamster,  was  tempo- 
rarily hired  by  him  to  defendant,  and  set  to  hauling  stone  under  the  direction 
of  defendant's  foreman,  and  with  the  assistance  of  bis  servants,  and,  while 
performing  such  service  for  defendant,  was  Injured  through  the  negligence  of 
one  of  his  assistants.  Beld  tliat,  as  defendant  was  plalntifTs  master  at  the 
time  of  such  Injury,  and  was  also  the  master  of  the  person  whose  negUgenoe 
caused  the  Injury,  such  person  and  plaintiff  were  fellow  servants. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Patrick  Cunningham  against  the  Syracuse  Improvement 
Ck>inpany.  From  a  judgment  diraiissing  the  complaint,  and  for 
costs,  plaintiff  appeals.    Affirmed. 

The  plaintiff  was  a  teamster  In  the  employ  and  pay  of  one  John  W.  Oee.  On 
ihe  13th  of  August,  1896,  Gee  agreed  with  the  defendant  to  furnish  it  a  team, 
wagon,  and  man  to  haul  stone  for  $3.50  per  day,  and  he  thereupon  directed  the 
plaintiff  to  take  a  team,  and  perform  whatever  work  was  required  .of  him  by  the 
defendant.  In  obedience  to  these  Instructions,  the  plaintiff,  on  the  following 
morning,  went  with  his  team  to  the  canal  near  what  is  known  as  the  "wide  wa- 
ters" in  the  city  of  Syracuse,  at  which  place  a  boat  loaded  with  stone  was  moored 
to  the  bank.  He  reached  the  canal  at  about  half  past  6  o'clock,  and  waited  "until 
the  boss  and  his  men  came."  At  7  o'clock  the  "boss"  stationed  his  men,  called 
to  the  plaintiff  to  drtve  forward,  told  him  where  to  place  his  wagon,  and  directed 
him  to  help  load  stone  thereon.  He  also  instructed  him  as  to  the  number  of  stones 
to  draw  at  a  time,  and  as  to  the  proper  method  of  placing  them  on  his  wagon. 
The  plaintiff  followed  the  Instructions  thus  given,  and  proceeded  to  load  his 
wagon.  The  stones  were  swung  from  the  boat  onto  the  wagon  by  means  of  a 
den-Ick,  and,  while  the  plaintiff  was  occupied  in  placing  them  in  proper  position, 
one  of  the  defendant's  E«rvant8  negligently  permitted  a  large  stone  to  be  swung 
towards  the  wagon  without  any  warning  to  the  plaintiff,  in  consequence  of  whldi 
tlie  latter  was  hit,  and  quite  severely  Injured.  It  is  to  recover  damages  for  the 
injury  thus  received  that  this  action  Is  sought  to  be  maintained. 

Argued  before  HARDEN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Walter  N.  Magee,  for  appellant. 
W.  S.  Andrews,  for  respondent. 

ADAMS,  J.  At  the  close  of  the  plaintiff's  evidence  a  nonsuit  was 
directed  by  the  learned  trial  court,  upon  the  ground  that  the  injury 
of  which  the  plaintiff  complains  was  inflicted  by  the  negligence  of 
a  fellow  servant,  and  the  determination  thus  reached  presents  the 
sole  question  which  this  court  is  called  upon  to  review.  It  is,  of 
course,  not  to  be  denied  that  at  the  time  of  the  accident  the  plaintiff 
and  the  person  whose  negligence  caused  his  injury  were  engaged  in 
a  common  occupation.  But  it  is  insisted,  nevertheless,  that  they  were 
in  no  legal  sense  co-servants,  for  the  reason  that  they  were  not  in  the 
employ  of  the  same  master.  And,  if  this  contention  is  well  founded, 
it  is  needless  to  say  that  the  direction  which  was  given  to  the  case  at 
the  trial  was  unwarranted,  for  it  must  be  assomed  for  the  purpose  of 
this  review  that  the  person  in  charge  of  the  derrick  was  negligent,  and, 
as  the  relation  of  master  and  servant  existed  bet«'een  him  and  the 
defendant,  it  necessarily  follows  that  the  latter  was  liable  for  the  neg- 
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ligence  of  the  former,  unless  he  and  the  plaintiff  were  fellow  servantft 
It  must  be  our  endeavor,  therefore,  to  determine  whether  the  position 
assumed  by  the  defendant  is  tenable  in  the  face  of  the  undisputed 
facts  of  the  case;  and  in  making  this  attempt  it  is  of  primary  impor- 
tance to  find  some  test  by  which  ttie  plaintiff's  relation  to  the  defend- 
ant can  be  definitely  ascertained.  It  is  well  settled  that,  in  order  to 
establish  the  relation  of  master  and  servant,  it  is  necessary  that  the 
employer  shall  not  only  select  the  workman,  but  that  he  shall  also 
possess  the  right  to  direct  him  in  the  performance  of  his  work,  as 
well  as  to  discharge  him  for  incompetency  or  misconduct.  Butler  v. 
Townsend,  126  N.  Y.  105-108,  26  N.  E.  1017.  When  the  relation  is 
thus  established,  the  doctrine  of  respondeat  superior  applies  as  be- 
tween the  master  and  third  parties.  And  this  doctrine  is  founded 
upon  the  power  which  the  master  has  the  right  and  is  bound  to  exer- 
cise over  the  acts  of  his  subordinates  for  the  prevention  of  accidents. 
Blake  v.  Ferris,  6  N.  Y.  48-53.  We  think  it  is  quite  apparent,  there- 
fore, that  the  real  test  of  relationship  is — ^First,  employment;  and,  sec- 
ond, power  and  control  over  the  person  employed.  Or,  as  it  has  been 
tersely  stated  by  a  text  writer  of  recognized  ability:  "In  all  such 
cases  the  test  is  whether,  at  the  time  of  the  injury,  the  servant  was 
subject  to  the  master's  control."     Wood,  Mast.  &  S.  §  424. 

Subjecting,  then,  the  facts  of  the  case  in  hand  to  an  application  of 
this  test,  we  find  that  the  element  of  power  or  control  is  pretty  con- 
clusively established;  for  it  is  undisputed  that  the  plaintiff,  while  en- 
gaged in  drawing  stone  for  the  defendant,  was  under  the  absolute 
control  of  the  latter;  that  he  received  directions  from  the  defend- 
ant's foreman  as  to  where  he  should  station  his  wagon  while  it  was 
being  loaded,  as  to  the  manner  of  loading  the  stone,  and  where  to 
unload  the  same,  and  that  he  obeyed  these  instructions.  In  all  these 
respects,  therefore,  he  occupied  precisely  the  same  relation  towards 
the  defendant  as  did  the  other  workmen  who  were  associated  with 
him.  But  it  is  urged  that  there  is  still  lacking  the  element  of  em- 
ployment which  is  essential  to  the  creation  of  the  relation  of  master 
and  servant,  and  in  one  sense  this  contention  is  true,  for,  unquestion- 
ably, at  the  time  of  the  accident  Ounningliam  was,  generally  speaK- 
ing,  in  the  employ  of  Gee,  and  was  working  only  temporarily  for  the 
defendant,  by  permission  of  his  general  employer.  But  did  this  cir- 
cumstance affect  Cunningham's  relation  towards  his  fellow  laborers? 
That  is,  as  to  them,  did  it  constitute  him  a  stranger,  instead  of  a  co- 
servant?  In  order  to  obtain  a  satisfactory  solution  of  this  question 
it  must  be  borne  in  mind  that  the  principle  invoked  by  the  defendant, 
and  which  has  thus  far  been  applied  to  this  case,  is  one  which  has 
secured  recognition  in  this  country  for  more  than  half  a  century. 
Murray  v.  Railroad  Co.,  1  McMul.  385;  Farwell  v.  Railroad  Co.,  4 
Mete.  (Mass.)  49.  Briefly  stated,  this  principle  is  that,  when  a  per- 
son accepts  employment  in  a  business  in  which  others  are  engaged 
with  him,  there  is  an  implied  agreement  upon  his  part  to  assume  all 
the  ordinary  risks  attending  such  business,  including  accidents  which 
result  from  the  carelessness  of  his  co-employ6s;  and  the  foundation 
ui)oa  which  it  rests  is  unity  of  service  and  control.  In  a  case,  there- 
fore, where  unity  of  service  and  control  ig  found  to  exist,  the  natural 
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deduction  would  appear  to  be  that,  if  a  person  is  injured  by  the  care- 
lessness of  another,  and  at  the  time  of  the  accident  thev  are  both  sub- 
ject to  the  orders  and  control  of  a  common  master,  they  are  co-serv- 
ants as  to  the  particular  employment  in  which  they  are  engaged,  al- 
though one  of  them  may  at  the  same  time  happen  to  be  in  the  general 
service  of  a  third  party.  Or,  to  state  the  proposition  more  concisely, 
a  person  who  is  temporarily  employed  while  in  the  general  service 
of  another  must  be  treated,  as  to  that  particular  employment,  as  tiie 
servant  of  the  person  thus  employing  him;  and  the  person  who  has 
the  right  to  direct  and  control  his  conduct  in  that  particular  business 
must  likewise  be  regarded  as  his  master,  for  it  is  quite  clear  that  the 
existence  of  the  general  relation  of  master  and  servant  does  not  ex- 
clude a  like  relation  between  the  servant  and  a  third  party  to  the  ex- 
tent of  the  special  service  in  which  the  servant  may  be  actoally  eai- 
gaged. 

The  rule  as  thus  stated  has  long  been  recognized  and  adopted  in 
Massachusetts.  In  the  case  of  Kimball  v.  Cushman,  103  Mass.  194, 
it  was  deemed  applicable  as  to  liability  to  a  stranger  for  the  ne^i- 
gence  of  one  employed  in  a  special  service,  and  in  the  more  recent 
^ases  of  Johnson  v.  City  of  Boston,  118  Mass.  114;  Hastv  v.  Sears,  157 
Mass.  123,  31  N.  E.  759;  Morgan  v.  Smith,  150  Mass.  576,  35  N.  E. 
101;  and  Coughlan  v.  aty  of  Cambridge,  166  Mass.  268,  44  N.  E.  218, 
— it  was  applied  where,  as  in  the  present  case,  the  general  employer 
h.id  temporarily  loaned  his  servant  to  another  for  some  particular  pur- 
(•ose.  In  this  state  the  decisions  upon  this  question  appear  to  be 
somewhat  conflicting.  In  a  comparatively  early  case  it  was  held  by 
the  general  term  of  the  Fourth  department  that  where  a  servant  was 
loaned  by  his  general  employer  to  a  third  party  for  some  special  serv- 
ice, and  while  engaged  in  the  performance  thereof  carelessly  drove 
into  and  injured  the  wagon  of  a  stranger,  the  general,  and  not  the 
special,  employer  was  liable.  Michael  v.  Stanton,  3  Hun,  462.  And 
in  the  more  recent  case  of  Murray  v.  Dwight,  15  App.  Div.  241,  44  N. 
Y.  Supp.  234,  the  appellate  division  in  the  Third  department,  in  re- 
viewing some  of  the  authorities  to  which  we  have  adverted,  as  well 
as  several  leading  English  cases  involving  the  same  question,  lays 
much  stress  upon  the  fact  that  in  the  case  which  it  was  considering  a 
horse  was  loaned  by  the  general  employer  with  his  servant,  and  seems 
to  regard  this  fact  as  calling  for  the  application  of  a  different  rale  from 
the  one  which  would  obtain  if  the  servant  only  had  been  loaned. 
Why  this  should  be  so,  especially  in  a  case  wh««  the  servant,  and  not 
a  stranger,  is  the  party  injured,  we  must  confess  our  inability  to  un- 
derstand. But  as  the  decision  in  the  case  last  cited  appears  to  rest 
mainly  npon  the  fact  that  the  accident  to  which  the  plaintiff  attrib- 
uted his  injury  did  not  occur  during  the  course  of  his  actual  employ- 
ment, what  is  said  in  the  prevailing  opinion  as  regards  the  qunttlon 
here  under  consideration  may  perhaps  be  treated  as  obiter.  But, 
however  this  may  be,  we  think  that  the  court  of  appeals  in  at  least  two 
instances  has  very  clearly  indicated  the  rule  which  should  govern  in 
cases  of  this  character.  Wyllie  v.  Palmer,  137  N.  Y.  248,  33  N.  E. 
381 ;  Mclnemey  v.  Canal  Co.,  151  N.  Yl  411,  45  N.  E.  848.  In  the 
case  first  cited  the  defendant  sold  a  quantity  of  fireworks  to  a  corn- 
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mittee  of  the  citizens  of  the  city  of  Autiun,  and  at  the  time  fixed  upon 
for  their  exhibition  sent  a  man  and  a  boy  to  Auburn  to  assist  the 
committee  in  managing  the  display.  The  expenses  of  these  two  per- 
flona  were  paid  by  the  committee,  under  whose  directions  and  control 
they  acted  while  in  Auburn.  A  rocket  which  was  discharged  by  the 
boy  struclc  and  injured  one  of  the  plaintiffs,  and  in  an  action  against 
the  general  employer  to  recover  damages  for  such  injury,  it  was  held 
that: 

"The  fact  that  the  party  to  whose  wrongful  or  nejrIlKent  act  an  Injiiiy  may  l»e 
traced  was  at  the  time  In  the  general  employment  and  pay  of  another  person 
does  not  necessarily  make  the  latter  the  master,  and  responsible  for  Jtiis  acts, 
rhe  master  is  the  pei-son  in  whose  business  he  is  engaged  at  the  time,  and  who 
has  the  right  to  control  and  direct  his  conduct" 

When  we  come  to  apply  the  rule  as  it  is  thus  stated  to  the  present 
-case,  we  are  unable  to  see  why  it  does  not  necessarily  dispose  of  the 
question  we  have  been  considering;  for,  as  has  already  been  stated, 
the  plaintiff,  at  the  time  he  received  his  injury,  was  engaged  in  per- 
fcmiing  services  for  the  defendant,  who  had  the  right,  and  did  ac- 
tually assume,  to  control  his  conduct.  For  any  misconduct  or  inabil- 
ity to  perform  the  service  required  of  him  the  defendant  could  un- 
doubtedly have  discharged  him,  and  returned  him  to  his  general  em- 
ployer. The  defendant  was,  therefore,  at  that  time  the  plaintiff's 
master,  and  as  it  was  also  the  master  of  the  person  whose  n^Iigence 
caused  the  injury  it  follows  that  this  person  and  the  plaintiff  were 
co-servants  in  the  same  common  employment,  and  that  no  action  lies 
against  the  defendant  for  the  injury  sustained  by  the  plaintiff.  Bo- 
zelle  v.  Rose,  3  App.  Div.  132,  39  N.  Y.  Supp.  363.  The  judgment 
appealed  from  should  therefore  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(21  Misc.  Kep.  10.) 

MULLANE  V.  HOUSTON,  W.  ST.  &  P.  F.  R.  CO. 

(Supreme  C(Jbrt,  Appellate  Term.   July  29,  1897.) 

I.  Master  anu  Skrvant — Fktxow  Servants. 

The  tr.nok  master  of  a  cable-road  company,  who  has  nutliorlty  to  hire  men. 
and  lias  sole  charge  of  a  squad  of  worklngmen  under  him,  rei>re3ent8  the 
compony,  and  Is  not  a  fellow  savant  of  the  workers  under  him. 

II.  Same— Dankkkocs  Empi.oymkkt. 

Plaintiff  was  ordered  by  the  track  master  to  go  down  into  a  manhole  of  the 
cable  road  and  examine  a  grease  trap.  To  his  objection  that  the  place  was 
dangerous  by  reason  of  the  cable,  the  track  master  replied  that  he  would  see 
the  engineer,  and  that  the  cable  would  not  start  while  plaintiff  was  down  be- 
low, and  again  ordered  him  to  descend.  Plaintiff,  relying  on  the  track  mas- 
ter's promise,  went  below,  and  wtiile  there  the  cable  started.  Inflicting  injuries 
upon  him.  Held,  that  plaintiff  properly  relied  on  the  track  master's  assui'auce 
of  safety,  and  the  company  was  liable  for  the  Injuries. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Patrick  Mullane  against  the  Houston,  West  Street  &  Pa- 
vonia  Ferry  Railroad  Company.  A  judgment  for  plaintiff  was  af- 
firmed by  the  general  term  (45  N.  Y.  Supp.  1030),  and  defendant  ap- 
peals.   A£Brmed. 
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Argned  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

H.  A.  Bobinson  (J.  T.  Little  and  T.  H.  Lord,  of  counsel),  for  appel- 
lant. 

M.  P.  O'Connor,  for  respondent 

McADAM,  J.  The  action  was  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  reason  of  the  negligence  of 
the  defendant.  It  appears  that  prior  to  November  24, 1893,  the  plain- 
tiff was  employed  by  the  defendant,  through  its  track  master,  Mr. 
Oreenwald,  who  had  sole  charge  and  control  of  the  plaintiff  and  his 
co-workers.  The  apparatus  upon  which  the  plaintiff  was  put  to 
work  was  called  a  "gypsy."  It  was  located  on  Seventh  avenue,  about 
30  feet  south  of  Fifty-Ninth  street;  and  two  men  worked  upon  it, — 
one  on  the  surface  of  the  street,  and  the  other  in  a  hole  below.  On 
rhe  evening  of  November  24th,  Greenwald  came  to  the  plaintiff  and 
told  him  that  in  the  early  hours  of  the  following  morning  the  plaintiff 
should  leave  the  gypsy  on  which  he  was  then  working,  and  go  into 
another  hole,  about  30  feet  further  north,  to  examine  a  grease  box. 
In  this  hole  where  the  plaintiff  was  ordered  to  go  there  was  machin- 
ery for  the  purpose  of  carrying  and  operating  the  cable.  The  plain- 
tiff objected  to  entering  the  hole,  saying  to  Greenwald  that  it  was 
dangerous.  Greenwald  again  told  him  to  go  down  there,  and  that 
"he  would  see  the  engineer,  and  that  the  cable  would  not  start"  while 
the  plaintiff  was  down.  Greenwald  thereafter  went  away  for  the 
purpose,  as  the  plaintiff  supposed,  of  giving  the  orders  not  to  start 
the  cable,  according  to  his  promise.  The  plaintiff  acted  on  this  belief, 
and,  with  a  fellow  workman  named  Fall,  went  down  into  the  hole  to 
carry  out  Greenwald's  orders.  When  they  entered  the  cable  was  not 
in  motion,  but  while  down  there  the  machinery  was  put  in  motion 
and  the  cable  started,  inflicting  the  injuries  of  which  the  plaintiff  com- 
plained. The  injuries  having  been  caused  by  Greenwald's  failure  to 
give  proper  notice  to  the  engineer  according  to  his  promise,  the  plain- 
tiff made  out  a  case  sufficient  to  go  to  the  jury,  under  the  principle 
decided  in  Floettl  v.  Railroad  Co.,  10  App.  Div.  308,  41  N.  Y.  Supp. 
792,  in  which  the  court  (at  page  314,  10  App.  Div.,  and  page  796,  41 
N.  Y.  Supp.)  said: 

"We  do  not  think  this  Is  a  case  In  which  It  can  be  said  that  the  plaintiff  was 

coerced  into  the  trench.  He  did  not  go  into  it  in  obedience  to  the  command,  but 
in  reliance  on  the  assurance  given.  Nor  did  he  rely  upon  the  better  judgment  of 
the  master  concerning  the  safety  of  the  place  in  which  he  was  to  work.  His  own 
evidence  excludes  that  consideration.  But  he  relied,  and  had  the  right  to  rely, 
upon  the  promise  of  his  superior,  who  was  In  charge  of  the  work,  ttiat  the  place 
would  be  made  safe  under  the  conditions  in  which  he  was  induced  to  work  In  it 
That  that  was  the  assurance  given  and  binding  upon  the  master  is  quite  dear 
in  this  case.  It  was  not  a  mere  promise  or  assertion  or  guaranty  of  a  fellow 
servant.  The  nature  of  the  work  done,  the  relation  of  this  foreman  to  that  work, 
the  control  which  he  had  over  the  Jonson  Company's  servants  employed  therein, 
all  show,  prima  facie,  at  least,  ttiat  this  foreman  was  in  a  place  of  responsibility, 
directing  work  which  required  skilled  labor,  of  a  peculiar  kind,  in  and  about  an 
apparatus  somewhat  compUoated  In  its  structure.  And  so  the  foreman  was  repre- 
.sentiuK  the  master  in  and  aliout  that  kind  of  work,  the  superintendence  and  ^ 
rerrion  of  which,  had  the  master  been  an  individual  and  not  a  corporation,  might 
well  have  been  asstmied  by  the  ma.ster  bimsdf." 
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See,  also,  Pantzar  v.  Mining  Co.,  99  N.  Y.  368,  2  N.  E.  24;  Rettig 
v.  Transportation  Co.,  6  Misc.  Rep.  328,  26  N.  Y.  Supp.  89G,  affirmed 
144  N.  Y.  715,  39  N.  E.  859;  Stuber  v.  McEntee,  142  N.  Y.  200,  36 
N.  E.  878. 

Ab  the  defendant  was  boand  to  famish  the  plaintiff  with  a  safe 
place  in  which  to  work,  ander  the  conditions  in  which  he  was  in- 
duced to  work  in  it,  we  think  the  plaintiff  had  the  right  to  rely  upon 
the  aasarance  of  Greenwald,  and  that,  in  giving  it,  Greenwald  was 
performing  a  duty  which  the  defendant  owed  to  its  servants,  and  not 
a  mere  detail  of  work  as  a  fellow  servant,  for  whose  miscondact  to  a 
co-worker  a  master  is  not  liable.    Greenwald  testified  that: 

"The  role  Is  not  to  start  the  cable  when  any  person  Is  working  outside  [referring 
apparently  to  work  in  tbe  holes],  but,  If  the  engineer  is  not  notified  to  that  effect, 
he  takes  it  for  granted  that  everything  la  supplied  tot  him  to  start  at  any  time." 

The  assurance  was  no  doubt  given  with  reference  to  this  rule,  with 
which  Greenwald  appears  to  have  been  familiar.  The  plaintiff  had 
no  ofBcial  method  of  commnnicating  with  the  defendant,  except 
through  its  foreman,  the  track  master,  whose  position  was  of  sufll- 
cient  importance  to  warrant  the  engineer,  or  those  in  control  of  the 
power  house,  in  obeying  his  direction  to  observe  the  rale,  and  not  start 
the  machinery,  that  his  assurance  of  safety  given  to  the  plaintiff 
might  be  made  good.  On  the  other  hand,  it  is  not  so  certain  that 
the  engineer  would  have  heeded  such  a  suggestion  by  one  of  the  many 
laborers  employed  by  the  defendant,  whose  connection  with  the  road 
is.  as  a  rule,  known  only  to  their  foreman.  The  case  was  fairly  sub- 
mitted to  the  jury  by  a  charge  to  which  no  exception  was  taken,  and 
the  verdict,  which  was  for  f  500,  is  moderate  in  amount. 

Judgment  afSrmed,  with  costs.     All  concur. 


<;:(»  .\pp.  DlT.  168.) 

OVIATT  V.  HOPKINa 

(Supreme  Gonrt,  Appellate  Division,  Fourth  Department.   July  29.  1897.) 

Trusts — Termination — Dob  Process  of  Law. 

Laws  1803,  c.  462,  and  Laws  1806,  c.  547.  8  8.3,  which,  while  still  assert- 
ing tliat  the  legal  estate  of  an  express  trust  vests  In  the  trustee,  and  hljn 
only,  assumes  to  furnish  means  by  which  the  beneficiary  can  alienate  his 
interest,  and  thus  terminate  the  trust  without  the  consent  of  the  trustee,  vio- 
lates the  provision  of  Oonst.  art.  1,  g  6,  against  depriving  one  of  property 
without  due  process. 

Submission,  on  facts  admitted,  under  Code  Civ.  Proc.  §§  1279- 
1281,  of  a  controvei-sv  between  Wilson  D.  Oviatt.  as  plaintiff,  and 
John  H.  Hopkins,  trustee,  defendant.     Judgment  for  defendant. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and  WARD, 
JJ. 

Sol  Wile,  for  plaintiff. 
John  H.  Hopkins,  in  pro.  per. 

ADAMS,  J.     The  conceded  facts  of  this  case  are  that: 

"Kosllla  D.  Ovtatt  died  on  tlie  10th  day  of  January,  1884,  at  Rochester,  N.  T., 
seised  of  the  fee  of  all  that  tract  or  parcel  of  land  situate  in  the  city  of  Rochester 
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nforesald,  and  being  lot  No.  five  (5)  of  the  Ely  plat,  and  described  In  her  last 
will  and  testament  as  store  and  building  known  eus  '38  South  St.  Paul  Street." 
She  left  a  last  will  and  testament  dated  11th  July.  1883,  which  was  admitted  to 
probate  by  the  surrogate  of  Monroe  county  on  the  24th  day  of  March,  188-4;  and 
upon  that  day  John  H.  Hopkins  was  duly  appointed  executor  of  and  trustee  unda* 
said  will;  and,  he  having  duly  qualltied,  letters  testamentary  were  Issued  to  him 
by  said  surrogate  upon  said  24th  day  of  March,  1884.  That  among  other  things 
the  testator  deyised  the  real  estate  aforedescribed  to  said  John  H.  Hopkins  In 
trust  'to  receive  the  rents  and  profits  of  the  same,  and  pay  said  rents  and  protlts 
over  to  or  for  the  benefit  of  Wilson  D.  Oviatt,  son  of  testator,'  above  named  pialn- 
tur,  'for  and  during  the  term  of  bis  natural  life';  and  at  his  death  testator  dl- 
i-ecta  and  empowers  said  trustee  to  sell  said  premises  and  convert  the  same  Into 
money,  and  pay  the  same  over  to  Percy  D.  Oviatt,  the  child  of  Wilson  D.  Oviatt, 
at  the  time  he  shall  arrive  at  the  age  of  twenty-one  years,  oi?  said  trustee  may 
convey  said  premises  to  him  at  his  discretion,  as  to  which  will  be  the  best  for 
said  Percy.  That  on  the  80th  day  of  April,  1897,  Percy  D.  Oviatt  aforesaid  arrived 
at  the  age  of  twenty-one  years.  That  on  the  6th  day  of  May,  1897.  said  Percy 
D.  Oviatt,  by  a  deed  dated  that  day,  sold  and  conveyed  all  his  Interest  in  said 
premises  under  the  will  of  Roailla  D.  Oviatt,  deceased,  to  his  father,  the  said 
Wilson  D.  Oviatt  Wilson  D.  Oviatt  has  rdeased  the  said  John  H.  Hopkhis  from 
any  and  every  claim  which  he  might  have  against  the  said  John  H.  Uopldns.  as 
trustee,  on  accotmt  of  any  provision  contained  In  the  will  of  RosiUa  D.  Oviatu 
deceased." 

And  upon  these  facts  the  question  to  be  determined  by  this  court 
is,  has  the  trust  estate  created  by  the  will  of  Mrs.  Oviatt  ceased,  in 
accordance  with  section  83,  c.  46,  Gen.' Laws,  and  section  63,  art.  2, 
tit.  2,  c  1,  pt.  2,  Bey.  St,  as  amended  by  chapter  452,  Laws  1893? 
It  is  expressly  declared  by  section  80  of  what  is  known  as  the  "Real 
Estate  Law"  (being  chapter  547,  Laws  1896)  that  an  exiM%ss  trust 
shall  vest  the  legal  estate  in  the  trustee,  subject  only  to  the  execution 
of  the  trust,  and  that  the  beneficiary  shall  not  take  any  legal  estate 
or  interest  in  the  property,  but  may  enforce  the  performance  of  the 
trust.  This  declaration,  however,  was  no  innovation  upon  existing 
statutes,  for  it  was  simply  a  re-enactment  of  a  provision  of  the  law 
of  uses  and  trusts.  4  Rev.  St.  (8th  Ed.)  p.  2438.  It  must  be  con- 
ceded, therefore,  at  the  very  threshold  of  our  inquiry,  that  the  de- 
fendant, as  trustee  under  the  will  of  Mrs.  Oviatt,  when  he  entered 
upon  the  execution  of  his  trust  became  invested  with  the  legal  title 
to  the  trust  estate,  and  that,  so  long  as  the  trust  thus  created  con- 
tinued, the  beneficiary's  interest  therein  did  not  extend  beyond  tbe 
right  to  enforce  the  execution  of  the  trust.  This  being  so,  the 
real  question  to  be  considered  is,  how  can  such  a  trust  be  terminated? 
We  think  that  prior  to  the  attempted  modification  of  the  rule  by 
legislative  enactment,  to  which  reference  will  be  made  later  on,  this 
question  might  have  been  answered  in  a  general  way  by  saying  that 
an  express  trust  could  not  be  terminated  or  dissolved  until  the  expira- 
tion of  the  time,  or  the  fulfillment  of  the  purpose,  for  which  it  was 
created.  1  Rev.  St.  p.  730,  §  67;  Watkins  v.  Reynolds,  123  N.  Y.  211, 
25  N.  E.  322.  The  rule  as  thus  stated  is  nevertheless,  like  most 
other  rules  of  law,  subject  to  exceptions,  as  where  unforeseen  exigen- 
cies arise  which  render  the  execution  of  a  trust  impossible  or  imprac- 
ticable, in  which  case  a  court  of  equity  doubtless  might  decree  a  dis- 
solution. But,  save  in  rare  instances,  the  courts  have  been  exceed- 
ingly careful  to  assert  only  a  supervisory  power  over,  and  to  protect, 
rather  than  destroy,  trust  estates.     It  seems,  however,  that  in  1893, 
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and  again  in  1896,  the  l^slatnre,  while  still  asserting  that  the  legal 
estate  of  an  express  trust  vested  in  the  trustee,  and  in  him  only,  as- 
sumed to  furnish  a  means  by  which  the  beneficiary  could  alienate 
his  trust  interest,  and  thus  terminate  the  trust  without  the  consent 
of  the  trustee.  Laws  1893,  c.  452;  Laws  1896,  c  547,  §  83.  This 
legislation,  it  seems  to  us,  comes  dangerously  near  the  violation  of 
the  fundamental  law  of  the  state;  for  if,  as  in  this  case,  the  legal 
estate  in  the  trust  property  vests  in  the  trustee,  it  hereby  becomes 
property  in  his  hands,  and  it  is  difficult  to  see  how  it  is  within  the 
province  of  either  courts  or  legislature  to  deprive  him  of  that  prop- 
erty without  due  process  of  law.  Const,  art.  1,  §  6.  In  a  recent 
decision  by  the  court  of  appeals  the  right  of  the  courts  to  interfere 
with  such  interests  is  denied  in  this  emphatic  language : 

"We  know  of  no  power  possessed  by  any  court  to  compel  a  trustee  to  conaeut 
to  a  destruction  of  the  trust.  *  *  *  By  the  sixtieth  section  of  the  law  of  uses 
and  trustB  (4  Rev.  St.  [8th  Bd.]  p.  2438)  the  whole  estate  In  the  lands  embraced 
in  the  trust  provisions  of  the  will  Is  for  the  time  being  vested  in  the  trustee, 
both  In  law  and  In  equity,  subject  only  to  the  execution  of  the  trust.  A  judg- 
ment of  the  court  which  compels  him  to  part  with  his  title  to  this  property  with- 
out a  trial,  without  the  submission  of  competent  proofs,  and  without  ttie  applica- 
tion of  the  well-eetabllshed  principles  of  law  regiUating  the  determination  of  such 
qnestioos.  Is  in  direct  violation  of  the  fundamental  law  of  the  state  and  of  so- 
ciety."   Cnthbert  v.  Chauvet,  136  N.  Y.  326-328,  82  N.  B.  1068. 

And  if  the  courts  are  unable  to  decree  a  destruction  of  a  trust, 
in  opposition  to  the  wishes  of  the  trnstee,  without  doing  violence 
to  the  constitation,  we  fail  to  discover  how  the  edict  of  the  legis- 
lature, even  when  clothed  with  all  the  formalities  of  deliberate  en- 
actment, and  expressed  in  the  faultless  idiom  which  characterizes 
the  amendment  of  1893,  can  accomplish  that  object  without  encoun- 
tering the  same  insuperable  obstacle.  Powers  v.  Bergen,  6  N.  Y. 
358;  Br^voort  v.  Grace,  53  N.  Y.  245;  People  v.  Powers,  147  N.  Y. 
104-109,  41  N.  E.  432.  It  follows,  therefore,  that  our  conclusion 
upon  the  question  submitted  to  us  is  that  the  trust  estate  created  by 
the  will  of  Mrs.  Oviatt  was  not  destroyed  by  reason  of  the  facts 
stated  in  the  submission,  that  the  same  still  exists,  and  that  the 
defendant  is  entitled  to  enter  a  judgment  to  that  effect,  and  also  for 
the  costs  of  this  action. 

Judgment  ordered  accordingly.     All  concur. 


<2 )  .vpp.  Div.  208.) 

MARTIN  V.  GOI>DSTBIN. 

(Supreme  Court.  Appdlate  Division,  Fourth  Department   July  20,  1807.) 

1.  Process— Skrvice  on  noi.YDAT — Validity. 

Legal  process  Is  void  wha*  the  party  has  caused  It  to  be  returned  on  Sat- 
urday, which  Is  observed  as  holy  by  the  party  on  whom  the  process  is  serv- 
ed, in  view  of  Pen.  Code,  {  271,  making  one  criminally  liable  for  procuring 
such  service,  though  no  statute  in  express  terms  forbids  such  service. 

2.  8amk— Criminal  Liability — Intbst. 

Under  Pen.  Code,  i  271,  providing  that  "whoever  maliciously  procures  any 
process  In  a  civil  action  to  be  served  on  Saturday,  upon  any  person  who  ke<>ps 
Saturday  as  holy  time,  •  •  •  or  ser»-e8  upon  him  any  process  returnable 
on  that  day,  or  maliciously  procures  any  civil  action  to  which  such  person  is 
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a  party  to  be  adjonmed  to  tliat  day  for  trial,"  la  guQty  of  a  misdemeanor,  a 
plnintiff  who  procures  process  against  such  person  to  be  returned  on  Satnr- 
day  through  Inadvertence,  and  without  Intent  to  fix  the  return  on  a  day  kept 
holy  by  defendant.  Is  not  criminally  liable,  and  hence  such  process  Is  not 
void. 
Ward,  J.,  dissenting. 

Appeal  from  Monroe  connty  court. 

Action  by  Bernard  F.  Martin  against  David  Goldstein.  A  jndg- 
ment  vacating  a  warrant  of  attacliment  and  a  summons  issued 
therein  (39  N.  Y.  Supp.  254)  was  affirmed  by  the  county  court,  and 
plaintiff  appeals.    Reversed. 

This  action,  which  was  brought  to  recover  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  was  commenced  In  the  municipal  court  of  the  city  of 
Hochester  on  the  9th  day  of  April,  1886.  At  the  time  of  the  issuing  of  the  sum- 
mons a  verified  complaint  was  duly  filed,  upon  which,  as  well  as  upon  accom- 
panying affidavits,  a  writ  of  attachment  was  issued,  and  the  same  was  subse- 
quently served  upon  the  defendant,  with  the  summons  and  complaint.  The  sum- 
mons was  made  returnable  upon  the  18th  day  of  April,  1886,  which  was  Satur- 
day. Upon  the  return  day  the  defendant  appeared  In  the  action  for  the  sole 
purpose  of  objecting  to  the  Jurisdiction  of  the  court  apc«  several  grounds,  but 
more  especially  for  the  reason  that  the  defendant  is  a  Jew,  and  that  as  such  he 
uniformly  observes  Saturday  of  each  week  as  "holy  time."  This  fact  was  made 
to  appear  by  affidavit,  to  meet  which  the  plaintiff  filed  a  counter  affidavit  con- 
taining a  statement  to  the  effect  that  the  summons  was  made  returnable  on  Sat- 
urday through  inadvertence,  without  malice,  and  without  any  Intent  to  fix  the 
return  thereof  on  a  day  kept  holy  by  the  defendant.  On  the  defendant's  motion 
the  summons  and  warrant  of  attachment  were  vacated,  and  judgment  was  ren- 
dered in  favor  of  the  defendant.  39  N.  T.  Supp.  254.  £Yom  the  Judgment  tbns 
(Entered  an  appeal  was  taken  to  the  county  court  of  Monroe  county,  where  the 
judgment  of  the  municipal  court  was  affirmed,  and  from  the  Judgment  of  affirm- 
ance this  appeal  Is  brought. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GEEEN, 
and  WARD,  JJ. 

Frank  J.  Hone,  for  appellant. 
Jacob  8pahn,  for  respondent. 

ADAMS,  J.  By  express  legislative  enactment  the  municipal  court 
of  the  city  of  Rochester  is  to  be  deemed  a  justice's  court,  and  the  pro- 
cedure therein  is  governed  by  the  provisions  of  chapter  19  of  the 
Code  of  Civil  Procure,  which  relates  to  courts  of  justices  of  the 
peace.  Code  Civ.  Proc.  §§  3226,  3227;  Baird  v.  Heifer,  12  App.  Div. 
23,  42  N.  Y.  Supp.  484.  This  action  was  therefore  properly  com- 
menced by  a  summons  made  returnable  upon  a  day  fixed  and  gjiec- 
ifled  therein.  But  the  return  day,  unfortunately  for  the  plaintiff, 
happened  to  be  on  Saturday,  and  when  the  defendant  appeared  it 
was  made  known  for  the  first  time  that  he  was  a  member  of  the 
Jewish  faith,  and  that  as  such  it  was  a  part  of  his  religion  to  ob- 
serve Saturday  as  "holy  time."  It  was  thereupon  made  to  appear  by 
the  affidavit  of  the  plaintiff's  attorney  that  the  return  day  of  his 
summons  was  specified  through  inadvertence,  and  without  any  in- 
tention of  fixing  the  same  on  a  day  kept  holy  by  the  defendant,  and 
also  without  realizing  at  the  time  the  same  was  fixed  that  the  re- 
turn day  was  Saturday.  These  facts  are  uncontroverted.  and  the  sole 
question,  therefore,  for  this  court  to  determine,  is  whether  or  not 
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they  constitute  a  crime  against  religious  liberty  and  conscience;  and 
the  determination  of  this  question  involves  a  construction  of  section 
271  of  the  Penal  Code,  which  reads  as  follows,  viz.: 

"Whoever  maliciously  procures  any  process  In  a  civil  action  to  be  served  on 
Saturday,  upon  any  person  who  keeps  Saturday  as  boly  time,  and  does  not  labor 
on  tbat  day,  or  serves  upon  him  any  process  returnable  on  tbat  day,  or  ma- 
liciously procures  any  civil  action  to  which  such  person  Is  a  party  to  be  adjourned 
to  that  day  for  trial,  is  guilty  of  a  misdemeanor." 

It  is  contended  on  behalf  of  the  defendant  that  upon  the  undis- 
puted facts  in  this  case  the  plaintiff  has,  in  making  his  process  re- 
turnable OQ  Saturday,  rendered  himself  amenable  to  the  penalty  de- 
nonnced  by  this  section,  and  that  in  consequence  thereof  the  pro- 
cess by  which  he  sought  to  commence  this  action  is  absolutely  void. 
It  is  quite  obvious  that  this  contention  must  prevail,  provided  the 
pi-emise  upon  which  it  rests  is  tenable;  for,  although  the  statute 
does  not  in  express  terms  forbid  the  return  of  a  l^£d  process  upon 
a  day  regarded  as  holy  by  the  party  upon  whom  it  is  served,  yet  the 
penalty  which  it  imposes  implies  a  prohibition,  and  to  all  intents  and 
purposes  its  violation  entails  the  same  consequences  as  would  follow 
if  its  language  were  more  explicit.  Griffith  v.  Wells,  *  Denio,  226; 
Leavitt  v.  Blatchford,  5  Barb.  9-29;  Smith  v.  Joyce,  12  Barb.  21; 
Barton  v.  Plank-Boad  Co.,  17  Barb.  397;  Best  v.  Bander,  29  How. 
Prac.  489;  In  re  City  of  Buffalo,  68  N.  Y.  167.  The  case  therefore  re- 
solves itself  into  this  one  crucial  question, — is  the  plaintiff  guilty  of 
the  misdemeanor  defined  by  the  section  above  quoted?  Upon  a  care- 
ful analysis  of  the  section,  it  will  be  discovered  that  three  separate 
and  distinct  acts  are  therein  impliedly  prohibited:  (1)  the  mali- 
cious procuring  of  the  service  of  any  process  in  a  civil  action  on 
Saturday  upon  a  person  who  keeps  that  day  as  holy  time;  (2)  the 
service  upon  such  a  person  of  any  process  returnable  on  that  day; 
tind  (3)  the  malicious  procuring  of  an  adjournment  to  that  day  of  a 
hearing  in  a  civil  action  to  wUch  such  a  person  is  a  party.  It  will 
also  be  discovered  that  in  order  to  constitute  an  offense,  so  far  as  the 
first  and  third  subdivisions  above  mentioned  are  concerned,  the  ele- 
ment of  malice  must  be  established,  whereas  such  is  not  apparently 
the  case  as  regards  the  second  subdivision.  And  it  is  consequently 
argued  that  a  party  who  unintentionally  and  inadvertently  causes  a 
process  to  be  made  returnable  in  violation  of  this  statute  is  just  as 
amenable  to  punishment  therefor  as  if  he  had  acted  from  a  malicious 
motive.  It  must  be  conceded,  we  think,  that,  if  strict  grammatical 
rules  are  to  be  observed  in  our  effort  to  interpret  this  statute,  the 
defendant's  contention  is  entitled  to  very  serious  consideration,  and 
the  same  may  be  said  if  the  ordinary  rules  of  legal  construction  are 
to  control ;  for  the  use  of  the  word  "maliciously"  in  connection  with 
the  first  and  third  subdivisions,  and  its  omission  from  the  second, 
are  certainly  facts  which  possess  considerable  significance.  But, 
with  this  much  which  is  favorable  to  the  defendant's  contention  ad- 
mitted, we  are  nevertheless  persuaded  that  the  statute  should  not 
receive  the  interpretation  claimed  for  it;  and  this  conclusion  is 
reached  by  adhering  to  certain  well-recognized  canons  of  construc- 
tion, which  may  perhaps  be  termed  extraordinary,  because  not  gen- 
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«ally  resorted  to,  bnt  which  are  neverthelesB  jtiHt  aa  available  and 
just  aa  potent  in  proper  cases  as  are  those  to  which  we  have  already 
adverted.  One  of  these  rules  is  that  a  penal  statute  should  always 
be  liberally  construed  in  favor  of  civil  liberty,  or,  to  adopt  the  lan- 
guage of  an  eminent  text  writer  upon  this  subject: 

"Let  everything  In  favor  of  powar  be  closely  construed,  everything  In  faTor  of 
Uie  secnrlty  of  the  citizen  and  the  protection  of  the  Individual  be  liberally  ami 
■comprehensively  Interpreted,  for  the  simple  reason  that  power  Is  power,  and  there- 
fore able  to  take  care  of  Itaelf,  as  well  as  tending  by  its  nature  to  Increase,  while 
the  citizen  may  need  protection."    Lleb.  Herm.  c.  6,  {  10. 

Also,  see  Dwar.  St  c.  2;  Cheese  Co.  v.  Murtaugh,  60  N.  Y.  314; 
Hintermister  v.  Bank,  64  N.  Y.  212;  Wood  v.  Railway  Co.,  72  N.  Y. 
1%. 

With  this  rule  in  mind,  the  plaintiff  is  in  a  position  to  invoke  still 
another,  which  is,  in  effect,  that  the  intent  of  the  legislature  in 
•enacting  a  particular  law  must  govern,  where  such  intent  is  man- 
ifest, even  though  the  construction  thus  given  seems  contrary  to  the 
precise  letter  of  the  statute,  and  furthermore  that,  where  the  intent 
is  at  all  obscure  or  ambiguous,  resort  may  be  had  to  other  parts  of 
the  same  statute,  and  even  to  the  title,  in  order  to  ascertain  its  true 
intent.  Smith  v.  People,  47  N.  Y.  330;  In  re  Rochester  Water 
Com'rs,  66  N.  Y.  413;  People  v.  Coleman,  121  N.  Y.  542,  25  N.  E. 
51.  Turning,  therefore,  to  the  section  under  consideration,  we  find 
that  it  is  a  pai-t  of  chapter  1  of  title  10  of  the  Penal  Code,  which  de- 
fines crimes  against  religious  liberty  and  conscience.  Now,  it  is 
elementary  that,  to  constitute  a  crime,  there  must  be  not  only  the  act 
itself,  but  a  criminal  intent  must  also  accompany  the  act  Btiriies  v. 
People,  53  N.  Y.  164-179;  People  v.  Powell,  63  N.  Y.  88-91.  And 
yet,  in  order  to  give  to  this  section  the  construction  claimed  for  it  by 
the  defendant's  counsel,  we  must  hold  that  the  l^islature  has  not 
only  utterly  ignored  this  elementary  principle,  but,  in  vidaition  there- 
<rf,  has  declared  that  while  in  the  case  specified  malice  or  intent  must 
exist  in  order  to  constitute  the  crime  of  procuring  a  process  to  be 
served  on  Saturday,  or  at  procuring  a  civil  action  to  be  adjourned 
to  that  day,  the  crime  of  serving  a  process  which  is  returnable  on 
Saturday  may  be  committed  without  any  intent  accompanying  the 
act.  This  proposition,  it  seems  to  us^  has  only  to  be  stated,  to  ren- 
■der  its  absurdity  manifest;  for  the  person  who  served  the  sum- 
mons in  this  acti(m,  as  is  generally  the  case,  was  a  public  officer,  and 
it  is  fair  to  assume  that  he  performed  his  official  duty  in  this  in- 
stance without  knowing,  or  having  any  reason  to  suppose,  that  the 
party  served  regarded  one  day  of  the  week  as  more  sacred  than  an- 
other. It  is  true  that  the  defendant  is  a  Jew,  and  certain  racial 
characteristics  may  have  manifested  themselves  to  such  an  extent 
as  to  acquaint  the  officer  with  that  fact;  but  there  are  other  reli- 
gions than  the  Jewish  which  require  the  observance  of  the  seventh 
day  of  the  week  as  holy  time,  and  consequently,  if  the  rule  contended 
for  is  to  obtain,  an  officer  must  somehow  ascertain  in  every  instance, 
before  serving  a  process,  that  the  party  upon  whom  it  is  to  be  awved 
does  not  come  within  the  favored  class;  otherwise  he  renders  himsdf 
amenable  to  the  statute.    F  is  inconceivable  that  the  legislature  in- 
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tended  that  a  person  thns  seiring  a  process  retomable  on  Saturday, 
in  ignorance  of  the  fact  that  he  was  in  any  way  interfering  with  the 
religions  liberty  of  the  party  served,  should  be  regarded  as  a  criminal; 
and  it  is  equally  certain  that  a  conviction  under  such  circumstances 
would  be  absurd  and  unjust,  if  not  impossible.  A  construction  of  a 
statute,  therefore,  which  leads  to  such  a  result,  should  manifestly  be 
avoided,  if  practicable.  In  re  Folsom,  56  N.  Y.  60;  People  v.  Jaehne, 
103  N.  Y.  182,  8  N,  E.  374.  Chancellor  Kent,  in  laying  down  certain 
general  rules  for  construing  statutes,  says  that  the  intent  with  which 
they  were  enacted  "is  to  be  collected  from  the  context,  from  the  oc- 
casion and  necessity  of  the  law,  from  the  mischief  felt,  and  the  remedy 
in  view;  and  the  intention  is  to  be  taken  or  presumed  according  to 
what  is  consonant  to  reason  and  good  discretion."  1  Kent,  Cknnm.  462. 
Applying  the  principle  thus  stated  to  the  case  in  hand,  it  would  cer- 
tainly seem  "consonant  to  reason  and  good  discretion"  to  hold  that 
it  was  the  design  of  the  legislature  to  punish  only  such  persons  as 
intentionally  (that  is,  maliciously)  annoy  and  vex  any  class  of  citi- 
zens who  religiously  observe  any  part  of  the  week  as  holy  time,  by 
either  serving  them  with  process  upon  that  day,  or  procuring  a  pro- 
cess to  be  made  returnable  upon,  or  a  hearing  in  a  civil  action  to  be- 
adjonrned  to,  that  day.  If  we  are  correct  in  this  conclusion,  it  fol- 
lows that  the  summons,  as  well  as  the  warrant  of  attachment  issued . 
in  this  action,  was  not  void,  and  that  th6  judgment  appealed  from 
shonld  therefore  be  reversed. 

Judgment  reversed,  with,  costs.    All  concur,  except  WARD,  J.,  dis- 
senting. 


121  Misc.  Rep.  27.) 

OAINOB  V.  ST.  LAWRBNCE  LIFB  ASS77. 

(Supreme  Court,  Appellate  Term.   July  29,  1887.) 

Ikburakce— Disability  from  Sicknesb. 

Under  a  policy  Insuring  total  disability  from  sickness,  providing  tbat  sucb 
disability  must  be  evidenced  by  actual  confinement  to  ted,  that  seven  full 
days  shall  constitute  a  week's  sickness,  and  that  no  indemnity  will  be  paid 
for  a  less  period,  no  recovery  can  be  had  where  insured,  though  Buffering - 
from  malaria  for  Beveral  weeks,  was  confined  to  bed  only  one  day. 

Appeal  from  Eighth  district  court 

Action  by  John  Gainor  against  the  St.  Lawrence  Life  Association' 
on  a  policy  insuring  against  "total  disability  (confined  to  the  bed) 
from  sickness"  in  the  sum  of  f6.40  per  week;  plaintiff  claiming  for 
sickness  from  January  25  to  Fehrxisirj  21,  1897.  He  had  judgment 
for  |24,  besides  costs,  and  defendant  appeals.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOPP,  JJ. 

Charles  H.  Lovett,  for  appellant 
G.  W.  Gibbons,  for  respondent 

DALY,  P.  J.  The  plaintiff  was  ill  for  about  four  weeks  from  ma- 
laria, and  sought  to  recover  the  weekly  paj-ments  specified  in  the  pol- 
icy for  "total  disability  (confined  to  the  bed)  from  sickness."  His 
claim  is  opposed  upon  the  following  grounds,  based  upon  provisions 
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of  the  policy:  (1)  That  the  total  dlBability  imnred  against  mast  be 
evidenced  bj  actual  confinement  to  bed;  and  the  policy  also  provides 
'^hat  seven  fall  days'  confinement  to  bed  shall  oonstitnte  a  week's 
sickness,  •  •  •  and  no  indemnity  will  be  paid  foe  a  less  period," 
and  the  conceded  fact  is  that  the  plaintiff,  although  suffering  from 
malaria  during  the  period  sued  for,  was  confined  to  bed  only  one  day. 
(2)  That  the  right  to  payments  begins,  according  to  the  policy,  only 
after  mailing  written  notice  of  illnesB,  and  such  notice  was  not  given 
until  February  15th.  (8)  That  the  policy  also  provides  that  no 
weekly  benefit  is  payable  if  such  written  notice  be  not  given  within 
10  days  from  the  beginning  of  the  sickness,  and  in  this  case  it  was  not 
given  within  that  time.  (4)  That,  if  entitled  to  anything,  it  is  only 
from  February  16th,  less  than  a  week,  and  the  policy  provides  that 
"only  half  the  stated  weekly  indemnity  will  be  allowed  for  the  first 
week."  (5)  That  the  plaintiff  was  delinquent  in  paying  dues,  ttiose 
accruing  February  1st  not  being  paid  until  February  4th,  and  the  pol- 
icy insures  only  in  case  of  membership  without  delinquency  for  three 
months  priw  to  sickness.  (6)  That  the  action  is  premature,  having 
been  brought  within  two  weeks  after  the  period  of  illness  claimed  for, 
while  the  policy  provides  that  legal  proceedings  for  recovery  under 
it  shall  not  be  brought  until  four  months  after  filing  final  proofs  at 
the  home  ofQce  as  required  by  the  association.  These  objections  seem 
to  be  fatal  to  plaintifPs  recovery  upon  his  insurance.  He  does  not 
teem  to  have  appreciated  the  numerous  safegaards  and  protections 
constituted  by  the  policy  for  the  benefit,  not  of  the  insured,  but  the 
company,  and  which  make  any  payments  by  it  in  most  cases  purely 
optional. 

Judgment  reversed  and  new  trial  ordered,  without  costs  to  atbex 
party.     All  concar. 


(21  Misc.  Rep.  93.) 

BRISTED  T.  HARRELL. 

(Supreme  Court,  Appellate  Term.   July  29,  1897.) 

Appb  al—Rk  VERS  Ai,— Restitution. 

Where  a  final  order  In  Bummary  proceedlnga  awarding  possession  to  the 
landlord  was  reversed  for  lack  of  jurisdiction  of  the  Justice  to  make  It,  resti- 
tution was  awarded. 

Action  by  Charles  A.  Bristed  against  Glaadius  E.  Harrell  for  pos 
session  of  real  estate.  An  order  awarding  possession  to  plaintiff  was 
reversed,  and  defendant  asks  that  an  order  for  restitution  be  incorpo- 
rated in  the  order  for  reversal.     Granted. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Hatch  &  Wickes,  for  appellant. 
Bristed  &  Donnelly,  for  respondent. 

PER  CURIAM.  The  final  order  herein,  awarding  posseBsion  to  the 
landlord,  was  reversed  for  lack  of  jurisdiction  in  the  justice  to  make 
it,  because  the  petition  was  not  founded  upon  the  giving  of  the  proper 
statutory  notice.     20  Misc.  Rep.  348,  45  N.  Y.  Supp.  918.     The  ten- 
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ant  aeks  that  a  direction  for  reetitation  be  incorporated  in  the  order, 
and  we  are  disposed  to  make  such  direction.  While  the  nature  of  the 
defense  which  the  tenant  may  have  to  the  demand  for  rent  is  not 
now  disclosed,  still  the  demand  was  not  pn^rly  the  subject  of  in- 
quiry in  the  proceedings  had  before  the  justice,  whose  jurisdiction 
over  the  case  was  fun&mentally  infirm.  The  reversal  of  the  final 
order  proceeded  upon  sometliing  more  than  a  mere  irregularity,  as  in 
People  V.  Hamilton,  15  Abb.  Prac.  328.  Here  the  defect  was  jurisdic- 
tional, and  in  such  cases  the  necessity  of  awarding  restitution  appears 
to  have  been  recognized.  People  v.  Piatt,  43  Barb.  116;  People  v. 
Keteltas,  12  Hun,  67.  We  cannot  assume  that  the  merits  were  with 
the  landlord,  since  there  has  been  no  authorized  adjudication  upon 
the  mnits,  and  the  parties  should  be  placed  in  statu  quo.  Order 
signed  as  presented. 


<2i  MUc.  Rep.  66.) 

MILLBR  T.  FISS  et  al. 
(Supreme  Court,  Appellate  Term.   July  20,  1897.) 

1.  AppBAii— Objectioks  Fimst  Uaibbo. 

The  propriety  of  the  ameudnient  of  a  pleading  cannot  be  questioned  for  the 
first  time  on  appeal. 

2.  Same — Kioht  op  Appkai,— Iktehest. 

The  fact  that  leave  was  granted  plaintiff  to  discontinue  without  costs  fur- 
nishes defendants  no  ground  for  appeal  where  there  were  no  costs  that  they 
could  have  recovered. 

Appeal  from  Third  district  court. 

Action  by  William  Miller  against  William  Fiss  and  others.  Appli- 
cation by  plaintiff  for  discontinuance  without  costs  having  been 
granted,  defendants  appeal.     Dismissed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

La  Fetra  &  Glaze,  for  appellants. 
Kaijtrowitz  &  Esberg,  for  respondent. 

McADAM,  J.  It  appearing  on  the  day  to  which  the  cause  had 
been  adjourned  that  the  defendants  were  not  partners,  as  the  plain- 
tiff supposed  they  were,  but  officers  of  a  corporation  known  as  the 
Fiss,  Doerr  &  Carroll  Horse  Company,  and  that  such  corporation 
should  properly  have  been  made  defendant,  the  plaintiff  moved  and 
was  allowed  to  reduce  the  recovery  demanded  in  the  sununoDB  from 
$100  to  |49.  No  objection  to  the  amendment  was  made  in  the 
court  below,  and  the  defendants  apparently  acquiesced  in  it.  The 
question  whether  the  power  was  judiciously  exercised  cannot  be 
raised  for  the  first  time  on  appeal.  The  plaintiff  thereafter  moved 
for  leave  to  discontinue  the  action  without  costs.  The  application, 
although  opposed,  was  granted.  The  defendants  excepted  to  the 
ruling,  and  took  the  present  appeal  therefro^n. 

As  the  amendment  placed  the  plaintiff's  demand  at  f49,  the  only 
costs  possibly  recoverable  by  the  defendants  were  disburBement& 
Consolidation  Act,  §  1416,  subd.  9.  The  pleadings  were  unverified, 
and  the  defendants  had  no  witnesses  at  any  time  present  in  court; 
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SO  that  it  is  in  no  wise  apparent,  or  even  inferable,  that  the  defend- 
ants were  put  to  the  lose  of  any  disbursemente  by  the  discontinuance 
allowed.     Having  suffered  no  legal  injury  by  the  order  complained 
of,  the  defendants  cannot  claim  to  have  been  aggrieved  thereby,  and 
have,  therefore,  no  right  of  appeal  herein.     2  Enc.  PI.  &  Prac.  170; 
Hyatt  V.  Dusenbury  (N.  Y.  App.)  12  N.  E.  711;  Hall  v.  Bro<*s,  89  N. 
Y.  33.     This  makes  it  unnecessary  to  go  further,  and  decide   the 
question  raised  at  the  argument  whether  such  an  order  is  in  any  case 
appealable.     See  Manufacturing  Co.  v.  Krause,  1  Hilt.  560.     It  is 
sufficient  at  present  to  decide  that  no  appeal  will  lie  in  this   in- 
stance.    See  Nellis  v.  Tum^,  4  Denio,  553;  Haulenbeck  v.  Gilliee, 
7  Abb.  Prac.  421.  Ooarts  should  not  depart  from  the  controlling  point 
on  an  appeal  to  decide  abstract  questions,  fnmi  the  determination  of 
which  no  practical  results  can  follow  in  the  case  at  hand.     People  v. 
CJommon  Council,  82  N.  Y.  575. 
The  appeal  must  be  dismissed,  but  without  costs.     All  concur. 


(21  >risc.  Rep.  82.) 

BMADBACK  et  aL  v.  WOLFFB. 

(Supreme  Ck>urt,  Appellate  Term.    July  29,  1897.) 

Catkat  Emptor— Dkfbots  in  I  EorBuxy. 

Defendant  rented  a  bicycle  from  plaintiffs  for  five  months  at  $10  a  month, 
payable  In  advance,  the  bicycle  to  become  his  property  on  payment  of  the 
rent  for  five  months,  defendant  agreeing  to  keep  the  wheel  in  good  order. 
Defendant  was  an  expert  wheelman,  and  well  acquainted  with  the  whed  be- 
fore renting  It  He  paid  In  all  $28,  and  at  the  end  of  the  five  months  stUI 
retained  the  whe^  PlaintlfFs  sued  for  the  balance  due  of  $22,  and  defendant 
set  up  defects  In  the  wbed  as  a  defense,  and  also  a  counteidalm  fOr  $28 
paid.  Held  that,  whether  the  transacttcm  was  regarded  as  a  conditional  sale 
or  a  lease,  the  doctrine  of  caveat  emptor  controlled,  no  warranty  baviug  beoi 
given  or  representation  made  by  plaintiffs. 

Appeal  from  Seventh  district  court 

Action  by  Louis  Smadback  and  others  against  William  F.  Wolfle 
to  recover  balance  due  on  goods  sold.  From  judgment  for  d^end- 
ant,  plaintiffs  appeal.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFP,  JJ. 

E.  L.  Kalish,  for  appellants. 

E.  A.  Sumner,  for  respondent. 

McADAM,  J.  On  June  2,  1896,  the  defendant  signed  an  agree- 
ment reciting  that  he  had  hired  and  received  from  the  C5oIumbia 
Trading  Concern  (the  name  under  which  the  plaintiffs  did  business) 
one  Chieftain  bicycle.  No.  528,  with  the  appurtenances,  "all  in  good 
order,"  of  the  value  of  |50,  which  he  agreed  to  use  with  care,  and 
"keep  in  good  order";  for  which  use  he  agreed  to  then  pay  ?10  rent 
for  the  first  month,  and  thereafter  for  the  period  of  four  months 
rent  at  the  rate  of  |10  a  month  in  advance,  the  bicycle  to  become  the 
defendant's  property  on  full  payment  of  the  rent  at  the  time  specified. 
The  defendant  paid  |28  on  the  rent  in  three  installments,  the  last 
payment  being  made  as  late  as  October  8,  1896,  after  the  defendant 
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liad  complained  of  certain  defects  in  the  machine.     The  action  was 
to   recover  f22,  the  balance  dne.     The  defense  was  general  denial 
and  counterclaim  of  $28,  bat  the  nature  or  particulars  of  the  counter- 
claim were  not  given.     It  appeared  on  the  trial  that  the  defendant 
bad  been  in  the  bicycle  business  for  three  yeara,  and  was  an  expert 
wheelman,  with  a  thorough  knowledge  of  bicycles ;  that  he  had  pos- 
session of  this  particular  machine  for  four  months  prior  to  the  leas- 
ing thereof  to  him,  and  presumably  knew  more  about  its  condition 
at  the  time  than  the  plaintiffs.     No  representations  were  made  by 
the  plaintiffs  respecting  the  condition  of  the  bicycle,  no  warranty 
was  given,  and  there  is  neither  allegation  nor  proof  of  any  fraud  or 
deception  on  the  part  of  the  plaintiffs.     The  property  remained  in 
the  defendant's  i)ossession  during  the  entire  term  of  the  lease,  and 
up  to  and  at  the  time  of  the  trial,  which  took  place  January  17,  1897. 
The  plaintiffs  appar^itly  established  a  good  cause  of  action  for  the 
balance  of  rent  due;  yet  the  justice  found  in  favor  of  the  defendant, 
and  awarded  him  a  judgment  against  the  plaintiffs  for  |20,  the  wheel 
to  be  returned  to  the  plaintiffs.     We  know  of  no  legal  principle 
upon  which  this  recovery  can  be  sustained.     It  seems  that  the  de- 
fendant had  made  a  profit  of  about  |8  by  letting  out  the  wheel,  and 
the  justice  evidently  awarded  the  defendant  the  amount  of  his  coun- 
terclaim, less  this  f  8,  as  upon  rescission  of  the  contract,  holding  that 
the  plaintiffs  were  entitled  to  nothing  for  the  use  of  the  wheel. 
There  was  no  rescission  of  the  contract.     Nor  was  there  anything  in 
the  contract  or  the  proofs  which  authorized  a  rescission.     The  bi- 
cycle was  not  delivered  on  trial  or  approval,  or  even  with  warranty; 
and,  as  there  was  no  fraud,  there  was  nothing  which  authorized  a 
return  of  the  chattel.     Voorhees  v.  Earl,  2  Hill,  288;  Gary  v.  Gru- 
man,  4  Hill,  625.     The  defendant  testified  to  an  offer  to  return  the 
machine  to  Mr.  Cohen,  the  plaintiffs  collector;  but  there  is  no  proof 
that  Cohen  had  any  authority  to  accept  such  an  offer  for  the  plain- 
tiffs.    In  any  event,  he  refused  to  accept  the  return,  and  that  is  all 
that  wa«  ever  done  in  that  direction.     Whether  the  agreement  is 
to  be  regarded  as  a  lease  or  a  conditional  sale  of  the  bicycle,  the  doc- 
trine of  caveat  emptor  controlled  (Broom,  Leg.  Max.  746,  747),  and 
there  appears  no  legal  reason  why'the  plaintiffs  should  not  have  re- 
covered the  unpaid  rent  or  purchase  money.     The  fact  that  the  bi- 
cycle got  out  of  condition  furnished  no  defense.     The  burden  of 
keeping  it  in  repair  was  cast  upon  the  defendant  by  the  express 
terms  of  the  contract,  and  he  was  bound  to  keep  it  in  order. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event.     All  concur. 
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PEOPLE   T,  DORTHT. 

(Supreme  Court,  Appellate  Divlalon,  Foortb  Department    July  80,  1897.) 

1.  Larceny — Indictment. 

Since  an  Indictment  is  gufficlent  If  It  avera  the  offense  as  the  statute  de- 
fines It,  an  Indictment  for  larceny  of  money  received  from  R.  was  sufficient 
where  It  charged  that  defendant  was  the  servant,  agent,  attorney,  and 
bailee  of  R.,  and  occupied  a  fiduciary  relation  to  him,  without  setting-  forth 
the  facts  showing  the  agreemenrt  which  constituted  defendant  such  servant. 

9l  8amg— Evidknck. 

Defendant  was  charged  with  stealing  $250,  the  money  of  one  R..   -with 
converting  to  his  own  use  and  embezzling  such  sum  as  the  serrairt  and 
bailee  of  R.,  and  with  feloniously  appropriating  It  to  his  own  use.    It  ap- 
peared that  R.  was  a  nonresident  attorney  and  attorney  In  fact  for   T.'> 
heirs;   that  defendant  was  attorney  for  the  executors;   tliat  R.  had  negotia- 
tions with  defendant  to  represent  his  clients  in  an  action  to  adjudge  that 
T.  died  intestate  as  to  half  of  his  estate,  and  for 'partition;    that  the  com- 
plaint In  the  action  was  signed  by  an  attorney  other  than  defendant,   and 
defendant  appeared  for  the  executors;    that  defendant  acted  also,  In  con- 
junction with  R.,  as  counsel  for  the  parties  represented  by  R.;    and  that 
after  trial  before  a  referee  R.  paid  defendant's  draft  on  him  for  $2.io. 
whldi  defendant  kept.    Defendant  claimed  that  he  had  applied  the  monev 
on  account  of  services,  while  R.  claimed  the  money  was  sent  to  pay  ttai> 
referee's  and  stenographer's  fees,  which  amounted  to  about  that  sum.   Held, 
that  the  judgment  roll  in  such  action  was  admissible. 

8.  Witness— CRBDiBiLtTT— Impeachment  by  Cross-examination. 

In  a  criminal  case  it  was  improper  to  require  defendant,  as  a  witness  in 
his  own  behalf,  to  testify  on  cross-examination.  In  effect,  that  he  had  been 
a  member  of  a  certain  church  in  good  standing,  and  had  been  expelletl 
therefrom  for  some  cause  which  the  church  deemed  sufficient. 
4.  BaHB. 

In  a  prosecution  against  an  attorney  for  larceny.  It  was  Improper  to  re- 
quire him  on  cross-examination  to  malce  admissions  and  testify  to  fact^ 
showing  that  he  was  disbarred  on  charges  tried  before  a  referee  and 
preferred  by  a  bar  association,  accusing  him  of  embeEzlements  and  lar- 
cenies other  than  the  one  charged  in  the  indictment 
«.  Same. 

Though  defendant  In  a  criminal  case,  when  a  witness  for  himself,  may 
be  asked,  on  cross-examination,  as  to  specific  collateral  facts  or  acta  In  his 
own  career  which  tend  to  prove  his  moral  degradation,  be  cannot  be  com- 
pelled to  testify  to  the  conclusions  of  others  to  prove  such  degradation,  or 
to  Impeach  him  as  a  witness,  exaept  it  be  the  conviction  of  a  crime,  or 
such  confinement  In  prisons  or  jails  as  would  hidicate  a  conviction. 
6.  Same. 

Pen.  Oode,  (  714,  providing  that  a  person  convicted  of  a  crime  Is  a 
competent  witness,  but  the  conviction  may  be  proved  to  affect  the  weight 
of  his  testimony,  does  not  apply  to  a  case  where  an  attorney,  as  defendant 
In  a  larceny  case,  is  compelled  on  cross-examination  to  show  that  he  wa-» 
disbarred  on  charges  preferred  by  a  bar  association,  accusing  him  of  lar- 
cenies other  than  the  one  charged  In  the  Indictment. 

Adams,  J.,  dissenting. 

Appeal  from  trial  term,  Monroe  cotmty. 

John  F.  Dorthy  was  convicted  of  larceny  at  the  Monroe  trial 
term  of  the  supreme  court  on  ^November  7,  1896,  and  he  appeals  from 
the  judgment,  and  from  an  order  denying  a  motion  for  a  new  trial, 
made  upon  the  minutes  entered  on  the  same  day,  and  from  an  order 
disallowing  the  defendant's  demurrer  to  the  indictment  entered  on 
the  12th  of  October,  1896,  and  from  an  order  made  by  the  trial  court  oo 
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the  8th  day  of  June,  1897,  denying  the  defendant's  motion  for  a  new 
trial  on  the  ground  of  newly-disoovcred  evidence.     Reversed. 

At  the  conclusion  of  the  people's  case  tbe  defendant's  counsel  moved  to  dla- 
mlss  the  indictment,  and  each  and  every  count  therein,  upon  the  ground  th.at 
the  evidence  was  InsuflSclent  to  warrant  a  conviction;    and  upon  the  trial  the 
defendant  objected  to  the  second  count  of  tiie  indictment,  specifically  bccausio 
It  did  not  allege  sufficient  facts  under  subdivision  2  of  section  528  of  the  Penal 
Code  to  create  the  offense  of  larceny.    The  Indictment  contained  three  counts: 
First.  Accusing  the  defendant  of  larceny  in  unlawfully  and  feloniously  taking, 
stealing,  and  carrying  away  money  from  one  William  G.  Rich,  the  owner 
thereof,  with  Intent  to  defraud  him,  and  to  appropriate  the  same,  etc.    Tue 
second  count,— that  the  defendant  was  employed  in  the  capacity  of  servant, 
agent,  attorney,  and  bailee  of  Rich,  and  as  such  servant,  agent,  attorney,  and 
bailee  then  and  there  had  In  his  possession  and  under  bis  custody  and  control 
$250  In  money,  of  the  value  of  ?250,  of  the  money,  property,  evidence  of  debt 
and  credit,  things  in  action,  and  possession  of  the  said  William  G.  Rich,  for 
and  on  account  of  the  said  William  G.  Rich;   and  the  said  John  F.  Dorthy  on 
the  day,  etc.,  in  the  city  of  Rochester,  county  of  Monroe,  fraudulently  and 
feloniously  did  take,  make  way  with,  and  appropriate  to  his  own  use,  without 
tbe  assent  of  tbe  said  William  G.  Rich,  said  money,  etc.,  with  Intent  then  and 
there  to  deprive  the  said  William  G.  Rich  of  his  said  money  and  property  and 
the   use  and  benefit   thereof.    The   third  count  charged   the  defendant  with 
feloniously  secreting,  withholding,  and  appropriating  to  bis  own  use  the  said 
money,  with  Intent  then  and  there  to  deprive  and  defraud  the  said  Rich  of 
the  same.    These  several  offenses  were  charged  in  the  indictment  as  larceny 
In  the  second  degree.    The  defendant  was  convicted  of  larceny  In  the  second  de- 
gree, and  was  sentenced  to  Auburn  state's  prison  for  the  term  of  three  years 
and   two  months.    The  defendant  was  an  attorney  and  counselor  at  law 
transacting  business  at  Rochester,  N.  T.    The  complainant,  William  O.  Rich, 
was  an  attorney  at  law  residing  at  Woonsocket,  R.  I.,  and  was  attorney  in 
fact  for  quite  a  number  of  persons  who  were  heirs  at  law  of  Jonatlian  C. 
Taylor,    formerly   of   Rochester,    deceased.    Taylor   died    in   February,    1891. 
leaving  a  will,  bestowing  his  property,  valued  at  $20,000  and  upward,  upon 
his  wife  during  her  life,  with  the  remainder,  after  her  death,  $1,000  to  the 
First  Congregational  Church  of  Northbridge,  Mass.,  and  the  balance  to  the 
.\merican  Coll<>ge  &  Educational  Society  at  Boston,  Mass.    His  will  was  duly 
admitted  to  probate,  and  Herman  K.  Phlnney  and  Henry  C.  Heath  were  ap- 
pointed and  qualified  as  executors  of  the  will.    It  was  claimed  by  the  heirs 
of  Taylor  that  the  will  disposed  of  more  than  one-half  his  property  to  the 
corporations   named,   and   was,    therefore,   void   in   respect   to   more    than   the 
half;    and  an  action  was  commenced  by  .Tohn  G.  Rich  and  others,   plaintiffs, 
against  William  B.  Tiffany  and  others  (the  parties  being  the  heirs  at  law  of 
Taylor),  and  the  relief  demanded  in  the  complaint  was  that  it  should  be  ad- 
Judged  that  the  said  Taylor  died  Intestate  as  to  one-half  of  his  estate,  and  for 
a  partition  and  division  of  the  premises  according  to  the  respective  rights  of 
the  parties.    The  action  was  known  In  the  case  as  "Rich  against  Tiffany." 
WlUIam  G.  Rich  represented  the  plaintiffs,  and  to  some  extent  other  heirs, 
in  tbe  matter;  and  before  the  action  was  conunenced  entered  Into  negotiations 
with  the  defendant,  Dorthy,  to  represent  his  clients  as  the  New  York  attorney 
in  the  action.    At  that  time  Mr.  Dorthy  was  the  attorney  for  the  executors 
of  Taylor,  who  objected  to  his  becoming  the  plaintiffs'  attorney  in  the  action, 
but  Dorthy  advised  them  that  the  only  interest  the  executors  had  in  the  mat- 
ter was  to  see  that  the  property  was  distributed  as  the  law  required,  and 
there  was  no  real  conflict  In  Interest  between  the  executors  and  the  heirs  of 
the  estate.    The  complaint  In  the  action  was  signed,  however,  by  another  at- 
torney.   Several   firms   of  lawyers  appeared   for   different   defendants,    and 
Dorthy  appeared  for  the  executors;    tbe  defendants  answering  putting  at  Issue 
the  complaint  to  some  extent;    Dorthy  acting  also.  In  conjunction  with  Rich, 
to  a  considerable  extent  as  the  counsel  for  the  parties  represented  by  William 
(t.  Rich,  having  interviews  with  him,  correspondence,  and  other  transactions 
In  the  interest  of  the  heirs  at  law.    This  action  was  referred  to  a  referee  to 
near,  try,  and  determine,  and  the  referee's  and  stenographer's  fees,  and  other  ex- 
penses of  the  trial  amounted  to  about  $250;    the  referee's  fees  being  $100. 
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After  the  trial  of  the  caae  and  the  decision  of  the  referee,  his  report  was  witb- 
held  for  fees.  The  defendant  drew  upon  William  G.  Rich,  through  a  bank  tn 
Rochester,  for  $250,  and  so  notified  him  by  telegraph.  The  draft  was  honored, 
and  the  defendant  received  the  money,  and  it  was  claimed  by  Rich  that  tbat 
money  was  sent  to  Dorthy  to  pay  the  fees  and  other  expenses,  and  not  for  his 
personal  use;  while  Dorthy  contended  that  he  bad  the  right  to  and  did  apply 
the  money  upon  an  indebtedness  due  him  from  the  clients  of  Rich  for  his  pro- 
fessional services  In  the  action.  This  difference  presented  the  two  theories  up- 
on which  the  trial  for  larceny  was  conducted,  and  the  Jury  found  with  the 
people.  Much  evidence  was  given  in  the  case,  and  the  disputed  point  waa  liti- 
gated at  great  length  as  to  whether  Dorthy  received  this  money  as  the  a^ent 
and  attorney  of  Rich  for  the  special  purpose  named,  or  whether  he  received 
It  as  a  payment  upon  an  indebtedness  due  him  from  Rich  and  his  clients. 
Important  rulings  at  the  trial  and  other  facts  will  appear  in  the  ophilon  of  the 
court. 

Argued  before  HAKDIN,  P.  J.,  and  ADAMS,  GEEEN,  and  WABD, 
JJ. 

John  Van  Voorhis,  for  appellant. 

George  D.  Forsyth,  Dist.  Atty.,  for  the  People. 

WARD,  J.  The  learned  connsel  for  the  appellant  presses  npon  onr 
consideration  npon  this  appeal  numerous  exceptions  taken  upon  the 
trial  and  in  the  proceedings  in  the  action.  We  have  examined  them 
with  the  care  which  the  importance  of  the  subject  demands,  and  do 
not  deem  it  important  to  direct  oar  attention  npon  this  review  to  any 
of  the  points  made  by  the  counsel  except  the  following:  First,  the 
admission  of  the  judgment  roll  in  the  action  of  Bich  against  Tiffany 
in  evidence;  second,  as  to  the  sufficiency  of  the  second  count  in  the 
indictment;  third,  as  to  the  admission  of  the  evidence  concerning  the 
defendant's  membership  of  a  Baptist  church,  and  the  admission  of 
proof  of  the  proceedings  in  the  supreme  court  to  disbar,  and  the  dis- 
barment ot,  the  defendant  as  an  attorney  at  law;  fourth,  the  denial  of 
the  motion  tor  a  new  trial  npon  the  ground  of  newly-ddscovered  evi- 
dence. 

Upon  the  trial  the  people  offered  in  evidence  the  judgment  roll  in 
Rich  against  Tiffany,  It  was  a  history  of  the  proceedings  of  the  trial 
and  of  the  judgment,  and  it  was  important  to  establish  a  disputed  fact 
as  to  the  date  of  the  referee's  report,  and  to  show  the  relations  of  the 
defendant  to  the  case,  the  people  claiming  that  this  record  was  evi- 
dence that  the  claim  of  the  defendant  that  he  in  any  manner  refwe- 
sented  the  heirs  at  law  of  Taylor  in  that  action  was  without  founda- 
tion, and  that,  as  he  was  acting  as  attorney  for  the  executors,  he  could 
not  also  represent  the  other  parties  to  the  action,  and  that,  therefore, 
his  claim  f<Nr  compensation  as  against  Rich  and  his  clients  could  not 
be  maintained.  We  think  this  judgment  roll  was  competent  for  the 
purposes  claimed  by  the  people,  and  for  other  purposes,  and  we  find 
no  reversible  error  in  its  admission  as  evidence;  nor  was  there  error 
in  the  ruling  by  the  trial  court  as  to  the  sufficiency  of  the  second  count 
in  the  indictment.  This  count  charged  as  a  fact  that  in  the  trans- 
action concerning  the  f250  received  by  the  defendant  from  Kch 
Dorthy  was  the  servant,  agent,  attorney,  and  bailee  of  Rich,  and  occu- 
pied a  fiduciary  relation  to  him.  It  is  contended  by  the  learned 
counsel  for  the  defendant  that  this  was  not  a  sufficient  allegation  to 
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establish  such  an  agency  or  relation,  but  that  the  indictment  shonld 
have  set  forth  the  facts  showing  the  agreement  which  constituted  the 
defendant  an  agent,  bailee,  or  attorney,  and  that  the  allegations  in 
the  indictment  are  mere  conclusions  of  law ;  but  it  is  usually  suflS- 
cient,  and  we  hold  it  in  this  case  to  be  sufficient,  if  the  indictment 
avers  the  offense  as  the  statute  defines  it  to  be.  Phelps  v.  I'eople,  72 
N.  y.  349;  People  v.  Weldon,  111  N.  Y.  569,  574,  19  N.  E.  279;  Eck- 
hardt  v.  People,  83  N.  Y.  462;  People  v.  West,  106  N.  Y.  293,  12  N.  E. 
610.    Folger,  J.,  said  in  Phelps  v.  People,  supra: 

"If  the  Indictment  avers  the  offense  as  the  statute  defines  It,  the  averment 
Is  sufficient;  for  the  rule  Is  that  while,  In  framing  an  Indictment  on  a  statute. 
all  the  cli'cumstancps  which  constitute  the  definition  of  the  offense  In  the  stat- 
ute Kf-elf.  so  as  to  brlns  the  accused  precisely  within  It,  must  be  stated,  yet 
no  other  description  of  the  thing  In  which  the  offense  was  committed  Is  news- 
sary  to  be  stated  than  that  contained  In  the  statute  Itself." 

The  terms  "servant,"  "agent,"  "attorney,"  and  "bailee,"  used  in  this 
indictment  in  describing  the  defendant  in  his  relation  to  this  money 
charged  to  have  been  stolen,  are  terms  well  understood  both  at  law 
and  in  common  parlance,  and  the  defendant  could  not  in  any  manner 
have  been  prejudiced  or  misled  by  the  use  of  any  of  these  terms,  and 
they  are  the  same  terms  used  m  the  statute  itself.  But  more  serious 
questions  confront  us.  Upon  the  trial  the  defendant  was  sworn  as  a 
witness  in  his  own  behalf,  and,  aiter  testifying  to  matters  in  issue,  he 
was  cross-examined  by  the  district  attorney,  and  we  quote  from  the 
record: 

"Q.  You  were  a  member  of  the  Baptist  Church  once,  weren't  j'ou?  (Mr.  Van 
Tonrhlfi  objected  to  the  que!ttlon  as  incompetent  and  immaterial.  Bereire<l. 
and  exception.)  A.  I  was.  Q.  Are  you  a  member  now?  (Sauie  objection  by 
Mr.  Van  Voorlils.  Received,  and  exception.)  A.  No,  sir.  Q.  Did  yon  state, 
in  a  communication  to  the  Baptist  Church  authorities  of  the  city  of  Itoclie«ter. 
or  any  of  them,  that,  while  they  had  withdrawn  from  you  the  hand  of  Ciirlstian 
fellowship,  that  you  should  still  continue  to  work  in  the  cause  of  Christ) 
fMr.  Van  Voorhis  objected  as  Incompetent  and  immaterial,  because  that  an.v 
statement  he  had  made  in  a  letter  can  only  be  proved  by  the  letter.  Recelvetl. 
and  exception.)  A.  My  answer  is  that  all  the  communications  I  had  with  tlie 
Second  Baptist  Church  are  in  writing;,  and  I  desire  to  produce  tbeui,  if  you 
are  Roing  into  the  subject.  I  said.  In  one  communication,  tliat,  notwithstand- 
ing their  action,  I  should  still  continue  to  be  Interested  In  the  cause.  I  am  not 
here  to  say  whe&er  I  am  a  moral  gentleman  or  not    I  so  regard  myself." 

This  matter  was  strictly  collateral  to  the  issues  being  tried,  and 
was  not  authorized  by  any  portion  of  the  direct  examination  of  the 
witness.  The  effect  of  the  testimony  was  to  prove  that  the  defend- 
ant bad  once  been  a  member  of  the  Baptist  Church  in  good  standing, 
and  had  been  expelled  therefrom  for  some  cause  which  the  church 
deemed  sufficient.  The  purpose  of  the  people  in  giving  this  evidence 
was  to  discredit  the  defendant  as  a  witness.  It  was  very  important 
testimony,  and  may  have  placed  a  heavy  hand  upon  the  defendant 
npon  his  trial  for  crime.  The  exact  effect  upon  tiie  jury  we  cannot 
predict,  as  such  evidence  aflfects  different  minds  differently,  but  upon  a 
jury  carefully  drawn  from  a  law-abiding  and  religious  conimnnity  the 
effect  must  have  been  disastrous  to  the  defendant.  The  question  now 
18  whether  that  evidence  was  competent.  We  will  discuss  this  in 
cunnection  with  a  difficulty  which  we  shall  presently  meet,  and  in 
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connection  with  the  anthorities  to  be  presented.  Upon  the  cross-a- 
amination  of  the  defendant  by  the  district  attorney,  that  officer,  hold- 
ing in  his  hand  what  purported  to  be  charges  of  the  bar  aBsociatioB 
of  Bochester  against  the  defendant  as  an  attorney,  and  for  which  pro- 
ceedings for  disbarment  had  occurred,  asked  a  question,  and  the  fol- 
lowing proceedings  occurred: 

"Q.  You  were  suspended  from  the  practice  of  law  by  the  supreme   court 
of  this  Rtate?    (Objected  to  by  defendant's  counsel  as  Incompetent  and  imma- 
terial.   Received,  and  exception  by  defendant)    A.  Yes,  sir;    I  was.    Q.  Axel 
you  were  suspended  upon  the  canrges  which  were  those  which  I  have  already 
shown  you?    {Mr.  Van  Voorhls  objected  as  Incompetent  and  immaterial,   and 
upon  the  further  ground  that  the  charges  were  not  In  evidence.    Received; 
exception  by  defendant.)    A.  I  say  I  was  suspended.    I  do  not  answer    that 
either  by  yes  or  no,  because  I  was  not  suspended  upon  all  the  charges.    Q. 
Was  there  one  of  them  that  you  were  not  suspended  upon?    (This  was   ob- 
jected to  as  Incompetent  and  Immaterial    Received,  and  defendant  excepted.) 
A.  Yes,  sir;  there  was  one.    Q.  Tliese  charges  were  tried  before  a  referee,  Mr. 
Famum?    A.  The  testimony  was  taken  before  him.    They  were  not  tried  be- 
fore him.    Q.  You  were  sworn  as  a  witness  on  those  proceedings?    A.  Tes. 
sir.    Q.  .\nd  the  referee  made  his  report  to  the  appellate  court  of  this  state 
of  the  facts?    (Same  objection  by  defendant's  counsel,  ruling,  and  exception. 
Not   answered.)    Q.  Did  either   the  referee   or  the   supreme   court    find    yoii 
guilty?    (Same  objection  by  defendant's  counsel.    Same  ruling  and  e.xceptloii.i 
A.  The  supreme  court  did.  and  the  referee  reported  against  me,  but  the  refere.' 
did  not  fi7  me  on  any  of  them.    •    •    *    Q.  Isn't  It  true  that  one  of  the  cbargo* 
npon  which  yon  were  tried  and  found  guilty  and  disbarred  was  that  John  .1. 
Rndmau  was  appointed  executor  of  the  estate  of  Betsy  Benham.  and  that  yon 
acted  as  attorney  for  John  J.  Rudman,  and  caused  said  Rudman  to  Invest 
on  a  bond  and  mortgage  made  by  Mary  Curran  for  $313.00  and  the  sum  of 
$675.00  on  a  bond  and  mortgage' by  I.oulse  Schaad  for  $1,350.00,  and  upon  n 
bond  and  mortgage  by  William  Sanbun.  all  of  whom  were  clients  of  yonrs: 
and  that  you  thereafter  received  payments  of  such  mortgages,  and  did  not  pay 
the  same  over  to  said  Rudman  a.s  executor?    Wasn't  that  one  of  the  charges..' 
•Mr.  "Van  Voorhls  objected  as  Incompetent  and  Immaterial,  and  further  upon 
the  ground  that  he  cannot  prove  the  contents  of  a.  written  paper  In  that  way. 
Received;    exception   by  defendant.)    A.  That   was   one  of   the   charges.    Q. 
And  wasn't  one  of  the  charges  that  was  made  against  you  by  the  bar  asso- 
ciation, upon  which  you  were  found  guilty  and  disbarred,  that  one  Margaret 
McGlll,  of  the  city  of  Rochester,  retained  you  to  act  as  her  attorney,  and  pro- 
cured a  loan  upon  her  property  at  No.  38  Penn  street,  In  the  city  of  Rochester, 
of  one  Murdock,  and  that  you  did  procure  said  Margaret  McGlll  to  execute  a 
mortgage  for  $900  on  her  said  property  to  one  Mary  S.  Chapman,  and  caused 
said  mortgage  to  be  recorded  in  Monroe  county  clerk's  office,   and  did   yon 
receive  from  said  Mary  S.  Chapman  an  assignment  of  the  mortgage  held  by 
yon,  held  by  one  John  Motley,  for  eight  hundred  dollars,  and  her  check  for 
$90.00,  and  that  you  sold  said  mortgage  to  G.  Denton  Smith  for  the  sum  of 
$760.00  and  his  check  of  $50.00,  and  converted  the  same  to  your  own  use? 
(Mr.  Van  Voorhls  objected  as  leading.  Incompetent,  and  Immaterial,  and  as 
putting  In  evidence  the  contents  of  a  paper  without  Introducing  the  paper 
Itself.    Received,   and  exception  by  defendant.)    A.  I  think   that  Is   the  sub- 
stance of  the  charge  which  was  found  against  me  by  the  referee,  and  atlimied 
by  the  appellate  court  of  this  department.    Q.  And  wasn't  one  of  the  charges 
which  was  made  against  you,  and  on  which  you  were  tried,  found  guilty,  and 
disbarred,  that  you  falsely  represented  to  one  Mary  and  Charles  WlIIIarosoD. 
while  you  were  acting  for  them  as  attorney,  that  Charlotte  A.  Lord  then  held 
a  mortgage  for  the  sum  of  $800.00  upon  the  property  of  said  Williamsou, 
and  desired  them  to  make  a  payment  of  $200.(X)  upon  the  principal  sum  of 
said  mortgage,  and  that  in  consirteration  of  such  payment  she  would  reduce 
the  rate  of  Interest  upon  the  balance  of  said  mortgage,  iteing  the  sum  of  $600, 
to  five  per  cent.,  and,  relying  upon  said  representations  that  Charles  and  Mary 
Williamson,  or  one  of  them,  paid  you  as  attorney  the  sum  of  $200.00,  to  be  by 
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you  paid  to  said  Lord  upon  the  mortgage  held  by  her,  and  that  you  converted 
said  $200.00  to  your  own  use,  with  the  Intent  of  converting  It  to  your  own  use? 
(Same  objection  as  before.  Same  exception  by  defendant.  Same  ruling.)  A. 
That  was  one  of  the  charges  which  was  reported  against  me  by  the  referee, 
and  which  was  affirmed  by  the  appellate  court  of  this  department  Q.  And 
upon  which  you  were  disbarred?  A.  Certainly,  I  was  disbarred.  Q.  Was  one 
of  the  charges  upon  which  you  were  found  guilty  and  disbarred  that  upon 
the  27th  day  of  May,  1805,  when  Mary  Williamson  was  subpoenaed  by  the 
district  attorney  of  the  county  of  Monroe  to  appear  liefore  the  grand  Jury  of 
the  county  of  Monroe,  then  In  session  in  the  city  of  Rochester,  and  to  bring 
-with  her  certain  receipts  then  held  by  the  said  Mary  Williamson  relating  to  the 
mortgage  referred  to  in  my  last  question,  that  you  then  and  there  advised  said 
Mary  Williamson  not  to  appear  before  the  grand  Jury  pursuant  to  said  sub- 
I'cena,  and  advised  her  that  no  harm  would  come  to  her  if  she  did  not  come 
before  the  grand  Jury  In  obedience  to  said  subpoena  (Same  objection,  ruUng, 
and  exception  by  defendant)  A.  That  was  the  substance,  as  I  remember,  of 
that  charge,  which  was  found  against  me  by  Referee  Famnm,  whose  report 
waa  affirmed  by  the  supreme  court  of  this  department,  and  I  was  disbarred. 
Q.  Wasn't  one  of  those  charges  that  was  made  against  yon,  and  upon  which 
yon  were  found  guilty,  and  disbarred,  that  on  the  12th  day  of  August,  1893. 
Mrs.  Munson  gave  her  check  for  the  axuoa  of  (1,000.00,  and  handed  the  check 
to  her  husband,  to  be  delivered  to  you,  and  It  was  so  delivered,  to  be  used  by 
you  in  the  purchase  of  the  mortgage  icnown  as  the  'Balrd  Mortgage'  on  tlie 
residence  of  Dr.  RIggs  upon  Rutger  street,  and  that  you  never  applied  it  to 
that  use,  bnt  applied  the  money  to  your  own  use?  (Same  objection,  ruling,  and 
exception  by  defendant.)  A.  That  was  one  of  tlie  cliarges  that  the  referee  re- 
ported against  me,  'and  his  report  was  affirmed  t^  the  appellate  division  of 
the  supreme  court" 

These  questions  and  answers  indicate,  and  the  record  discloses,  that 
prior  to  the  trial  of  Dorthy  for  larceny  proceedings  had  been  taken 
by  the  Bar  Association  of  Rochester  upon  the  chaises  indicated  by  the 
above  questions  and  others  to  disbar  Dorthy,  and  upon  application 
to  the  general  term  of  the  Fifth  department  a  rrferee  had  been  appoint- 
ed, who  took  evidence  and  sustained  by  his  report  all  but  one  of  the 
eight  charges  which  had  been  preferred  against  the  defendant,  and 
that  this  court  had  affirmed  the  report  of  the  referee,  and  disbarred 
the  defendant.  All  of  the  evidence  was  called  out  upon  this  subject 
by  the  district  attorney  over  strenuous  objections  by  the  defendant's 
counsel,  except  such  as  the  defendant  gave  upon  his  redirect  examina- 
tion after  the  foregoing  questions  had  been  ansvirered  by  the  defend- 
ant. The  matter  was  wholly  collateral  to  the  matters  in  issue  upon 
the  trial  of  the  defendant,  and  was  concededly  introduced  for  the  pur- 
pose of  discrediting  him  as  a  witness.  The  effect  of  these  questions 
and  answers  was  to  show  that  the  referee  and  the  appellate  division 
of  the  supreme  court  had  in  this  proceeding  convicted  Dorthy  of  several 
larcenies  not  connected  with  the  one  upon  which  he  was  on  trial,  and 
of  one  attempt  to  suppress  testimony  which  should  have  been  submit- 
ted to  the  grand  jury.  The  learned  district  attorney  insists  that  it 
was  proper  to  interrogate  the  defendant,  and  call  out  this  evidence 
from  him,  because  it  proved  facts  of  misconduct  and  crime  ou  his  part 
which  it  was  competent  to  show  for  the  purpose  of  destroying  hi* 
credit  as  a  witness.  This  we  deem  an  extraordinary  proposition,  in 
view  of  the  settled  law  of  this  state.  Tho  proposition  is  simply  this: 
that  it  is  competent  to  ask  a  witness  upon  cross-examination,  not  as 
to  his  own  acts,  but  as  to  the  acts,  conclusions,  and  opinions  of  others, 
not  in  a  criminal  proceeding,  not  upon  a  conviction  for  crime,  not 
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upon  a  trial  in  accordance  with  rales  of  criminal  law,  bat  in  a  ciTil 
proceeding, — in  an  investigation  to  determine  whether  a  man  sbould 
be  turned  out  of  a  church,  or  a  society,  or  of  a  bar  association,  or  de- 
prived of  the  privilege  of  practicing  law,  or  of  some  other  franchise. 
The  court  of  appeals  of  this  state  has  directly  declared  against  this 
proposition  in  several  cases.     In  Nolan  v.  Bailroad  Cow,  87  N.  Y.  63, 
C8,  an  exception  was  taken  to  the  ruling  of  the  court  permitting  a 
witness  to  be  asked  on  his  cross-examination  if  he  had  been  expelled 
from  a  fire  department.     The  court  said  the  question  was  improper, 
because  the  fact  sought  to  be  proved  was  neither  pertinent  to  the 
issue  nor  did  it  relate  to  any  specific  fact  which  tended  to  discredit  the 
witness,  or  impeach  his  moral  character.     In  People  v.  Brown,  72 
N.  Y.  571,  the  rule  was  laid  dovra  that  where  a  defendant  in  a  criminal 
action  takes  the  stand  as  a  witness  in  his  own  behalf,  he  is  subject  to 
the  rule  as  to  the  examination  of  other  witnesses,  and  ia  not  th«-ebj 
deprived  of  his  rights  as  a  party.     His  counsel  may  speak  for  him 
while  he  is  a  witness,  and  an  error  committed  by  the  court  against 
him  may  inure  to  his  benefit  as  a  party,  and  that  it  was  error  to  ask 
such  a  witness  how  many  times  he  had  been  arrested.     In  People  t. 
Crapo,  76  N.  Y.  288,  it  was  also  held  to  be  error  to  ask  a  defendant 
in  a  criminal  case  if  he  had  been  arrested.     In  Eyan  v.  People,  79  X. 
Y,  593,  it  was  held  that  it  could  not  be  shown  by  a'  witness  upon  his 
cross-examination  that  he  had  been  indicted  for  an  offense.    In  Linds- 
ley  V.  Miller,  3  App.  Div,  127, 128,  39  N.  Y.  Supp.  393,  this  court  held 
that  it  was  not  competent,  in  order  to  affect  the  credibility  of  a  wit- 
ness, to  ask  him  if  "he  had  never  been  charged  with  'crooked  driving.' 
and  if  he  had  not  recently  been  taken  oat  of  his  salky  at  Byracose  for 
'crooked  driving.' "    Follett,  J.,  said : 

"Tbe  purpose  of  the  question  was  to  affect  the  defendant* a  credlbiUty,  and 
that  the  tendency  of  It  and  of  the  answer  was  to  prejndlce  him  before  the  Jnry. 
It  Is  wdl  settled  In  this  state  that  It  Is  not  competent  to  ask  a  witness  on  iiis 
cross-examination  (or  the  pnrpose  of  affecting  his  credibility  if  he  had  been 
charged  with  crimes  or  misdemeanors,  or  If  he  bad  been  turned  out  of  a  social 
organization,"— citing  many  cases. 

At  common  law,  persons  convicted  of  infamous  crimes  were  ex- 
cluded from  being  witnesses  altogether,  but  by  statutes  adopted  in 
most  of  the  United  States  the  disqualification  of  infamy  is  removed, 
and  the  conviction  may  be  proved  to  affect  credibility  (1  Whart.  EJv. 
§  397),  and  by  our  Penal  Code,  §  714,  a  person  convicted  of  a  crime  is  a 
competent  witness  in  any  cause  or  proceeding,  civil  or  criminal,  but  the 
<5onviction  may  be  proved  for  the  purpose  of  affecting  the  weight  of 
his  testimony,  either  by  the  record  of  a  conviction  or  by  his  cross-ex- 
amination. The-  rule  goes  no  further  than  to  permit  the  witness  to 
be  asked  as  to  specific  facts  or  acts  in  his  own  career  which  tend  to 
-discredit  him,  or  to  impeach  his  moral  character;  and  that  only  to  a 
reasonable  extent,  within  the  discretion  of  the  court,  subject  to  re- 
view, however,  if  that  discretion  is  abused  (Ryan  v.  People,  supra: 
People  V.  Irving,  95  N.  Y.  544-54G,  and  cases  cited;  Spiegel  v. 
Hays,  118  N.  Y.  660,  22  N.  E.  1105);  and  this  was  an  extension  of  the 
rule  which  did  not  permit  the  examination  into  specific  acts  of  a  wit- 
ness to  discredit  him  (1  Whart.  Ev.  §  56).    Judge  Folger  said,  in 
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People  V.  Crapo,  76  N.  Y.,  at  page  291,  as  late  as  1879,  in  quoting  fr<Mn 
Greenleaf: 

"The  great  question,  however,  whether  a  witness  may  not  be  bound  In  some 
cases  to  answer  an  Interrogatory  to  his  own  moral  degradation,  when,  though 
It  is  collateral  to  the  main  Issue,  it  is  relevnut  to  his  character  for  Teraclty, 
has  not  been  brought  into  direct  and  solemn  judgment,  and  must,  therefore, 
be  regarded  as  an  open  question." 

This  statement  indicates  the  extreme  caution  with  which  the  courts 
have  at  last  reached  the  conclusion  that  a  witness  may  testify  as  to 
collateral  acts  of  his  own  tending  to  prove  his  moral  degradation,  but 
it  has  never  been  the  law  that  a  witness  mav  be  compelled  to  testify 
to  the  conclusions  of  others  to  prove  such  moral  degradation,  or  to  im- 
peach him  as  a  witness,  except  it  be  the  conviction  of  a  crime,  or  such 
confinement  in  prisons  or  jails  as  would  indicate  a  conviction.  The 
reason  of  this  distinction  is  plain.  Where  a  person  is  interrogated  as 
to  his  own  acts,  he  is  supposed  to  be  familiar  with  what  he  himself 
has  done,  and  can  give  any  explanation  that  may  exist  consistent  with 
his  innocence;  and,  as  the  question  is  collateral  to  the  issues  on  trial, 
his  answer  concludes  the  other  side,  and  he  cannot  be  contradicted. 
But,  if  he  is  interrogated  concerning  the  acts  and  decisions  of  others 
which  tend  to  disgrace  him,  the  case  is  different.  He  may  not  be  able 
to  protect  himself 'by  explanation.  He  may  be  ignorant  of  the  facts 
upon  which  the  acts  or  conclusions  of  others  are  based.  The  court 
will  not  stop  to  try  the  merits  of  such  collateral  accusations,  and  the 
witness  may  thus  be  injured  and  disgraced  by  results  for  which  he  is 
not  responsible. 

Section  714  of  the  Penal  Code,  which  we  have  cited,  has  no  applica- 
tion to  this  case.  A  person  under  our  syston  of  jurisprudence  can 
only  be  convicted  of  a  crime  after  a  fair  trial  in  the  appointed  way, 
where  he  can  be  fully  heard  in  his  defense,  and  where  he  can  be  pro- 
tected by  all  the  presumptions  with  which  the  law  surrounds  a  defend- 
ant upon  his  trial  for  crime.  A  conviction  upon  such  a  trial  may  be 
properly  shown  to  impair  the  credit  of  a  witness,  though  it  is  the  act 
of  others.  It  is  the  deliberate  act  of  the  law  upon  a  trial  duly  had 
before  the  court  and  a  jury.  But  the  proceeding  to  disbar  an  attor- 
ney under  sections  67-69  of  the  Code  of  Civil  Procedure  is  a  summary 
one.  It  is  not  a  triaL  It  is  simply  an  investigation.  A  copy  of  the 
charges  must  be  delivered  to  the  attorney,  and  he  may  be  heard  in  an 
informal  way  in  his  defense.  The  result  of  the  proceeding  can  only 
be  a  suspension  or  removal  from  the  courts  of  the  state.  Section  69. 
If  the  attorney  has  been  convicted  of  a  felony,  he  may  be  disbarred  for 
that  reason  alone. 

As  we  have  seen,  a  witness  cannot  be  compelled  to  state  whether  he 
has  been  indicted.  An  indictment  is  an  accusation  from  a  body 
charged  and  sworn  to  investigate  crime  upon  the  oath  of  witnesses, 
and  it  acts  judicially.  If  its  conclusions  cannot  be  shown  to  dis- 
credit a  witness,  upon  what  principle  should  charges  made  by  a  bar  or 
any  other  association  be  given  in  evidence?  The  court  <rf  appeals  has 
said  in  the  proceedings  to  disbar  the  defendant  (152  N.  Y.  601,  46 
N.  E.  837)  that  "the  effect  of  the  proceeding  to  disbar  is  not  criminal, 
and  is  not  intended  for  punishment,  but  to' protect  the  court  from  the 
46  N.Y.S.— 62 
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official  ministration  of  persona  unfit  to  practice  as  attomeya  thar^n." 
The  charges  of  the  bar  association  and  the  report  of  the  referee  were 
simplj  charges,  not  facts,  and  did  not  prove  facts;  but  in  the  estima- 
tion of  the  jury  the  disbarment  of  the  defendant  upon  these  serious 
charges  by  this  court  may  have  had  all  the  effect  of  convictions  for 
crime  upon  a  trial  duly  had.  The  learned  trial  court  charged  the 
jury  upon  this  subject  as  follows,  after  speaking  of  this  court  having 
disbarred  the  defendant: 

"You  have  a  right,  therefore,  to  assnme  that  they  Investigated  these  charges 
carefully,  that  they  would  not  have  disbarred  the  defendant,  who  was  charged 
with  so  many  serious  offenses,  without  having  fully  and  carefully  investigated 
the  charges.  So  far  as  these  charges  are  concerned,  we  must  take  the  decision 
of  the  appellate  division  as  binding  upon  this  court.  But,  gentlemffli,  while  1 
lay  down  that  as  a  rule  of  law  it  Is  wholly  immaterial  as  to  w^hat  the  appel- 
late division  may  have  held  unless  It  tends  to  impair  the  character  or  credibili- 
ty of  Dorthy's  testimony  In  this  case.  Upon  that  point,  and  that  point  alone, 
it  la  materiaL" 

The  evidence  was,  therefore,  permitted  to  have  its  full  force  and 
effect  as  establishing  the  charges  of  criminality  on  the  part  of  the 
defendant  for  the  purpose  of  impeaching  him.  In  admitting  this 
evidence  the  learned  trial  court  was  doubtless  influenced  by  the  case 
of  People  V.  Beavey,  38  Hun,  418,  where  the  defendant  was  convicted 
of  larceny  in  the  second  degree,  and  while  upon  the  stand  as  a  witness 
he  was  asked  upon  cross-examination  if  he  had  been  suspended  by  the 
action  of  the  supreme  court  from  his  office  as  attorney  and  counselor. 
Judge  Daniels  held  that  this  was  competent  as  affecting  his  credi- 
bility, upon  the  authority  of  People  v.  Irving,  supra.  "With  all  doe  re- 
spect to  the  learned  judge,  we  do  not  see  that  People  v.  Irving  sastains 
this  ruling.  The  distinction  between  showing  the  witness'  own  acts 
and  the  acts  of  others  to  impeach  him,  which  we  have  pointed  out, 
does  not  seem  to  have  occurred  to  the  learned  judge.  Judge  Blnch, 
in  I'eople  v.  Irving,  at  page  544,  in  commenting  upon  Nolan  v.  Rail- 
road Co.,  supra,  clearly  pointed  out  the  distinction  in  this  pithy  state- 
ment: "There  the  witness  was  asked,  not  what  he  had  done,  but  what 
the  fire  department  had  done, — whether  it  had  expelled  him."  But 
People  V.  Reavey  is  no  authority  for  proving,  under  the  guise  of  a  pro- 
ceeding to  suspend  an  attorney,  the  charges  made  against  him  upon 
which  that  suspension  was  obtained.  The  mere  fact,  only,  of  the  sus- 
pension was  shown.  That  is  very  different  from  the  case  at  bar, 
where  the  prosecution  sought  to  prove  the  charges  upon  which  the 
disbarment  was  founded,  anJ  to  establish  that  several  distinct  felonies 
had  been  committed  by  the  defendant.  These  different  offenses  the 
prosecution  would  not  have  been  permitted  to  show  upon  any  cnminal 
trial  for  another  crime  unless  it  was  proper  to  establish  the  intent 
by  which  the  defendant  committed  the  crime  for  which  he  was  being 
tried.  That  the  evidence  of  the  charges  against  the  defendant  and  of 
his  disbarment  was  most  prejudicial  to  him  cannot  be  denied. 

Upon  the  trial  there  was  a  closely-contested  question  of  fact  as  to 
whether  the  defendant  received  the  |2o0  as  the  agent,  and  in  a  fidu- 
ciary capacity,  or  whether  he  received  it  upon  a  claim  which  he  made 
in  good  faith  for  services  rendered  in  the  action  of  Rich  against  Tif- 
fany.    Several  witnesses  testified  in  behalf  of  the  defendant,  sus- 
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taining  his  side  of  this  iBsne.  Witnesses  testified  to  Btistain  the  side 
of  the  people,  and  circumstances  and  facts  were  adduced  by  the  peo- 
ple to  the  same  end.  The  defendant  was  the  most  important  witness 
in  his  own  behalf,  and,  if  he  were  disgraced  and  discredited,  his  con- 
viction was  quite  certain  to  follow.  We  should  not  permit  his  convic- 
tion to  stand  if  it  has  been  or  might  have  been  secured  by  incompe- 
tent or  illegal  evidence.  That  much  of  this  evidence  was  incompetent, 
especially  that  portion  most  dangerous  to  the  defendant,  seems  to  us 
entirely  clear.  The  evidence  before  the  jury  that  the  defendant 
had  bten  expelled  from  the  church,  that  he  had  been  expelled  from  the 
bar  on  charges  of  numerous  crimes  and  for  gross  misconduct  in  the 
dischai-ge  of  his  professional  duties,  we  may  safely  assume  substan- 
tially destroyed  all  credit  as  a  witness  which  the  jury  might  otherwise 
have  given  him.  These  conclusions  lead  to  a  revei-sal  of  the  judgment 
appealed  from. 

The  remaining  point — the  denial  of  the  motion  for  a  new  trial  upon 
the  ground  of  newly-discovered  evidence — it  is  hardly  necessary  to  con- 
sider, in  view  of  the  conclusions  thus  reached,  but  we  will  dippose  of 
that  motion  also.  Late  in  the  history  of  this  case,  and  after  the  ap- 
peal had  been  taken  to  this  court,  the  defendant  claimed  that  he  had 
just  discovered  a  letter  from  William  G.  Rich,  dated  July  20,  1895, 
which  was  not  admitted  in  evidence  upon  the  trial,  but  was  exceed- 
ingly material  and  important  to  him  upon  such  trial.  An  examina- 
tion of  that  letter  fails  to  disclose  the  importance  attached  to  it  by  the 
defendant.  At  most,  it  was  but  cumulative  evidence,  and  under  the 
circumstances  under  which  it  came  to  light  it  should  not  constitute 
a  ground  for  a  new  trial.  At  least  such  was  the  opinion  of  the 
learned  trial  judge,  who  wrote  a  careful  and  well-considered  opinion 
upon  the  subject,  in  which  we  concur. 

The  judgment  and  the  order  denying  the  motion  for  a  new  trial, 
made  upon  the  minutes,  should  be  reversed,  and  a  new  trial  granted. 
All  concur,  except  ADAMS,  J.,  dissenting. 

HARDIN,  P.  J.  (concurring).  The  statute  gave  to  the  defendant 
the  opportunity  of  being  a  witness  in  his  own  behalf,  and  he  availed 
himself  of  the  provisions  of  the  statute. 

In  People  v.  Tice,  131 N.  Y.  656,  30  N.  E.  494,  Andrews,  J.,  said: 
"The  accused  Is  not  compelled  to  become  a  witness.  When  he  avails  himself 
of  the  privilege  conferred  by  the  statute,  he  subjects  himself  voluntarily  to  the 
situation  of  any  other  witness:  and  If  he  Is  compelled  to  answer  disparagini; 
questions,  or  to  give  evidence  relevant  to  the  Issue,  which  Is  injurious,  ft  is  the 
consequence  of  an  election  which  be  malces  to  become  a  witness,  which  in- 
volves a  waiver  on  his  part  at  that  time  of  the  constitutional  exemption.  If 
be  accepts  the  privilege  given  by  the  statute,  he  ttikea  it  with  its  attendant 
dangers.  'His  own  act  is  the  primary  cause,  and,  if  that  Is  voluntary,  he  hait 
no  reason  to  complain.'  Church,  O.  J.,  in  Connors  v.  People,  50  N.  Y.  240. 
The  principle  that  an  accused  person  who  becomes  a  witness  In  his  own  Iw- 
baif  thereby  places  himself  In  the.  attitude  of  any  other  witness  in  respect 
to  the  right  of  cross-examination,  has  been  announced  in  many  cases  in  this 
court.  Brandon  v.  People,  42  N.  Y.  266;  Connors  v.  People,  supra;  Stover  v. 
People,  56  X.  y.  315;  People  v.  Casey,  72  N.  Y.  .%4.  •  •  »  This  being  the 
construction  put  by  our  courts  upon  the  statute,  tliere  is  no  constitutional  right 
Infringed  if  the  accused,  having  elected  to  take  the  stand  as  a  witness,  is  sub- 
jected to  the  ordinary  rules  of  examination.   The  range  and  extent  of  the- 
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cross-exnirlnatton  Is   within  tbe  discretion   of   Uie  trial  Judge,   provliled  only 
that  it  relates  to  relevant  matters,  or  to  matters  affecting  credibility." 

The  eame  principle  was  referred  to  and  stated  in  Nolan  v.  Railroad 
Co.,  87  X.  Y.  G8,  and  in  disposing  of  the  ruling  compelling  a  witness 
to  state  that  be  had  been  expelled  fi-om  the  fire  department  the  opinion 
states: 

"The  question  was  Improper,  becatise  the  fact  songht  to  be  proved  was 
neither  pertinent  to  the  Iraue,  nor  did  It  relate  to  any  specific  fact  which  tended 
to  discredit  the  wltnccs,  or  Impeach  his  moral  character." 

That  case  was  referred  to  with  approval  in  People  v.  Irving,  95 
N,  Y.  544,  and  the  same  judge  who  prepared  the  opinion  in  the  former 
case  stated  in  the  latter  case: 

"There  the  witness  was  a.sked.  not  what  he  had  done,  but  what  the  fire  de- 
partment had  done,— whether  it  had  expelled  him.  •  •  ♦  An  expulsion  from 
the  fire  department  might  be  summary  or  arbitrary,  and  with  little  or  uo 
chance  of  a  fair  trial,  or  for  causes  Involving  no  crime,  and  not  affecting  the 
moral  character." 

In  People  v,  Ck)urt  of  Oyer  and  Terminer,  83  N.  Y.  438,  it  wa?  held 
that: 

"The  range  and  extent  of  a  cross-examination  Is.  as  a  general  rule,  within 
the  discretion  of  the  court,  subject  to  the  limitation  that  It  must  rdate  to  mat- 
ters pertinent  to  tlie  Issue,  or  which  tend  to  discredit  tlie  witness  or  Impeach  his 
moral  character." 

It  is  difficult,  upon  an  inspection  of  the  record  (page  396),  to  discover 
how  the  fact  that  the  defendant  was  once  a  monber  of  the  Baptist 
(Jhurch  was  relevant  to  the  issue,  or  tended  to  affect  his  credibility. 
Nor  do  we  see  how  the  fact  that  he  was  not,  at  the  time  he  was  cross- 
examined,  a  member  of  the  church,  was  pertinent  to  the  issue,  or  tend- 
ed to  impair  his  credibility.  He  may  have  resigned,  or  voluntarily 
severed  his  connection  with  the  church.  The  prosecution  propounded 
to  the  witness  a  question  which  assumed  that  the  church  "liad  with- 
drawn from  you  [him]  the  hand  of  Christian  fellowship,"  and  required 
the  witness  to  answer  what  communication  he  had  made  b«^ring 
upon  the  subject  ot  his  intention  to  "still  continue  to  work  in  the 
cause  of  Chrigt."  That  question  was  objected  to  as  incompetent  and 
immaterial,  and  upon  the  further  ground  that  "any  statement  that  he 
made  in  a  letter  can  only  be  proved  by  the  letter."  Notwithstanding 
those  objections,  the  court  allowed  the  evidence,  against  the  defend- 
ant's exception.  The  question  propounded  in  behalf  of  the  people, 
and  the  answers  which  the  witness  was  compelled  to  deliver,  brought 
out  the  fact  that  the  Baptist  Church  "had  withdrawn"  from  the  de- 
fendant "the  hand  of  Christian  fellowship."  The  defendant,  there- 
fore, in  cross-examination,  was  compelled  to  prove  the  action  of  an- 
other body,  adverse,  apparently,  to  his  standing  in  the  church;  and, 
as  is  said  in  respect  to  evidence  compelling  a  witness  to  state  that 
he  had  been  expelled  from  the  fire  department,  it  was  the  act  of  an- 
other body,  and  not  the  act  of  the  defendant  or  the  witness,  and  under 
well-settled  rules  that  charges  or  accusations,  or  even  indictments  or 
arrests,  may  not  be  inquired  into,  "since  they  are  consistent  with  in- 
nocence, and  may  exist  without  moral  delinquency,"  it  seems  the  ex- 
cii;tion8  talctn  by  the  defendant  present  error.  .  Greatun  v.  Smith,  1 
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Dalv,  380;  Van  Bokkolen  v.  Berdell.  130  N.  Y.  141.  20  N.  E.  254; 
LindBley  v.  Miller,  3  App.  Div.  128,  39  N.  Y.  Supp.  393.  And  it  is 
pertinently  suf^f^ested  in  the  opinion  of  WARD,  J.,  that  such  error 
worked  harm  to  the  defendant  And.  notwithstanding  the  rule  of  sec- 
tion 542  of  the  Code  of  Oriminal  Procedure,  to  the  effect  that  "excep- 
tions which  do  not  affect  the  substantial  rijrhts  of  the  parties"  shall 
not  affect  the  judgment  to  be  given  by  an  api)ellate  court,  the  convic- 
tion, which  may  have  been  seriously  influenced  by  such  improper  evi- 
dence, should  not  be  allowed  to  stand.  People  v.  Doyle,  11  App.  Div. 
448,  42  N.  Y.  Supp.  319;  People  v.  (^lacon.  102  N.  Y.  609,  6  N.  E.  303; 
People  V.  Dimick,  107  N.  Y.  13,  14  N.  E.  178. 

The  foregoing  views  lead  to  the  same  result  stated  in  the  elaborate 
opinion  of  WARD,  J.,  in  which  I  concur. 


(21  Misc.  Rq;>.  M.) 

DUNN  et  al.  v.  WBHLB. 

(Supreme  Court,  Appellate  Term.   July  28,  1897.) 

Contracts— Assknt—Faiab  Rbpbk«bntation«. 

Proof  that  plaintiff  knew  the  nature  and  effect  of  an  assl^ment  of  a  jnig- 
ment  does  not  meet  plaintiff's  charge  that  he  \ras  Induced  to  make  such  as- 
signment to  defendant,  Instead  of  some  other  petson.  hy  reasm  of  defendant's 
false  represoitatlon  that  plaintiff  would  be  sent  to  prison  If  be  did  not  do  m. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Patrick  Dunn  and  another  against  Charles  Wehle  to 
r«cover  |1,793.73,  the  amount  of  a  judgment  in  plaintiflfs'  favor 
iigainst  the  Phoenix  Assurance  Company  of  London,  which  judgment 
was  assigned  to  defendant,  who  wa«  the  attorney  of  plaintiffs  in 
procuring  it.  A  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiffs for  |750  was  affirmed  by  the  general  term  (45  N.  Y.  Supp.  1138), 
and  defendant  appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Charles  W^le  and  George  H.  Yeaman,  for  appellant. 
John  Whalen,  for  respondents. 

DALY.  P.  J,  The  defendant,'  an  attorney  and  counselor  at  law, 
was  retained  by  the  plaintiffs  to  collect  the  amount  of  two  certain 
policies  of  insurance  issued  to  Patrick  Dunn  by  the  Phoenix  Assur- 
ance Company  of  London.  He  recovered  a  judgment  for  them 
against  the  company  for  $1,793.73,  and  then  requested  them  to  ex- 
ecute an  assignment  of  it  to  him  for  the  purpose  of  enabling  him, 
as  he  represented,  to  collect  it.  He  then  received  from  the  company 
in  settlement  |1,400,  of  which  he  offered  the  plaintiffs  f450,  which 
they  refused,  and  brought  this  action  to  recover  the  whole  amount 
of  the  judgment.  The  liefendant  claims  that  the  plaintiffs  had 
agreed  to  allow  him  two-tliirds  of  the  recovery  as  compensation 
for  his  services  in  collecting  upon  the  policies,  the  claim  being  a 
doubtful  one, — such  share  to  cover  all  disbursements;  the  latter 
amounting  to  f254, — and  that  the  plaintiffs  were  indebted  to  him 
besides  in  the  sum  of  f200  for  services  in  other  litigations.     The 
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plaintiffs  denied  any  agreement  to  allow  .defendant  two-thirds  of  the 
recovery,  and  disputed  the  other  indebtedness.  The  jury  rendered 
a  verdict  in  plaintiffs'  favor  for  |750,  and  defendant  appealg. 

The  assignment  of  the  judgment  which  defendant  requested  plain- 
tiffs to  execute  expressed  as  consideration  the  sum  of  fSOO,  and 
plaintiffs  received  Iwack  from  him  a  brief  writing  in  which  he  agreed 
to  pay  them  their  share  of  the  judgment  when  collected.  He  also 
advanced  to  them  ?25  on  account.  In  the  complaint  the  assignment 
was  attacked  on  the  ground  that  it  was  procured  by  fraudulent  rep- 
resentations, and  was  stated  to  be  an  authority  to  collect  the  judg- 
ment. The  proof  on  plaintiffs'  part  is  that  defendant  told  them  he 
wanted  them  to  make  an  assignment  for  him  to  collect  the  money 
from  the  company;  that  he  wished  them  "to  make  a  collector  of 
him";  that  when  the  plaintiff  Patrick  asked  him,  "Can  I  not  turn  it 
over  to  my  family,  to  my  son, — not  myself,  but  any  other  man?"  de- 
fendant answered :  "  'No,  yon  cannot.  I  will  have  to  do  it,  and  I 
will  get  you  a  good  sum  of  money.  And,  if  you  take  any  money 
in  your  hands  from  the  insurance  cmnpany,  you  will  be  sent  up  the 
river.'  Q.  Did  he  say  why  you  would  be  sent  up  the  river?  A. 
That  my  creditors  would  send  me  up  the  river."  This  was  explained 
as  referring  to  certain  judgment  creditors;  and  defendant,  while 
denying  that  he  so  stated  on  the  occasion  in  question,  testified  that 
on  another  occasion  he  told  plaintiff  "that,  if  he  recovered  a  judg- 
ment, lie  must  be  very  careful,  because  he  had  sworn  in  supplemental 
proceedings  he  had  nothing,  and  they  might  examine  him  again,  and 
he  must  be  very  careful,  or  they  might  send  him  up  the  river."  The 
plaintiff  Patrick  knew  that  the  paper  was  in  form  an  amgument,  and 
also  the  apparent  legal  effect  of  it,  for  he  said:  "Now,  if  I  sign  my 
name  to  this  paper,  what  have  I  to  show  for  my  money?  Vou  can 
kick  me  out  of  this  office;"  and  then  defendant  handed  him  the  brief 
written  agreement  already  mentioned,  saying,  "That  is  all  you  want." 
It  is  therefore  contended  by  defendant  that  plaintiffs  fully  understood 
the  nature  and  effect  of  the  instrument,  and  were  not  misled  with 
respect  to  it.  But  they  might  well  rely  upon  his  representation  that 
the  effect  of  it  was  simply  "to  make  a  collector  of  him,"  and  believe 
that  it  was  the  proper  form  for  giving  him  authority  to  receive  the 
money,  as  he  stated;  and  the  suggestion  that  they  understood  the 
effect  of  the  paper  does  not  meet  the  charge  that  in  order  to  induce 
Patrick  to  make  the  assignment  to  defendant  in  preference  to  a 
member  of  plaintiff's  family,  or  another  assignee  of  his  own  selec- 
tion, he  told  him  that  he  could  not  choose  any  assignee  but  him,  and, 
if  he  took  the  money  in  his  own  hands,  he  would  "be  sent  up  the 
river,  sure."  This  was  a  representation,  in  effect,  that,  by  making 
defendant  the  assignee,  Patrick  would  be  protected  from  his  cred- 
itors, and  that  if  he  refused  he  would  be  sent  to  prison.  It  was  cer- 
tainly untrue,  and  if  the  jury  believed  that  it  was  made  as  an  in- 
ducement to  enable  defendant  to  get  control  of  the  fund,  in  order 
to  retain  as  much  of  it  for  himself  as  he  thought  proper,  the  charge 
in  the  complaint  was  sustained.  The  question  of  fact  was  for  the 
jury,  and  as  between  attorney  and  client  it  was  eminently  a  case 
to  be  submitted  by  the  court  to  a  jury;  and  in  this  case  the  amount 
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indicates  that  the  jnry  considered  it  dispassionately,  and  with 
the  desire  to  do  exact  justice.  The  verdict  disposes  also  of  the  is- 
sue as  to  whether  plaintiffs  agreed  to  allow  defendant  two-thirds 
of  the  recovery  for  his  services  and  reimhursement,-  -a  claim  which 
must  have  seemed  to  the  jury  inconsistent  with  the  consideration 
inserted  by  defendant  in  the  assignment,  and  which  was  double  what 
he  afterwards  tendered  to  the  assignors, — and  also  of  the  issue  aa 
to  the  value  of  the  other  legal  services  for  which  defendant  claimed 
to  be  entitled  to  retain  part  of  the  proceeds  of  this  collection.  All 
the  issues  in  the  case  were  found  in  favor  of  the  plaintiffs,  and  upon 
sufficient  testimony  to  support  the  finding.  We  held  on  a  former 
appeal  in  this  case  that  the  complaint  stated  a  cause  of  action  at 
law,  and  that  it  was  unnecessary  for  plaintiffs  to  resort  to  equity 
in  order  to  set  aside  the  assignment  Dunn  v,  Wehle  (Com.  PI.)  35 
N.  y.  Supp.  1093.  None  of  the  exceptions  referred  to  by  appellant 
requires  that  the  verdict  should  be  disturbed. 
Judgment  affirmed,  with  costs.    All  concur. 


(20  .vpi).  Div.  2ne.) 

COMMERCIAL  BANK  r.  CATTO  et  al. 
(Supreme  Ck>urt,  Appellate  Division,  Fourth  Department.   July  SO,  1887.) 

HURTQAOEA — .\S8IONMENT8 — UONBIDEHATION. 

A  mortgaRe  was  executed  to  secure  Indorsements  made  by  the  mortgagee, 
who  assi^rned  the  mortgage  to  plaintiff,  who  held  the  Indorsed  paper,  to  se- 
cure an  indebtedness  of  the  mortgagor  to  plaintiff,  and  to  another,  for  whom 
plaintiff  agreed  to  act  as  trustee.  Held-,  that  there  was  a  sufflclent  considera- 
tion between  the  mortgagor  and  the  mortgagee,  and  between  the  mortgagee 
and  plaintiff,  to  enable  plaintiff  to  foreclose  the  mortgage  as  against  one  who 
bad  purchased  the  property  subject  to  the  mortgage. 

Appeal  from  special  term,  Monroe  county. 

Action  by  the  (Commercial  Bank  against  Beaman  Catto  and  others. 
From  a  judgment  for  plaintiff,  defendant  Catto  appeals.    Affirmed. 

This  Is  an  action  to  foreclose  a  bond  and  mortgage  executed  by  James  E. 
Brlggs  to  his  son  William  H.  Briggs,  dated  the  28th  of  October,  1802.  The 
bond  was  In  the  penalty  of  $60,000,  and  the  mortgage  secured  the  payment  of 
$30,000,  and  It  provided  that  |1,000,  with  Interest,  should  be  payable  every  six 
months  until  five  payments  were  made,  and  after  that  In  |2,500  payments,  all 
with  Interest  until  paid.  The  property  mortgaged  was  the  "Brackett  House 
Property,"  so  called,  located  In  the  city  of  Rochester.  The  appellant  and  his  wife, 
together  with  James  B.  Briggs,  Moses  Foltz,  and  David  J.  Kirkpatriflt,  were 
made  defendants.  The  action  was  commenced  the  31st  day  of  March,  ISOis,  and 
the  complaint  claimed  default  in  the  payment  of  about  f2,.5O0  due  on  the  bond 
and  mortgage,  and  about  $12,500  to  grow  due  thereon.  The  complaint  also  al- 
leged an  assignment  of  the  bond  and  mortgage  to  the  plaintiff  on  the  2Sth  of 
October,  1892.  The  defendant  Catto,  In  his  answer,  among  other  things,  edleged 
tiiat  the  defendant  Brlgga  was  at  one  time  the  owner  of  the  mortgaged  i)ropei-ty; 
that  he  sold  and  conveyed  it  to  the  defendant  Foltz  in  August,  18!)3;  tliat,  to  In- 
duce'Foltz  to  make  the  purchase,  Briggs  represented  that  the  Brackett  House 
property  was  worth  $165,000,  that  It  had  cost  him  (Briggs)  $150,000,  and  that  he 
bad  made  repairs  thereon  to  the  extent  of  $.30,000;  that  these  representations 
were  false.  Intended  to  deceive  Foltz,  and  that  the  cashier  of  the  plaintiff's  bank 
(the  bank  then  holding  the  bond  and  mortgage  In  suit  by  assignment)  and 
other  offlcets  of  the  bank  partlcliMited,  knowingly  and  fraudulently,  In  the  false 
representations,  and  In  the  scheme  to  Induce  Foltz  to  pturchase  the  property^ 
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that,  rri.ring  on  mich  representations,  be  purchased  the  property,  and  was  greatlx 
deceived  and  Injured;  that  the  property  cost  but  $85,000;  It  was  not  worth  what 
It  was  rein-esented  to  be,  and  the  i-ejtah's  theieou  had  not  exceeded  $15,000;    tliac 
the  bond  and  mortgage  were  without  consideration  as  l)etwecn  the  parties  there- 
to;   that  the  plaintiff  received  the  assignment  without  consideration;    that  on 
the  20th  of  Maich,  1806,  Foltz  sold  and  conveyed  to  Catto  the  mortgaged  prem- 
ises, for  the  consideration  of  $100,000,  by  warranty  deed,  and  that  Catto  receiv»Hl 
said  premises  subject  only  to  a  mortgage  In  favor  of  the  Rochester  Savings  Bonlc 
of  $5.'5,(X)0,  and  a  $10,000  mortgage  held  by  the  plaintiff  (not  the  one  in  suit). 
in  which  deed  Foltz  covenanted  that  there  were  no  other  mortgages  or  liens  uiton 
the  premises  except  these  two  mortgages;   that  Catto  gave  a  mortgage  to  Foltz 
to  secui'e  $10,600  as  a  part  of  the  pm-cliase  money,  and  made  an  arrangement 
with  Foltz  by  which  Foltz  was  to  remain  In  possession  of  the  mortgaged  premises 
as  mortgagee,  with  authority  to  collect  the  rents,  and  apply  the  same  to  the  pay- 
ment of  this  bond  and  mortgage;    that  the  mortgage  in  suit  was  a  doud  upon 
Catto's  title;  and  demanded  judgment  that  the  mortgage  in  suit  be  cancded  and 
discharged  of  record,  and  that  the  defendant  should  have  such  further  relief  as 
should  be  Just.    The  action  was  tried  at  the  Monroe  equity  term,  held  in  June, 
1896;  and,  so  far  as  concerns  the  defendant  Oatto,  the  case  was  tried  by  the  court. 
Tlie  coturt  rendered  Its  decision,  stating  the  grounds  thereof  to  be  tliat  the  fraud  as 
claimed,  between  Briggs  and  the  banl^  upon  Foltz,  in  ttie  purchase  of  the  propo'ty, 
was  not  sustained,  and  stating  the  amount  due  and  to  grow  due  upon  the  mortgage 
and  bond,  and  directing  the  usual  Judgment  of  foreclosure  and  sale.    There  were 
other  findings,  which  did  not  affect  this  defendant  Catto.    Upon  the  trial  the  bond 
and  mortgage  were  introduced  in  evidence,  and  the  assignment  thereof,  whldi 
was  absolute  and  unconditional,  to  the  plaintiff;   and  the  allegation  of  the  com- 
plahit  as  to  there  being  a  portion  of  the  bond'  and  mortgage  due  at  the  time  of  the 
commencement  of  the  action,  and  a  portion  not  due,  was  established  by  the  evi- 
dence. 

On  the  29th  of  October,  1892,  the  day  following  the  execution  of  the  bond  and 
mortgage  in  suit,  the  parties  to  that  mortgage  and  the  plaintiff  entered  into  a 
written  contract,  which  recited  the  execution  of  the  bond  and  mortgage,  and  the 
assignment  thereof  by  the  mortgagee  to  the  bank,  and  the  assignment  of  certain 
leases,  and  also  that  the  mortgagor,  James  B.  Briggs,  was  Indebted  to  the  plain- 
tiff In  the  sum  of  $20,000,  and  indebted  to  the  Central  Avenue  Hotel  Company 
(tlie  party  from  whom  he  purchased  the  Bracltett  House)  in  the  sum  of  $10,000, 
secured  by  his  bond  and  mortgage.  It  further  provided:  "Now,  therefore.  It  is 
hereby  mutually  agreed  that  said  bond  and  mortgage  first  above  mentioned  [the 
one  In  suit]  are  given  and  assigned  as  aforesaid.  In  trust  for  securing  tlie  said 
Indebtedness  to  both  the  said  bank  and  Hie  hotel  company,  and  to  protect  the 
same  by  providing:  First,  for  inteieat  on  the  same,  and  on  a  first  mortgage  of 
sixty  thousand  dollars  on  said  property  [the  Braclcett  House  property]  to  Roches- 
ter Savings  Bank;  second,  the  cl^  and  county  taxes;  tliird,  water  rates:  an>I, 
fourth,  the  Insurance,— and  that  the  rents  upon  the  leases  so  assigned  to  be  col- 
lected from  month  to  month  by  the  said  James  E.  Briggs  shall  be  deposited  upon 
special  accoimt  in  said  Commercial  Bank  from  month  to  month,  and  to  be  applied 
by  said  Commercial  Bank,  to  whose  account  they  are  to  be  deposited,  to:  Fh^t 
the  payment  of  the  Interest  on  said  Indebtedness  according  to  the  terms  thereof. 
Including  said  savings  bank  Ixind  and  mortgage;  second,  the  payment  of  tlie 
city  and  cotmty  taxes;  third,  the  payment  of  the  city  water  rates;  fourth,  the 
payment  of  the  installments  of  principal  provided  in  the  conditions  of  tlie  bond 
and  mortgage  last  made,  to  wit,  to  'William  H.  Briggs;  fifth,  the  payment  of  the 
Insurance,  which  Is  to  be  increased  at  least  sixty-five  thousand  dollai-s,  exclusive 
of  elevator  and  boiler  insurance.  It  is  further  mutually  understood  and  agreed 
that,  when  the  terms  of  said  last  bond  and  mortgage  so  assigned  shall  have  been 
met  by  said  rents  or  otherwise,  the  same  sliall  be  canceled,  discharged,  or  as- 
signed, as  the  said  James  E.  Briggs  shall  in  writing  request."  This  histrument 
was  under  seal.  It  appeared  from  the  evidence  that  considerable  commercial 
paper  that  had  been  made  by  James  E.  Briggs,  and  held  by  the  plaintiff,  had 
been  Indorsed  by  the  son  William  H.  Briggs,  and  the  Briggses  testltled  that  the 
mortgage  was  executed  to  William  H.  to  secure  him  upon  these  IndorsemenLs. 
It  appeared  that  the  consideration  that  the  defendant  Brtggs  received  for  the 
Brackett  House  property  was  the  conveyance  by  Foltz  to  him  of  aboiit  Ht» 
acres  of  farming  land  near  Tonawanda,  In  the  cotmty  of  NIag<ira.    The  price 
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of  this  land  was  called  $85,301.25;  tbe  value  of  Brl^rtrs'  Interest  In  the  Brackett 
House  property  was  called  In  tbe  trade  $75,(XK);  and  Brlprgs  agreed  to  pay  to 
Foltz  the  difference  between  the  $85,304.25  and  tbe  $7r.,(X)0  In  pa.vments  by  In- 
Rtallmenta  thereafter.  Evidence  was  given  tending  to  show  the  value  of  the  land 
conveyed  by  Foltz  In  Niagara  county,  at  booming  prices,  at  from  $T00  to  $750 
per  acre.  Foltz  was  a  witness  upon  the  trial,  and  testified  that,  before  he  deeded 
to  Catto,  he  became  aware  from  what  transpired  In  a  litigation  In  Niagara  county 
that  the  Brackett  House  property  did  not  cost  Brlggs,  as  he  had  represented, 
over  $160,000,  but  It  had  cost  him  only  $85,000.  The  defendant  Catto  alone  ap- 
peals from  the  Judgment  of  foreclosure.  The  Brackett  House  property  was  deeded 
by  Briggs  to  Foltz,  subject  to  the  Hen  of  the  mortgage  In  suit,  and  other  liens. 

Aigned   before   HAHDIN,   P.   J.,   and   ADAMS,   GREEN,   and 
WARD,  J  J, 

John  Van  Voorhis,  for  appellant. 
Edward  Harris,  for  respondent. 

WARD,  J.  The  defense  of  the  appellant,  Catto,  and  of  the  defend- 
ant Foltz,  to  the  bond  and  mortgage  in  salt,  was  based  upon  an  as- 
sumed fraud  that  had  been  practiced  by  the  defendant  Briggs  upon 
Foltz.  The  finding  of  the  trial  court  that  no  fraud  had  been  perpetrat- 
ed bj  Briggs  and  the  plaintiff's  ofiQcers  upon  Foltz  is  so  far  sustained 
by  the  evidence  that  we  are  not  at  liberty  to  overrule  the  conclusions 
of  the  trial  court  upon  the  snbject.  If  we  understand  the  contention 
of  the  appellant,  Catto,  it  is  that,  by  reason  of  this  assumed  fraud,  the 
mortgage  in  suit  became  vitiated  and  void,  or,  at  least,  so  far  tainted 
with  the  fraud  that  its  foreclosure  will  not  be  decreed  by  a  court  of  eq- 
uity. It  is  difncult  to  see  how  the  appellant  can  avail  himself  of  this 
assumed  fraudulent  transaction  between  the  other  defendants,  Briggs: 
and  Foltz,  and  the  learned  and  able  brief  of  the  appellant's  counsel  has 
failed  to  point  out  clearly  how  this  can  be  done;  but,  be  that  as  it  may, 
it  is  sufficient  to  say  that,  eliminating  the  fraud  from  the  case,  the  ap- 
pellant's defense  fails  altogether,  unless  it  can  stand  upon  the  prop- 
osition that  there  was  no  consideration  for  the  bond  and  mortgage 
as  between  the  plaintiff  and  the  Briggses,  and  it  is  not  in  a  position  to 
enforce  these  securities,  because  the  claims  or  demands  to  secure  which 
the  bond  and  mortgage  were  assigned  to  the  plaintiff  as  collateral  were 
not  due  at  the  time  of  the  commencement  of  the  action.  A  careful  re- 
view of  the  evidence  does  not  lead  to  the  conclusion  that  either  of  these 
defenses  was  established.  The  Briggses  were  parties  to  the  contract  of 
transfer  of  the  bond  and  mortgage  to  the  plaintiff.  The  statement  of 
facts  above  given  shows  that  a  portion  of  the  amount  secured  by  the 
bond  and  mortgage  was  not  only  due  at  the  time  of  the  commencement 
of  the  action,  but  there  was  a  sufficient  consideration  both  for  the 
execution  of  the  bond  and  mortgage,  as  between  the  Briggses,  and  also 
of  the  assignment  thereof  to  tbe  plaintiff. 

We  have  considered  the  other  points  raised  by  the  appellant's  coun- 
sel, but  are  unable  to  discover  any  good  reason  that  should  lead  to  the 
reversal  of  the  judgment  appealed  from,  and  we  are  led  to  the  conclu- 
sion that  the  judgment  should  be  affirmed,  with  costs.   All  concur. 
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<21  Mt«c.  Rep.  66.) 

AMERICAN  GAS-CONTROL  CO.  v.  VON  RAITZ. 

(Supreme  Court,  Appellate  Term.   July  29,  1807.) 

CORTBACTB — CONSTRCtCTIOIT. 

Plaintiff  supplied  defaidauf ■  bouse  with  a  gas  governor,  to  lie  paid  for  If, 
by  an  actual  time  test,  first  with  the  governor  and  then  without  it.  It  -was 
"demonstrated"  that  the  governor  saved  20  per  cent,  of  the  gas  consumed: 
otherwise  the  governor  was  to  be  removed  free  of  expense  to  defendaxit. 
BM,  that  defendant  was  entitled  to  witness  the  test  before  belnsr  hound  by 
the  result 

Appeal  from  Third  district  court. 

Action  by  American  Gas-Control  Company  against  Feodor  Von 
Raitz.     Judgment  for  defendant.    Plaintiff  appeals.     Affirmed. 
Argued  before  DALt,  P.  J.,  and  McADAM  and  BISCHOPF,  JJ. 

Hastings  &  Gleason,  for  appellant 
Lewis  M.  White,  for  respondent 

BISCHOFF,  J.  The  plaintiff  installed  a  gas  governor  in  the  de- 
fendant's dwelling  house,  for  which  the  defendant  agreed  to  pay  the 
sum  of  f25,  provided  that  the  machine  should  effect  a  saving  of  from 
20  to  40  per  cent  of  the  gas  consumed,  this  saving  "to  be  demonstrated 
by  an  actual  time  test  of  the  same  burners,  consuming  an  equal  num- 
ber of  cubic  feet  of  gas  with  and  without  governor,  under  full  street 
pressure.  Failing  to  record  above  saving,  the  machine  to  be  re- 
moved free  of  expense."  The  defendant  refused  to  accept  the  ma- 
chine, and.it  was  removed  by  the  plaintiff,  who  brought  this  action 
for  the  agreed  price,  claiming  that  the  refusal  to  accept  was  not  jus- 
rified,  and  that  the  apparatus  had  fulfilled  the  requirements  upon  such 
a  test  as  the  agreement  called  for.  The  sole  point  at  issue  was 
whether  or  not  the  machine  had  been  subjected  to  a  trial,  and  had 
given  the  required  results;  and  but  one  witness  was  called  by  each 
side, — ^the  plaintiff's  inspecting  agent,  and  the  defendant  himself. 
The  plaintiff's  agent  testified  that  he  called  at  the  defendant's  resi- 
dence, and  made  two  tests  of  the  machine  in  the  presence  of  a  servant 
of  the  defendant,  designated  by  the  latter  to  witness  the  test;  that 
the  outcome  was  satisfactory,  showing  a  saving  of  gas  of  25  to  28  per 
cent,  and  that  the  result  was  noted  upon  slips  signed  by  the  defend- 
ant's servant  On  the  other  hand,  the  defendant's  testimony  was  that 
the  plaintiff's  agent  made  a  trial  of  the  gas  consumed  with  the  gov- 
ernor in  oj)eration,  but  refused  to  remove  the  machine  from  the  gas 
pipe,  and  thus  make  a  comparative  test  satisfactory  to  defendant, 
who  did  not  feel  assured  that  a  fair  test  would  be  made  otherwisa 
The  plaintiff's  agent  wished  to  record  the  result  for  comparison  after 
turning  off  the  gas  from  the  machine,  but  the  defendant's  objection 
was  that  he  could  not  be  sure  of  the  test  unless  the  machine  were  re- 
moved, since  it  might  have  concealed  "some  trick  or  device."  He 
testified  that,  after  refusing  to  remove  the  machine,  the  plaintifTs 
agent  made  no  test  of  it,  and,  further,  that  he  had  not  authorized  his 
servant  to  witness  any  trial  of  the  apparatus.  Here  there  was  sim- 
ply a  conflict  of  evidence  as  to  whether  or  not  a  test  was  made,  and 
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the  justice  was  led  to  credit  the  defendant,  and  thus  to  determine  the 
issue  in  his  favor, — a  well-authorized  result,  which  it  is  not  for  this 
court  to  disturb. 

It  is  claimed  by  the  appellant  that  the  agreement  did  not  entitle 
the  defendant  to  the  presence  of  a  witness  at  the  test,  and  that,  even 
if  the  servant  was  not  authorized  to  witness  the  trial  testified  by  the 
agent  to  have  been  made,  the  defendant  was  bound  by  the  result  in 
any  event.  The  defendant's  testimony  was,  indeed,  to  the  effect  that 
there  had  been  no  trial  at  all,  but,  as  we  construe  the  agreement,  he 
was  certainly  not  concluded  by  a  test  of  which  he,  or  some  person  dele- 
gated by  him,  was  not  an  observer.  The  contract  provided  that  the 
saving  of  gas  should  be  "demonstrated"  by  the  test,  and  the  reason- 
able interpretation  of  this  is  that  the  demonstration  should  be  ex- 
tended to  the  consumer  of  the  gas,  and  not  be  limited  in  its  scope  to 
the  secret  edification  of  the  agent.  Whether  the  defendant's  request 
that  the  machine  should  be  removed  for  the  purposes  of  the  test  was 
reasonable  or  not  it  is  unnecessary  to  determine,  since  the  testimony 
was  that  the  agent  refused  to  make  the  test  At  that  time,  and  it  does 
not  appear  that  the  refusal  was  called  for  by  the  defendant's  attitude. 
It  is  contended  that  the  defendant's  testimony  was  vague  and  am- 
biguous, but  to  us  it  seems  suflQciently  clear;  and  so,  apparently,  it 
seemed  to  counsel  upon  the  trial,  since  the  witness  was  subjected  to 
no  cross-examination.  The  matter  was  simply  one  of  fact,  presenting 
no  gi'ound  for  our  disapproving  the  justice's  conclusion,  and  the  judg- 
ment should  be  affirmed,  with  costs.     All  concur. 


(20  App.  DIv.  248.) 

LIGHTHALL  v.  McGUIRH. 

(Supreme  Court,  Appdlate  Division,  Fourth  Department.   July  29,  1887.) 

Vendor  and  PuncuABEK— Peuformahce. 

Wliere  the  party  named  as  purchsMer  In  a  contract  of  purchase  and  sale  re- 
fused to  carry  out  the  agreement  nnless  property  not  mentioned  In  the  con- 
tract was  conveyed  to  him,  the  vendor  was  relieved  from  performance,  or 
tender  of  performance,  as  a  prerequisite  to  recovering  an  amount  named  In  the 
contract  as  liquidated  damages. 

Appeal  fr<Hn  trial  term,  Oneida  county. 

Action  by  John  A.  Lighthall  against  Mary  A.  McGuire,  individ- 
ually, etc  From  a  judgment  entered  in  favor  of  defendant,  and 
from  an  order  denying  a  motion  for  a  new  trial  on  the  minutes,  plain- 
tiff appeals.     Affirmed. 

TTpon  the  19tb  day  of  October,  1896,  the  plaintiff  and  defendant  entered  Into  a 
written  contract  for  the  sale  by  the  latter  to  the  former  of  about  2.3(K)  acres  of 
land,  consisting  of  21  separate  parcels,  situate  In  the  counties  of  Herkimer  and 
Oneida,  In  this  state.  The  contract  also  embraced  a  quantity  of  personal  prop- 
erty, which  was  specifically  mentioned  therein.  It  likewise  provided  that:  "On 
payment  of  the  sum  of  five  thousand  dollars,  to  be  so  paid  on  or  before  the  first 
day  of  December,  1805,  the  party  of  the  first  part  covenants  on  that  day  to 
deliver  to  the  party  of  the  second  part  the  deeds  and  bill  of  sale  aforesaid;  and 
conciirrently  therewith  the  party  of  the  second  part  agrees  to  secure  to  the  party 
of  the  first  part  the  balance  of  the  purchase  money  aforesaid,  by  executing  and 
delivering  to  her  his  bond  therefor,  with  a  mortgage  upota  the  first  eight  parcels 
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of  land  above  described.  •  *  *"  And  this  provision  was  foUowed  by  a  mutual 
covenant  to  the  effect  that  the  party  falllDK  to  fulfill  should  pay  to  the  other  the 
sum  of  $1,000,  which  sum  was  fixed  and  agreed  upon  as  liquidated  damages  for 
such  failure.  The  Ist  day  of  December  falling  upon  Sunday,  the  parties  met  upon 
the  following  day,  December  2d,  at  wblch  time  an  exteneiou  was  granted  the 
plaintiff  until  December  0th,  In  order  that  his  counsel  might  have  an  opportunity 
to  examine  and  pass  upon  certain  abstracts  of  title  of  the  premises  which  were 
furnlslied  him  that  day  by  the  defendant  in  fulfillment  of  <me  of  the  conditions 
of  the  contract.  Upon  the  9th  of  December  the  parties,  with  flieir  respective 
counsel,  again  met,  at  which  time  the  plaintiff  or  his  covmsel  claimed  that  the 
defendant's  title  to  some  portion  of  the  lands  in  question  was  imperfect,  and  not 
such  as  she  was  requh^  by  the  terms  of  her  contract  to  furnish.  Some  little 
controversy  arose  over  this  question  of  title,  the  result  of  which  was  that  the  par- 
ties separated  without  either  of  them  actually  performing,  or  making  any  tendo* 
of  performance.  Immediately  thereafter  the  plaintiff  brought  this  action  b>  re- 
cover the  amount  of  liquidated  damages  specified  in  the  contract;  claiming  tliat 
he  was  prepared  and  ready  to  fulfill  upon  his  part,  but  was  prevented  from  doing 
so  by  the  Inability  of  the  defendant  to  perform  on  her  part. 

Argned  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  OBE£2f, 
and  WARD,  JJ. 

J.  A.  McFairan,  for  appellant. 
Walter  Ballou,  for  respondent 

ADAMS,  J.  The  contract  between  the  parties  to  this  action  was 
a  mutual  one,  and  by  its  terms  the  plaintiff  was  required  to  itay  to 
the  defeadant  the  sum  of  f 5,000  before  he  became  entitled  to  receive 
or  demand  from  the  latter  a  deed  of  the  premises.  It  follows,  there- 
fore, that  the  plaintiff's  right  to  recover  herein  depended  upon  his 
proving  either  an  actual  tender  of  performance  on  his  part,  or  a 
willingness  and  an  ability  to  perform  in  case  performance  was  pre- 
vented or  expressly  waived  by  the  defendant.  Beecher  v.  Conradt, 
13  N.  Y.  108;  Nelson  v.  Elevating  Co.,  55  N.  Y.  480;  Smyth  v.  Stur- 
ges,  108  N.  Y,  495, 15  N.  E.  544.  There  is  some  evidence  in  the  case 
tending  to  show  that  upon  the  9th  day  of  December,  1895,  the  plain- 
tiff did  have  the  sum  of  f  5,000  deposited  in  a  bank  in  the  city  of  Sj-ra- 
cuse  subject  to  his  check ;  and  he  testifies  that  he  was  prepared  and 
willing  to  pay  over  the  same  to  the  defendant,  and  that  he  was  also 
prepared  and  ready  to  execute  and  delivar  the  bond  and  mortgage 
retjuired  by  the  contract.  He  did  not,  howevo*,  have  the  money 
with  him,  nor  did  he  tender  any  check  therefor,  nor  were  the  bond 
and  mortgage  executed  and  ready  toe  delivery.  And  it  also  appears 
that  he  did  not  demand  a  deed  or  bill  of  sale  ot  the  property  described 
in  the  contract.  On  the  contrary,  it  does  appear — and  this  fact  is 
not  controverted — ^that  when  the  parties  met  upon  the  2d  of  De- 
cember, and  separated  without  consummating  their  contract,  the 
plaintiff's  attorney,  McFarran,  who,  it  seems,  was  fully  empowered 
to  act  for  the  plaintiff,  was  informed  by  the  defendant's  attorney 
that,  if  there  was  any  disposition  upon  the  part  of  the  plaintiff  to 
stand  upon  technicalities,  Mrs.  McGuire  would  tender  him  a  deed 
of  tbe  premises,  to  which  he  replied  that  he  would  waive  any  tech- 
nicality. Furthermore,  upon  the  trial  the  defendant  furnished  con- 
siderable evidence  tending  to  show  that  when  the  parties  met  at 
Forrestville,  upon  the  9th  of  December,  it  was  claimed  by  the  plain- 
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tiff  thnt  he  was  entitled  to  a  quantity  of  spruce  spars  which  were 
standing  upon  premises  known  as  the  "Blake  Tract,"  in  Herkimer 
county,  which  tract  was  not  embraced  in  any  of  the  parcels  men- 
tioned in  the  contract.  These  spars  were  436  in  number,  and  were 
of  the  value  of  fl,190.  The  defendant  and  her  witnesses  testified 
that  this  claim  upon  the  part  of  the  plaintiff  was  disputed,  that  she 
refused  to  accede  to  the  plaintiff's  demand,  and  that  the  plaintiff's 
connsel  thereupon  stated  that,  if  he  could  not  have  the  spars,  there 
was  no  use  of  talking,  and  that  they  would  go  no  further  in  the  mat- 
ter. This  evidence  was  denied  by  the  plaintiff  and  his  witnesses, 
who,  while  admitting  that  a  claim  was  made  to  the  spars,  say  that 
their  delivery  by  the  defendant  was  not  insisted  upon  as  a  pre- 
requisite to  the  fulfillment  of  the  contract  upon  the  part  of  the  plain- 
tiff. There  ia  no  mention  in  the  contract  of  any  spars,  and  conse- 
quently, if,  as  contended  by  the  defendant,  the  plaintiff  did  insist 
that  he  was  entitled  to  them,  and  expressed  his  unwillingness  to  con- 
summate the  agreement  unless  his  right  to  them  was  conceded,  thp 
defendant  was  unquestionably  relieved  from  any  performance,  or 
tender  of  performance,  on  her  part.  The  record  before  us  shows  very 
clearly  that  there  was  a  sharp  conflict  of  evidence  as  respects  this 
feature  of  the  case,  and  an  issue  of  fact  was  thereby  presented,  which 
was  very  properly  submitted  to  the  jury  by  the  learned  trial  justice. 
Indeed,  that  was  the  principal  issue  in  the  case,  the  court  having  held 
with  the  plaintiff  that  the  defendant's  title  to  some  of  the  parcels 
of  real  estate  was  not  a  marketable  title.  Upon,  this  single  issue  to 
which  we  have  adverted  the  jury  found  in  favor  of  the  defendant, 
which,  of  course,  defeated  the  plaintiff's  right  to  recover  damages. 
The  evidence  is  quite  sufficient  to  support  the  verdict  thus  rendered, 
and  we  can  find  no  justification  for  interfering  therewith. 

We  have  carefully  examined  the  several  exceptions  taken  by  the 
plaintiff  during  the  progress  of  the  trial,  but  find  in  none  of  them  any 
error  which  requires  a  reversal  of  the  judgment  and  order  appealed 
from.  We  conclude,  therefore,  that  the  judgment  and  order  herein 
should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except 
FOLLETT,  J.,  not  voting. 


(20  App.  Dlv.  168.) 

REVERE  RUBBER  CO.  v.  GENESEE  V.\IJ.EY  BLUE  STONE  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.   July  30,  1897.) 

Buffalo  Miinicipaf,  CofnT— Jurisdiction. 

Tlie  municipal  court  of  Buffalo,  which,  under  Iaws  1891,  c.  105,  tit.  22. 
f  456,  as  amended  by  liaws  189-1,  c.  691.  has  the  same  Jurisdiction  over  cor- 
poratioDs  as  Justices'  courts  of  towns,  has  no  Jurisdiction  of  a  defendant  whciv 
both  parties  are  corporations  not  residing  In  the  county,  nor  having  their 
principal  places  of  biislnoss  there,  and  where  defendant's  officer  ujion  whom 
spt-rlce  of  summons  ^ras  Iiad  in  the  county  did  not  reside  there,,  as  under 
Code  Civ.  Proc.  8  2869,  a  Justice  court  would  not  have  Jurisdiction  under  such 
circuinstnnces. 

Ward,  J.,  dissenting. 

Api)eal  from  municipal  court  of  Buffalo. 
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Action  by  Revere  Bubber  Company  against  the  Genesee  Valley 
Blue  Stone  Ck)mpany.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Bevereed. 

Argued  before  HABDIN,  P.  J^  and  FOLLETT,  ADAMS,  GBEES, 
and  WABD,  JJ. 

Cai'leton  H.  White,  for  app:llimt. 
John  W.  lugiani,  tor  respondent. 

FOLLETT,  J.  The  action  is  to  recover  the  price  of  goods  alleged 
to  have  been  sold  and  delivered.  The  sole  question  involved  is 
whether  the  court  had  jurisdiction  of  the  dtfendant.  This  action 
was  begun  by  a  summons  issued  and  personally  servtkl  on  the  pres- 
ident of  the  defendant  in  the  city  of  Buffalo,  November  10,  1896, 
and  returnable  November  17,  1896.  Upon  the  return  day  the  de- 
fendant appeared  specially,  and  objected  to  the  jurisdiction  of  the 
court,  which  objection  was  overruled.  Then  it  demurred  on  the 
ground  that  it  appeared  on  the  face  of  the  complaint  that  the  court 
had  no  jurisdiction  of  the  defendant,  which  was  overruled,  and  it 
thereupon  answered,  alleging  that  neither  of  the  parties  was  a  res- 
ident of,  or  had  its  principal  place  of  business  in,  the  city  of  Buffalo, 
and  that  the  couil  had  no  jurisdiction  of  the  defendant.  The  mu- 
nicipal court  of  Buffalo  has  the  same  jurisdiction  over  persons  and 
corporations  as  justices'  courts  of  towns,  and  no  other.  Section 
456,  tit,  22,  0.  105,  Laws  1891,  as  amended  by  chapter  691,  Laws 
1894  (Charter  and  Ordinances  of  Buffalo,  p.  272).  It  was  alleged 
in  the  complaint  that  the  litigants  were  domestic  corporations, 
which  are  those  organized  under  the  laws  of  this  state,  or  under 
the  laws  of  the  United  States.  Code  Civ.  Proc.  §  3343,  subd.  16^ 
subdi\'ision  5,  §  3,  c.  687,  Laws  1892;  2  Rev.  St.  {9th  Ed.)  p.  974. 
These  allegations,  not  being  denied  in  the  answer,  must  be  taken 
as  true.  Code  Civ.  I'l-oc.  &§  522,  1776.  The  defendant  is  a  resi- 
dent of  the  county  of  Wyoming,  and  has  no  place  of  business  in 
the  county  of  Erie.  This  fact  was  proved,  and  not  disputed  on  the 
trial.  The  plaintiff  is  a  resident  "of  New  York,"  having  branches 
at  Buffalo  and  in  other  cities.  Schedule  A,  which  is  annexed  to 
and  forms  part  of  the  complaint,  so  states.  This  schedule  was 
proved  by  plaintiff's  witnesses.  There  is  no  evidence  in  the  record 
which  would  justify  a  court  in  holding  that  either  litigant  was  a 
resident  of  or  had  its  principal  place  of  business  in  the  county  of 
Erie.  "The  term,  'office  of  a  corporation,'  means  its  principal  office 
within  the  state,  or  principal  place  of  business  within  the  state,  if 
it  has  no  principal  office  therein."  Subdivision  9,  §  3,  c.  687,  Laws 
1892;  2  Rev.  St  (9th  Ed.)  p.  975.  It  would  have  been  well  if  the 
certificates  of  incorporation  had  been  introduced  in  evidence  for  the 
purpose  of  establishing  where  the  principal  offices  of  the  litigants 
were  situated  (People  v.  Barker,  87  Hun,  341,  34  N.  Y.  Supp.  269. 
affirmed  147  N.  Y.  715,  42  N.  E.  725);  but  the  fact  of  their  non- 
residence  in  the  county  of  Erie  was  sufficiently  proved  by  other  evi- 
dence. A  justice's  court  of  a  town,  under  the  facts  proved  and  not 
disputed,  would  not  have  had  juri^iction  of  the  defendant.    Code 
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Civ.  Proc.  §  2869.  A  corporation  is  not  a  resident  of,  nor  has  it 
its  principal  ofiicti  or  place  of  business  within,  nor  is  it  within,  every 
county  of  the  state  in  which  one  of  its  executive  oflicers  resides  or 
happens  to  traTel.  Perry  t.  Association,  22  Hun,  293;  Code  Civ. 
Proc.  §  341.  ^."either  party  to  the  action  being  a  resident  of,  or  hav- 
ing its  principal  place  of  business  in,  and  not  being  in,  the  county  of 
Erie  when  this  action  was  begun,  and  the  officer  served  not  being  a 
resident  of  tbat  county,  the  manicipal  court  acquired  no  jurisdiction 
of  the  defendant. 

The  judgment  should  be  reversed,  with  costs.    All  concur,  except 
WABD,  J.,  dissenting. 


(21  Misc.  Kep.  fB.) 

WOLF  V.  linCHAEL  et  al. 

(Supreme  Court.  Appellate  Term.   July  29.  1897.) 

1.   (8A1.M— TiTIiK — RESCISBtON. 

A  buj'er  of  goods  who  finds  the  ownership  thereof  to  have  becto,  not  in  the 
seller,  but  In  a  third  person,  may  recover  bacli  the  price  on  proving  the  own- 
n^hip  of  such  third  person,  and  surrendering  the  goods  to  him. 

Z.   8amB— SURUKNDEH  OF'  GoODS. 

An  acknowledgment  of  the  landlord's  title  to  fixtures  contained  in  a  store, 
made  by  the  lessee  of  the  store,  who  bad  purchased  the  fixtures  from  one 
having  no  title  thereto,  was  a  sufficient  surrender  of  the  property,  entitling 
the  lessee  to  recover  back  the  price. 
8.  Samb— Caveat  Emptor. 

The  doctrine  of  caveat  emptor  does  not  apply  where  the  seller  has  been 
guilty  of  fraudulent  representations. 
4.  Phomissoby  Notks — Rights  of  Indoimbrs. 

The  maker  and  Indorsers  of  a  note  having  been  sued  together,  counterclaims 
successfully  pleaded  by  the  maker  luure  to  the  benefit  of  the  indorsers. 

Appeal  from  Seventh  district  court. 

Action  by  Gleorge  Wolf  against  Ette  Michael  and  others  upon  a 
promissory  note.  From  a  judgment  in  his  favor  for  a  less  sum  than 
that  demanded,  plaintiff  appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPF,  J  J. 

Nathan  Mayer  (Saul  Bernstein,  of  counsel),  for  appellant 
Grossman  &  Vorhaus,  for  respondent. 

McADAM,  J.  The  action  is  upon  a  promissory  note  for  |150  made 
by  the  defendant  Pauline  Abeles,  and  indorsed  by  the  other  defend- 
ants as  part  of  the  purchase  price  of  a  business  at  Altoona,  Pa., 
purchased  by  Abeles  of  the  plaintiff.  The  questions  arise  upon  three 
counterclaims  pleaded  by  Abeles,  as  follows: 

1.  I'art  of  the  property  belonging  to  the  business  sold  consisted  of- 
certain  fixtures,  and  the  price  put  upon  them  at  the  sale  was  $100. 
The  bill  of  sale  contained  the  usual  warranty  of  title.  The  vendee 
claimed  that  these  fixtures  belonged  to  the  landlord  of  the  store  at 
Altooua,  and  not  to  Wolf,  the  vendor;  and  the  jury  so  found,  and 
on  that  account  deducted  flOO  from  the  plaintiffs  denjand.  The 
deduction  was  warranted  by  the  finding  of  the  jury;  for  the  rule 
is  that,  where  there  is  a  total  failure  of  title  on  the  part  of  the  vendor, 
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the  vendee  may  rescind  and  recover  back  hia  advances  (Stoi7,  Sales, 
§  203),  or  he  may  abandon  the  property  to  the  true  owner,  taking  upuc; 
himself  the  onus  of  proving  title  in  such  owner  (Sweetman  v.  Prince, 
26  K.  Y.  224).  The  fixtures  are  still  in  the  store,  which  is  occupied  by 
Abeles,  and  she  has  acknowledged  the  right  of  the  landlord  to  them, 
and,  as  far  as  surrender  thereof  is  possible,  has  given  than  to  him. 
She  cannot  take  them  out  and  deliver  them  to  him  physically,  because 
he  wants  them  where  they  are,  as  an  Incident  to  his  ownership  of  the 
realty. 

2.  The  plaintiff  sold  certain  other  personal  property  to  the  defend- 
ant Abeles,  including  what  are  called  "branded  goods,"  which  were 
represented  to  be  O.  K.,  in  good  order,  and  salable.  They  were  proven 
to  be  unsalable,  not  in  good  order,  and  alntost  valueless.  The  doc- 
trine of  caveat  emptor,  invoked  by  the  plaintiff,  does  not  apply  where 
the  vendor  has  been  guilty  of  fraudulent  representations.  Story, 
Sales,  §  378.  The  jury  allowed  the  vendee  as  damages  for  such  fraud 
and  breach  the  sum  of  about  f30,  which  with  the  flOO  before  referred 
to  made  f  130,  and  gave  the  plaintiff  a  verdict  for  the  balance  of  his 
claim,  amounting  to  |20;  and  it  is  from  the  judgment  entered  on  this 
verdict  that  the  plaintiff  appeals. 

3.  The  third  counterclaim  for  damages  on  the  sale  of  the  accounts 
was  disallowed,  and  may  be  considered  out  of  the  case. 

The  maker  and  indorsers  of  the  note  having  been  sued  together,  a 
successful  recoupment  by  the  former  inures  to  the  benefit  of  the  latter. 
Springer  v.  Dwyer,  50  N.  Y.  19.  The  case  appears  to  have  been  fair- 
ly tried.  It  was  submitted  to  the  jury  on  conflicting  evidence  by  an 
impartial  charge,  and  their  finding  is  warranted  by  the  evidence. 

There  is  no  merit  in  the  exceptions,  and  the  judgment  must  be 
affirmed,  with  costs.     All  concur. 


SHAFFER  T.  MAXtnN  et  aL 

(Snpreme  Court,  Appellate  Division,  Fourth  Department.    3vlj  30,  1887.) 

I88CE8  OF  Law  and  Fact — Dbcision— Grounds. 

Code  Civ.  Proc.  §  1023,  authorizing  litigants  to  prefer  requests  for  fludlngx. 
was  r^ealed  by  laws  1894,  c.  688;  and  section  1022  was  thereby  amendetl 
so  as  to  permit  courts  and  referees,  Instead  of  stating  separately  the  facts 
found  amd  the  conclusions  of  law,  "to  file  a  decision  stating  concisely  the 
gix)unds  on  which  the  issues  have  been  decided,"  and  also  so  as  to  requlro 
the  appellate  division,  in  case  the  decision  Is  so  filed,  to  review  all  questkms 
of  fact  and  law.  Helrl,  that  the  amendment  did  not  relieve  trial  courts  from 
deciding  issues  of  fact  and  law  upon  which  the  rights  or  UabiPities  of  the  liti- 
gants depend,  and  from  disclosing  how  those  Issues  were  decided. 

Appeal  from  special  term. 

Equitable  action  by  William  H.  Shaffer,  receiver  of  Curran  &  Goler, 
against  Sabina  C.  Martin  and  others.  From  a  judgment  for  plain 
tiff,  defendants  appeal.     Judgment  vacated. 

Argued  before  HARDIN,  P,  J.,  and  POLLETT,  ADAMS,  GBEEX, 
and  WARD,  JJ. 
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James  Breck  Perkins,  for  appellant  Sabina  C.  Martin. 

F.  £.  Drake,  for  appellants  George  H.  King  and  Bosa  B.  King. 

P.  M.  French,  for  rei^MUulent. 

FOLLETT,  J.  This  equitable  action  was  begun  January  21,  1896, 
to  Bet  aside,  aa  frandulent  and  void  as  to  the  creditors  of  the  firm  of 
Gurran  &  Goler,  a  bill  of  sale  executed  December  9,  1895,  by  Rich- 
ard Cnrran,  in  the  name  of  the  firm,  to  Sabina  G.  Martin,  George  H. 
King,  and  Bosa  B.  King,  and  a  chattel  mortgage  executed  December 
10,  1895,  by  Prances  T.  Gtoler,  in  the  name  of  tiie  firm,  to  Frank  H. 
Goler  as  trustee  for  eight  creditors  ot  said  firm.  In  an  action  brought 
for  the  dissolution  of  the  firm  of  Curran  &  Goler  because  of  its  in- 
solvency, the  plaintiff  was,  December  17,  1895,  appointed  receiver 
thereof;  and  by  agreement  among  the  litigants,  approved  by  the  court, 
the  property  affected  by  the  bill  of  sale  and  chattel  mortgage  was  sold 
by  tike  plaintiff,  and  the  fund  arising  therefrom  deposited,  and  this 
litigation  is  over  the  fund  so  on  deposit.  Sabina  C.  Martin,  George 
H.  King,  Bosa  R  King,  and  Frank  H.  Goler  severally  answered,  but 
Bichard  Curran  and  Frances  T.  Groler  did  not  answer.  There  are 
three  classes  of  defendants  in  this  action, — Sabina  G.  Martin,  repre- 
sented by  P»kin8  &  Hays,  her  attorneys;  George  H.  King  and  Bo»\ 
R.  King,  represented  by  Drake  &  Milliman,  their  attorneys;  and 
Frank  H.  Goler,  represented  by  Raines  &'Van  Auken,  his  attorneys. 
Several  issues  of  fact  and  of  law  were  involved  in  the  decision  of  this 
action.     The  court  filed  the  following  decision: 

"Judmnent  for  plahitlfP,  that  he  Is  entitled  to  the  funds  realised  from  the  sale 
ot  the  property  and  effects  of  said  flrni  of  Curran  &  QM&c,  and  that  gald  blU  of 
sale  and  said  allei;ed  chattel  mortgaRe  be  set  aside  as  void  and  la  fraud  of 
creditors.    PlaJntUT  is  entitled  to  the  costs  of  the  action. 

"Dated  August  14th,  1890.  Wm.  E.  Werner,  J.  S.  C." 

This  decision  does  not  specify  whether  the  costs  are  payable  out  of 
the  fund,  or  by  all  the  defendants,— contesting  and  noncontestinj;. 
Nevertheless  the  judgment  entered  awards  costs  against  the  defend- 
ants personally  who  did  not  answer,  as  well  as  against  those  who  did 
answer.  By  chapter  688  of  the  Laws  of  1894,  which  took  effect  June 
1,  1894,  section  1023  of  the  Code  of  Civil  Procedure,  which  authorized 
litigants  to  prefer  requests  to  find,  was  repealed,  and  section  1022 
amended  so  as  to  painit  courts  and  referees,  instead  of  stating  sepa- 
rately the  facts  found  and  the  conclusions  of  law,  "to  file  a  decision 
rtating  concisely  the  grounds  on  which  the  issues  have  been  decided." 
The  repeal  of  section  1023  and  the  amendment  of  section  1022  were 
to  remedy  the  practice  (which  had  grown  into  an  abuse)  by  the  at- 
torneys of  litigants  asking  courts  and  referees  to  pass  on  evidentiary 
facts,  on  facts  simply  relevant  to  the  issue,  instead  of  on  the  facts  in 
issue, — the  facts  upwi  the  existence  of  which  the  right  or  liability  of 
the  litigants  in  the  action  depends.  They  were  not  intended  to  re- 
lieve trial  courts  from  deciding  the  issues  of  fact  and  law, — those  upou 
the  existence  of  which  the  right  or  liability  of  the  litigants  depends,— 
and  from  disclosing  how  those  issues  were  decided.  The  facts  found 
and  the  conclusions  of  law  need  not  be  separately  stated;  but  the  is- 
sues of  fact  and  law,  as  above  defined,  must  be  decided,  and  the  de- 
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cision  mast  disclose  how  they  are  decided,  otherwise  it  is  impossible  to 
state  concisely  the  grounds  on  which  the  issnea  were  decided.  Sec- 
tion 1022,  as  amended,  commands  the  appellate  division,  in  case  the 
decision  concisely  states  the  grounds  upon  which  the  issues  have  been 
decided,  to  review  ail  questions  of  fact  and  law,  and  authorizes  that 
tribunal  to  modify  or  affirm  the  judgment  or  order  appealed  from, 
award  a  new  trial,  or  grant  to  either  party  the  judgment  which  the 
facts  warrant.  But  this  provision  was  not  intended  to  relieve  trial 
courts  and  referees  from  determining  the  essential  issues,  and  from 
disclosing  by  their  decisions  how  the  issues  were  determined,  and 
thus  cast  the  burden  on  the  appellate  divisions  of  so  deciding  and 
stating  the  issues  of  fact  and  law  that  the  judgment  can  be  reviewed 
by  the  court  of  appeals.  The  appellate  division  cannot  see  the  wit- 
nesses face  to  face,  and  hear  them  testify,  and  ordinarily  is  not  as  well 
qualified  to  determine  and  state  the  facts  as  the  trial  courts.  One  of 
the  grievances  sought  to  be  remedied  by  the  constitotion  of  1846  was 
the  taking  of  testimony  in  equity  cases  before  masters,  and  leaving  the 
issues  to  be  decided  by  tribunals  which  had  never  seen  or  heard  the 
witnesses.  Section  10  of  article  6  provided,  'The  testimony  in  equity 
cases  shall  be  taken  in  like  manner  as  in  cases  of  law,"  which  provision 
is  contained  in  section  3  of  article  6  of  the  presoit  constitution.  It 
is  of  little  use  to  decide  issues  of  fact  or  of  law  unless  it  be  disclosed 
how  they  are  decided.  K  the  practice  adopted  in  this  case  is  to  pre- 
vail, the  evil  of  allowing  tribunals,  who  have  not  heard  the  witnesses, 
to  decide  and  state  the  issues  of  fact,  will  be  restored,  not  only  in 
equitable  actions,  but  in  legal  ones  as  well.  In  Trustees  of  Amherst 
College  V.  Ritch,  151  N.  Y.  282,  45  N.  E.  876,  the  court  of  appeals  said: 

"We  think  that  the  effect  of  a  decision  by  the  trial  court  without  expressing 
the  facts  found  is  the  same  as  If  there  liad  been  a  general  verdict  rendered  by  n 
Jury,  and  that  the  same  presumptions  arise  In  Its  support"  Page  320,  151  N. 
Y.,  and  page  886,  45  N.  E. 

This  being  so,  the  question  is  naturally  suggested,  how  could  an 
appellate  court  intelligently  review  the  general  verdict  of  a  jury  un- 
less the  issues  of  fact  upon  which  the  jury  passed  were  stated  by  the 
justice  presiding  at  the  trial?  and  it  is  no  more  feasible  to  review  a 
case  decided  by  a  decision  in  the  form  of  the  one  in  the  case  at  bar 
than  it  would  be  to  review  a  judgment  entered  on  the  general  verdict 
of  a  jury  without  any  directions  on  the  part  of  the  justice  presiding 
at  the  trial.  All  the  evils  arising  from  such  a  practice  cannot  now 
be  foreseen,  but  among  them  is  the  impossibility  of  determining  what 
issues  have  been  decided  in  favor  of  one  party  and  against  the  other, 
in  case  the  judgment  is  ever  pleaded  in  bar  in  a  srubsequent  action 
invohing  some  of  the  supposed  issues.  Judgments  involving  the  ti- 
tle to  land  arising  in  contests  under  conveyances  and  wills,  entered 
on  such  decisions,  would  ultimately  lead  to  great  confusion.  If  it 
be  said  that  the  pleadings  can  be  resorted  to  for  the  purpose  of  as- 
certaining the  issues,  the  answer  is  that  under  our  modem  system  of 
pleadings,  and  the  practice  which  prevails,  they  frequently  do  not 
state  all  the  essential  issues  tried  and  determined,  and  embrace  many 
that  were  not  determined.  The  result  is  that  the  decision  filed  in  this 
case  is  insuflflcient  to  support  the  judgment,  which  must  be  vacated. 
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and  the  case  remanded  to  the  special  term  for  a  deciBion  by  the  jus- 
tice who  tried  it,  in  accordance  with  the  rale  herein  laid  down.  Such 
was  the  practice  in  Putzel  v.  Schnlhoff  (Buper.  N.  Y.)  8  N.  T.  Supp. 
651;  Glason  v.  Baldwin  (Sup.)  13  N.  Y.  Supp.  371;  Rejmclds  v.  In- 
surance Co.,  6  App.  Div.  254,  39  N.  Y.  Supp.  885;  Hall  v.  Beston,  13 
App.  Div.  116,  43  N.  Y.  Supp.  304;  and  McManus  v.  Palmer,  13  App. 
Div.  443,  43  N.  Y.  Supp.  601. 

Neither  party  baring  moved  to  set  aside  the  judgment  because  of 
the  insuflBciency  of  the  decision,  it  is  vacated,  without  costs  to  either 
party,  and  remanded  to  the  special  term  for  a  decision  in  accordance 
with  section  1022  of  the  Code  of  Civil  Procedure.     All  concur. 


(18  .\pp.  Div.  617.) 

PEOPLE  V.  SPEES. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.   June  12,  1897.) 

Pood— Impurb  MiiiK— Actioh  for  Pbnai-tt— Compi^aikt. 

A  complaint  in  an  action  to  recover  the  penalty  provided  by  the  at^ricultural 
law  for  violation  of  the  provisions  of  that  law  relating  to  the  sale  of  Impure 
milk,  etc.,  must.  If  the  particular  offense  Intended  to  be  proved  Is  the  brlnfrlng 
of  skim  milk  to  a  full  cream  cheese  factory,  allege  that  the  milk  In  question 
was  milk  from  which  the  cream  had  been  taken,  and  that  the  factory  to  which 
It  was  brought  was  a  full  cream  cheese  factory,  or  was  not  a  skim  cheese 
factory;  but  a  complaint  which  merely  alleges  that  the  defendant  sold,  sup- 
plied, and  brought  to  be  manufactured,  to  a  cheese  factory,  impure  and 
adulterated  milk,  though  objectionable  on  the  ground  of  generality  of  state- 
ment, sets  out  a  cause  of  action  within  the  stnfute,  and  It  Is  error  to  dismiss 
such  a  complaint  as  Insufficient  before  it  has  been  made  to  appear  that  the 
particular  cause  of  action  Intended  to  be  proved  is  not  sufficiently  alleged. 

Action  by  the  people  against  Thomas  Spees.  Motion  by  plain- 
tiff for  a  new  trial  after  a  nonsuit  on  exceptions  ordered  to  be  heard 
in  the  appellate  division  in  the  first  instance.    Granted. 

Argued  before  HARDIN,  P.  J.,  and  POLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Charles  D.  Newton,  for  plaintiff. 
George  W.  Harding,  for  defendant. 

GREEN,  J.  This  is  a  civil  action  for  the  recovery  of  certain  pen- 
alties claimed  to  have  accrued  to  the  plaintiff  by  reason  of  the  vio- 
lation by  the  defendant  of  the  provisions  of  sections  20  and  23  of 
the  agricultural  law.  The  complaint  contains  allegations  that  on 
or  about  the  3d  day  of  October,  1896,  at  Hunt's,  Livingston  county, 
N.  Y.,  the  defendant  did  sell,  supply,  and  bring  to  be  manufactured, 
to  a  cheese  factory,  impure  and  adulterated  milk,  in  violation  of 
sections  20  and  23  of  chapter  338  of  the  Laws  of  1893  (1  Rev.  St. 
[»th  Ed.]  pp.  947,  948).  Upon  the  trial  the  defendant  moved  for  a 
dismissal  of  the  complaint  upon  the  ground  "that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  that  it  does  not 
allege  that  this  is  a  skim  cheese  factory."  The  court-  refused  to 
allow  an  amendment  of  the  complaint,  and  granted  defendant's  mo- 
tion for  dismissal,  to  which  decisions  the  plaintiff  duly  excepted. 
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For  the  purposes  of  the  motion,  the  allegations  that  the  defend- 
-aut  did  sell,  supply,  and  bring  to  be  manufactured,  to  a  cheese  tao 
torj,  impure  and  adulterated  milk,  must  be  taken  as  trae.  ^  sec- 
tion 23  it  is  provided  that  "no  person  shall  sell,  supply,  or  bring  to 
be  manufactured  to  any  butter  or  cheese  factory  any  milk  dUnted 
Tvith  water,  or  any  unclean,  impure,  unhealthy,  adulterated  or  un- 
"wholesome  milk,  or  milk  from  which  any  of  the  cream  has  beeu 
taken,  except  pure  skim  milk,  to  skim-cheese  factories."  By  sec- 
tion 20  the  term  "adulterated  milk"  is  defined  to  mean  (1)  milk  ««- 
taining  more  than  88  per  centum  of  water  or  fluids;  (2)  containing 
less  than  12  per  centum  of  milk  solids;  (3)  containing  less  than  3 
per  centum  of  fats;  (4)  milk  drawn  from  cows  within  15  days  be 
fore  and  5  days  after  parturition;  (5)  milk  drawn  from  animals 
fed  on  distillery  waste,  or  any  substance  in  a  state  of  fermentatioa 
<or  putrefaction,  or  on  any  unhealthy  food;  (6)  milk  drawn  from  cows 
Scept  in  a  crowded  or  unhealthy  condition;  (7)  milk  from  which  any 
part  of  the  cream  has  been  removed ;  (8)  milk  which  has  been  diluted 
Tvith  water,  or  any  other  fluid,  or  to  which  has  been  added  or  iato 
Tvhich  has  been  introduced  any  foreign  substance  whatever.  "All 
adulterated  milk  shall  be  deemed  unclean,  unhealthy,  impure,  and 
unwholesome."  Section  22  provides  that  no  person  shall  sell  any 
unclean,  impure,  unhealthy,  adulterated,  or  unwholesome  milk,  or 
any  cream  from  the  same,  or  sell  any  article  of  food  made  from 
such  milk,  or  of  or  from  cream  from  the  same,  or  manufacture  from 
any  such  milk  or  cream  from  the  same  any  article  of  food.  It  is 
declared  in  section  36  that  "this  article  and  each  section  thereof 
are  declared  to  be  enacted  to  prevent  deception  in  the  sale  of  dairy 
])roductB,  and  to  preserve  the  public  health,  which  is  endangered  by 
the  manufacture,  sale  and  use  of  the  articles  or  substances  herein 
regulated  or  prohibited."  Defendant's  contention  is  that  the  com- 
plaint should  contain  an  allegation  negativing  the  exception,  by 
iiverring  that  the  cheese  factory  referred  to  was  not  a  skim  chc^'S" 
factory;  in  other  words,  that  it  should  be  charged  in  the  complaint 
that  the  defendant  did  sell,  supply,  and  bring  to  be  manufactured, 
to  "a  full  cream  cheese  factory,"  impure  and  adulterated  milk,  and 
that,  in  the  absence  of  those  words,  no  offense  is  chained.  The 
fallacy  of  the  counsel's  argument  consists  in  the  assumption  that 
the  "impure  and  adulterated  milk"  refers  only  to  skimmed  milk, 
and  is  founded  on  a  misapprehension  of  the  provisions  of  the  law. 
and  the  true  character  of  the  complaint.  The  complaint  does  not 
necessarily,  or  In  terms,  charge  the  offense  which  the  defendant 
claims  should  have  been  charged  against  him.  The  statute  makes 
it  an  ofifense  to  bring  to  any  cheese  factory,  whether  a  full  cream 
■cheese  factory  or  a  skim  milk  factory,  any  impure  or  adulterated 
milk  for  the  purpose  of  being  manufactured  into  cheese,  and  the 
exception  relates  only  to  the  offense  of  bringing  skimmed  milk  to  a 
full  cream  or  "full  milk"  cheese  factory.  Or,  putting  it  in  another 
form,  it  is  made  an  offense  to  bring  to  any  cheese  factory  any  milk 
from  which  any  of  the  cream  has  been  taken,  except  that  skim  milk 
may  he  sold,  supplied,  or  brouglit  to  a  skim  milk  cheese  factory  for 
uuanufactufe  into  cheese;  and,  of  course,  the  milk  must  be  "pure.'" 
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But  .cheeae  made  from  such  milk  cannot  be  sold  aa  "full  milk, 
cheese" '  Sections  33,  34.  Properly,  section  28  should  be  read  witli 
a  semicolon  after  the  words  "unwholesome  milk."  The  milk  may 
be  "impure  and  adulterated,"  as  charged  in  the  complaint,  not  oiny 
in  respect  of  the  maximum  or  minimum  of  the  percentum  of  the 
constituents  prescribed,  but  also  in  the  sense  of.  being  actually  im- 
pure, unhealthy,  or  unwholesome,  as  declared  in  subdivisions  4-C,  §: 
20,  and  therefore  deleterious  to  health;  or  it  may  consist  in  dilu- 
tion with  water,  or  any  other  fluid,  or  in  actual  adulteration  by  the 
addition  or  introduction  of  any  foreign  substance  (subdivision  8), 
which  may  or  may  not  be  of  a  deleterious  character.  In  any  of 
these  senses  the  milk  is  "adulterated,"  even  though  no  part  of  the 
cream  has  been  removed,  and  all  adulterated  milk  is  declared  to  be- 
unhealthy,  impure,  and  unwholesome.  The  sale  of  any  unclean, 
impure,  unhealthy,  adulterated,  or  unwholesome  milk,  or  any  article- 
of  food  manufactured  from  the  same,  is  prohibited  (section  22),  be- 
cause their  consumption  would  endanger  the  public  health  (section 
36).  The  nature  of  the  milk,  whether  of  full  cream  or  skimmed,  or 
the  character  or  description  of  the  factory,  is,  therefore,  of  no  con- 
sequence, and  is  irrelevant  to  the  cause  of  action  alleged.  Then' 
is  no  averment  that  the  milk  was  skimmed,  nor  is  it  requisite.  IT 
we  assume  the  fact  to  be,  as  the  defendant  evidently  desires  the- 
court  to  assume,  that  the  milk  was  skimmed,  the  admission  of  the 
truth  of  the  allegation  that  it  was  "impure  and  adulterated"  ren- 
ders the  defendant  liable  to  the  penalty  prescribed. 

The  plaintiff  moved  to  amend  the  complaint  by  inserting  an  al- 
legation that  the  factory  referred  to  was  a  full  cream  cheese  factorj'- 
Apparently  the  proposed  amendment  is  immaterial  to  the  cause  of 
action  alleged,  though  it  may  be  a  material,  if  not  an  essential, 
averment,  to  the  particular  cause  of  action  intended  to  be  estab- 
lished. The  materiality- of  the  amendment  can  only  be  detennined 
by  the  character  of  the  proof  offered  or  produced,  and  of  this  there 
is  nothing  in  the  record,  and  the  court  is  not  informed  as  to  the 
particBlars  of  the  cause  of  action  proposed  to  be  established.  If 
we  are  at  liberty  to  assume  the  real  charge  to  be  that  the  defend- 
ant did  sell,  supply,  and  bring  to  be  manufactured,  to  a  full  crcara 
cheese  factory,  "milk  from  which  any  of  the  cream  has  been  taken," 
and,  if  the  plaintiff  pn^Kised  to  establish  that  offense,  an  aver- 
ment of  the  character  or  description  of  the  factory  is  an  essential 
constituent  of  the  cause  of  action;  indeed,  it  may  be  said  to  be  the 
element  that  constitutes  the  offense,  for  if  the  factory  is  not  of 
that  particular  description,  no  offense  is  created,  since  it  is  per- 
fectly- lawful  to  sell  pure  skimmed  milk  to  any  and  every  cheese 
factory,  unless  it  is  one  of  the  character  mentioned.  Consequently, 
under  such  an  assumption,  it  was  incumbent  upon  the  plaintiff  to 
aflttrmatively  allege  that  the  factory  was  of  that  character,  or  at 
least  to  negative  the  exception  by  an  averment  that  it  was  not  a 
skim  cheese  factory;  otherwise  no  such  cause  of  action  is  stated, 
and  the  defendant  is  not  bound  to  answer.  The  facts  constituting 
the  cause  of  action  must  be  alleged.  See  Harris  v.  White,  81  N.  Y. 
532;   Rowell  v.  Janvrin,  151  N.  Y.  60,  45  N.  E.  398.     If  this  were 
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an  Indictment  or  information,  it  would  be  inaufiQcient  in  not  stating 
the  specific  offense,  if  the  offense  were  as  above  aasamed.  People 
V.  Pillion,  78  Hun,  74,  29  N.  Y.  Supp.  267;  People  v.  Olmsted,  74 
Hun,  323,  26  N.  Y,  Supp.  818.  It  being  a  penal  action,— violation 
of  statute, — ^the  same  degree  of  particularity  should,  by  analogy,  be 
applicable.  It  will  be  observed  that  if  the  proposed  amendment 
had  been  allowed  the  complaint  would  still  have  been  deficient  in 
respect  of  charging  the  particular  offense  above  assumed  with  suffi- 
cient accuracy,  since  an  essential  element  would  have  been  omit- 
ted therefrom,  viz.  that  it  was  "milk  from  which  any  of  the  cream 
has  been  taken,"  and  the  motion  did  not  embrace  this  argument  or 
its  equivalent.  It  is  unnecessary  to  say  whether,  if  the  factory 
had  been  properly  described,  it  would  have  been  admissible  to  prove 
this  particular  offense  under  the  allegation  of  "impure  and  adul- 
terated milk,"  as  specified  in  subdivision  7.  The  complaint,  as  it 
stands,  is  objectionable  on  the  ground  of  generality  of  statement  in 
not  specifying  in  what  respects  the  milk  was  impure  and  adulter- 
ated, as  specified  in  section  20;  but  no  objection  has  been  taken  to 
the  complaint  on  that  ground,  either  on  the  trial  or  upon  this  ap- 
peal, and  its  consideration  is  not  required  by  this  court  No  mo- 
tion was  made  to  make  it  more  definite  and  certain,  but,  on  the 
contrary,  the  defendant  appears  to  have  acquiesced  in  its  sufficiency. 
Whether  or  not  the  plaintiff  should  be  allowed  to  amend  its  com- 
plaint in  the  respect  desired,  and  upon  what  terms  the  permission 
should  be  granted,  may  now  be  determined  upon  application  to  the 
special  term.  From  the  briefs  of  the  counsel  it  is  evident  that  the 
plaintiff  proposed  to  establish  the  offense  of  bringing  to  a  full  cream 
cheese  factory  milk  from  which  the  cream  had  been  removed,  and 
an  amendment  of  the  complaint  was  desired  in  order  to  charge  that 
offense.  Upon  that  assumption  the  trial  court  correctly  decided 
that  the  complaint  was  insufficient  in  not  averring  the  facts  con- 
stituting that  cause  of  action,  and  was  warranted  in  dismissing  the 
complaint,  if  that  were  the  only  cause  of  action  the  plaintiff  pro- 
posed to  establish.  But  the  appellate  court  must  abide  by  the 
record  presented  for  its  review,  and  the  record  fails  to  disclose  the 
nature  of  the  evidence  the  plaintiff  intended  to  produce  to  establisli 
the  allegation  that  the  milk  was  "impure  and  adulterated."  As  the 
complaint  states  a  cause  of  action  upon  some  one  of  the  grounds 
specified  in  section  20,  its  dismissal  was  erroneous.  It  becomes  un- 
necessary, therefore,  to  consider  whether  the  proposed  amendment 
should  have  been  allowed.  Looking  at  the  record  alone,  the  amend- 
ment was  not  required  to  make  out  a  cause  of  action. 

Plaintiff's  exceptions  sustained,  and  the  motion  for  a  new  trial 
granted,  and  a  new  trial  ordered,  witii  costs  to  abide  the  event  of 
the  action.    All  concur. 
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In  re  POND. 

(Supreme  Court,  Special  Term,  Monroe  County.   July,  1887.) 

1.   EXKCCTIONS— LbVT— SUFF'ICIKSCT. 

An  officer,  holding  an  execution,  went  to  defendant's  place  of  business, 
and  showed  it  to  the  manage',  and  directed  two  of  defendant's  worlunen  to 
look  after  the  property,  and  to  keep  him  posted  If  any  of  it  was  being  removed, 
and  afterwards  he  Indorsed  on  the  writ  a  memorandum  aa  ol  a  levy.  BHd 
a  valid  levy,  as  against  subsequent  execution  creditorB. 

9,  Same— Dormancy— FAUiiT  of  Plaintiff. 

After  levying  an  execution,  the  officer  told  plaintiff's  attorney  of  the  fact, 
saying  he  thought  the  owners  would  fix  it  up  in  a  day  or  two,  to  which  the 
attorney  replied,  "All  right,"  and  that  he  did  not  want  the  matter  pressed 
too  hard  If  the  lien  was  secure.  Held,  that  a  subsequent  delay  on  the  part 
of  the  officer  in  selling  the  property  under  the  levy  was  not  chargeable  to 
plaintift  because  of  said  remark,  so  as  to  render  the  execution  dormant  as  to 
subsequent  execution  creditors. 

t.  Same— Prioritt  of  Lbvibs— Lien. 

Even  when  no  levy  is  made  upon  personal  property  under  an  execution  de- 
livered to  the  proper  officer  to  be  executed,  yet,  if  a  sale  of  the  property  is 
made  under  a  levy  by  virtue  of  a  subsequent  execution,  the  proceeds  of  such 
sale  will  be  first  applied  to  satisfy  the  prior  execution,  wliich  became  a  lien 
on  the  property  by  virtue  of,  and  from  the  time  of,  its  delivery  to  be  ex- 
ecuted.   Code  Civ.  Proc.  «8  1405-1406. 

4,  Same- ConroRATioNS— Receivbb. 

The  appointment  of  a  receiver  over  property  of  a  corporation  which  has  al- 
ready been  levied  upon  by  virtue  of  an  execution  will  not  destroy  the  lien 
which  the  execution  creditor  obtained  by  the  levy. 

Motion  to  oonfirm  the  report  of  the  referee,  appointed  to  audit 
the  accounts  of  Charles  F.  Pond,  receiver  of  the  Weaver  Lumber 
Company.    Eeport  modified. 

J.  Breck  Perkins,  for  Clarissa  H.  Warrant  and  Traders'  Nat.  Bank. 
J.  J.  Inman,  for  Christopher  Willover. 

DAVY,  J.  This  is  a  motion  to  confirm  the  report  of  the  referee 
appointed  to  pass  upon  the  accounts  of  the  receiver  of  the  Weaver 
Lumber  Company,  and  to  report  the  amount  due  each  of  its  cred- 
itors, and  the  priority  of  their  liens.  The  principal  objection  raised 
to  the  confirmation  of  the  report  is  that  the  referee  found  that  the 
execution  in  favor  of  Christopher  Willover  became  dormant  and 
void  as  against  the  Clarissa  H.  Warrant  execution  and  the  Traders' 
National  Bank  attachment.  It  appears  from  the  evidence  taken  be- 
fore the  referee  that  Christopher  Willover,  on  the  12th  day  of  Oc- 
tober, 1894,  obtained  a  judgment  against  the  Weaver  Lumber  Com- 
pany for  the  sum  of  1682.77.  A  transcript  of  the  judgment  was 
duly  docketed  in  the  clerk's  office  of  Cattaraugus  county  on  the  23d 
day  of  October,  lg®4,  and  an  executiou  was  that  day  issued  thereon 
and  placed  in  the  hands  of  W.  C.  Clark,  a  deputy  sheriff  of  said 
county.  It  also  appears  that  on  the  1st  day  of  November,  1894,  a 
judgment  was  obtained  by  Clarissa  H.  Warrant  against  the  said 
Weaver  Lumber  Company  for  (4,864.55.  A  transcript  of  that  judg- 
ment was  docketed  in  the  Cattaraugus  county  clerk's  office  on  the 
2d  day  of  November,  1894,  and  an  execution  was  duly  issued  there- 
on to  the  sheriff  of  said  county.    In  the  afternoon  of  that  day  the 
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sheriflf  levied  under  the  Warrant  execution  upon  all  the  property 
owned  by  the  Weaver  Lumber  Company.  After  this  levy  was  made, 
and  on  the  same  day,  the  sheriff  attached  all  the  property  of  the 
Weaver  Lumber  Company  by  virtue  of  an  attachment  issued  in  a 
suit  brought  by  the  Traders'  National  Bank  of  Rochester  against 
said  company.  A  judgment  was  obtained  by  the  banli  in  that  ac- 
tion on  the  10th  day  of  December,  1894,  for  the  sum  of  |12,63S.50. 
and  duly  docketed  in  the  oflSce  of  the  clerk  of  Cattaraugus  county 
on  the  11th  day  of  December,  1894.  On  the  7th  day  of  November, 
1894,  a  receiver  was  appointed  of  the  Weaver  Lumber  Company, 
who  took  possession  of  all  its  property,  including  the  property  in 
the  hands  of  the  oflBcers  levied  upon  under  said  executions,  and  the 
same  was  thereafter  sold  and  converted  into  money  by  the  receiver. 
The  referee  finds  that  prior  to  the  levy  of  the  execution  in  favor 
of  Clarissa  H.  Warrant  and  of  the  attachment  issued  in  behalf  of 
the  Traders'  National  Bank  no  actual  levy  was  made  under  the 
execution  issued  on  the  judgmwit  In  favor  of  Christopher  Willover, 
and  that  the  Willover  execution  became  dormant  and  void  as  against 
the  Warrant  execution  and  the  Traders'  National  Bank  attactmient; 
that  Clarissa  H.  Warrant  has  the  first  lien  and  the  Traders'  Na- 
tional Bank  the  second  lien  on  the  funds  in  the  hands  ol  the  re- 
ceiver. 

The  position  taken  by  tiie  learned  referee  that  the  Willover  exe- 
cution became  dormant  while  in  the  hands  of  the  deputy  sheriff  is 
not,  in  ny?  judgment,  supported  by  the  evidence.  It  is  undoubtedly 
true  that,  if  the  execution  was  Issued  for  the  purpose  of  merely 
obtaining  a  lien  to  hold  it  as  security,  then  a  subsequent  execution 
would  take  precedence.  Landis  v.  Evans,  113  Pa.  "St  335,  6  Atl. 
90S;  Lantz  v.  Worthington,  4  Pa.  St  153.  As  against  a  bona  fide 
purchaser,  or  against  a  subsequent  execution  debtor,  it  must  de- 
pend upon  the  facts  and  circumstances  in  each  particular  case  as 
to  what  will  constitute  a  valid  levy.  It  is  true,  it  was  necessary 
in  this  case  for  the  deputy  sheriff,  for  the  purpose  of  enforcing  and 
satisfying  the  Willover  execution,  to  make  an  actual  levy  and  sale. 
He  was  also  required  to  take  possession  of  the  property  f<Hr  the 
purpose  of  exercising  dominion  or  control  over  it.  Without  such 
possession  or  control,  he  could  not  make  the  execution  effectual  in 
producing  means  to  satisfy  the  lien.  It  was  also  necessary  that  be 
should  be  able  to  expose  the  goods  and  chattels  to  view  when  they  were 
offered  for  sale,  and  on  the  sale  to  deliver  them  to  the  purchaser  or 
purchasers.  The  authorities  all  hold  that  a  levy  must  be  made  dn^ 
ing  the  life  of  the  execution,  and  cannot  be  made  after  the  return 
day  has  passed.  Hathaway  v.  Howell,  54  N.  Y.  112;  Walker  v. 
Henry,  85  N.  Y.  135.  A  sheriff  can,  however,  where  a  levy  has  been 
made,  sell  the  property  after  the  return  day.  Ansonia  B.  &  C.  Go. 
V.  Conner,  103  N.  Y.  511,  9  N.  E.  238.  It  was  held  In  the  case  last 
cited  that  it  is  often  indispensable  to  the  security  of  the  rights  of 
the  plaintiff  that  the  officer  should  retain  the  writ  for  that  pur- 
pose. The  deputy  sheriff  testified:  That  he  received  the  Willover 
execution  October  23, 1804.  That  on  that  day  he  went  to  the  Weaver 
Lumber  Company's  mills,  and  levied  upon  the  property  of  the  com- 
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pany,  and  indorsed  upon  the  execution  a  memorandum  of  the  levy. 
That  he  informed  Mr.  Weaver,  one  of  the  managers  of  the  firm,  that 
he  had  an  execution,  and  showed  it  to  him.  He  then  directed  two 
of  the  workmen  to  look  after  the  property,  and  to  keep  him  posted 
if  any  of  it  wag  being  remoyed.  After  making  the  levy,  he  in- 
formed Mr.  Davie,  one  of  the  plaintiff's  attorneys,  that  he  had  been 
up  to  the  Weaver  Lnmber  Company's  mills,  and  had  made  a  levy 
upon  the  property.  That  he  thought  they  would  fix  it  up  in  a  day 
or  two,  and  Mr.  Davie  replied,  "All  right;"  that  he  did  not  want 
the  matter  pressed  too  hard  if  the  levy  was  secure.  That  is  the  sub- 
Btance  of  the  testimony  upon  which  the  referee  finds  that  the  sheriff 
was  authorized  to  allow  the  Willover  execution  to  remain  dormant. 
Mr.  Davie,  who  is  the  surrogate  of  Cattaraugus  oounty,  and  a  gen- 
tleman whose  reputation  for  truth  and  veracity  cannot  be  ques- 
tioned, testified  that  after  the  levy  was  made  the  deputy  sheriff  in- 
formed him  that  Inman  had  handed  him  the  Willover  execution, 
and  that  he  had  been  up  to  the  Weaver  Lumber  Company's  mills, 
and  had  made  a  levy  upon  property,  and  he  replied  that  it  was  all 
right,  that  Willover  desired  him  to  proceed,  and  do  all  in  his  power 
to  enforce  the  collection  of  the  judgment.  He  also  testified  that 
at  no  time  was  there  any  suggestion  on  his  part  to  the  deputy 
sheriff  to  hold  the  execution,  or  not  to  make  a  levy,  or  to  do  any- 
thing except  to  proceed  and  collect  the  amount  of  the  judgment. 
It  is  evident  that  at  the  time  the  deputy  sheriff  informed  the  plain- 
tiff's attorney  that  he  had  made  a  levy  there  was  no  obstacle  in  the 
way  of  collecting  the  execution.  The  writ  commanded  him  to  sat- 
isfy the  judgment  out  of  the  property  of  the  debtor.  There  was  the 
indorsement  on  the  execution  in  the  osaal  form  to  levy  the  amount 
of  the  judgment,  and  his  fees  and  poundage.  It  was  the  ofBcer's 
doty,  under  the  statute,  to  levy  the  execution  first  delivered  to  him, 
and'  to  apply  the  proceeds  of  the  sale  to  that  execution  as  against 
such  as  came  into  his  hands  at  a  later  date.  He  had  60  full  day? 
in  which  to  perform  the  duties  enjoined  upon  him,  and  there  was 
ample  time,  even  if  the  levy  was  not  completed  until  the  2d  of  No- 
vember, for  him  to  advertise  and  sell  the  property  before  the  re- 
turn day.  It  seems  to  me  that  there  can  be  no  question  but  what 
the  officer  to  whom  the  execution  was  delivered  made  a  valid  levy 
before  the  junior  executions  referred  to  came  into  the  hands  of  the 
sheriff,  and  when  the  receiver  was  appointed  he  was  in  possession 
of  the  property,  exercising  dominion  over  it.  If  the  60  days  had 
expired,  and  the  officer  had  omitted  to  make  a  sale  of  the  property 
by  direction  of  the  plaintiff  or  his  attorney,  then  there  might  be- 
good  ground  for  claiming  that  the  execution  had  become  dormant. 
Even  if  tlie  facts  testified  to  by  the  deputy  sheriff  were  true,  no 
inference  can  be  drawn  from  the  remarks  of  the  plaintiffs  attor- 
ney to  the  officer  that  would  justify  or  authorize  him  in  holding  the 
execution,  and  not  making  a  levy  and  selling  the  property.  If  there 
waa  any  delay  on  the  part  of  the  officer  in  taking  possession  of  the 
property  and  selling  it,  it  was  not  the  fault  of  the  plaintiff  or  his 
attorney,  and  the  plaintiff,  therefore,  ought  not  to  be  held  respon- 
sible for  the  ordinary  neglect  or  delay  of  the  officer  with  whom  he 


Digitized  by 


Google 


1002  46  NEW  YORK  SUPPLEMENT  (SoP-  ^^ 

and  80  New  York  Stat*  Reporter. 

intrusted  his  process.  There  must  be  something  more  than  mere 
acquiescence  of  an  execution  creditor  in  the  delay  of  the  sheriff  in 
selling  under  an  execution  to  entitle  such  creditor  to  oootend  suc- 
ces  fully  that  an  execution  has  become  dormant  or  fraudulent  as 
against  subsequent  executions.  It  mast  appear  that  the  plaintiff  or 
his  attoruey  ~was  responsible  for  the  delay  by  giving  instructiona  to 
the  oflBcer  not  to  proceed  in  the  collection  of  the  execution. 

It  is  a  rule  of  law  long  established  in  this  state  that  a  party  who 
issues  an  execution  cannot  lose  his  lien  acquired  by  a  levy  upon  prop- 
erty of  the  debtor  without  some  fault  on  his  part.  Benson  ▼.  Ben*y, 
.55  Barb.  620;  Benjamin  v.  Smith,  12  Wend.  404.  And,  in  order  to 
entitle  a  party  holding  a  junior  execution  to  contend  successfully 
that  the  senior  execution  had  become  dormant  or  fraudulent  as  to 
the  subsequent  execution,  it  is  necessary  to  show  more  than  mere  in- 
-dulgence  on  the  part  of  the  plaintiff.  Russell  v.  Qibbs,  5  Cow.  390; 
Chiids  v.  Latham,  14  N.  Y.  Supp.  507.  He  must  show  that  the  neg- 
.lect  of  the  sheriff  to  proceed  and  sell  was  caused  by  the  plaintiff. 
Doty  V.  Turner,  8  Johna  20;  Whipple  v.  Foot,  2  Johns.  422.  Free- 
man, in  his  work  on  Executions  (section  207),  says,  except  where  lost 
by  abandonment  of  the  levy,  or  by  fault  of  the  plaintiff  in  staying  the 
execution  of  the  writ  or  in  making  some  use  of  it  actually  or  con- 
structively fraudulent,  the  lien  of  an  execution  seems  not  to  be  lost 
except  by  some  matter  which  is  sufficient  to  deprive  the  writ  of  all 
further  vitality.  In  Sheldon  v.  Paj-ne,  7  N.  Y.  458,  it  was  held  that 
-to  discharge  "tbd  sheriff  from  liability  for  the  acts  of  his  deputy  it 
must  he  shown  not  only  that  the  plaintiff  directed  the  deputy  to  de- 
part from  the  line  of  his  duty  imposed  by  law,  but  that  the  deputy 
followed,  or  at  least  undertook  to  follow,  the  directions  ^ven.  He 
cannot  otherwise  be  regarded  in  any  respect  the  agent  of  the  plain- 
tiff." It  was  held  in  Keefe  v.  Filler  [Brown's  Appeal]  26  Pa.  St.  492, 
that,  although  the  plaintiff  issued  an  execution  to  prevent  other  cred- 
itors from  levying  on  the  property,  the  lien  of  his  execution  will  not 
be  postponed  if  he  did  not  use  it  for  the  purpose  of  a  levy  solely,  nor 
interfered  with  the  sheriff  in  the  performance  of  his  duty,  or  gave 
■no  directions  inconsistent  with  the  command  contained  in  the  writ. 
If  the  officer  did  not  take  possession  of  the  property  on  the  23d  of 
October,  he  certainly  took  possession  of  it  on  the  2d  of  November, 
and  had  absolute  possession  and  control  of  it  several  hours  before  the 
Warrant  execution  and  the  Traders'  National  Bank  attachment  were 
delivered  to  the  sheriff  But,  assuming  that  no  levy  was  made  under 
the  Willover  execution,  that  omission  did  not  deprive  him  of  his 
•statutory  lien  on  the  personal  property. 

Sections  1405,  1406,  Code  Civ.  Proc..  expressly  provide  that  exe- 
cutions become  liens  on  personal  property  from  the  time  of  the  de- 
livery thereof  to  the  proper  officer  to  be  executed;  so  that,  if  the 
-collection  of  this  execution  had  been  delayed  by  the  officer,  it  would 
not  have  invalidated  the  plaintiff's  statutory  lien,  or  made  the  exe- 
cution fraudulent  as  against  junior  executions.  The  provisions  of  the 
above  sections  make  it  the  duty  of  the  sheriff  to  give  preference  in 
the  application  of  the  proceeds  of  a  sale  under  junior  executions  to  s 
prior  execution,  although  no  levy  be  made  thereunder.    Pach  ▼.  Oil- 
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bert,  124  N.  Y,  612,  27  N.  E.  391.  The  language  of  the  provisions  of 
the  C!ode  is  clear.  It  admits  of  but  one  interpretation.  That  has 
been  fully  expressed  in  the  case  referred  to.  The  policy  of  the  law 
is  to  give  the  creditor  the  preference  to  which  his  diligence  entitles 
him.  It  was  held  in  Gillig  v.  Treadwell  Co.,  148  N.  Y.  177,  42  N.  E. 
590,  that  when  two  or  more  warrants  of  attachment  against  the  same 
defendant  are  delivered  to  the  sheriff  of  the  same  county,  and  he 
makes  a  partial  but  insufficient  levy  under  the  one  first  delivered  to 
him,  and  levies  the  junior  warrant  upon  other  and  separate  property, 
the  levy  made  under  the  junior  warrant  will,  after  judgment,  inure  to 
the  benefit  of  the  judgment  creditor  whose  warrant  was  first  deliv- 
ered to  the  sheriff.  When  the  sheriff  made  the  levy  under  the  Will- 
over  execution,  and  took  possession  of  the  property,  the  receiver,  who 
was  subsequently  appointed,  had  no  right  to  it  It  was  the  duty  of 
the  officer  to  have  retained  possession  of  the  property,  and  to  have 
sold  it  to  satisfy  the  execution.  He  should  hare,  taken  all  reasonable 
means  to  have  protected  his  levy.  The  lien  of  the  execution!  there- 
fore, was  not  destroyed  by  the  appointment  of  the  receiver,  and  Will- 
over  is  entitled  to  have  it  satisfied  out  of  the  proceeds  arising  from 
the  sale  of  the  property.  It  was  held  in  Re  Muehlfeld  &  Haynes 
Piano  Co.  (Sup.)  42  N.  Y.  Snpp.  802,  that  a  lien  on  property  which 
the  sheriff  has  taken  under  an  execution  against  a  corporation  is  not 
devested  by  the  subsequent  appointment  of  a  receivw,  and  a  petition 
for  the  voluntary  dissolution  of  the  company,  although  the  petition' 
was  filed  before  the  entry  of  the  judgment  against  the  corporation. 
The  court  held  that  the  property  of  the  defendant  corporation  was 
bound  by  the  execution  from  the  time  it  was  delivered  to  the  sheriff 
to  be  executed.  Code  Civ.  Proc.  §  1405.  All  that  was  necessary  to 
complete  the  Hen  was  that  the  sheriff  should  make  an  actual  levy  dur- 
ing the  life  of  the  execution.  Hathaway  v.  Howell,  54  N.  Y.  97. 
The  rule  is  that,  when  property  delivered  by  the  sheriff  to  a  receiver 
shall  have  been  sold  by  him,  the  proceeds  thereof  shall  be  set  apart 
to  apply  to  the  judgment  of  the  executions  in  the  order  of  their  prior- 
ity- 

The  report  of  the  referee,  therefore,  should  be  modified  so  as  to 
require  the  receiver  to  pay  the  Willover  judgment  first 


(20  App.  Dlv.  104.) 

DUNDEE  NAT.  BANK  v.  HUNTINGTON. 

(Supreme  Court,  Appellate  Divlalon,  Fourth  Department.   July  29,  ISOT.) 

Bankb  ani>  Bakkino— Patmbnt— What  Constitotks. 

The  president  of  a  bank  that  held  defendant's  note  owed  defendant  about 
the  amount  of  the  note,  on  his  Individual  mortgage.  He  and  defendant  had 
considerable  correspondence  about  the  matter,  and  finally  he  agreed  to  take 
up  the  note  In  consideration  of  defendant's  discharging  the  mortgage.  Pur- 
suant thereto,  defendant  sent  a  satisfaction  of  the  mortgage  to  the  president, 
and  the  latter  sent  defendant  his  Individual  check  for  the  difference  between 
the  amount  of  the  note  and  the  amount  of  the  mortgage.  The  president  took 
out  defendant's  note,  but  substituted  therefor  a  forged  renewal  note  pur- 
porting to  be  signed  by  defendant.  Subsequently  the  cashier  of  the  bank 
pressed  defendant  for  payment  of  the  note,  and  defendant  did  not  claim  that 
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It  trA8  paid  by  the  mortgage  transaction  with  the  president,  and  paid  little 
attention  to  the  cashier's  letters.  The  bank  had  never  held  the  mortgage  to 
defendant  as  collateral  for  the  payment  of  his  note,  and  knew  nothing  of  the 
transaction  l)etween  defendant  and  Its  president  Bdd,  that  the  mortgage 
transaction  did  not  constitute  a  payment  of  the  note. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Dundee  ^National  Bank  against  Henry  M.  Hunting- 
ton on  a  note.  Judgment  for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREKN,  and 
WARD,  JJ. 

H.  C.  Harpending,  for  appellant. 
D.  A.  Marsh,  for  respondent. 

HARDIN,  P.  J.  Prior  to  the  6th  day  of  Jane,  1892,  the  defendant 
secured  from  the  plaintiff  a  loan  of  f  1,000,  and  he  gave  his  promis- 
sory note  therefor.  On  the  Cth  day  of  June  he  renewed  the  note, 
and  inclnded  in  the  renewal  a  small  balance  of  indebtedness  to  the 
bank,  delivering  to  the  bank  simultaneously  with  the  renewal  hia 
promissory  note  for  ?1,137.44,  which  was  made  payaWe  to  the  plain- 
tiff; being  nonnegotiable,  and  maturing  April  1,  1893.  'Riat  note 
was  never  in  fact  paid  to  the  bank,  nor  the  indebtedness  secured 
thereby  repaid  to  the  bank.  It  is  found  by  the  referee  that  the  note 
"was  taken  from  the  bank  by  James  Spicer,  who  was  at  that  time 
president  of  the  bank,  which  fact  was  made  known  to  the  defendant 
by  the  said  Spicer ;  that  the  said  Spicer  deposited  with  the  said  bank 
another  note  purporting  to  have  been  signed  by  defendant,  for  f  1,300, 
dated  May  1, 1895,  running  for  one  year,  payable  to  the  plaintiff,  with 
interest,  the  avails  of  which  note  were  credited  to  the  defendant,  and 
canceled  upon  the  books  of  the  bank  the  obligation  previously  held 
against  him;  that  the  f  1,300  note  was  not  the  genuine  note  of  the 
defendant,  his  signature  being  placed  thereon  by  some  other  person." 
The  defendant  resided  in  Huntley,  Minn.  According  to  the  defend- 
ant's testimony,  he,  some  time  in  1893,  wrote  to  Mr.  Spicer,  and  asked 
him  to  send  the  note  and  balance  due.  In  response  to  that  letter, 
Mr.  Spicer  wrote  to  the  defendant  a  letter  on  the  18th  of  March,  1893, 
referring  to  the  note  held  by  the  bank,  of  |1,137.44.  At  that  time 
the  defendant,  as  executor  of  his  brother's  estate,  held  a  mortgage 
upon  certain  real  estate  executed  by  Mr.  Spicar;  and,  in  the  letter 
alluded  to,  Spicer  stated,  viz.: 

"I  have  taken  the  note  from  the  bank,  and  I  hold  it  to  pay  the  amount  doe  on 
the  mortgage.  The  amount  due  on  note  April  4th  Is  $1,193.94.  If  yoa  send  oo 
the  discharge,  please  get  a  clerk's  certificate;  and,  upon  arrival  of  same^  wBl 
flgnre  up  difference  and  square  up." 

On  the  17th  of  May,  Spicer  again  wrote  to  the  defendant,  in 
which  he  made  a  statement  lowing  that  there  was  due  upon  the 
note  ?1,193.94,  and  the  amount  due  on  the  •'bond"  was  |14J99.75,  and 
the  balance  was  $105.81;  and  in  that  letter  he  included  a  check  for 
1105.81,  and  stated,  viz.:  "I  will  keep  the  papers  altogether,  and 
when  you  come  down  we  will  look  them  over,  and  any  mistakes  cor- 
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rected,"  The  defendant  about  the  20th  day  of  March,  1893,  raecut- 
«d  a  discharge  of  the  mortgage,  and  mailed  the  same  to  Spicer,  at 
Dundee;  and  the  referee  finds  as  a  fact: 

"That  said  discharge  was  given  to  the  said  Spicer  upon  the  understanding  ttpaik 
the  part  of  the  defendant  that  the  avails  of  the  mortgage  should  be  applied  toward* 
the  payment  of  the  defendant's  Indebtedness  to  the  bank:  that  after  receiving 
the  said  discharge  the  said  Spicer  sent  to  the  said  defendant,  iu  Minnesota, 
A  statement  purporting  to  show  the  application  of  the  avails  of  the  bond  and 
mortgage  towards  the  payment  of  the  defendant's  Indebtedness;  that  from  such 
statement  it  appeared  tlutt  the  defendant's  note  of  $1,137.44,  and  the  Interest 
thereon,  had  been  paid,  and  that  after  applyhig  the  avails  of  the  bond  and  mort- 
irage  thereon  there  remained  due  the  defendant  $105.81,  for  which  sum  the  said 
Spicer  sent  his  individual  check,  which,  in  due  course  of  mall,  was  returned  to 
miundee,  and  was  paid  out  of  the  IndlTldoal  account  of  the  said  Spicer  in  the 
bank." 

There  was  evidence  given  on  the  trial  tending  to  support  the  find- 
ings of  fact,  so  far  as  we  have  quoted  the  same.  The  referee  also 
found: 

"That  the  Spicer  bond  and  mortgage  were  not  left  with  the  plaintitt  at  any 
time  as  collateral  security  for  the  payment  of  the  note,  or  of  any  Indebtedness 
of  the  defendant  In  the  bank." 

That  finding  is  challenged  by  the  defendant.  Mr.  Shattnck,  the 
cashier  of  the  plaintiff,  in  the  course  of  his  redirect  examination  testi- 
fied, "The  bank  had  no  mortgage  as  collateral  to  the  payment  of  this 
note."  When  the  defendant  was  cross-examined,  he  testified,  after 
referring  to  the  mortgage,  "It  was  never  put  up  in  the  bank  as  col- 
lateral, and  never  assigned  to  the  bank."  The  evidence  of  Shattuck 
and  of  the  defendant  amply  supports  the  finding  made  by  the  referee, 
that  the  "bond  and  mortgage  were  not  left  with  the  plaintiff  at  any 
time  as  collateral  security  for  the  payment  of  the  note,  or  of  any  in- 
debtedness of  the  defendant  in  the  bank." 

The  referee  has  found  as  a  fact: 

"That  said  note  of  $1,137.44  was  not  paid  by  the  defendant,  or  by  any  persion 
In  his  behalf,  to  the  plalntifl*,  and  the  money  for  which  the  same  was  given  Is 
Btill  due  and  owing  to  the  plaintiff." 

The  evidence  abundantly  supports  that  finding  of  fact.  During 
the  examination  of  Huntington,  he  said: 

"The  Spicer  mortgage  was  paid  by  Installments.  I  remember  of  receiving  nt 
one  time  $500  and  $2oO.  I  said  the  other  day  that  I  had  no  recollection  of  send- 
ing a  dlscliarge  in  response  to  his  letter.  I  don't  now  recollect  anything  of  the 
kind.  Am  positive  I  did  not  I  wrote  then  to  him  to  send  the  necessary  papers. 
and  he  never  did." 

Subsequently  the  witness  was  confronted  with  the  discharge  pa- 
pers executed  by  him  as  executor  of  his  deceased  brother,  bearing 
date  March  20,  1893,  which  tiad  been  recorded  in  the  clerk's  office  of 
Yates  county.  On  the  26th  of  July,  1894,  Shattuck,  the  cashier  of 
the  bank,  wrote  to  the  defendant  a  letter  in  which  he  stated : 

"Your  note  of  $1,137.44  and  Interest,  amounting  to  $1,193.94  on  April  Ist, 
188S,  at  Its  maturity.  Is  stiU  held  by  this  bank  and  uniiald.  I  have  several  timeii 
in  the  past  called  Mr.  Splcer's  attention  to  It,  and  suggested  tliat  he  had  better 
ask  you  to  renew  it,  if  you  were  not  in  shape  to  pay  it.  and  thus  save  om*  cur- 
rying it  as  a  past-due  paper,  which  looks  objectionable  in  the  eye  of  the  govern- 
ment." 
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Subsequently,  and  on  tbe  6th  of  August,  the  cashia  addressed 
another  letter  to  the  defendant,  in  which  he  stated: 

"Tbe  uote  In  question  you  gave  to  the  bank  June  6th,  1882,  for  $1,137.44  and 
Interest,  payable  April  Ist,  1898.  Amount  at  maturity,  $1,193.&4.  Mr.  W.  & 
Booth  and  myself  are  two  of  the  nine  directors  of  the  bank,  Mr.  Spicer  being  one. 
You  know  how  he  runs  matters.  Mr.  B.  and  myself  had  half  fancied  that  per- 
haps you  had  made  some  arrangement  with  Mr.  S.  whereby  he  was  to  provide 
for  the  payment  of  your  note;  and,  while  our  8u.spicions  may  be  unjust,  we  did 
not  think  his  explanation  of  the  matter,  or  his  way  of  treating  the  note,  hardly 
natural,  and,  at  Mr.  Booth's  suggestion,  I  wrote  to  you  regarding  It  I  also  show 
him  this  letter  to  you." 

On  the  20th  of  October,  1894,  the  cashier  again  wrote  to  the  de- 
fendant upon  the  subject  of  the  unpaid  note,  and  added  a  postscript 
in  which  he  stated,  viz. : 

"Spicer  said  only  two  days  ago,  when  looking  over  the  notes,  that  he  had  }U.st 
received  a  letter  from  you,"  etc.,  "and  that  it  would  soon  be  arranged." 

We  are  of  the  opinion  that  the  referee  made  no  mistake  in  inter- 
preting the  evidence  when  he  came  to  the  conclusion  that :  tiie  debt 
to  the  bank  had  never  been  paid,  and  that  placing  a  forged  note,  in 
fOTm  renewing  the  defendant's  note,  did  not  operate  to  discharge  the 
debt  due  inm  the  defendant  to  the  bank.  Apparently  the  defend- 
ant understood  that  he  was  having  a  personal  transaction  with 
Spicer  when  he  was  negotiating  with  him  for  the  collection  of  the 
mortgage,  and  the  liquidation  of  the  indebtedness  represented  by 
the  note.  The  transaction  is  wholly  unlike  the  one  under  considera- 
tion in  Yerkes  v.  Bank,  69  N.  Y.  383.  In  that  case  the  defendant,  the 
bank,  had  in  its  hands  United  States  bonds,  and  the  cashier,  fw  a 
sufficient  considCTation,  agreed  to  exchange  the  same  for  registered 
bonds.  The  bank  neglected  to  execute  the  agreement,  and  the  bonds 
were  stolen,  and  it  was  held  the  defendant  was  liable.  We  think 
the  case  does  not  support  the  contention  of  the  def^idant.  The 
transaction  revealed  in  this  case  is  quite  unlike  ^e  one  disclosed  in 
Phillips  V.  Bank,  140  N.  Y.  556,  35  N.  E.  982.  In  that  case  the  cash- 
ier of  the  bank,  having  power  to  bind  it  by  his  checks,  for  the  purpose 
of  converting  its  funds  to  his  own  use  drew  checks,  as  cashier,  upon 
the  defendant,  with  whom  his  bank  had  a  deposit  account,  making 
them  payable  to  persons  who  were  dealers  with  the  bank;  and  it 
was  held  "that,  so  far  as  defendant  was  concerned,  the  intent  of 
the  cashier  was  the  intent  of  his  bank."  The  transaction  there 
under  consideration  does  not  resemble  the  one  brought  to  our  at- 
tention by  the  record  here.  We  think  the  evidence  warranted  the 
referee  in  reaching  the  conclusion  "that  the  transaction  between  the 
defendant  and  Spicer  in  regard  to  the  discharge  of  the  mortgage,  and 
applying  the  avails  of  it  to  the  payment  of  the  indebtedness  of  the  de- 
fendant in  the  bank,  was  one  of  a  personal  nature,  and  whatever  was 
done  in  that  regard  by  Spicer  was  apart  from  his  relations  as  presi- 
dent of  the  bank."  And  this  view  of  the  case  is  corroborated  and 
strengthened  by  the  omission  of  the  defendant  to  heed  the  letters  of 
the  cashier  which  were  written,  calling  his  attention  to  the  fact  that 
the  note  remained  unsatisfied,  and  that  it  was  held  by  the  bank 
against  the  defendant;  and  the  efforts  of  the  cashier  to  secure  from 
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the  defendant  the  pajment  of  the  note,  and  the  delay  of  the  defendant 
in  taking  the  position  which  he  now  seeks  to  insist  upon,  strongly 
indicate  that  the  referee  made  no  mistake  in  the  intennretation  of  the 
whole  volume  of  the  evidence  before  him.  We  think  his  conclusioD 
should  be  sustained. 

Judgment  affirmed,  with  costa     All  concor. 


(20  App.  Diy.  224.) 

BULGER  T.  COYNE)  et  at 

(Supreme  Court,  Appellate  Division,  Foorth  Dqmrtment.   July  80,  1S87.) 

COMPI.AIST— SlrKKlCIENCT. 

A  complaint  alleging  that  complainant  Is  the  sole  owner  of  the  property 
described;  that  he  has  demanded  possession  of  defendants,  and  they  have 
refused  to  surrender  It;  that  the  property  has  been  occupied  by  defendaucs 
between  certahi  dates,  and  they  owe  plaintiff  a  certain  amount  In  rents; 
that  idalntlff  has  the  right  to  immediate  possession;  that  defendants  hare  no 
lease  or  contract  of  the  property;  that  plaintiff  has  notified  them  in  writing 
to  remove  from  it;  and  demanding'  that  the  property  be  decreed  the  sole 
proi)erty  of  plaintiff,  and  that  he  have  judgment  for  the  unpaid  rents,  and 
Immediate  possession,— states  no  cause  of  action;  the  nature  and  terms  of  the 
tenancy,  if  any,  not  being  shown,  and  It  being  left  to  conjecture  what  kind 
of  an  action  has  been  instituted. 

Appeal  from  Oneida  county  court. 

Action  by  Patrick  F.  Bulger  against  John  Coyne  and  another. 
Prom  a  judgment  for  plaintiff,  entered  March  23,  1897,  also  bring- 
ing up  for  review  an  interlocutory  judgment  entered  February  23, 
1897,  overruling  demurrer  to  complaint,  defendants  appeal.  Re- 
versed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  GREEN,  and 
WARD,  JJ. 

A.  T.  Wilkinson,  for  appellants. 

P.  F.  Bulger  (W.  &  N.  E.  Kernan,  of  counsel).  In  jmpo.  per, 

WARD,  J.    The  plaintiff's  complaint  set  fortih  as  follows: 

"The  complaint  of  the  plaintlfT  alleges  .ind  avers  that  the  plaintiCF  Is  the  sole 
owner  of  the  property  hereinafter  described;  that  he  has  demanded  possession 
of  the  same  from  defendants,  and  they  have  refused  to  surrender  the  same  to 
plaintiff;  that  the  said  property  has  been  occupied  by  the  said  defendants  as 
tenants  from  May,  1692,  and  that  they  owe  the  plaintiff  $245  In  unpaid  rent; 
that  the  plaintiff  has  the  rigbt  to  immediate  possession  of  said  property:  that 
they  (the  said  defendants)  have  no  lease  or  contract  of  said  property;  that  the 
plaintiff  has  notified  them  In  writing  to  remove  from  the  same.  [Here  follows 
a  description  of  a  lot  in  the  city  of  Utlca,  N.  Y.,  properly  describing  It.]  The 
plaintiff  demands  judgment  and  decree  that  the  property  be  declared  his,  as  the 
record  shows  It  to  be  the  sole  prop^ty  of  the  plaintiff,  and  that  the  defendants 
Coyne  and  their  family  be  decreed  to  have  no  Interest  in  said  property,  and  to  re- 
move therefrom,  and  that  the  plaintiff  have  judgment  for  S245  unpaid  rent,  and 
have  immediate  possession  of  said  property,  and  the  costs  of  this  action." 

The  defendants  demurred  upon  two  grounds:  First,  that  it  ap- 
pears upon  the  face  of  said  c(Mnplaint  that  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  second,  that  it 
appears  upon  the  face  of  said  complaint  that  two  or  more  causes  of 
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action  have  been  improperly  anited,  because  an  action  to  recover 
real  property,  usually  called  an  "action  in  ejectment,"  is  united  with 
an  action  to  determine  a  claim  to  real  property,  usually  called  an 
"action  to  quiet  title,"  and  also  with  an  action  upon  contract  to 
recover  a  sum,  of  money  for  rent.  The  court  at  special  term  over- 
ruled the  demurrer,  and  judgment  was  entered  upon  the  dedsion, 
and  the  defendants  appeal  to  this  court. 

As  far  as  can  be  determined  from  the  crude  and  very  informal 
allegation  of  the  complaint,  the  pleader  intended  to  set  forth  a  cause 
of  action  to  recover  the  possession  of  the  premises  for  the  nonpay- 
ment of  rent,  which  nonpayment  had  caused  a  forfeiture  of  the  tenii. 
and  terminated  the  tenancy.  That  being  so,  the  question  arises 
whether  the  complaint  states  a  cause  of  action  in  favor  of  the  plain- 
tiff, as  landlord,  against  the  defendants,  the  tenants,  in  ejectment* 
The  nature  of  the  tenancy  thus  claimed  to  be  terminated  does  not 
appear.  No  term  is  stated.  No  contract  of  leasing  is  set  forth. 
The  statement  simply  is  "that  the  said  property  has  been  occupied 
hy  said  defendants  as  tenants  from  May,  1892,  and  they  owe  the 
plaintiff  |245  in  unpaid  rent."  In  this  statement  it  does  not  appear 
whose  tenants  the  defendants  are,  nor  does  it  appear  that  the  un- 
paid rent  is  due.  No  intelliKcnt  idea  of  the  renting  of  the  premises  can 
be  obtained  from  this  statement.  Again,  the  complaint  alleges  "that 
they,  the  said  defendants,  have  no  lease  or  contract  of  said  prop- 
erty." Does  this  mean  that  the  tenants  never  had  any  lease  or  con- 
tract, and  were  simply  trespassers,  or  does  it  mean  that,  once  hav- 
ing a  lease  or  contract,  it  has  expired,  and  the  tenants  are  holding 
over  without  the  landlord's  consent?  We  are  left  to  conjecture  as  to 
what  kind  of  an  action,  if  any,  the  plaintiff  has  instituted.  The  Code 
d  Civil  Procedure  (section  481,  subd.  2)  requires  a  plain  and  concise 
statement  of  the  facts  constituting  each  cause  of  action.  The  state- 
ment of  facts  must  be  intelligent  and  clear,  and  without  unneces- 
sary repetition,  pointing  to  the  exact  cause  of  action  upon  which  the 
plaintiff  relies.    Judge  Pinch  says,  in  Cook  v.  Warren,  88  N.  Y.  40: 

"We  ought  not  to  encourage  loose  or  ambiguous  pleading.  Tbe  complaint  Is 
required  to  state  plainly  and  concisely  the  facts  conatltuting  a  cause  of  action. 
Tbe  pleader  may  not  aver  a  legal  conclusion  as  an  equivalent  for  tbe  group  of 
s^arate  facts  from  which  It  Is  an  Inference.  The  all^ation  should  be  such,  and 
so  stated,  as  to  permit  a  distinct  traverse,  and  evolve  a  definite  issue.  Although 
pleadings  are  to  be  construed  liberally,  that  does  not  necessarily  mean  that  they 
shall  be  h^d  to  say  what  they  do  not,  nor  that  words  which  bare  a  fixed  legsl 
meaning,  settled  by  the  common  law  w  by  statute,  shall  be  enlarged  or  modJfltM 
by  an  Inaccurate  popular  use." 

A  glance  at  this  complaint  would  leave  the  impression  that  the 
learned  judge  had  a  similar  one  in  view  in  making  this  statement. 
It  is  fundamental  that  the  tenancy  should  he  terminated  either  by 
the  terms  of  the  lease  or  contract  creating  it,  ot,  in  cases  where  no- 
tice is  required  to  terminate  the  tenancy,  that  notice  shall  be  given 
as  in  case  of  a  tenancy  from  year  to  year,  at  will,  or  at  sufferance  In 
any  event,  the  complaint  should  set  forth  the  kind  of  tenancy,  when 
created,  and  the  facts  constituting  the  termination  of  that  tenancy 
upon  which  the  pleader  relies  to  establish  the  default  of  the  tenant 
and  his  liability  to  be  deprived  of  the  possession  of  the  property  that 
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he  occupies.     It  is  said  in  Waite's  Actions  and  Defenses  (Tolome  3,  at 
page  54): 

"Tlie  right  to  terminate  a  lease  for  nonpayment  of  rent  arlsea  only  npon  ex- 
press agreement.  In  order  to  secure  that  remedy,  therefore,  It  has  become  al- 
most a  milversal  custom  to  Insert  In  leases  a  covenant  to  pay  rent  at  stated  times 
with  a  right  of  re-entry  In  caae  of  breach  or  an  equivalent  condition  making  the 
failure  to  pay  a  grotind  of  forfeiture." 

Bee,  also,  1  Fiero,  Spec.  Aet.  p.  98,  and  cases  there  dted. 

At  common  law,  where  ejectment  was  brought  for  the  nonpay- 
ment of  rent,  a  strict  demand  of  the  rent  was  required  with  great 
nicetj  on  the  precise  day,  and  for  the  precise  amount  required.  G^. 
Beal  Estate  (2d  Ed.)  p.  196.  But  this  strictness  was  dispensed  with 
<4  Geo.  n.  c.  28)  in  England  where  there  were  six  montlis'  rent  in 
arrears,  and  no  sufflcient  distress  upon  the  premises  to  countervail 
such  arrears,  but  in  all  other  cases  these  fminalities  should  still  be 
complied  with.  The  substance  of  this  statute  appeared  in  the  Re- 
vised Statutes  of  the  State  of  New  York  (2  Eev.  St.  p.  505,  §  80),  and  is 
now  contained  in  the  Ck>de  of  Civil  Procedure  in  section  1504,  which 
is  as  follows: 

"When  six  months'  rent  or  more  Is  in  arrear,  upon  a  grant  reserving  rent, 
or  npon  a  lease  of  real  property,  and  the  grantor  or  lessor,  or  bis  heir,  devisee, 
or  assignee  has  a  subsistbig  right  by  law  to  re-eater  for  the  failure  to  pay  the 
rent,  he  may  maintain  an  acUon  to  recover  the  property  granted  or  demised, 
without  any  demand  of  the  rent  in  arrear  or  re^nfay  on  the  property." 

Section  1505  of  the  Code  provides  that,  where  a  right  of  re-entry 
is  reserved  and  given  to  a  grantor  or  lessor  of  real  property  in  de- 
fault of  a  sufficiency  of  gowls,  etc.,  an  action  to  recover  the  prop- 
«rty  demised  as  rented  may  be  maintained  at  any  time  after  default 
in  the  payment  of  the  rent,  provided  the  plaintifl,  at  least  16  days 
t)efore  the  action  is  commenced,  serves  upon  the  defendant  a  writ- 
ten notice  of  Ixis  intention  to  re-enter,  etc.  These  sections  of  the 
Code  seem  to  contain  all  the  modifications  of  the  common-law  rule 
on  the  subject  under  our  system  of  practice.  Where  the  complaint 
stated,  in  substance,  that  the  defendant  was  indebted  to  the  plain- 
tiff in  the  sum  of  |300  for  the  use  and  occupation  of  obtain  lands 
therein  described,  being  the  property  of  the  plaintiff,  for  and  dur- 
ing a  specified  period,  for  which  the  plaintiff  claimed  |300,  held  to 
be  bad  on  demurrer.  An  action  for  use  and  occupation  is  founded 
on  contract,  express  or  implied,  and  lies  only  when  the  relation  of 
landlord  and  tenant  exists.  A  complaint  which  merely  alleges  that 
the  defendant  is  indebted  to  the  plaintiff  in  a  certain  sum  is  not 
sufficient.  Hall  v.  Southmayd,  15  Barb.  32.  TTiis  complaint,  it  will 
be  seen,  was  much  more  specific  than  the  one  at  bar.  It  is  possible 
that  the  allegation  in  the  con\plaint  that  the  plaintiff  is  the  sole 
owner  of  the  property  sought  to  be  recovered  may  be  held  as  equiv- 
alent to  the  allegation  that  the  plaintiff  is  the  owner  in  fee  or  in 
fee  simple,  under  Murphy  v.  Loomis,  26  Hun,  659;  Johnson  v.  Crook- 
shanks,  21  Or.  339,  28  Pac.  78;  Garwood  v.  Hastings,  38  Cal.  216; 
Lovely  t.  Speisshoffer,  85  Ind.  454, — but  the  use  of  this  expression 
should  not  be  encouraged.  It  la  possible,  also,  that  the  allegation 
ct  tike  plaintiff's  right  to  immediate  possession  is  equivalent  to  the 
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allegation  that  the  defendants  wrongfully  withhold  the  premises, 
under  Alvord  v.  Hetsel,  2  How.  Prac  (N.  S.)  88,  Taylor  v.  Crane, 
15  How.  Prac.  358,  Platto  v.  Jante,  35  Wis.  629,  and  kindred  cases. 
But  we  cannot  hold  these  allegations  sufficient  to  sustain  this  com- 
plaint, because  they  must  be  construed  in  connection  with  the  al- 
legations in  the  complaint  as  to  the  tenancy,  because  upon  those 
all^^tions  the  pleader  must  stand  in  asserting  the  possession  of  the 
defendant,  and  the  right  of  the  plaintiff  to  immediate  possession 
must  depend  upon  whether  the  tenant's  right  to  possessioD  had  been 
terminated.  In  no  aspect,  therefore,  can  we  hold  that  this  com- 
plaint is  sufficient. 

The  defendant's  second  ground  of  demurrer — that  two  or  more 
causes  of  action  have  been  improperly  united,  because  it  appears  by 
the  complaint  that  an  action  of  ejectment  is  united  with  an  action 
upon  a  contract  to  recover  a  sum  of  money  for  rent — ^is  disposed  of 
by  what  we  have  said  in  regard  to  thCTe  being  no  cause  of  action  set 
forth  in  tiie  complaint.  There  being  none  whatever  alleged,  there 
cannot  be  an  improper  joinder.  It  is  proper,  however,  tliat  we 
should  say  that  the  provision  in  the  judgment  appealed  from  where- 
by it  is  adjudged  that  the  plaintiff  recover  of  the  defendants  f245, 
his  damages  for  the  withholding  of  the  premises,  is  erroneous.  The 
learned  judge  at  special  term  overruling  the  demurrer  by  his  deci- 
sion did  not  authorize  this  judgment,  and  it  is  not  authorized  by 
the  complaint  in  the  action.  By  section  1507  of  the  Code  of  Civil 
Procedure  it  is  provided  that  "a  verdict,  report,  or  decision  in  favor 
of  the  plaintiff  must  fix  the  amount  of  rent  in  arrear  to  the  plain- 
tiff, or,  if  judgment  is  taken  by  default,  the  amount  thereof  mnst 
be  ascertained  by  or  under  the  direction  of  the  court."  The  court, 
as  we  have  seen,  gave  no  such  direction.  This  section  would  seem 
to  contemplate  that  in  cases  of  default  the  court  must  ascertain  by 
proof  the  amount  in  arrear  of  the  rent  in  some  jHroper  manner, 
as  in  other  cases  of  default. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to  amend 
his  complaint  within  20  days  upon  the  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal.    All  concur. 


(21  Misp.  Rep.  1.) 

jaUNTER  V.  THIRD  AVE.  R.  00. 

(Supreme  Court,  Appellate  Term.    July  20,  1897.) 

1.  StRKET  .RAILROAD8— CR0881NG8— NkGMOKHCE — PrOVIN'CB  OF  JURT. 

Plaintiff  approached  street-railway  tracks,  driving  at  the  rate  of  eight  miles 
per  hour.  When  his  horse  was  five  feet  from  the  eastern  track,  which  was 
nearest  to  him,  be  noticed  a  car  from  one-half  to  three-fourths  of  a  block 
away,  approaching  on  the  western  track.  When  half-way  across  Hiat  track, 
the  car  had  come  to  withm  18  feet  of  him,  and  was  moving  so  fast  that  be 
could  not  cross  before  It  struck  the  bind  wheels  of  the  wagon.  Bdd,  that 
the  questions  of  negligence  and  contributory  negligence  wa%  for  the  Jury. 

2.  Personal  Injuriks— Damages— Pleading  and  Proof. 

Under  an  allegation  charging  that,  because  of  personal  Injuries,  plalntiif 
was  "made  sick,  sore,  and  disabled,"  a  physician  might  describe  plaintiff's 
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condlUon  at  length,  and,  la  doing  so,  state  that  he  had  been  troubled  with 
pleurisy  and  other  ailments  owing  to  the  injury. 

8.  Same— Evidence— Waiver  of  Objections. 

Plaintiff's  physician  was  aslced,  "From  the  condition  that  you  found  this 
man  in,  and  the  subsequent  treatment  you  gave  him,  could  you  state  with 
reasonable  certainty  what  the  Injmies  he  received  had  come  from?"  and  he 
auitwered,  "Talcing  the  history  of  the  case,  I  should  say  undoubtedly  it  was 
from  this  accident."  Defendant  did  not  move  to  strike  out  the  answer  as 
nonresponslve,  or  for  any  other  reason.  EM,  that  the  form  of  the  question, 
if  objectionable,  was  cured  by  the  answer. 

4.  Same — Kxpeut  Testimony. 

A  physician  may  tell  whether  the  physical  condition  In  which  be  found  an 
Injured  person  could  have  resulted  from  the  injury. 

6.  Same — Instroctions— Sufpiciency. 

A  request  to  Instruct  that  there  is  no  evidence  of  permanent  injury,  and  that 
the  Jury  may  not  find  anything  for  permanent  injuries,  if  they  find  at  all. 
Is  substantially  .given  by  an  instruction  "tliat  the  plaintiff  has  not  cl-iimed  in 
his  complaint  damages  for  permanent  Injury,  but  I  submit  ttie  evidence  as 
to  bis  present  condition  to  the  jury  for  what  It  may  be  worth." 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  James  Hunter  against  the  IWiird  Avenue  Railroad  Com- 
pany. A  judgment  in  favor  of  plaintiff  was  affirmed  by  the  general 
term  (45  N.  Y.  Supp.  1044),  and  defendant  appeals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

Hoadly,  Lauterbach  &  Johnson  (N.  Ottinger,  of  counsel),  for  appel- 
lant. 

Hutchinson  &  Newhouse  (W.  S.  Newhonse  and  J.  T.  Little,  Jr.,  of 
connsel),  for  respondent 

McADAM,  J.  The  plaintiff,  a  professional  driver,  was  on  April  30, 
1895,  at  about  2 :50  p.  m.,  driving  through  Twenty-Fourth  street  from 
Second  to  Third  avenue.  When  he  approached  the  Third  avenue 
crossing  he  lool^ed  up  and  down  the  track.  He  noticed  an  uptown 
car  just  leaving  Twenty-Tturd  street,  and  a  car  coming  down  about 
one-half  to  three-quarters  of  a  block  away  from  Twenty-Fourth  street 
His  horse's  head  was  then  five  feet  away  from  the  east  or  north-bound 
track.  The  plaintiff  kept  on  across  the  avenue,  but,  before  he  could 
clear  the  westerly  or  downtown  track,  his  hind  wheel  was  struck  by 
tlie  downtown  car,  his  wagon  was  jammed  against  a  pillar  of  the  ele- 
vated railroad,  and  he  was  thrown  out  of  the  wagon  and  received  the 
serious  injuries  complained  of.  The  plaintiff  drove  the  horse  to  show 
an  expected  buyer  how  gentle  it  was.  He  was  driving  at  the  rate  of 
8  miles  an  hour,  and  when  halfway  across  the  west  track  the  car  was 
about  18  feet  away  from  him.  There  is  a  down  grade  on  the  cable 
road  at  this  point,  and  the  car  came  so  fast  that  there  was  no  means 
by  which  the  plaintiff  could  escape  the  collision.  The  plaintiff  was 
certainly  not  guilty  of  contributory  negligence  per  se.  It  was  for 
the  jury  to  say,  under  all  the  circumstances,  whether  he  was  free  from 
any  fault  contributing  to  the  injury,  and  they  found  in  his  favor  on 
that  issue.  The  degree  of  care  to  be  used  in  crossing  the  tracks  of 
a  street  railway  is  quite  different  from  that  which  mnst  be  exercised 
in  crossing  a  steam  railway.  Wendell  v.  Bailroad  Ck).,  91  N.  Y.,  at 
page  429.    At  the  intersection  of  streets  the  rights  of  street-railway 
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cars  and  of  other  vehicles  are  equal, — the  car,  to  the  ase  of  the  track; 
and  the  other  vehicles,  to  cross  the  tracks.  "The  car  has  the  right 
and  must  cross  the  street,  and  the  vehicle  has  the  right  to  cross  and 
must  cross  the  railroad  track.  Neither  has  a  superior  right  to  the 
•other.  The  right  of  each  must  be  exercised  with  due  regard  to  the 
right  of  the  other,  and  the  right  of  each  must  be  exercised  in  a  i-ea- 
sonable  and  careful  manner,  so  as  n«t  unreasonably  to  abridge  or 
interfere  with  the  right  of  the  other."  O'Neil  v.  Ibulroad  Co.,  120 
N.  Y.,  at  page  130,  'M  N.  E.  84.  Under  this  rule  the  plaintiff  wa« 
-perhaps  justified  in  assuming  that,  having  once  started  across  tht> 
track,  the  defendant  would  so  regulate  the  speed  of  its  car  as  to  jjer- 
mit  him  to  pass  in  safety.  It  appears  that  the  owner  of  ihe  wagon 
in  which  the  plaintiff  was  driving  on  the  occasion  in  question  recov- 
ered damages  against  the  defendant  for  injuries  to  the  wagon.  Mc- 
Donald V.  Railroad  Co.,  16  Misc.  Bep.  52,  37  N.  T.  Supp.  639.  This 
court,  in  affirming  the  recovery,  said: 

"The  plalntlfTs  drlyer,  proceeding  along  Twenty-Fourth  street,  appraache<1 
Third  avenne  from  the  east;  and,  when  within  Ave  feet  trom  the  defendant's 
easterly  car  track,  he  observed  a  car  upon  that  track  approaching  from  a  point 
'One  block  distant,  and  another  car  approaching  upon  the  westerly  or  downtown 
track  at  a  distance  of  three-quarters  of  a  block.  When  bis  wagon,  driven  at  an 
ordinary  speed,  was  upon  the  westerly  track,  this  second  car  was  suddenly  di<- 
'Mvered  to  be  but  18  feet  away;  and,  daspite  his  efforts  to  escape,  tlie  coUlslo'i 
occurred.  •  •  •  In  view  of  the  position  of  the  vehicles.  It  was  certainly  not 
the  plalntlfTs  duty  to  wait  for  the  car  to  pass.  He  had  the  right  to  rely  upo'i 
the  observance  by  the  grlpnian  of  reasonable  care  when  he  attempted  to  ctosn 
the  tracks  at  the  point  noted,  and  the  attempt  Itself  was  obviously  justified.  Tbt* 
point  where  the  question  of  the  plalntlfTs  exercise  of  care  arose  was  when  tta<> 
<<ar  was  three-quarters  of  a  block  away,  not  what  It  had  come  within  18  feet 
of  the  wagon,  through  the  entire  disregard  of  the  plaintiff's  rights  upon  the  part 
of  the  Individual  controlling  It.  W»e  It  negligence  for  a  drive-  to  attempt  a 
crwsing  under  such  circumstances.  It  might  be  urged  that  the  highway  in  ques- 
tion wwe  better  closed  to  all  except  the  employes  of  the  railroad  company." 

The  evidence  in  this  case,  as  in  that,  clearly  authorized  the  find- 
ing of  the  jury  that  the  defendant  was  negligent. 

The  exception  at  folio  65  is  frivolous.  The  court  said  to  the  plain- 
tiff's attending  physician,  **You  may  describe  at  length  what  you  found 
to  be  this  man's  condition,"  and  the  witness  accordingly  stated  it. 
This  was  proper,  and  the  exception  thereto  unavailing.  The  com- 
plaint specifically  charged  that,  in  consequence  of  the  injuries,  the 
plaintiff  was  "made  sick,  sore,  and  disabled";  and  the  physician  who 
attended  him  was  properly  allowed  to  describe  the  nature  and  ex- 
tent of  the  sickness  and  disability,  and  that  is  all  he  did.  The  de- 
fendant's counsel,  on  the  conclusion  of  the  charge  to  the  jury,  re- 
ferring to  this  testimony,  said,  "That  there  is  no  evidence  of  pleurisy, 
and  the  jury  may  not  consider  pleurisy,  as  it  had  not  been  pleaded," 
to  which  the  court  replied,  "Whatever  evidence  has  been  given  in 
regard  to  pleurisy  is  before  you  [the  jur>'],  and  it  is  for  yon  to  attach 
such  importance  to  it  as  you  think  fit."  To  this  the  defendant  ex- 
cepted. The  judge  in  his  charge  had  not  said  a  word  about  pleurifly. 
and  the  attention  of  the  jury  was  first  called  to  it  by  the  defendant. 
Under  the  specific  allegation  in  the  complaint  before  referred  to,  the 
plaintiff's  physician  had  described  the  plaintiff's  physical  condition. 
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and  in  doing  so  eaid  he  had  been  troubled  with  pleurisy  and  other  ail- 
ments owing  to  the  injuries.  The  description  would  not  have  been 
complete  without  this  testimony,  which  was  clearly  competent.  If 
the  defendant  desired  an  enumeration  of  all  the  ills  the  plaintiff  suf- 
fered on  account  of  the  injuries  received,  it  should  have  applied  for  a. 
more  specific  bill,  describing  them  in  detail  In  Ehrgott  v.  Mayor, 
etc.,  of  N.  Y.,  96  N.  Y.  264,  at  page  277,  the  court  said: 

"Upon  the  trial,  plaintiff  gave  evidence  tending  to  show  that  he  had  a  disease  • 
of  the  spine,  of  a  permanent  nature,  as  the  result  of  his  injuries.  This  evidence 
was  objected  to  *  *  *  on  the  ground  that  the  plaintiff  had  not  alleged  such 
a  result  from  the  injury  In  hla  complaint.  We  think  the  complaint  is  sufficient. 
It  alleges  that  he  suffered  great  bodily  injury;  that  he  became,  and  still  continues 
to  be,  slclc,  sore,  and  disabled,"  etc.  *  •  *  "These  allegations  are  sufficient 
to  authorize  proof  of  any  bodily  injury  resulting  from  the  accident." 

The  exception  is  therefore  without  merit 

At  folio  68  the  following  question  was  objected  to  as  incompetent:. 
"From  the  condition  that  yon  found  this  man  in,  and  the  subsequent 
treatment  yon  gave  htm,  coald  yon  state  with  reasonable  certainty 
what  the  injnries  he  received  had  come  from?"  This  question  calls 
for  "Yes"  or  "No."  No  motion  was  made  to  strike  out  the  answer  of 
the  witness  as  not  responsive,  or  upon  any  other  ground,  and  defend- 
ant's objection  is  therefore  unavailing.  Vinegar  Co.  v.  Schlegel,  143 
N.  Y.,  at  page  543,  38  N.  E.  729.  If  objectionable  at  all,  it  was  mere- 
ly as  to  the  form  of  the  question;  and  that  was  cured  by  the  answer, 
which  was  accepted  by  the  defendant.  As  a  matter  of  fact,  the  wit- 
ness' reply  was  in  no  respect  prejudicial  to  the  defendant,  for  he 
nnswei-ed,  "Taking  the  history  of  the  case,  I  should  say  undoubtedly 
it  was  from  this  accident."  But  the  question  was  competent,  for  a. 
physician  may  tell  whether  the  ph.vsioal  condition  in  which  he  found: 
an  injured  person  could  have  resulted  from  an  injury.  Turner  v. 
City  of  Newburgh,  109  N.  Y.  301,  16  N.  E.  344.  In  the  case  cited 
the  court,  at  page  309,  109  N.  Y.,  and  page  347,  16  N.  E.,  said,  "It 
is  perfectly  competent  to  furnish  the  jury  with  evidence  of  the  pres- 
ent physical  condition  and  bodily  sufferings,  and  with  the  opinions  of 
competent  physicians  as  to  whether  such  could  have  resulted  from  the 
accident."  See,  also,  Clegg  v.  Railway  Co.,  1  App.  Div.  207,  37  N. 
Y.  Supp.  130.  In  Thompson  v.  Railway  Co.,  11  App.  Div.  182,  42 
N.  Y.  Supp.  896,  cited  by  appellant,  the  plaintiff  sought  to  prove  by 
an  expert — not  the  attending  physician — what  the  plaintiff  would  , 
probably  be  suffering  from  in  case  a  certain  mode  of  treatment  were 
administered,  and  such  evidence  was  properly  held  hearsay.  The- 
difference  between  such  a  question  and  the  one  under  consideration' 
is  obvious. 

At  the  conclusion  of  the  charge  the  defendant's  counsel  also  said, 
"That  there  is  no  evidence  of  permanent  injury,  and  they  may  not 
find  anything  for  permanent  injury,  if  they  find  at  all."  The  court 
replied,  "I  instruct  the  jury  that  the  plaintiff  has  not  claimed  in  his 
complaint  damages  for  permanent  injury,  but  I  submit  the  evidence 
as  to  his  present  condition  to  the  jury  for  what  it  may  be  worth.'^ 
While  it  is  the  absolute  right  of  counsel  to  submit  propositions  of  law 
bearing  on  the  evidence,  and  the  duty  of  the  court  to  instruct  the  jury 
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on  each  proposition  (Chapman  v.  McCkirmick,  86  N.  Y.  479),  the  rule 
stated  does  not  require  the  court  to  put  every  abstract  propositicm 
that  may  be  submitted,  nor  charge  requests  in  the  terms  formulated 
by  counsel.  If  the  jury  are  correctly  instructed  as  to  the  point,  the 
party  is  not  legally  harmed  by  the  departure.  Morehouse  v.  Yeager, 
71  N.  Y.  594;  Conley  v.  Meeker,  85  N.  Y.  6ia  The  justice  instructed 
the  jury,  in  effect,  tiiat  the  question  of  permanent  damages  was  not 
in  the  case,  because  such  damages  were  not  claimed.  This,  in  sub- 
stance, covered  the  request  the  defendant  desired  put;  and  the  jury, 
no  doubt,  properly  understood  it.  It  is  not  to  be  presumed  that  the 
jury  allowed  for  something  neither  claimed  nor  proved.  Nor  does 
the  amount  of  the  verdict,  which  was  for  |750  only,  justify  the  in- 
ference that  the  juiy  were  in  any  manner  misled  by  the  charge.  More- 
over, the  justice  went  further,  and  said,  "But  I  submit  the  evidence 
as  to  his  present  condition  to  the  jury  for  what  it  may  be  worth." 
This  was  proper,  for  it  had  been  testified  to  by  the  plaintifTs  physi- 
cian, whose  opinion  on  the  subject  was  to  be  considered  as  the  jus- 
tice put  it  The  intention  to  exclude  any  recovery  for  permanent  in- 
juries is  too  apparent  to  require  extended  comment. 

We  find  no  error,  and  the  judgment  must  be  affirmed,  with  costs. 
All  concur. 


<19  App.  DiT.  528.) 

STIBSER  T.  NEW  YORK  CHCW.  &  H.  R.  B.  00. 

(Supreme  Court,  Appellate  Division,  Tblid  Department   July  8,  1887.) 

Railroads— FBKCRs—NEfliiioRKCR. 

Defendant  railroad  company  had  constructed  a  buckthorn  wire  fence  be- 
tween Its  roadbed  and  plaintiff's  lot,  used  thereafter  for  years  as  a  pasture, 
without  accident  to  stock  having  occurred,  or  objection  having  been  made 
on  the  ground  that  the  fence  was  dangerous  to  stock.  One  morning  the  plain- 
tiff examined  the  fence,  made  some  slight  repairs,  and  turned  a  colt  into 
the  pasture.  Next  morning  the  colt  was  found  injured  by  contact  wltl^  the 
fence.  Buckthorn  wire  was  a  material  commonly  used  In  the  locality  for 
construction  of  fences.  ffcM,  that  defendant  was  not  guUty  of  negligence 
either  in  the  construction  or  maintenance  of  the  fence. 

Landon,  J.,  dissenting. 

Appeal  from  Madison  county  court.  • 

Action  by  Augustus  Stisser  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company  for  injuries  to  stock.  From  a  judg 
ment  of  the  county  court  for  plaintiff  entered  upon  a  verdict  on  a  new 
trial  granted  on  appeal  from  a  judgment  for  defendant  in  justice's 
court,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICE,  and 
MERWIN,  JJ. 

Prescott  &  Titus,  for  appellant 
8enn  &  Durham,  for  respondent 

HERRICK,  J.  In  this  case  the  court  charged  the  jury  "that  th? 
question  of  whether  this  was  or  was  not  a  barbed-wire  fence  does  not 
aifect  the  result  of  this  action";  and  also  that  the  jury  had  "nothing 
to  do  with  the  question  whether  this  was  or  was  not  a  barbed-wire 
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fence,  aod  no  liability  of  the  defendant  depends  apon  that  fact  as  a 
fact."  The  question,  therefore,  as  to  whether  the  fence  was  or  was 
not  a  barbed-wire  fence,  and  also  as  to  whether  the  defendant  had  vio- 
lated the  statute  (chapter  367,  Laws  1891),  was  eliminated  from  the 
case,  and  the  jury  were  free  to  consider  the  question,  as  we  are. 
without  regard  to  the  statute  prohibiting  the  use  of  barbed  wire 
as  a  fence  by  railroads.  And  we  have  no  right  to  assume  that  the 
jury  found  the  fence  to  be  a  barbed-wire  fence,  or  that  they  at  all 
considered  that  question.  The  only  questions  are:  Was  the  fence 
a  suitable  and  proper  fence?  Was  it  properly  maintained?  And 
did  the  plaintiff  discharge  the  duty  that  was  incumbent  upon  him? 
The  kind  of  fence  by  which  the  plaintiff's  colt  sustained  injury  is 
commonly  known  as  "bnckthom."  The  plaintiff  himself  had  used 
this  kind  of  fence,  and  what  is  known  as  barbed-wire  fence,  for  a 
number  of  years,  and  the  neighbors  had  done  the  same  thing.  The 
lot  where  tiie  accident  occurred  is  partly  fenced  by  buckthorn  and 
partly  by  barbed-wire  fence.  The  portion  built  by  the  defendant  is 
bnckthom.  The  fence  in  question  had  been  in  use  for  14  years,  and, 
80  far  as  the  case  shows,  no  accident  or  injury  had  happened  by 
means  of  its  maintenance,  and  no  complaint  appears  ever  to  have  been 
made  by  the  plaintiff  as  to  its  character.  The  plaintiff  had  used  the 
lot  which  this  fence  divided  from  the  railroad  as  a  pasture  lot  for  sev- 
eral years  before  the  occurrence  of  the  injury  in  question.  He  knew 
the  kind  of  a  fence  it  was;  he  knew  the  condition  it  was  in.  On  th'> 
day  that  he  turned  the  colt  that  was  injured  into  the  pasture,  and 
before  turning  him  in,  he  made  an  examination  df  the  fence,  and 
found  that  one  of  the  strands  of  wire  was  loose,  and  fastened  it  up, 
presumably,  as  he  supposed,  in  a  proper  and  sufiQcient  manner.  If 
the  plaintiff  could  discover  nothing  that  rendered  the  fence  dangerous, 
or  if  he  discovered  anything  out  of  repair,  and  immediately  remedied 
it,  we  cannot  say  that  the  defendant  is  chargeable  with  negligence 
that  produced  the  injury.  The  question  as  to  whether  this  wire  was 
of  the  kind  prohibited  by  the  statute  being  taken  out  of  the  case, 
and  in  view  of  the  long  use  of  this  kind  of  fence  in  that  locality,  by 
the  plaintiff  and  others,  as  well  as  the  defendant,  I  fail  to  see,  upon 
all  the  evidence,  that  there  was  sufficient  to  charge  the  defendant 
with  negligence,  and  the  judgment  is  therefore  reversed,  and  a  new 
trial  granted,  with  costs  in  all  the  courts  to  abide  the  event.  All  con- 
cur, except  LANDON,  J.,  dissenting. 
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(21  Misc.  Rep.  124.) 

BAU>WIN  T.  FRATERNAL  ACC  ASS'N  OP  AMERICA. 

(Sapreme  Coort,  Special  Term,  Steuben  Connty.   July,  1897.)    , 

1.  Accident  Insurajjce— Total  Disabilitt — What  Constitutes. 

Plaintiff  was  Insured  against  loss  of  time  resulting  from  accident  whlcb 
Bbould  wholly  disable  him  from  transacting  any  and  every  kind  of  baslnesa 
pertaining  to  his  occupatlcm.  Ho  sustained  Injuries  whereby  he  was  conflned 
to  his  house  for  seven  weeks,  after  which  he  had  to  be  cairled  to  hJs  store 
daily  for  several  months,  and  was  unable  for  over  a  year  to  do  the  manna i 
labor  connected  with  hla  business,  which  was  that  of  furniture  dealer  and 
repairer,  and  und«rtalcer.  The  manual  of  the  association  provides  that  "whrai 
a  member  is  dq)rlvcd,  by  accidental  injiuy  covered  by  the  policy,  of  tbe 
power  to  perform  subetantiaUy  all  tbe  duties  of  the  occupation  under  wlil^ 
he  is  Insured,  he  is  wholly  disabled,  within  the  meaning  of  the  policy."  BMd, 
that  the  plaintiff  was  wholly  disabled  for  tbe  total  period  of  Indemnity,  L  e. 
52  weeks. 

8.  Samb— Change  of  Occupatiow. 

The  manual  of  an  accident  aasoctatlao  contained  clauses  limiting  UablBly 
for  "an  injury  received  while  engaged  temporarily  or  otherwise  in  an  occu- 
pation or  employment  classified  as  more  hazardous  than  the  me  stated  in 
the  application,"  and  also  requiring  a  policy  holder,  "on  changing  occupation 
or  employment,"  to  "notify  in  writing  the  association,"  and  provided  that  "tbe 
restttction  as  to  occupation  appUes  only  to  those  who  follow  wich  occupation 
as  a  trade  or  means  of  livelibood."  HM,  tbat  tbe  word  "occupation"  did  n»t 
refer  to  tbe  riding  of  a  bicycle  for  amusement  or  convenience. 

8.  Bahs. 

In  a  clause  of  a  policy  Issued  by  such  association,  stating  fliat  "members 
of  a  higher  classification  accidentally  injured  while  engaged  fa  polo,  baseball 
games,  or  bicycling  wUl  receive  oidy  tlie  Indemnity  herein  provided  for  sucb 
games,"  the  word  "bicycUog"  haa  referenoa  only  to  professional  ridens. 

4.  Samb— Ahbitratioh  CijAuss— Vawditt. 

A  stipulation  in  a  policy  that,  "in  the  event  that  the  insured  and  tbe  asso- 
ciation disagree  as  to  the  liability  of  the  association,  ft  Is  agreed  that  sucb 
liability  and  the  amount  thereof  shall  be  determined  by  arbitration,"  is  in- 
valid, as  being  an  agreement  to  rpfvnln  from  submitting  to  the  courts  all 
questions  that  arise  touching  the  subject. 

5.  Same— Waiver. 

An  agreement  to  submit  to  arbitration  the  question  of  the  amount  of  the 
insurer's  liability  under  the  policy  la  waived  where  the  insurer  denies  all  lia- 
bility under  the  policy. 

Action  by  Israel  W.  Baldwin  against  the  Fraternal  Accident  Asso- 
ciation of  America  npon  a  policy  of  insurance.     Judgment  for  plala- 

tiff. 

John  F.  Parkhurst,  for  plaintiff. 
John  B.  Stanchfleld,  for  defendant. 
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DAVY,  J.  This  action  is  brought  to  enforce  an  alleged  liability 
of  defendant  to  plaintiff  under  a  policy  of  fnwirance  ma^e  by  the  de- 
fendant, insuring  the  plaintiff  against  loss  of  time  resulting  from 
bodily  injury  through  external,  violent,  and  accidental  means,  which 
Bhall  immediately  and  wholly  disable  him  from  transacting  any  and 
every  kind  of  business  pertaining  to  his  occupation;  and  for  such 
loss  of  time  the  defendant  obligates  itself  to  pay  the  plaintiff  the  sum 
of  f 20  per  week  for  a  period  not  exceeding  52  weeka  Th«  complaint 
sets  forth  the  terms  of  the  policy,  and  alleges  that  the  plaintiff  was 
injured  by  falling  from  a  bicycle  on  the  3d  day  of  May,  1894,  whereby 
he  was  wholly  disabled  for  a  period  of  52  weeks,  and  demanding  judg- 
ment for  the  sum  of  fl,040.  The  answer  sets  up  a  general  denial 
of  the  complaint,  except  the  allegation  of  the  incorporation  of  the 
defendant.  It  also  sets  up  a«  a  separate  defense  that,  by  Hie  terms 
of  the  policy,  in  the  event  the  defendant  and  the  insured  should  dis- 
agi-ee  as  to  the  liability  of  the  defendant  in  case  of  an  accident,  such 
liability  and  the  amount  thereof  should  be  determined  by  arbitration, 
and  no  suit  should  be  brought,  except  to  enforce  the  award,  unless 
defendant,  having  been  requested  to  do  so  in  writing,  refused  to  arbi- 
trate, and  that  o©  such  request  to  arbitrate  was  made,  or  arbitration 
had.  The  answer  also  alleges  that,  by  the  terms  of  the  policy,  in 
case  the  plaintiff  ^ould  be  injnred  while  engaged,  temporarily  or 
otherwise,  in  any  occupation  or  exposure  classified  as  more  hazardous 
than  that  specified  in  the  certificate,  the  indemnity  should  be  at  the 
rate  only  of  the  more  hazardous  occupation.  It  also  alleges  that  the 
plaintiff's  injuries  were  received  while  riding  a  bicycle, — an  occupa- 
tion or  exposure  classified  as  entitling  the  plaintiff  to  an  indemnity 
of  f  10  per  week  only. 

The  evidence  discloses  that  the  plaintiff  wa^i  an  undertaker  and 
furniture  dealer,  and  50  years  of  age,  who  resided  at  Avoca,  N.  Y.; 
that  on  the  3d  day  of  May,  1894,  while  riding  a  bicycle  from  his 
place  of  business  to  his  dwelling  house,  between  8  and  9  o'clock  in 
the  evening,  he  was  thrown  from  the  wheel,  and  his  right  hip  or 
pelvis  was  fractured  from  the  injury  which  he  received.  Tiie  plain- 
tiff was  confiaed  seven  weeks  in  hk  honse,  and  was  under  the  doc- 
tor's treatment  for  ten  months.  It  also  appears  that  the  effect 
of  the  injury  was  sach  that,  after  the  plaintiff  had  been  confined 
seven  weeks  in  the  honse,  he  was  unable  to  walk,  and  had  to  be  car- 
ried to  his  store  until  the  succeeding  winter,  and  was  not  able,  as  he 
claims,  to  do  any  manual  labor  during  the  year  following  the  injury. 
It  also  appears  that  after  his  confinement  to  the  bed  and  house, 
which  was  seven  or  eight  weeks,  he  was  daily  in  attendance  at  his 
furniture  and  undertaking  store,  with  the  exception  of  two  or  three 
days  immediately  after  the  injury,  and  that  he  kept  the  books  of  the 
company,  which  w^e  brought  to  him  for  that  purpose,  daring  the 
whole  time  that  he  was  confined  at  the  house.  The  defendant,  by 
reason  of  these  facts  last  stated,  contends  that  the  plaintiff  was  not 
disabled  from  performing  any  and  every  kind  of  business  pertaining 
to  his  occupation,  as  stated  in  the  certificate.  To  determine  this 
question,  it  may  be  necessary  to  refer  to  the  printed  manual  of  the 
defendant,  received  in  evidence  on  the  trial,  which  was  issued  in 
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March,  1894,  and  was  in  force  at  the  time  of  this  accident,  which 
defines  the  meaning  of  "total  disabUity"  aa  expressed  in  the  insor- 
ance  policy.     It  says: 

"When  a  member  is  deprived  by  acddental  Injnry  corered  by  the  policy  of  the 
power  to  perform  substantially  all  the  duties  of  the  occupation  under  which  be  is 
insured,  he  Is  wholly  disabled,  within  the  meaning  of  the  policy,  and  entitled  to 
Indemnity." 

This  is  the  construction  placed  by  the  defendant  upon  its  own 
policy  of  insurance.  It  would  seem,  therefore,  that  the  disability  of 
the  plaintiff  is  fairly  within  the  above  rule.  The  evidence  discloses 
the  fact  that  he  could  not  walk  without  crutches  for  eight  or  ten 
months  after  the  accident,  and  was  not  able  to  engage  in  any  manaal 
labor  for  more  than  a  year  thereafter.  His  regular  duties  were  to 
buy  goods  of  agents,  and  sell  them  to  the  people,  and  repair  furni- 
ture, such  as  chairs  and  tables;  and  he  also  trimmed  caskets  and 
made  picture  frames,  lliat  he  was  unable  to  perform  any  of  these 
labors  during  the  entire  year  after  the  accident  is  clearly  established 
by  the  evidence. 

The  learned  counsel  for  the  defendant  contended  on  the  argument 
that  the  plaintiff  was  injured  while  engaged  in  a  more  hazardous 
occupation  than  the  one  designated  in  the  policy.  I  am  inclined 
to  think  that  this  refers  to  the  person's  regular  occupation.  The 
word  "occupation,"  as  used  in  the  policy,  is  defined  in  the  by-laws  or 
manual  of  the  defendant  as  follows: 

"The  restriction  as  to  occupation  applies  only  to  those  who  follow  such  occupa- 
tion as  a  trade  or  means  of  llTellhood." 

At  the  bottom  of  page  8  of  the  manual  is  the  following  note  of  ex- 
planation : 

"For  an  Injury  received  while  engaged  temporarily  or  otherwise  In  an  occuiki- 
tlon  or  employment  classified  as  more  hazardous  than  the  one  stated  in  the  np- 
pUcatlon,  members  will  be  entitled  to  indemnity  only  at  the  rate  provided  for  the 
occupation  or  employment  in  which  they  may  be  insured;  and,  on  changing  occu- 
pation or  employment,  they  are  to  notify  In  writing  the  association." 

This  stipulation  evidently  refers  to  the  list  of  occupations,  and 
the  duties  pertaining  thereto.  If  it  referred  to  pastime  amuaementfi, 
then  the  question  would  naturally  ariie,  why  was  it  necessary  to 
notify  the  association  in  writing  that  the  insured  had  changed  his 
occupation  or  employment?  The  defendant  also  contends  that  the 
last  sentence  in  the  occupation  clause  specifically  includes  bicycle 
accidents.  It  may  be  well,  therefore,  to  notice  the  wording  of  tUs 
clause  in  the  policy,  which  reads: 

"Members  of  a  higho-  classification  accidentally  injured  while  oigaged  in  polo, 
tiaseball  games,  or  bicycling,  will  receive  only  the  indemnity  as  herein  provided 
for  such  games." 

It  seems  to  me  that  a  person  who  only  rides  a  bicycle  occaaonally 
for  convenience  and  pleasure  is  not  a  bicyclist,  within  the  meaning 
of  said  policy.  The  mere  fact  that  a  man  rides  a  bicycle  occasionally 
from  his  place  of  business  to  his  dwelling  house  does  not  make  him  by 
occupation  a  professional  bicyclist.  The  clause  in  the  policy  evi- 
dently has  reference  to  those  who  are  professional  bicyclists,  and 
make  their  living  by  racing  on  the  wheel.     These  are  somewhat 
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noTel  and  interesting  questions,  bat  I  am  inclined  to  the  opinion  that 
the  agreement  expressed  in  lie  certificate  or  policy  of  insurance 
should  receive  a  reasonable  and  fair  construction,  and  that  the  in- 
terpretation and  constiniction  contended  for  by  the  defendant  would 
be  unjust  to  the  plaintiff. 

The  defendant  also  contends  that  the  plaintiff  cannot  maintain 
this  action  because  he  failed  to  comply  with  the  express  conditions 
of  the  policy  requiring  him  to  submit  the  liability  (rf  the  defendant 
to  arbitration,  and  that  a  request  in  writing  to  arbitrate  was  a  con- 
dition precedent  to  a  right  of  action.  The  policy  provides  that,  in 
the  event  that  the  insured  or  beneficiary  and  the  association  disagree 
as  to  the  liability  of  the  association,  it  is  agreed  that  such  liability 
and  the  amount  thereof  shall  be  determined  by  arbitration.  The 
stipulation  or  agr^inent  compels  the  plaintiff  to  submit  all  the  is- 
sues that  may  arise  as  to  the  liability  of  the  defendant  to  arbitra- 
tion, and,  if  the  arbitrators  hold  that  the  defendant  is  not  liable,  the 
plaintiff  is  bound  by  their  decision.  The  question  is  whether  such 
an  agreement  is  valid  and  binding  upon  the  plaintiff.  It  has  been 
repeatedly  held  that  any  agreement  which  ousts  the  court  of  juris- 
diction of  the  whole  subject-matter,  and  which  is  the  sole  and  only 
remedy  between  the  parties,  is  void.  It  seems  to  me  that  the  parties 
have  undertaken  by  this  agreement  to  provide  for  the  adjustment  and 
settlem^it  of  all  disputes  and  diiferences,  to  the  exclusion  of  the 
courta  The  power  delegated  to  the  arbitrators  to  determine  the  lia- 
bility of  the  defendant  upon  the  policy  must  necessarily  give  the  arbi- 
trators the  exclusive  right  to  pass  upon  all  disputed  questions  and 
controversies  arising  thereon.  The  case  of  Sanford  v.  Association. 
147  N.  Y.  326,  41  N.  E.  694,  was  an  action  brought  upon  a  certificate 
of  insurance  which  contained  a  clause  that,  in  case  the  beneficiary 
should  bring  an  action  upon  the  policy,  the  issues  should  be  tried  be- 
fore a  referee  to  be  appointed  by  the  court.  The  court  held  that  a 
general  covenant  to  submit  any  differeice  that  may  arise  in  the 
performance  of  a  contract  under  an  executory  agreonent  is  a  nullity. 
Judge  Gray,  who  wrote  the  opinion  of  the  court,  says: 

"Tlie  dictates  of  a  sound  public  policy  would  seem  to  require  that  Its  contracts 
of  insurance,  while  providing  every  wise  and  reasonable  restriction,  should  not 
compel  the  individual  who  seeks  to  insure  his  life  to  submit,  as  a  condition  of  ob- 
taining that  ia<sunince,  to  conditions  which  are  in  violation  of  constitutional  rights. 
Such  a  provision  In  tie  policy  has  no  reasonable  relation  to  tlie  contract  of  In- 
surance. Its  insertion  is  unnecessary  to  the  protection  of  the  insurance  company, 
and  may  be  regarded,  therefore,  as  an  unimportant  provision." 

He  also  says: 

"I  thloic  we  may  safely  base  onr  reason  for  the  application  of  this  rule  upon  the 
proposition  that  public  policy  is  opposed  to  the  enfoivement  of  an  ajxreenient 
which  supersedes  the  law,  and  deprives  the  Individual  of  the  protection  which  it 
was  designed  and  framed  to  afTord."  Delaware  &  H.  Cinnl  Co.  v.  Pennsylvania 
Coal  Co.,  50  N.  Y.  250;   Lang  v.  Fire  Co,    rSup.)  42  N.  Y.  Supp.  543. 

Where  the  sole  question  between  the  parties  is  as  to  the  amount  of 
indebtedness,  such  question  might  properly  be  ascertained  by  refer- 
ence to  arbitration;  but  even  then,  when  it  appears  from  the  plead- 
ings, as  it  does  in  this  case,  that  the  defendant  denies  any  liability 
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opon  the  policy,  it  amounts  to  a  waiver  of  a  condition  in  the  policy 
of  incnirance  requiring  the  plaintiff  to  submit  his  claim  to  arbitra- 
tion. The  rale  is  that  the  insurance  company  can  claim  no  benefit 
from  snch  a  provision  when  it  denies  all  liability  under  the  policy. 
I^ng  V.  Fire  Co.,  supra. 

The  facts  established  by  the  evidence  are  sufficient,  in  my  opin- 
ion, to  entitle  the  plaintiff  to  a  judgment  for  the  amount  demanded 
in  the  complaint,  with  costs. 


<ao  App.  IMv.  189.) 

PEOPLE  v.  FITZGERALD. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  29,  1887.) 

1.  AR»oji—CoH8Pn»ACY— Evidence. 

On  a  trial  tor  arson  by  burning  a  parochial  school  building,  where  It  was 
the  theory  of  the  prosecution  that  the  crime  was  the  resiilt  of  a  oonsphMcy 
between  defendant  and  two  servants  In  his  employ,  and  was  committed  for 
the  purpose  of  realizing,  by  means  of  the  insurance  thereon,  funds  to  rriieve 
him  from  financial  embanmssmentB  in  which  he  was  Involved  as  pastor,  evi- 
dence that  defendant  liad  become  the  owner  of  numerous  parcels  of  teal  es- 
tate, and  bad  talien  the  title  thereto  In  the  names  of  such  servants,  wlthom 
any  consideration  on  their  part,  and  In  some  Instances  without  their  knowl- 
edge,  and  evidence  of  their  doings  both  before  and  after  the  fire,  was  prop- 
erly received  for  the  porpoae  of  establishing  coiDfldentlal  relations  between  the 
parties. 

3.  Samk— Motive — Evidkncb. 

The  fact  that  defendant  was  insolvent  at  the  time  of  the  fire  was  perUneat 
.3.  Samk. 

Evidence  tliat  the  defendant's  relation  with  the  sisters  in  charge  of  the 
school  haid  become  disturbed  was  properly  received,  as  bearing  on  the  question 
of  the  probable  continuance  of  his  pastoral  relations. 

4.  Samk— SiTFiciENCT  of  Evi»e»ice. 

Defendant  obtained  insurance  on  the  property  burned,  a  few  days  before 
the  fire,  in  an  amount  largely  in  excess  of  Its  value,  and  procured  a  company 
to  give  an  entertainment  in  such  building;  otherwise  there  would  have  been 
no  occasion  for  using  fire  In  it.  He  then  left  for  another  city.  His  servwit. 
who  had  the  keys  to  the  building,  and  was  the  last  one  to  leave  it  after  the 
entertainment,  was  thereafter  seen  to  leave  defendant's  residence,  and  go  in 
the  direction  of  the  building,  and,  after  the  fire  was  discovered,  was  seen  to 
leave  the  building,  and  return  to  defendant's  house,  and  a  police  officer,  who 
followed  him  into  the  house,  was  Impeded  by  another  servant.  Between  these 
servants  and  defendant  confidential  relatione  existed.  Eeld,  that  a  finding 
that  the  fire  was  set  by  the  servant  first  mentioned  was  supported. 

5.  Samb— Province  of  Jury. 

Where  no  evidence  was  given  to  show  why  defendant  was  absent  on  the 
night  of  the  entertainment,  beyond  that  fimiished  by  his  piu-chase  of  laundry 
supplies  in  the  city  to  which  he  went,  and  while  he  was  atisent  he  sent  to  the 
servant  In  charge  of  bis  house  a  telegram  directing  her  to  have  the  otlier 
servant  "close  all  doors  and  lights  out  after  entertainment,"  for  which  n* 
explanation  was  offered.  It  was  for  the  Jury  to  determine  what  Inference 
should  be  deduced  from  such  facts  and  circumstances. 

6.  Samk— Res  Gest^. 

Testimony  by  the  officer  that  followed  the  servant  Into  defendant's  house, 
respecting  the  appearance  of  the  servant  that  Interfered  with  him,  was  part 
of  the  res  gestae. 

7.  Samb— EviDKNcK— Harmless  Error. 

It  was  not  revprsilile  en-ov  to  receive  tcstlmonv  of  the  manager  of  such  en- 
tertainment to  the  effect  that  after  it  closed  he  went  to  defendant's  hou-se. 
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and  was  Informed  by  tbe  setrant  that  d^endant  was  not  expected  liome  that 
night 

8.  Same— Evidence— Rblevanct. 

Xor  was  It  error  to  receive  testimony  of  the  servant  by  whom  the  fire  was 
cinluicd  to  have  been  set,  respecting:  Ma  whereabouts  on  portions  of  the  nixht 
of  the  Are. 

t.  Samk. 

There  was  no  error  In  receiving  the  testimony  of  certain  Insurance  agents 
to  the  effect  that  they  had  declined,  under  Instructions,  to  write  insurance 
on  property  In  defendant's  name. 

IOl  Same. 

It  was  competent  for  a  mortgagee  to  testify  that  defendant  had  told  Itim, 
on  the  cancellation  of  certain  policies,  that  he  had  effected  Insurance  in  the 
name  of  his  servant,  to  whom  the  property  had  been  conveyed. 

11.  Samk. 

It  was  not  error  to  permit  an  Insurance  adjuster  to  testify  that  defendant 
claimed  that  the  Insurance  money  should  be  paid  to  him,  and  that  it  ^lionlil 
not  be  paid  to  the  bishop;  and  that  he  stated  that  he  "was  willing  to  sacri- 
fice a  little  of  It  If  they  would  make  a  settlement  with  him  then  and  tliere." 

KQ.  Same. 

Xor  to  permit  the  two  co-trustees  of  defendant  to  testify  that  tliey  had  no 
part  In  obtaining  the  Insurance  Just  previous  to  the  Are. 

UL  Samk. 

A  conversation  between  the  bishop  and  defendant,  a  few  days  before  the 
Are.  was  competent  as  tending  to  elucidate  the  relations  existing  between  de- 
fendant and  bis  church  and  Its  superior  offlcers,  and  to  develop  the  fact  that 
his  affairs  had  reached  a  crisis,  and  to  indicate  the  motives  of  his  conduct 
succeeding  such  Interview,  where  It  related  to  a  letter  which  the  bishop  had 
written  him,  rebuking  him  for  "public  drunkenness,"  and  intimating  that  he 
should  be  removed;  and  also  the  letter  referred  to  In  such  conversation. 

14.  FAri.nRK  to  Testify— Instkuctions. 

Where  defendant,  after  appearing  voluntarily  before  the  grand  Jury,  did 
not  testify  as  a  witness  at  the  trial,  an  instruction  that  the  Jury  were  not  to 
assume  that  he  would  deny  or  admit  any  of  the  evidence,  but  should  consider 
the  evidence  as  It  stands,  unaffected  by  the  fact  that  defendant  did  not  take 
the  .stni'd.  was  proper,  nndo-  Code  Cr.  Proc.  S  398,  which  declares  tliat  a  de- 
fendant's neglect  or  refusal  to  testify  does  not  create  any  presumption  against 
him. 

Appeal  from  Monroe  county  court. 

John  M.  Fitzgerald  was  convicted  of  arson  in  the  secmid  degree, 
and  from  a  judgment  of  conviction,  and  from  an  order  denying  his 
motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

The  bill  of  exceptions  contains  all  of  the  evidence  given  upon  the  trial,  as  well 
as  the  exhibits  set  out  at  length.  In  the  oyer  and  terminer  of  Monroe  county  an 
indictment  was  found  charging  the  defendant  with  the  crime  of  arson  In  the  first 
degree,  and  contains  the  following  language:  "That  the  said  John  M.  Fitzger- 
ald, on  the  17th  day  of  July,  In  the  year  of  oar  Lord  one  thousand  eight  hundred 
and  ninety-flve,  at  the  village  of  Charlotte,  in  this  county,  with  force  and  arms, 
in  the  nighttime  of  said  day.  unlnwftdly,  feloniously,  willfully,  and  maliciously 
did  set  Are  to  and  bnm  the  parochial  school  building  of  the  H^  Oroas  Church. 
Charlotte,  a  corporation  duly  or^-^anized,  existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  state  of  New  York,  then  and  there  situate,  and  there 
being  then  and  there  within  said  parochial  school  buUding  at  the  time  a  human 
being,  to  wit,  .Tames  Moran.  known  to  the  said  John  M.  FitsgenUd  to  be  within 
the  said  building  at  the  time;  contrary  to  the  form  of  the  statute  In  such  cases 
made  and  provided,  and  against  the  peace  of  the  people  of  the  state  of  New  York, 
and  theh"  dignity."  After  a  vM-y  protracted  trial,  the  Jtiry  found  a  verdict  of 
"guilty  of  arson  in  the  second  degree,  and  recommended  mercy."  Hie  defendant 
was  sentenced  to  the  state  prison  at  Aulnu-n  for  the  term  of  10  years  on  the  8tli 
day  of  February,  189C,  and  a  Judgment  to  that  effect  was  entered  in  accordance 
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with  the  provisions  of  law.  Before  the  Judgment  was  entered,  a  motion  for  a 
new  trial  upon  the  ground  that  the  verdict  was  contrary  to  law,  and  upon  several 
other  grounds,  was  made  and  denied. 

Argued  before  HABDIN,  P.  J.,  and  ADAMS,  GREEN,  and  WAKD, 
JJ. 

D.  N.  Salisbury,  for  appellant. 

George  D.  For^th,  Dist.  Atty.,  for  the  People. 

HABDEN,  P.  J.  In  July,  1895,  there  existed  at  Charlotte  a  cor- 
poration known  as  the  Holy  Gross  Church,  having  in  its  possession 
several  buildings,  among  others  the  one  mentioned  in  the  indict- 
ment, and  known  as  the  "Parochial  School  Building."  Near  to  that 
building  was  a  residence  occupied  by  the  defendant,  who,  since  1881, 
was  pastor  in  charge  of  the  affairs  of  such  corporation,  and  had  been 
its  treasurer,  and  a  member  of  its  board  of  tmstees,  which  also  had 
two  lay  members.  To  sustain  the  indictment,  the  pei^le  gave  no 
evidence  to  show  that  the  defendant  personally  set  the  building  in 
question  on  Are,  but  the  theory  of  the  people  was  that  the  defendant 
used  as  instruments  to  accomplish  the  burning  of  the  building  two 
servants  in  his  employ  for  some  time  antecedent  to  the  fire.  His 
housekeepCT  was  Nora  Cronin,  and  her  brother,  John  Crouin,  was  a 
hired  man  also  in  the  sCTvice  of  the  defendant,  and  had  been  for 
some  time  prior  to  the  fire;  and  it  was  claimed  that  there  waa  a  con- 
spiracy between  the  defendant  and  them  to  commit  the  crime,  and 
that  the  defendant,  by  means  thereof,  sought  to  acquire  the  insurance 
moneys  which  might  be  realized  upon  policies  of  insurance  which  lie 
had  caused  to  be  issued  upon  the  building  destroyed,  and  the  con- 
tents thereof;  and  that  his  relations  had  become  so  embarrassed  with 
regard  to  the  church  and  the  sisters  and  with  the  bishop  that  he  ex- 
pected to  be  removed  from  his  position  as  pastor  of  the  church,  and 
that  he  sought,  before  such  removal,  to  obtain  the  insurance  money 
with  a  view  of  liquidating  any  indebtedness  on  the  part  of  the  church 
to  him,  and  with  a  view  of  relieving  him  from  financial  embarrass- 
ments which  then  surrounded  him.  To  sustain  the  theory  of  the 
prosecution,  evidence  was  given  of  many  circumstances  claimed  to 
support  it.  Close  and  confidential  relations  existing  between  the 
defendant  and  the  Cronins  were  shown  by  many  facts  and  circum- 
stances legitimately  tending  to  show  that  there  was  great  confidence 
between  the  defendant  and  each  of  the  Cronins  who  were  in  his  em- 
ploy. The  defendant  had  become  the  owner  of  numerous  parcels  of 
real  estate,  and  had  taken  title  thereto  in  John  Cronin  without 
Cronin's  advancing  any  consideration  therefor,  or  having  executed 
any  written  evidence  in  respeot  to  the  title  so  received  by  him.  Some 
of  the  real  estate  was  put  in  Cronin's  name  without  any  considera- 
tion passing  from  him,  and  without  any  immediate  personal  knowl- 
edge of  the  same.  Several  parcels  of  real  estate  the  defendant  had 
caused  to  be  conveyed  to  Nora  Cronin.  With  a  view  of  establishing 
the  relations  between  the  defendant  and  the  Oronins,  we  think  the 
evidence  was  properly  received  of  their  dealings  and  of  their  doings 
antecedent  to  and  subsequent  to  the  fire. 
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In  the  course  of  the  evidence  in  respect  to  the  defendant's  real 
estate  it  appeared  that  he  had  become  the  owner  of  numerous  lots  in 
Charlotte  and  some  in  the  city  of  Rochester,  some  of  which  were  mort- 
gaged, and  some  of  which  were  taken  in  his  name  and  others  in  the 
name  of  the  servants  already  mentioned;  and,  apparently,  the  whole 
volume  of  evidence  upon  the  subject  of  his  transactions  in  real 
estate  justified  the  conclusion  that  the  real  estate  owned  by  him  in 
July,  1895,  was  valued  at  about  f38,000  to  ^9,000,  and  that  the 
same  was  incumbered  by  mortgages  for  the  sum  of  |44,697.  Not- 
withstanding the  objections  made  by  the  defendant,  we  think  the- 
evidence  of  his  insolvency  in  July,  1895,  was  pertinent.  We  are- 
also  of  the  opinion  that  the  facts  that  the  affairs  of  the  parish  school 
were  conducted  by  three  sisters  under  the  supervision  of  the  defend- 
ant, and  that  the  relations  existing  between  the  defendant  and  the- 
sisters  had  become  somewhat  strained  and  disturbed,  were  proper 
evidence  to  be  received  with  a;  view  of  determining  the  probable  con- 
tinuance of  the  defendant  in  his  relation  to  the  church  property. 

Evidence  was  given  tending  to  show  that  in  December,  1892,  ft 
policy  of  insurance  on  the  building  burned  was  issued  by  the  Home 
Insurance  Ckanpany  for  ¥1,500,  and  that  just  before  the  fire  occurred, 
to  wit,  on  the  lOtif  of  July,  1895,  the  defendant  caused  to  be  issued, 
without  the  knowledge  of  the  othar  trustees,  two  policies  of  f  1,500 
each,  making  a  total  of  $4,500  upon  the  building,  and  also  a  policy  <rf' 
f  1,400  upon  the  furniture  and  fixtures  and  foOO  upon  other  property, — 
"sash,  doors,  and  blinds  in  the  building."  Evidence  was  given  to- 
show  that  the  building  was  not  worth,  at  the  tmie  of  the  fire,  to 
exceed  |3,300.  There  was  some  evidence  tending  to  show  that  the 
property  stored  in  the  school  building  consisting  of  saah,  doors,  and 
blinds  was  the  property  of  the  defendant,  and  that  he  caused  the  in- 
surance to  be  taken  in  the  name  of  the  church  society  because  of 
some  difficulty  that  he  had  theretofore  experienced  in  obtaining  in- 
surance upon  property  owned  by  him;  and  there  was  evidence  tend- 
ing to  show  that,  with  a  view  of  obtaining  such  ipsurance  upon  the 
sash,  blinds,  etc.,  the  defendant  had  assumed  to  give  the  property  to 
the  church.  The  sash  and  blinds  seemed  to  be  an  accumulation  of 
property  obtained  from  other  buildings;  and  there  was  some  evi- 
dence tending  to  show  that  it  belonged  to  the  defendant,  who  had 
been  engaged  in  building  houses  himself,  and  in  that  business  had  ac- 
cumulated the  odds  and  ends  which  were  covered  by  the  f  500  policy. 
The  evidence  tended  to  show  that  on  the  10th  of  July  the  defendant 
entered  the  office  of  Zimmer,  an  insurance  agent  in  the  city  of  Roches- 
ter, and  obtained  a  policy  for  f  1,500  on  the  school  building  and  f  1,400 
upon  the  school  furniture  and  $500  upon  the  sash,  doors,  and  blinds. 
He  did  not  then  disclose  to  the  agent  that  there  was  at  that  time 
fl,500  on  the  building  in  the  Home  Insurance  Ck>mpany.  On  the- 
same  day  the  defendant  went  to  Vay,  another  insurance  agent,  hav- 
ing an  office  in  the  Powers  Block,  Rochester,  and  procured  a  policy 
upon  the  school  building  for  f  1,500.  Nor  did  he  disclose  to  Vay  that 
he  had  solicited  through  Zimmer  f  1,500  upon  the  building  and  |1,400 
upon  the  furniture  and  fixtures  and  f  500  upon  the  sash,  doors,  and 
blinds.     Hie  policy  of  insurance  which  he  obtained  from  the  agent. 
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Vay  did  not  contain  a  permit  for  other  insurance.  Howerer,  on  the 
morning  of  tlie  16tli  of  July,  tlie  defendant  sent  Nora  €ronin  to  the 
oflSce  of  "Vay  with  the  policy,  and  she  reported  to  the  agent  that  the 
defendant  had  sent  her  there  to  have  the  words,  "Other  insurance 
permitted,''  inserted  in  the  policy.  She  reached  Vay's  office  about  11 
o'clock  in  the  forenoon  of  the  16th  of  July,  and,  aft»  the  words  were 
inserted,  she  returned  to  Charlotte.  The  eridence  tended  to  show 
that  the  defendant,  on  the  morning  of  the  16th  about  9  o'clodk, 
learned  from  Schwartz,  the  New  York  Central  Koilroad  agent,  that 
he  could  find  a  train  at  Rochester,  and  reach  Troy,  if  he  left  Rochester 
at  10  o'clock;  and,  after  obtaining  that  information,  defendant  re- 
turned to  his  house,  and  with  his  satchel  in  his  hand  toek  an  electric 
car  for  the  city  of  Rochester.  Shortly  after,  Nora  Cronin  took  an- 
other car,  and  followed  to  the  city  of  Rochester.  Before  the  defend- 
ant left  Charlotte,  he  had  perfected  an  arrangement  to  have  an  enter- 
tainment take  place  in  the  school  building  that  night;  and,  in  the 
absence  of  that  entertainment,  it  was  suggested  by  the  evidence  that 
no  fire  was  in  use  in  the  building,  as  there  had  been  no  school  after 
the  17th  of  June.  The  entertainment  arranged  for  was  to  be  given 
by  the  Ellises,  itinerant  show  people,  who  were  accnstomed  to  en- 
gagements at  the  Bartholomay  Pavilion,  a  sort  of  *a  summer  garden, 
and  they  occupied  one  of  defendant's  houses,  and  he  had  arranged  with 
them  to  give  an  entertainment  in  the  school  hoaae,  which  arrangement 
was  made  the  Monday  before  the  entertainment.  It  seems  that  the 
Ellises  had  procured  a  definite  arrangement  with  the  Bartholomay 
people,  and  they  sou^t  to  give  vip  ti^e  appointment  in  the  school 
house,  and  when  they  communicated  that  fact  to  the  defendant  he 
seemed  to  be  disturbed  by  it,  and  became  agitated,  and  threatened  to 
denounce  them  in  the  public  prints  if  they  did  not  keep  their  engage- 
ment with  hiuL  It  was  finally  arranged  that  they  should  give  an 
entertainment  after  the  one  closed  at  the  pavilion,  and  after  10 
o'clock  at  night  In  pursuance  thereof,  the  Ellises  gave  the  enter- 
tainment at  the  school,  and  the  same  was  not  concluded  until  11:30 
p.  m.,  or  about  midnight.  According  to  the  evidence,  the  defendant 
went,  on  the  16th  of  July,  to  Troy,  and  there  made  a  pnrcha.«e  of 
laundry  machinery,  making  a  bill  to  the  extent  of  some  |1,167.  There 
was  evidence  given  tending  to  show  that  he  was  then  insolvent,  and 
that  there  were  executions  outstanding  against  him. 

Evidence  was  given  tending  to  indicate  clearly  and  directly  that 
John  Cronin  set  the  fire  that  consumed  the  school  house  building  some 
time  near  2  o'clock  in  the  morning  of  the  17th  of  July.  Cronin  had 
the  keys  to  the  school  house,  and  had  charge  of  it,  and  on  the  night 
of  the  entertainment  he  was  the  last  one  who  left  the  building,  at 
about  the  hour  of  12  o'clock.  The  evidence  discloses  that  by  reason 
of  certain  circumstances  that  had  transpired  one  Dennis  and  others 
undertook  to  watch  the  school  house  building  on  the  night  of  the 
16th,  and  that  Dennis  saw  John  Cronin  come  out  from  the  parochial 
residence,  and  go  in  the  direction  of  the  school  honse,  passing  in  the 
path  between  the  sisters'  house  and  the  school  house  on  the  soath 
side.  Dennis  was  a  police  officer,  and  he  watched  the  school  house, 
and  saw  the  blaze  therefrom,  and  shortly  thereafter  saw  a  man  dash 
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oat  from  the  west  end  of  the  school  house,  and  Dennis  called  to  him 
to  halt,  in  a  loud  voice,  and  gave  chase  to  the  man.  The  man  ran 
at  fall  speed  into  the  defendant's  house,  entering  the  kitchen  door, 
with  the  oflBcer  in  close  pursuit  at  a  distance  of  six  or  eight  feet,  and 
when  the  officer  entered  the  room  Nora  Cronin  stood  by  the  dining 
room  door,  dressed  in  her  usual  apparel,  with  her  hair  done  up,  and 
with  an  ordinary  kerosene  lamp  in  her  hand,  lit;  and  the  officer  was, 
by  means  of  that  light,  enabled  to  identify  John  Cronin.  Nora  then 
caught  hold  of  the  officer,  and  blew  out  the  light,  and  placed  herself 
between  the  officer  and  the  door  through  which  John  Cronin  went, 
and  the  officer  ordered  her  to  stand  back,  and  he  called  out  to  his 
assistants  to  "come  on,  boys."  Thereupon  Keon  and  Wickham,  who, 
pursuant  to  an  arrangement  entered  into  between  them  and  Dennis  to 
watch  on  that  night,  started  to  run  from  the  points  whrae  they  were 
stationed,  and  Keon  entered  the  house  and  Wickham  went  to  the 
front  door.  A  light  was  struck,  and  search  made  of  the  house, 
Nora  Cronin  following  them  through  the  house.  They  attempted 
to  take  down  the  front  hall  light,  and  then  and  there  Nora  Cronin 
attempted  to  blow  out  that  lamp.  They  made  a  search  of  the  house, 
and  did  not  find  John  Cronin  tiio'ein.  When  he  entered  the  house 
he  had  no  hat  on,  and,  apparently,  had  no  shoes  on.  When  Qronin 
was  subsequently  arrested,  and  taken  to  the  lockup,  he  procured  a  hat 
and  shoes  from  the  defendant's  house,  and  gave  up  those  that  he  then 
had,  as  they  did  not  fit  him.  The  circumstances  of  discovering  the 
4re  and  of  the  presence  of  John  Cronin,  as  detailed  by  Dennis,  are,  to 
some  extent,  corroborated  by  the  witness  Wickham;  and  the  testi- 
mony of  Bister  Edwards  and  of  Sister  Mary  Joseph  t^da  to  corrob- 
orate the  testimony  of  Dennis.  The  testimony  of  Dennis,  although 
attacked  severely  by  cross-examination  and  otherwise  by  the  defend- 
ant, supported  as  it  was  by  the  testimony  of  witnesses  we  have  already 
mentioned,  and  by  the  circumstances  disclosed  in  the  evidence,  pre- 
sented a  question  of  fact  for  the  jury  to  determine,  and  supported 
a  finding  made  by  the  jury  to  the  effect  that  the  fire  was  set  by  John 
Cronin  under  the  circumstances  narrated  by  the  witness  Dennis.  It 
appeared  by  the  evidence  that  John  Cronin  absconded,  and  was  not 
arrested  until  the  18th  of  July.  The  evidence  indicated  that  before 
Cronin  was  arrested  the  defendant  made  some  contradictory  state- 
ments in  respect  to  his  whereabouts,  and  in  his  efforts  to  account 
for  his  absence.  After  the  people  had  given  all  of  the  facts  and 
circumstances  that  related  to  the  actual  occurrence  of  the  fire, 
and  the  circumstances  relating  to  the  departure  of  the  defendant  from 
Charlotte  on  the  morning  of  the  16th.  they  placed  in  evidence  a  tele- 
gram, which  was  prepared  by  the  defendant  while  en  route  to  Troy 
and  it  is  of  so  great  importance  in  the  link  of  evidence  that  is  relied 
upon  by  the  people  to  establish  the  guilt  of  the  defendant  that  the 
same  is  here  produced.     The  language  <rf  the  telegram  is  as  follows: 

"Syracuse,  N.  Y.,  July  16,  1883. 
"Miss  Nora  Cronin   (care  of  FaUier  Fitzgerald,  Charlotte,   N.   X.):    Tell  Mr. 
Ellis  I  was  called  away  suddenly.    Return,  If  possible,  to-night.    Hare  Johnnie 
close  all  doors  and  lights  out  after  entertainment.    Many  tramps  now  In  Char- 
lotte.   Use  your  own  best  Judgmeaot  John  M.  Fitzgerald." 
46  N.Y.8.— 65 
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The  telegram,  apparently,  was  written  upon  a  scrap  of  paper,  and 
pasted  upon  a  blank  of  the  telegraph  company.  The  message  was 
delivered  to  Nwa  Cronin,  and  the  circumstances  attending  its  delivery, 
and  the  knowledge  thereof  of  John  Cronin,  are  referred  to  in  the  evi- 
dence somewhat  in  detail.  The  defendant  returned  to  Charlotte  on 
the  17th,  and  a  newspaper  reporter  by  the  name  of  Otis  interviewed 
him  in  respect  to  the  circumstances  of  the  fire.  Thereupon  the  de- 
fendant stated  to  Otis  that  he  had  sent  a  telegram  to  Nora,  and  the 
nature  and  character  of  it.  In  speaking  of  that  interview,  Otis  testi- 
fied, viz.  : 

"He  said:  'Otis,  I  have  something  to  show  you.  I  want  to  know  what  you 
think  of  it.  Something  I  treasure  ¥07  much,'— or  something  of  Ihat  sort.  The 
exact  words  I  cannot  remember.  He  took  from  his  pocket  a  telegram  and  a  let- 
ter. He  showed  me  the  telegram,  he  taking  hold  of  It  by  one  hand  and  I  the 
other.  To  the  best  of  my  recollection,  it  was  dated  Syracuse,  and  was  addressed 
to  Nora  Cronin,  and  said,  'Be  sure  and  put  out  all  the  lights,  as  the  village  is 
infested  by  tramps.'  The  letter  was  in  typewriter,  and  was  a  schedule  or  bill 
of  laundry  machinery.  •  •  •  He  said  he  had  received  this  bill  at  Troy,  and 
he  said,  to  the  best  of  my  recollection,  that  he  was  nervous  about  the  entert.iin- 
ment,  nnd  had  got  off  the  tram  at  Syracuse,  and  had  sent  this  telegram  to  Nora. 
He  asked;  me  wtiat  I  thought  about  these  things;  asked  If  I  did  not  think  it 
would  be  an  awfully  good  idea  to  keep  these  in  his  possession  to  keep  to  show. 
1  asked  If  he  really  wanted  my  advk-e  about  it.  and  he  f-ald  he  did.  and  I  said 
if  I  was  him  I  would  not  show  them  to  anybody  else,  but  put  them  in  my  pocket, 
and  kee|)  them;  not  to  holler  before  be  was  hurt;  that  he  might  show  them  to 
his  attorney,  and  get  his  advice." 

In  the  course  of  the  charge  delivered  by  the  learned  trial  judge  he 
carefully  and  cautiously  submitted  to  the  jury  the  language  of  the  tele- 
gram, and  commented  upon  the  significance  that  should  be  given  to 
it  in  coimection  with  the  other  circumstances  in  the  case,  and  confided 
the  whole  circumstances  to  the  jury  to  determine  therefrom  what 
inferences  should  be  deduced,  and  what  force  and  effect  the  language 
of  the  telegram,  which  has  been  quoted,  should  receive.  No  evidence 
was  given  tending  to  show  why  the  defendant  was  absent  the  night  of 
the  entertainment  beyond  such  as  is  furnished  by  the  purchase  of 
the  laundry  supplies,  and  no  reason  is  offered  in  explanation  of  the 
telegram  sent  to  Nora  two  or  three  hours  after  parting  with  her.  In 
Gordon  v.  People,  33  N.  Y.  501,  it  was  said: 

"The  absence  of  an  attempt  to  account  for  his  whereabouts,  when  it  appears 
to  be  in  the  power  of  the  prisoner  to  do  so,  is  strong  presumptive  evidence  against 
him.  But  the  force  of  such  clrcimistance  must  be  left  for  the  consideration  of 
the  jury;  and  it  is  error  for  the  court  to  instruct  them  that  it  is  of  a  'conclusive 
character'  or  that,  by  such  omission,  doubtful  evidence  of  guilt  'ripens  Into  cer- 
tainty.' " 

In  respect  to  the  evidence  which  we  have  adverted  to,  as  well  as 
many  other  circumstances  which  have  not  been  enumerated,  the 
learned  trial  judge  instructed  the  jury  in  accordance  with  the  doc- 
trine of  the  case  from  which  we  have  quoted. 

In  Schwier  v.  Railroad  Co.,  90  N.  ¥.  558.  it  appeared  that  there  was 
an  omission  to  call  a  witness,  and  Danforth,  J.,  said  that  omission  "is 
not  evidence  against  the  defendant  of  the  existence  of  any  fact.  It 
is  cause  for  taking  such  testimony  as  is  in  the  case — ^and  which,  if 
untrue,  he  might  have  contradicted  or  explained — ^moet  strongly 
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against  it."  That  case  was  followed  in  Kenyon  v.  Kenyon,  88  Hun, 
214,  34  N.  Y.  Supp.  720.  The  same  doctrine  was  laid  down  in  Peo- 
ple V.  Hovey,  92  N.  Y.  554,  in  which  latter  case  it  was  said:  "A  jury 
would  have  the  right  to  infer  that  the  evidence  of  an  eyewitness  to  a 
transaction  would  not  be  favorable  to  a  party  who  voluntarily  exclud- 
ed such  witness  from  testifying  in  the  case."  And  in  Byme  v.  Rail- 
road Co.,  26  N.  Y.  Supp.  760,  it  was  said:  "A  weak  case  for  plaintiff 
is  made  strong  when  a  witness  who  could  contra;diet  it  is  not  called  by 
the  defendant."  The  rules  thus  laid  down  in  the  cases  to  which  we 
have  just  adverted  were  observed  with  great  faithfulness  by  the 
learned  trial  judge  in  the  course  of  his  charge  to  the  jury. 

When  Dennis,  a  witness  sworn  in  behalf  of  the  prosecution,  was 
describing  the  circumstances  of  discovering  a  man  going  to  the  build- 
ing just  l^fore  the  fire  broke  out,  he  said: 

"I  was  watching  the  school  house,  and  all  at  once  I  seen  a  light  In  the  base- 
ment of  the  school  house,  and  In  a  very  short  time  a  man  dashed  out  from  the 
direction  of  the  west  end  of  the  school  house.  He  was  running,  and  I  hollered 
'Halt!'  and  ran  after  him,  and  I  ran  him  Into  Father  Fitzgerald's  bouse.  He 
went  In  the  kitchen  door,  and  as  I  opened  it  he  was  going  through  another  door. 
The  man  I  chased  into  the  house  was  John  Cronin.  I  have  no  doubt  upon  tliat 
subject.  There  was  a  light  in  there.  Nora  Cronin  was  there,  standing  In  the 
dining  nxnn  door,  with  a  lamp  in  her  hand." 

When  the  witness  was  asked  to  "describe  her  appearance"  objections 
were  interposed  by  the  defendant  to  the  effect  liiat  the  evidence  was 
immaterial  and  incompetent,  and  the  objections  were  overruled,  and 
an  exception  was  taken.     The  witness  answered: 

"She  was  dressed  In  ordinary  clothes,  the  same  as  women  use  generally  in  the 
house.  Her  hair  was  done  up  the  same  as  if  she  had  been  to  worlc.  I  went  up 
to  her,  and  took  the  lamp  out  of  her  hand.  (Defendant  objected  to  the  proof 
of  anything  that  took  place  between  the  witness  and  Nora  Cronin  as  incompe- 
tent.)" 

The  court,  in  announcing  his  ruling  said  that  he  should  receive  "as 
much  of  the  transaction  as  seems  to  me  to  be  clearly  a  part  of  the  res 
gestae  in  regard  to  the  flight  of  John  Cronin.  Of  coHrse,  that  must 
not  be  extended  too  far;  but  the  moment  Mr.  Dennis  rushes  into  the 
kitchen,  and  John  Cronin  leaves  by  another  door,  he  following,  and 
Nora  Cronin  interferes,  it  seems  to  me  it  is  a  part  of  the  res  gestae, 
and  competent  for  that  reason."  The  defendant  took  an  exception  to 
tie  ruling.     We  think  the  exception  presents  no  error. 

When  Prank  Ellis,  the  theatrical  performer,  was  upon  the  stand, 
he  stated  the  circumstances  relating  to  the  entertainment,  and  that 
it  closed  about  half  past  11,  and  the  departure, of  the  audience,  and 
that  thereupon  he  went  to  the  house  of  the  defendant,  and  saw  Nora, 
and  had  a  talk  with  her;  and  when  he  was  asked  to  state  it  objec- 
tions were  taken  that  it  was  incompetent  and  immaterial.  The  ob- 
jections were  overruled,  and  an  exception  was  taken.  The  witness 
said: 

"I  saw  Nora.  I  said,  "Nora,  Is  Father  John  home7  She  says,  'No.'  I  says,  TXt 
yon  ttiink  he  will  be  home  to  night?'  She  says,  'I  do  not  think  he  will.'  I  asked 
Nora  if  she  had  received  a  telegram.  She  said,  'No.'  I  asked  her  if  she  re- 
ceived a  telegram  for  me.    I  believe  that  was  the  question." 
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We  thmk  no  prejudicial  error  was  committed  in  receiving  the  evi- 
<dence.  There  was  no  motion  made  to  stril^e  out  the  evidence  at 
.tlie  close  of  the  case.     Place  v.  Minster,  65  N.  Y.  106. 

We  do  not  tliink  it  was  error  to  receive  the  testimony  of  John 
CJronin  as  to  his  whereabouts  portions  of  the  night  of  the  16th  of  July. 
He  was  asked  to  state  whether,  before  he  went  to  O'Brien's  on  th*» 
16th,  or  the  morning  of  the  17th,  he  heard  the  Are  bells  ring.  That 
question  was  objected  to  by  the  defendant,  and  the  witness  answernl. 
""Yes,  sir,"  and  he  added  that  before  he  went  to  O'Brien's  that  night  he 
«aw  a  hose  cart  on  Light  House  avenue.  We  think  the  exception 
presents  no  error. 

The  testimony  of  Wolf,  the  bookkeeper  of  Zimmer,  the  insurance 
■^agent,  fully  describes  the  circumstances  attending  the  application, 
on  the  10th  of  July,  1895,  for  policies  of  insurance  of  |1,500  on  the 
building,  and  (1,400  on  the  school  house  furniture  and  fixtures,  and 
$500  on  the  building  material  in  the  basement.  The  witness  was 
billowed  to  testify  that  certain  cancellations  of  policies  obtained  in 
that  agency  theretofore  had  taken  place,  and  the  knowledge  of  the  de- 
fendant in  respect  to  the  cancellation  of  policies  issued  to  the  defend- 
ant; and  in  the  cross-examination  the  witness  was  asked  in  respect  to 
liis  hesitation  about  issuing  policies  on  the  10th  of  July,  and  the  fact 
was  drawn  out  from  the  witness  that  the  policies  then  applied  for 
■*Svere  not  taken  out  m  the  name  of  the  defendant.  The  witness  was 
then  asked,  "What  was  the  hesitation  on  the  10th  of  July?"  TW» 
•question  was  objected  to  by  the  defendant  as  incompetent  and  imma- 
terial, and  the  objections  were  overruled,  and  an  exception  was  taken. 
'The  only  answer  the  witness  made  was,  "I  referred  the  ridi  to  Mr. 
'Zimmer  first,  to  see  whether  he  would  carry  it."  The  witness  then  re- 
fers to  an  interview  he  had  with  Zimmer,  and  thereafter  he  was 
asked,  "Why  did  you  hesitate?"  That  question  was  again  objected  to, 
and  an  exception  taken,  and  the  witness  was  allowed  to  answer  as 
follows: 

"Well,  I  wanted  to  get  Mr.  Zlmmer's  opinion  first  as  to  whether  be  woald  carry 
It  I  knew  they  wouldn't  carry  any  Insurance  in  Father  Kitsgerald's  name,  and 
X  thought  perhaps  he  would  write  it  la  tiiat  shape;  and  tliat  was  the  can^  of 
the  hesitation." 

We  think  the  exception  presents  no  error.  Blumenthal  ▼.  Bloom- 
ingdale,  100  N.  Y.  562, 3  N.  E.  292;  Simmons  v.  Havens,  101  N.  Y.  428, 
.5  N.  E.  73. 

Zimmer,  the  insurance  agent,  was  called,  and  testified  to  some  of  the 
circumstances  attending  the  issuing  of  the  policies  on  the  10th  of 
July,  1895,  and  to  a  conversation  had  with  the  defendant,  and  then 
he  referred  to  certain  letters  he  had  received  from  the  insurance  com- 
panies subsequently,  and  to  a  conversation  he  had  with  the  defendnni 
.«n  the  15th  of  July:  and  when  the  witness  was  asked  what  was  said 
«n  the  subject  to  defendant  there  were  objections  made  and  ovemiled. 
and  exception  taken,  and  the  witness  answered,  viz. : 

T  told  him  we  had  notice  from  the  Rochester  Insurance  Company  that  we  must 
■cancel.  He  asked  me  at  ttiat  time  for  a  vacancy  permit,  and  tliis  answer  raine 
from  the  insurance  company  tliat  we  must  not  gi-ant  any  more  permits  to  KathiT 
J''itzgerald.    Also  Insure  nothing  in  Charlotte,  especially  on  Fatlier  Fitageiald'* 
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property.    That  Is  what  I  told  Father  FJtrgemld.    •    ♦    •    Told  htm  that  these- 
oompanies  objected  to  insurinir  any   more  proi)erty   for  him  or  In  his  name. 

•  *    ••• 

We  think  the  exception  presents  no  error. 

The  converaation  which  Van  Valkenburg,  the  general  agent  of  one- 
of  the  insurance  companies,  held  with  the  defendant,  in  which  the  wit- 
ness stated,  viz. : 

"I  told  him  previously  we  had  forbidden  our  agents  to  Insure  property  he  had 
anything;  to  do  with.  He  asked  why.  I  told  him  he  had  had  altogether  too  many 
fires,  and  that  the  property  he  had  lost  by  fire  was  always  Insured  for  more  tlinn 
It  was  worth,  and  I  thought  we  had  sufficient  experience  with  him  to  Justify 
US  In  letting  his  business  alone.  lie  wanted  to  know  how  many,  fires  he  had  liad^ 
and  I  stated  to  him,  flrat,  there  was  a  church,  an  old  church  used  as  a  school 
house.  In  1882,— In  the  fall  of  1882  or  the  winter  of  1882,  I  think.  Then  tliere  wn» 
a  house  or  two,  and  a  bam,  and  a  shoe  factory,  and  a  hotel.  He  asked  me  If  we 
had  been  Interested  In  all  of  them.  I  told  him  I  thought  not  quite  all,  but  had  oiir 
share.  I  told  him  I  could  not  state  definitely  quite  all,  but  I  recc^ect  severiL. 
He  asked  me  If  I  meant  to  Insinuate  that  there  was  anything  wrong  aliout 
those  fires,— anything  of  a  criminal  nature  to  them.  I  told  him  I  did  not  moan 
to  Intimate  anything,  Jost  stated  facts.  That  was  the  occasion  on  which  he  said 
the  money  was  his,  and  he  would  have  It  He  said  that  Insoranoe  belonged  h»- 
hlm,  and  be  was  going  to  hare  It." 

This  tefltimony  was  received  without  objection  being  taken  thereto' 
by  the  defendant. 

The  witness  Miller  was  called  to  prove  that  he  held  a  mortgage  ob 
a  certain  piece  of  real  estate,  and  he  detailed  a  conversation  which  he- 
had  with  the  defendant  to  the  effect  that  certain  pcdicies  of  insurance 
had  been  canceled,  and  that  an  insurance  was  effected  in  the  name  oT 
John  Cronin,  to  whom  a  deed  had  been  given  of  the  property.  The- 
witness  added: 

"I  had  endeavored  and  be  had  oideavored  to  effect  Insurance  upon  this  prop- 
erty, and  he  said  he  would  have  the  propei-tj-  transferred  to  some  one  else.  In 
order  to  effect  the  insurance.  He  mentioned  In  that  connection  Nora  Cronin  and' 
some  party,  I  think  Jennie  McCarthy." 

The  conversation  was  objected  to.  We  think  it  was  competent^ 
as  bearing  upon  several  important  questions  involved  in  the  trial. 

After  the  witness  Zimnier  had  been  permitted  to  detail  the  conver- 
sations which  he  held  with  the  defendant  in  respect  to  the  adjustment 
of  the  loss,  he  referred  to  the  fact  that  he  had  received  notice  fronr 
the  bishop,  through  Father  De  Regge.  When  the  witness  was  asketf^ 
whether  there  was  a  communication  frjm  Kiahop  McQuaid  with  ref- 
erence to  the  insurance,  it  was  objected  to  as  immaterial  and  incompe- 
tent, and  the  court  ruled,  "For  the  puroose  of  fixing  the  date  of  the 
conversation."  To  that  ruling  the  defendant  excepted.  We  think 
the  ruling  presents  no  error.  The  defendant,  in  that  conversation^ 
demanded  the  payment  of  the  insurance  money  to  himself,  and  the 
witness  adds  that  the  defendant  said : 

"They  will  do  anytlihig  I  tell  them.    He  gave  me  the  names  of  the  tmsteps-- 

•  •    •    He  said  they  were  trustees  with  him;   and  he  forming  the  third,— tl»- 
majorlty,- this  money  most  be  paid  to  him." 

In  the  same  conversation  the  witness  states  that  the  defendant  said- 

"Anyway,  there  were  two  trustees  and  himself  tliat  had  the  management,  and 
rhe  only  ones  could  be  settled  with;  and  if  we  settled  with  Bishop  McQuald,  or- 
any  one  else,  he  would  hold  us  rcsjionslltle." 
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Nor  do  we  think  it  was  error  to  receive  the  testimony  of  the  conver- 
sation held  with  the  defendant  on  the  subject  of  the  settlement  of  the 
losses,  or  to  receive  what  the  defendant  said  in  respect  thereto,  in  the 
following  language: 

"He  said  he  was  willing  to  .oacrifice  a  little  of  It  If  they  would  make  a  settle- 
ment with  him  then  and  there." 

And  in  speaking  of  the  claim  of  the  bishop  that  the  money  should 
be  paid  to  him,  the  witness  testifies  that  the  defendant  said: 

"They  cannot  get  that  money.  You  cannot  deal  with  anybody  else  but  me. 
and  If  you  settle  with  anybody  else  I  will  settle  with  you." 

Before  the  evidence  was  received  to  which  we  have  just  adverted, 
there  was  testimony  to  the  effect  that  the  bishop  was  ex  oflBcio  a  mem- 
ber of  the  board  of  trustees;  and  there  was  also  extensive  evidence 
elucidating  the  relations  which  the  bishop  bore  to  the  church  society 
and  to  the  defendant. 

We  think  it  was  not  error  to  receive  the  evidence  of  Boylan  and 
Rebodou,  trustees,  to  the  effect  that  they  had  no  part  in  obtaining  the 
insurance  in  July.  1895,  and  that  the  same  was  obtained  by  the  sole 
act  of  the  defendant  upon  the  properties  that  were  destroyed. 

Bishop  McQuaid,  of  the  diocese  of  the  city  of  Rochester,  was  called 
as  a  witness  few  the  people,  and  he  testified  to  an  interview  with  the 
defendant  on  the  11th  of  July,  1895,  at  St  Bernards  Seminary,  about 
10  o'clock  in  the  morning,  and  the  witness  added  that  he  knew  the 
occasion  of  the  defendant's  visiting  the  seminary,  and  said: 

"It  was  in  reference  to  a  letter  which  I  had  written  him.  It  was  written  either 
the  ereaing  before  or  early  that  morning.  I  am  not  certain  which.  I  think  It 
was  that  same  morning.  I  may  have  written  it  late  the  evening  before,  bat 
think  early  that  morning,  and  sent  it  to  him.  The  paper  now  shown  me  la  a. 
copy  of  that  letter.  I  saw  him  two  or  three  hours  after  that  letter  was  sent  to 
him.    He  then  said  something  on  the  subject  of  this  letter." 

The  witness  was  then  asked :  "Q.  What  did  he  say  upon  the  subject 
of  this  letter?"  This  question  was  objected  to  by  the  defendant  as  in- 
competent and  immaterial  and  irrelevant.  The  objections  were  over 
ruled,  and  the  defendant  took  an  exception.     The  witness  answered: 

"He  said  be  wanted  to  deny  the  charge.  That  the  charge  I  had  made  was  not 
true.  I  didn't  see  the  letter  with  him  at  tSiat  time.  He  wanted  to  prove  the 
clmrge  made  In  the  letter  was  not  true.  I  said  it  was  not  necessary  to  being 
witnesses,  because  his  own  appearance  testified  that  it  was  true." 

The  original  letter  was  then  produced,  and  the  bishop  added,  "That 
is  in  my  handwriting,  and  is  the  original  letter."  The  original  was  then 
offered  in  evidence,  and  it  was  objected  to  by  the  defendant  "as  incom- 
petent and  immaterial."  The  objections  were  overruled,  and  the  de- 
fendant took  an  exception.  The  letter  was  received,  and  marked  "Ex- 
hibit No.  44."    The  bishop  continued  his  testimony,  and  said: 

"I  have  been  bishop  of  the  diocese  of  Rochester  28  years  next  July,  and  know 
the  law  of  the  Catholic  Church  with  reference  to  the  powers  of  the  bishop.  .\t 
that  time  I  had  power  to  remove  defendant  There  was  a  rule  which  goremed 
the  priests  in  this  diocese  with  regard  to  making  regular  annual  reports.  The 
trustees  of  each  of  the  several  corporations  which  are  of  the  churches  in  this 
diocese  consisted  of  the  bishop,  vicar  general,  the  pastor,  and  two  lay  tru.<tees 
of  the  congregation.  These  reports  which  were  sent  In  pertained  to  the  flnanclai 
condition  of  the  church.    All  of  the  moneys  which  were  received  from  the  churches 
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of  the  parish  were  kept  within  tbe  parish.  T%e  report  was  simply  a  statement 
for  my  examination  as  to  its  financial  condition.  The  moneys  raised,  from  what- 
ever source,  for  the  benefit  of  the  church  and  the  carrying  on  of  Its  charge,  re- 
mained at  all  times  In  the  custody  of  the  pastor  and  the  two  lay  trustees.  Thei% 
was  also  a  rule  with  reference  to  the  amount  of  salaries  which  were  paid  lo 
pastors.  Their  salaries  were  to  be  raised  out  of  the  sums  to  be  supplied  In  the 
parish.    The  annual  salary  of  the  pastor  of  this  particular  charge  was  $700." 

In  the  course  of  the  cross-examination  the  witness  was  asked 
whether  there  was  any  personal  liability  as  far  as  the  sisters  were 
concerned,  and  he  answered  as  follows: 

"There  was  In  this  particular  case.  If  be  failed  to  carry  <m  the  parish,  and 
raise  the  necessary  money,  I  should  remove  him,  and  put  some  one  In  the 
parish.  There  was  no  personal  liability  on  his  part,  so  far  as  the  sisters  were  con- 
cerned, outside  of  the  revenues  of  the  church." 

We  think  the  conversation  between  the  bishop  and  the  defendant  on 
the  11th  of  July  was  competent,  and  was  properly  received.  It  tended 
to  elucidate  the  relations  existing  between  the  defendant  and  his 
church  and  its  superior  oflflcers,  and  to  develop  the  exifjencies  which 
then  were  surrounding  him,  and  his  relations  to  its  temporal  affairs 
and  his  relations  to  his  bishop.  It  tended  to  develop  the  fact  that  a 
crisis  had  come  to  him  in  respect  to  his  relations  with  the  church. 
Confessedly,  the  bishop  was  his  superior  in  ecclesiastical  relations, 
clothed  with  power  to  remove  hin  from  his  pastorship  of  the  church. 
It  tended  to  develop  facts  which  might  legitimately  be  said  to  be 
potential  in  influencing  the  acts  and  conduct  and  demeanor  of  the  de 
fendant  towards  the  church  and  its  property,  and  tended  to  eluci- 
date the  motives  of  his  conduct  Immediately  succeeding  the  interview. 

We  come  now  to  consider  the  more  potential  objection  urged  to  the 
reception  of  the  letter  in  evidence,  and  before  considering  the  objec- 
tion we  will  quote  the  letter  of  the  bishop  to  the  defendant: 

"St.  Banards,  July  11,  1£95. 

"Bev.  J.  M.  ntzgerald— Reverend  Sir:  Of  late  so  many  complaints  have  come 
to  me  of  your  repeated  and  public  drunkenness  that  I  cannot  close  my  eyes  any 
louKer  to  your  conduct.  I  now  give  yon  warning  that.  If  you  do  not  quit  the  use 
of  intoxicating  drinks  altogether,  and  reform  your  life,  I  shall  be  obliged  to  send 
you  to  a  house  of  correction,  and  remove  you  from  the  charge  of  souls.  Your  use- 
fulness in  your  present  misision  Is  at  an  end,  and  the  sooner  you  seek  some  other 
field  of  work  the  better  it  will  be  for  yourself  and  for  religion. 

"Vvxy  respectfully,  B.  J.  McQuaid,  Bishop  of  Rochester." 

The  principal  objection  now  made  to  the  reception  of  the  letter 
seems  to  relate  to  the  circumstance  that  it  contained  a  charge  against 
the  defendant  of  intoxication,  or,  to  be  more  accurate,  in  the  language 
of  the  letter,  "public  drunkenness."  No  parts  of  the  letter  were  ob- 
jected to,  at  the  time  it  was  offered,  by  the  defendant.  On  the  con- 
trary, his  objections  thereto  were  to  the  entire  letter,  and  it  is  not  too 
much  to  assume  that,  if  any  part  of  it  was  proper,  he  should  have  made 
specific  objections  to  such  parts  as  were  improper.  As  to  that  part  of 
it  relating  to  intoxication,  it  is  to  be  borne  in  mind  that  the  bishop,  in 
detailing  the  conversation  held  with  the  defendant,  had  already  intro- 
duced very  clearly  the  nature  and  tenor  of  the  charge  which  he  had 
made  in  the  letter,  and  which  he  stood  by  and  repeated  in  the  interview 
with  the  defendant.     If  we  recur  to  the  testimony  of  the  bishop,  we 
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find  that  he  says  hi  relation  to  the  interriew  with  the  defendant,  as 
follows:  "He  wanted  to  prove  the  charge  made  in  the  letter  was  not 
true.  I  said  it  was  not  necessary  to  bring  witnesses,  because  his 
own  appearance  testified  that  it  was  true."  The  natural  and  ordinary 
understanding  of  the  language  just  quoted  from  the  testimony  of  the 
bishop  indicates  that  he  had  reference  to  the  habit  which  the  letter 
refers  to  in  definite  language.  It  is,  therefore,  not  apparent  that 
the  letter  of  the  bishop  conveyed^  to  the  jury  any  further  or  different 
idea  than  was  introduced  by  the  conversation  which  was  held  between 
the  bishop  .ind  the  defendant,  as  revealed  in  the  bishop's  testimony. 
All  this  evidence  was  received  with  a  view  of  enlight^iing  the  jury  as 
to  the  motive  which  may  have  actuated  the  defendant  in  respect  to 
the  principal  charge  made  in  the  indictment.  The  testimony  of  the 
bishop  tended  to  show  that  an  imminent  crisis  had  arisen  in  the  affairs 
of  the  defendant.  The  testimony  also  tended  to  show  that  the  defend- 
ant was  financially  embarrassed;  that  his  circumstances  were  such 
that,  if  he  was  immediately  removed  from  the  parish,  he  would  lose 
the  balance  of  the  salary  due  to  him,  and  that  his  financial  standing 
would  be  exposed,  and  that  he  would  be  unable  to  liquidate  his  debts; 
and,  therefore,  there  was  immediate  and  present  necessity  for  turning 
some  of  the  property  into  money  with  a  view  of  its  coming  from  the 
insurance  policies  to  the  hands  of  the  trustees,  whom  he  was  able  to 
control,  and,  under  the  rules  of  the  church,  applying  it  towards  the 
liquidation  of  the  balance  of  indebtedness  which  he  claimed  against 
the  Church  of  the  Holy  Cross. 

Great  latitude  is  allowed  in  developing  facts  which  tend  to  show 
the  motive  of  a  party  accused  of  crime.     Judge  E.  Darwin  Smith,  in 
.  an  opinion  delivered  in  People  v.  Stout,  4  Parker,  Cr.  B.  129,  said: 

'  "It  is  impossible  to  deflne  by  any  rale  or  put  Umits  up<Hi  the  tacts  Quit  may  be 
given  in  evidence  in  proof  of  motive,  except  that  they  must  relate  to  the  subject- 
matter,  and  be  rationally  adapted  to  establish  the  fact  in  issue.  It  is  not  neces- 
sary that  the  connection  be  so  Intimate  as  that  the  proof  of  one  fact  nn&v<ddably 
involves  or  draws  aft0-  it  the  ottker,  aa  a  legitimate  and  necessary  consequence 
from  an  appropriate  cause.  It  Is  sufficient  If  the  evidence  fairly  tends  to  prove 
the  assumed  motive,  and  the  jury  may  rationally  and  properly  imply  the  motive 
from  the  act  sougtit  to  be  grfven  In  evldMice.  Baalam  v.  State,  17  Ala.  451;  1 
Starkie,  Bv.  502.  So  various  are  the  motives  whititi  pavem  men,  and  so  In- 
definable, that  every  case  must  necessarily  be  (rovemed  by  Its  own  particular  cir- 
cumstances. As  various  as  are  the  objects  of  ambition,  passion,  or  desire  amoui; 
men,  so  various  may  be  the  maclilnations  and  motives  to  crime,  and  so  various 
must  necessarily  be  the  kind  and  species  of  evidence  adapted,  and  proper  to  be 
received,  to  explain  the  motives  and  principles  of  human  conduct,  to  unravel  and 
reveal  the  webs  and  wiles  of  criminal  purpose,  and  bring  the  offenders  to  justice." 

In  Pierson  v.  People,  79  N.  T.  436,  it  was  said: 

"Where  the  case  depends  upon  circumstantial  evidence,  and  the  circumstances 
point  to  any  particular  person  as  the  criminal,  tJie  case  against  him  Is  much  forrl- 
fled  by  proof  that  he  had  a  motive  to  commit  the  crime.  Where  the  motive  ap- 
pears, the  probabilities  created  by  the  other  evidence  are  much  strengthened." 

In  People  v.  Harris,  136  N.  Y.  450, 33  N.  E.  65,  it  was  said: 

"The  rule  that  evidence  In  criminal  cases  should  be  confined  strictly  to  the  ques- 
tion in  issue  is  not  Infringed  upon  because  the  evidence  oftered,  while  tending  to 
prove  some  essential  fact  in  the  guilt  of  the  accused,  may  also  prove  the  commis- 
sion of  another  offense.    Such  evidence  Is  relevant  and  admissible,  whenever  Its 
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presence  goes  to  snstain  the  charge  by  showing  scienter  or  mollve;    for  these 

facts  are  essential  elements  of  a  crime." 

Considering  the  whole  volume  of  evidence  relating  to  the  questions 
IH-esented  in  regard  to  the  defendant's  motive,  the  letter  may  be  re- 
garded as  an  official  notification  by  the  bishop  that  the  defendant's 
relation  to  the  church  and  its  property  was  soon  to  terminate,  and 
that,  unless  he  was  able  to  obtain  moneys  through  the  instrumentality 
of  the  policies  of  insurance,  he  was  likely  to  be  removed  without  his 
arrearages  of  salary  being  liquidated.  The  whole  tenor  of  the  evi- 
dence indicates  that  the  defendant  was  possessed  with  the  idea  that, 
if  the  insurance  money  was  received  by  the  society,  he  could  so  domi- 
nate his  associate  trustees  as  to  become  the  possessor  of  it,  and  thus 
liquidate  the  supposed  indebtedness  of  the  society  to  him,  and  aid  him 
in  extricating  himself  from  the  financial  embarrassments  surrounding 
him.  So  far  as  there  was  anything  damaging  in  the  letter  to  the  de- 
fendant, it  was  in  entire  harmony  with  and  in  corroboration  of  the 
position  assumed  by  the  bishop  in  the  interview  which  he  held  with 
the  defendant;  and,  as  we  have  before  stated,  the  declarations  made 
by  the  defendant  to  the  bishop  were  competent  evidence  upon  the 
question  of  the  defendant's  motive.  The  interview  took  place  on  the 
11th  of  July,  and  according  to  the  evidence  the  additional  insurance 
policies  were  obtained  on  the  10th  of  July,  and  the  defendant  left 
Charlotte  on  the  16th,  and  on  that  day  returned  a  telegram  which  has 
already  been  alluded  to,  and  the  fire  occurred  the  following  morning. 
With  all  this  evidence  before  the  jury,  it  was  for  it  to  draw  such  de- 
ductions and  inferences  therefrom  as  legitimately  the  evidence  gave 
rise  to.     The  bishop  testified  that: 

"There  was  no  reason  and  no  objection  to  the  trustees  passing  a  resolution  to 
pay  him  back  salary.  If  be  bad  the  money  In  his  hands,  he  might  pay  11,  if  he 
chose." 

A  very  clear  and  exhaustive  diarge  was  delivered  by  the  learned 
trial  judge  relating  to  the  circumstances  developed  in  the  evidence, 
calling  their  attention  to  the  rules  of  evidence,  and  to  the  rules  of  law 
applicable  thereto,  and  in  the  course  of  the  charge  he  said : 

"I  have  heen  requested  to  charge  you,  gentlemen,  that  the  tact  that  the  defend- 
ant went  voluntarily  before  the  grand  jury,  and  told  his  story,  but  has  not  t'k9'.i 
the  witness  stand  here,  should  not  raise  any  presumption  against  lilm.  That  is 
true." 

And  later  on  he  said,  in  referring  to  the  statute: 

"It  says  the  jury  are  not  to  assume  that  he  would  deny  or  admit  any  of  tlie 
evidence,  but  that  the  jury  must  consider  that  evidence  as  It  stands,  unaffected 
by  the  fact  tliat  the  defendant  does  not  take  tbe  stand." 

We  think  the  instruction  thus  given  was  a  safficient  compliance 
with  section  393,  Code  Cr.  Proc,  which  declares  that  a  defendant's 
neglect  or  refusal  to  testify  does  not  create  any  presumption  against 
him. 

In  People  v.  Rose,  52  Hun,  39,  4  N.  Y.  Supp.  787,  in  referring  to 
this  statute,  it  was  said : 

"Its  particular  meaning  is  that  the  court  and  jury  must,  so  far  as  they  can, 
determine  his  case  without  prejudice  or  inference  against  him,  founded  upou  his 
omission  to  testify." 
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The  exception  was  a  general  one  to  all  that  the  conrt  said  to  the 
jury  in  explanation  of  the  statute.  In  response  thereto  the  court  ob- 
serred: 

"Is  there  any  particular  expression  of  the  court  that  you  wish  to  point  out?  I 
may  have  made  some  inadvertent  stateiuenta  in  that  respect  that  might  be  cor- 
rected." 

In  response  to  that  the  counsel  for  the  defendant  said,  "Where  your 
honor  stated  that  his  failure  to  taJce  the  stand  was  not  a  daiial,"  etc. 
We  think  the  exception  presents  no  error. 

Numerous  exceptions  were  taken  to  the  charge  as  delivered,  and 
to  refusals  of  requests  made,  and  they  have  received  attention,  and 
none  of  them  have  been  found  to  present  prejudicial  error.  The  ease 
seems  to  have  been  very  thoroughly  tried  in  behalf  of  the  contending 
parties,  and  intelligently  and  clearly  submitted  to  the  jury  under 
proper  rules  of  evidence  and  well-settled  rules  of  law,  gi^^ng  to  the 
defendant  full  benefit  of  the  presumption  of  innocence  until  the  con- 
trary should  appear.  Whether  there  was  a  conspiracy  or  not  pro- 
moted by  the  defendant  to  bum  the  building  on  the  16th  of  July,  1895, 
was  a  question  of  fact  for  the  determination  of  the  jury.  In  People  v. 
McKane,  143  N.  Y.  470,  38  N.  E.  950,  it  was  said: 

"When  a  conspiracy  Is  shown,  or  evidence  on  the  subject  given  sufficient  for  the 
Jury,  then  the  acts  and  declarations  of  the  conspirators  in  furtherance  of  its  pur- 
pose and  object  are  competent ;  and  in  a  case  like  this  it  is  not  necessary,  in  order 
to  malce  such  proof  competent,  that  the  conspiracy  should  be  charged  in  llle  In- 
dictment." 

The  trial  judge  instructed  the  jury  in  respect  to  the  nature  and 
character  of  circumstantial  evidence  which  the  law  requires  in  order 
to  prove  the  main  allegation.  His  instructions  complied  with  the 
rule  laid  down  in  the  case  to  which  we  have  just  adverted,  in  which  it 
was  said :  "They  were  instructed  to  acquit  the  defendant  unless  satis- 
fied beyond  a  reasonable  doubt  that  he  counseled,  advised,  aided,  abet- 
ted, or  procured"  the  commission  of  the  crime  charged. 

Numerous  other  exceptions  were  taken  during  the  progress  of  the 
trial  which  have  not  been  referred  to  in  this  already  too  protracted 
opinion.  However,  they  have  received  attention,  and  an  examination 
of  them  has  not  left  upon  our  minds  the  impression  that  any  of  them 
present  such  error  as  requires  us  to  disturb  the  verdict  of  the  jury. 

Section  542,  Code  Or.  Proc,  lays  down  a  rule  to  be  observed  by  the 
court  in  the  following  language: 

"After  hearing  the  appeal,  the  court  must  give  judgment,  without  regard  to 
technical  errors  or  defects  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties." 

That  section  has  been  construed  and  applied  in  People  v.  Chacon, 
102  N.  Y.  669,  6  N.  E.  303;  People  v.  Dimick,  107  N.  Y.  13,  14  N.  E. 
178;  People  v.  Dojle,  11  App.  Div.  448,  42  N.  Y.  Supp.  319.  In  People 
V.  Stout,  supra,  it  was  said  by  Judge  E.  Darwin  Smith: 

"It  Is  obviously  due  to  the  public  Interest  and  to  the  faithful  administration  of 
public  justice  that  courts  of  review  should  not  reverse  the  proceedings  of  Inferior 
courts  upon  slight  and  trivial  grounds." 

However,  if,  upon  reading  the  evidence  in  the  large  volume  produced 
upon  the  appeal,  we  were  satisfied  that  prejudicial  error  had  been  corn- 
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mitted  by  the  trial  judge,  and  that  the  jury,  in  consequence  thereof, 
had  gone  wrong,  we  should  feel  it  our  conscientione  duty  to  reverse  tlie 
judgment  entered  upon  the  verdict.  The  great  question  of  the  de- 
fendant's guilt  c.r  his  innocence  was  fairly  and  intelligently  submit- 
ted by  the  trial  judge  to  his  peers,  and  their  verdict  is  adverse  to  the 
defendant.  We  have  found  no  sufficient  ground  to  justify  the  court 
in  interfering  with  the  conclusion  reached  by  the  jury. 

Judgment  of  conviction  and  order  affirmed,  and  the  judgment  to  be 
entered,  certified,  and  remitted  to  the  clerk  of  Monroe  county,  pur- 
suant to  section  547,  Code  Cr.  Proc.    All  concur. 


PRATT  T.  ROMAN  CATHOLIC  ORPHAN  ASYLUM  OP  CITY  OF  ALBANY 

et  at. 

(Supreme  Court,  Appellate  Division,  First  Department.    AngtiBt  4,  1897.) 

1.    CHARrrABIiE   BEQt'EST— VaMDITY. 

A  bequest  "to  the  poor  schools  attached  to  the  St  Patricli's  Church.  Soho, 
EnKland,"  is  void,  it  not  appearing  that  the  legatee  is  an  incorporated  asso- 
ciation. 
S.  Foreign  SrATnTES— Proof. 

A  letter  is  inadmissible  to  prove  the  law  of  a  foreign  country. 
9.  EviDRh'CB— Declaration  Taken  in  Enoland. 

A  declaration  made  under  the  laws  of  Great  Britain  and  Ireland  for  taking 
of  proof  to  be  used  In  the  colonies  of  that  nation,  but  which  does  not  com- 
ply with  the  statutes  of  New  York,  Is  inadmissible  In  the  courts  of  New  York 
for  the  purpo«e  of  proving  what  the  law  of  Great  Britain  is. 
4.  Chauitahi.k  Bequest — Unin<-ohpohated  Society. 

A  bequest  to  the  "Roman  Catliollc  Aged  Poor  Society  in  the  City  of  liondon. 
England,"  is  void  where  it  does  not  appear  that  the  society  is  incorporated. 
H.  Same— Indekiniteness. 

A  bequest  "to  tbe  poor"  of  a  certain  church  is  void  for  indeflnitmess. 
•.  Wills— CoNSTRncTioN — .Jurisdiction. 

In  an  action  by  an  administrator  In  the  supreme  court  to  have  a  will  con- 
strued, no  Judgment  will  be  rendered  as  to  whetlier  or  not  the  bequests  are 
barred  by  limitations,  as  the  proper  place  to  settle  the  estate  and  to  obtain  a 
decree  for  the  payment  of  legacies  is  ttte  surrogate's  court 

Appeal  from  ^>ecial  term.  New  York  county. 

Action  to  construe  a  will  by  Elisha  H.  Pratt,  as  administrator, 
against  the  Roman  Catholic  Orphan  Asylum  of  the  City  of  Albany 
and  othCTS.  From  a  judgment  declaring  several  of  the  bequests  in- 
valid, the  several  legatees  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ. 

Edward  J.  McGean,  for  appellants. 
T.  F.  Haskell,  for  reqwndent. 

RUMSEY,  J.  The  action  was  brought  for  the  construction  of  the 
will  of  William  C.  Herring,  deceased,  by  which  bequests  were  made 
for  charitable  purposes  to  certain  organizations,  some  incorporated 
and  some  unincorporated.  Several  of  the  bequests  were  held  good  at 
the  special  term,  and  as  to  those  no  question  is  raised  upon  this  appeal. 
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and  80  New  York  State  Reporter. 

Those  of  the  appellants  whose  bequests  were  held  to  be  invalid  dispute 
the  correctness  of  the  judgment  so  far  as  it  refuses  to  recognize  as 
valid  the  bequests  to  them,  respectively;  and  all  of  the  appellants  at- 
tack it  because  it  does  not  adjudge  the  payment  of  their  legacies,  and 
determine  that  the  statute  of  limitations  has  not  run  against  them. 

By  the  seventh  clause  of  the  will  the  testator  bequeathed  "to  the 
poor  schools  attached  to  the  St.  Patrick's  Church,  Soho,  England, — 
said  schools  are  now  situated  in  Tudor  Place,— 13,000."  This  be- 
quest was  held  by  the  special  term  to  be  void  because  it  did  not  appear 
that  the  legatee  was  an  incorporated  association.  The  answer  of  the 
legatee  asserted  that  by  the  law  of  England  an  unincorporated  asso- 
ciation could  take  for  charitable  purposes.  An  effort  M-as  made  to 
prove  that  such  was  the  law,  but  the  effort  was  entirely  unsuccessful. 
All  the  proof  offered  on  that  point  consisted  of  a  letter  to  that  effect, 
and  a  declaration  made  under  the  laws  of  Great  Britain  and  Ireland 
providing  for  the  taking  of  proof  to  be  used  in  the  colonies  of  that 
nation.  This  proof  was  excluded,  and  rightly.  The  letter,  of  coarse, 
in  no  case  could  have  been  proof  of  anything.  The  declaration  offered, 
while  it  might  possibly  have  been  admitted  as  evidence  in  the  courts 
of  any  of  the  colonies  of  Great  Britain,  did  not  comply  in  any  respect 
with  the  statutes  of  this  state,  so  as  to  permit  it  to  be  read  in  evidence- 
No  other  proof  was  offered  on  the  subject.  Whenever  the  question 
is  presented  as  to  what  is  the  law  of  a  foreign  country  in  any  given 
case,  it  must  be  established  as  a  fact;  and,  if  there  is  no  evidence  given 
upon  the  question,  the  court  will  either  make  no.  presumption  at  all, 
or  will  presume  that  the  foreign  law  is  the  same  as  the  law  of  this 
state.  In  this  state  it  is  well  settled  that  a  voluntary  unincorporated 
association  has  no  legal  capacity  to  receive  a  bequest,  even  for  a  pur- 
pose denominated  "charitable."  Sherwood  v.  Society,  *40  N.  Y.  561; 
Owens  V.  Society,  14  N.  Y.  380;  Downing  v.  Marshall,  23  N.  Y.  366. 
TTpon  the  state  of  facts  appearing  in  this  case,  the  special  term  was 
clearly  right  in  holding  that  the  bequest  to  the  poor  schools  attached 
to  St.  Patrick's  Church  was  not  valid. 

By  the  eighth  clause  of  his  will  the  testator  bequeathed  to  the 
Roman  Catholic  Aged  Poor  Society  in  the  City  of  London,  England, 
f  1,000.  This  bequest  was  held  to  be  void,  and  was  properly  so  held, 
for  the  reasons  given  in  regard  to  the  previous  bequest. 

By  the  sixth  clause  of  his  will  the  testator  bequeathed  to  the  poor 
of  St.  Peter's  Roman  Catholic  Church  in  Barclay  Street  |1,000.  It 
was  made  to  appear  that  the  Romqn  Catholic  Church  in  Barclay  Street 
was  an  incorporated  reli^ous  society;  but  this  bequest  was  not  made 
to  that  churdi,  and  that  church  had  no  right  to  receive  it  The  bene- 
ficiaries under  the  bequest,  who  were  also  the  legatees,  were  the  poor 
of  the  church.  This  bequest,  held  to  be  void  at  the  special  to-m,  was 
correctly  so  held,  not  only  because  of  the  reasons  stated  in  the  previous 
part  of  this  opinion,  but  for  the  further  reason  that,  even  if  there  had 
been  a  trustee  competent  to  take,  a  bequest  to  the  poor  of  a  particu- 
lar societv  or  place  must  be  held  void  for  indeflniteness.  Fosdick  v. 
Town  of  Hempstead,  125  N.  Y.  581,  26  N.  E.  801. 

The  other  bequests  in  the  will  were  held  to  be  valid,  and  from  that 
portion  of  the  judgment  no  appeal  is  taken. 
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Besides  asking  for  a  construction  of  the  will  as  to  the  yarious 
legacies,  the  plaintiff  aslved  in  his  complaint  a  general  instruction  as 
to  whether  the  legacies  were,  at  the  time  of  bringing  the  action,  valid 
claims  against  the  estate.  He  insisted  upon  the  trial  that  the  statute 
of  limitations  had  run  in  his  favor  against  all  the  legacies,  whether 
otherwise  valid  or  not,  and  for  that  reason  the  judgment  should  direct 
that  none  of  the  legacies  were  to  be  paid,  but  that  the  estate  should  be 
distributed  among  the  next  of  kin.  This  instruction  the  court  below 
refused  to  give,  holding  that  the  statute  of  limitations  could  only  be 
used  as  a  defense  in  case  actions  were  brought  by  any  of  the  legatees 
for  their  lejiacies.  The  plaintiff  did  not  appeal  from  this  judgment, 
and  for  that  reason  he  is  not  in  a  position  to  question  the"  correctness 
of  it,  but  is  bound  by  it.  The  Roman  Catholic  Orphan  Asylum  of  the 
City  of  Albany,  however,  did  except  to  that  porticm  of  the  decision, 
and  comes  here  now  insisting  that  the  court  should  instruct  the  ad- 
ministrator that  the  statute  of  limitations  has  not  run  against  these 
legacies,  but  that  they  should  be  paid  in  accordance  with  the  direc- 
tions of  the  will.  It  is  unnecessary,  in  examining  the  question  as  to 
the  correctness  of  this  portion  of  the  judgment,  to  consider  the  facts 
which  have  been  made  to  appear  in  the  case.  It  is  simply  sufficient 
to  say  that  the  statute  of  limitations,  if  it  applies  in  any  case,  is  a 
perfectly  good  defense  to  any  action  brought  to  recover  a  claim  upon 
a  legacy  against  which  it  has  run,  and  it  may  be  set  up  whenever  that 
claim  is  sought  to  be  made,  at  any  time  or  in  any  court.  In  re  Rog- 
ers, 153  N.  Y.  316.  322,  47  N.  E.  589.  If  it  is  not  pleaded,  the  court 
cannot  take  any  cognizance  of  it,  or  make  any  ruling  in  regard  to  it. 
Code  Civ.  Proc.  §  613.  Whether,  in  an  action  brought  upon  these 
legacies,  it  would  be  the  duty  of  the  administrator  to  plead  the  statute 
of  limitations,  may  be  very  doubtful.  The  reasons  which  have  in- 
duced the  courts  to  say  that  it  is  the  duty  of  the  administrator  to 
plead  the  statute  of  limitations  in  every  action  brought  against  him 
for  the  debt  of  a  testator  do  not  apply  to  an  action  for  a  legacy,  which 
can  only  be  brought  because  of  his  failure,  for  some  reason,  to  carry  out 
the  intention  of  the  testator  as  expressed  in  the  will.  It  is  hardly  to 
be  supposed  that  the  courts  would  insist  that  it  was  the  duty  of  the 
administrator  with  the  will  annexed  to  plead  the  statute  of  limita- 
tions to  a  legacy  which,  without  fault  of  the  legatee,  had  never  been 
paid.  If  the  case  were  one  in  which  the  statute  might  properly  be 
pleaded,  and  when  pleaded  would  be  a  defense,  then  it  would  be  a  per- 
fect defense;  and  it  is  the  rule  of  law  that,  where  one  has  a  perfect 
defense  to  a  claim  which  may  be  made  against  him  in  an  action  at 
law,  he  will  not  be  permitted  to  bring  an  action  in  equity  to  restrain 
the  prosecution  of  the  legal  action,  but  must  stand  upon  his  legal  de- 
fense when  the  action  at  law  shall  be  brought  against  him.  Bomeis- 
ler  V.  Forster,  10  App.  Div.  43,  44  N.  Y.  Hupp.  241.  The  proper  place 
to  obtain  a  decree  for  the  payment  of  legacies  given  by  will  is  the 
surrogate's  court,  and,  in  the  absence  of  a  special  reason  why  it 
should  do  so,  this  court  will  not  assume  to  undertake  the  judicial 
settlement  of  the  estate,  and  give  directions  as  to  the  payment  of  debts 
or  legacies.  No  reason  is  seen  why  the  plaintiff  should  not  proceed 
in  the  surrogate's  court  to  settle  the  estate,  and  upon  that  settlement 
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receive  such  instructions  as  to  the  payment  of  the  legacies  as  should 
necessarily  be  given  upon  a  consideration  of  all  the  facts,  and  of  the 
provisions  of  the  will  as  construed  by  this  judgment 

The  judgment  appealed  from  must  be  affirmed,  with  costs  to  be 
paid  by  the  appellants  to  the  respondent.     All  concur. 


KAISER  T.  McLean  et  al. 
(Supreme  Court,  Appellate  Division,  Firat  Department.   August  4,  1897.) 

1.  Masticr  and  Servant — Torts  of  Sbrvant. 

Where  a  serrant  Is  employed  to  tceep  lamps  lighted  on  an  obstruction  in  a 
street,  and  to  keep  children  away  from  them,  the  master  is  not  liable  for  an 
assault  committed  by  the  servant  on  a  child  playing  about  the  lamps. 
i.  Assault— Dahaobs— Proximate  Cause. 

The  child.  In  escaping  the  servant,  ran  upon  adjacent  railroad  trackn.  where 
it  was  killed  by  a  train.  It  might  Just  as  easily  have  escaped  by  runniuK  in 
a  different  direction,  and  not  upon  the  tracks,  and  it  was  aquainted  wltii  the 
neighborhood.    Held,  that  the  servant  was  not  liable  for  the  deatli. 

O'Bi-ien,  J„  dissenting. 

Appeal  from  trial  term. 

Action  by  Louis  Kaiser,  as  administrator,  against  CJolin  McLean 
and  the  New  York  Central  &  Hudson  River  Railroad  Company,  for 
the  death  of  plaintiff's  intestate.  From  a  judgment  in  favor  of  plain- 
tiff, and  an  order  denying  a  neyv  trial,  defendant  McLean  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  PARKER,  JJ, 

A  B.  Boardman  and  J.  Arthur  Barratt,  for  appellant. 
L.  J.  Vorhaus,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  against  the  appel- 
lant, McLean,  and  the  New  York  Central  &  Hudson  River  Railroad 
Company  for  damages  arising  from  the  death  of  que  Sidney  Kaiser, 
deceased.  The  appellant,  McJ^ean,  was  a  contractor  employed  by  the 
railroad  company  to  build  the  elevated  structure  south  of  the  Har- 
lem river  upon  which  its  tracks  now  rest.  The  plaintiff's  intestate 
was  struck  by  one  of  the  company's  trains  and  killed  on  the  13th  of 
August,  1894,  at  or  near  the  intersection  of  Park  avenue  and  116th 
street.  As  a  part  of  the  construction  plant,  the  appellant  employed 
a  machine  constructed  of  heavy  timbers,  called  a  "traveler,"  which 
was  moved  along  the  road  as  the  work  progressed.  It  would  ap- 
pear that  in  connection  with  this  traveler  there  were  a  number  of 
long  timbers  lying  north  and  south  near  the  edge  of  the  cat  where 
the  railroad  tracks  were.  These  timbers  were  lying  on  the  roadbed 
of  Park  avenue,  on  the  east  side  of  the  railroad  tracks.  The  stone 
wall  which  formerly  ran  along  the  edge  of  the  cut  on  each  side  of  the 
railroad  tracks  had  been  torn  down  at  and  in  the  neighborhood  of 
115th  street.  The  appellant  employed  one  Hanaiiu  as  lamp  lighter. 
This  witness  testified  that  he  was  hired  to  keep  the  lamps  lighted, 
and  to  keep  the  boys  away  from  his  lamps.    On  the  day  in  qnestion, 
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about  7  o'clock  in  the  evening,  while  some  boys,  including  the  plain- 
tiff, were  playing  upon  the  logs  mentioned,  Hanafin  came,  with  his 
lampB  lighted,  upon  the  structure.  He  placed  one  of  the  lamps  down, 
and  then,  for  the  purpose  of  driving  the  boys  ofE  the  structure,  he 
picked  up  something, — some  of  the  witnesses  stating  that  it  -waB  a 
stone, — and  threw  it  at  the  boys.  One  witness  states  that  he  saw 
him  chase  the  boys,  that  the  other  boys  ran  away,  and  that  Hanafin 
ran  after  Kaiser,  and  chased  him  right  on  the  track.  This  same 
witness,  however,  states  that  Hanafin  was  all  the  time  on  the  east 
side  of  the  logs,  and  the  logs,  therefore,  were  between  him  and  the 
boys.  Another  witness  states  that  Hanafin  picked  up  a  stick,  and 
the  boy  went  through  the  opening  of  the  wall,  and  ran  upon  the 
tracks,  and,  a  train  coming  along,  he  was  killed.  Upon  this  state  of 
facts  the  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  from  the 
judgment  thereupon  entered,  and  from  an  order  denying  a  motion 
for  a  new  trial,  this  appeal  is  taken. 

It  is  difficult  to  see  upon  what  theory  the  defendant  can  be  held 
liable  for  the  act  of  Hanafin,  even  if  it  was  wrongful.  There  was 
no  evidence  that  he  was  employed  or  authorized  by  his  employer  to 
commit  any  assault  upon  anybody  in  keeping  his  lamps  lighted,  and 
the  boys  away  from  them.  In  order  to  hold  a  principal  for  the  act 
of  his  servant,  it  must  be  shown  that  the  act  of  the  servant  comes 
within  the  scope  of  his  employment;  and  the  master  is  not  answer- 
able for  the  willful  wrong  of  the  servant,  or  for  any  force  or  vio- 
lence used  by  him,  unless  he  was  authorized  so  to  do,  except,  per- 
haps, in  the  case  of  a  conunon  carrier.  In  the  case  at  bar  there  does 
not  seem  to  be  any  proof  whatever  that  Hanafin  was  authorized  to 
do  anything  more  than  to  prevent  these  boys  from  interfering  with 
the  lamps,  and  to  keep  them  burning;  and  any  violence  which  he 
used  towards  the  boys  was  a  wrongful  act  upon  his  part,  for  whic'i 
the  defendant  is  not  responsible.  But  it  seems  to  us  that  there  is 
an  additional  reason  why  the  defendant  was  not  liable  for  the  dam- 
age resulting  from  the  killing  of  the  plaintiff's  intestate.  It  is  true 
that  one  of  the  witnesses  states,  as  already  observed,  that  Hanafin 
chased  the  boy  right  upon  the  track.  But  it  is  manifest  from  the 
testimony  in  the  case  tbat  this  is  absolutely  untrue,  as  the  same 
witness  swears  that  Hanafin  was  on  the  east  side  of  the  logs,  and 
hence  that  he  could  not  have  chased  the  deceased  upon  the  track,. 
because  the  logs  were  between  him  and  the  deceased.  The  evidence 
is  positive  in  regard  to  this  matter.  It  is  undoubtedly  true  that 
Hanafin  drove  the  boys  from  the  logs,  but  there  was  notliing  in  the 
world  which  compelled  the  deceasal  to  go  through  the  opening  in 
the  wall  upon  the  railroad  track.  He  could  have  gone  in  the  direc- 
tion in  which  the  other  boys  went  with  perfect  safety,  and,  being  a 
resident  of  the  neighborhood,  he  was  acquainted  with  the  situation, 
knew  of  the  existence  of  the  tracks,  and  of  the  passage  of  trani 
tht-rion.  Under  these  circumstances  wrong  cannot  be  imputed  to  the 
defendant  appellant.  Hanafin  had  the  richt  to  prevent  these  boys 
from  interfering  with  the  lights  placed  there  for  the  purpose  of  giv- 
ing warning  to  the  public  of  these  obstructions,  and  to  keep  the  boys 
away  from  the  structure;   and  if  they,  being  wrongfully  there,  in 
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running  away,  went  into  danger,  it  is  difficult  to  Bee  upon  what  theory 
«ven  Hanafln  caa  be  said  to  be  responsible. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event 


RUMSEY  and  PATTERSON,  JJ.,  concur, 
curs  in  result.    O'BRIEN,  J.,  dissents. 


PARKER,  J,  con- 


<20  App.  Dlv.  241.) 


FRITZ  v.  WORDEN  et  ux. 


(Supreme  Conrt,  Appellate  Division,  Fourth  Department.    July  30,  1897.) 


1 


Lands— ABsoi.nTK  Conveyancb— Oral  Defeasanck. 

Where  there  is  no  fraud  or  mistalce,  an  absolute  conveyance  cannot  be  de- 
feated by  an  oral  agreement  to  reconvey. 

3.   HoMhSTBADS — CONVEYANCE — WaIVER  OF  EXEMPTIONS. 

A  husband  owning  land  exempt  from  execution,  because  pordiased  with  bU 
pension  money,  conveyed  it  by  absolute  deed  to  his  wife.  The  wife  guaran- 
tied the  note  of  a  son  while  the  title  was  in  her,  and  the  husband  alleged  an 
agreement  by  the  wife  to  reconvoy,  which  was  void,  because  oral.  Held,  tliat 
the  husband  could  not  claim  the  property  as  exempt,  as  against  the  creditors 
of  the  wife. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Hiram  W.  Fritz  against  George  P.  Worden  and  wife  to 
•set  aside  a  conveyance  of  real  property.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

The  defendant  George  P.  Worden  was  a  soldier  of  the  United  States  in  the  war 
■of  the  Rebellion,  and  received,  on  account  of  total  di.sability,  a  large  pension.  In 
1887  he  purchased  a  house  and  lot  in  HomellsvIUe,  N.  T.,  with  pension  money, 
taking  the  title  in  his  own  name.  On  the  17th  of  June,  1889,  he  conveyed  these 
premises  to  the  defendant  Lucy  M.  Wordai,  his  wife,  by  an  absolute  deed,  and. 
"by  parol  agreement  between  them,  she  was  to  deed  the  property  back  to  him  at 
his  request  This  conveyance  was  made  upon  a  nominal  consideration,  by  George 
P.  Worden,  to  avoid  the  payment  of  debts  wWch  were  pressing  him  at  the  time, 
and  which  he  seems  to  have  believed  could  be  collected  out  of  the  proi)erty.  The 
deed  to  the  wife  was  recorded  in  the  Steuben  connty  clerk's  office,  on  the  same 
'day  or  the  day  following  Its  execution.  These  parties  had  a  son,  a  young  man, 
T.  J.  Worden.  Tlie  plaintiff  was  engaged  in  the  butchering  biLsiness  In  Homells- 
vllle,  and  he  sold  a  half  Interest  In  his  business  to  this  son,  for  $400.  The  son 
not  having  the  money,  George  P.  Worden  and  his  wife,  the  defendant  Lucy  M. 
Worden,  Jointly  and  sevwaiiy  guarantied  a  note  of  the  son  executed  to  the  plain- 
tiff for  $400,  payable  hi  six  months,  with  interest,  dated  April  2,  1894,  and  at 
that  time  the  title  to  the  premises  was  in  Mrs.  Worden.  This  note  was  not  paid, 
and  an  action  was  commenced  by  the  plaintiff  to  recover  the  amount  tbca«of: 
and  after  the  commencement  of  such  action,  and  on  the  20th  day  of  December, 
1894,  the  defendant  Lucy  M.  Worden  conveyed  the  premises,  by  an  absolute  deed, 
to  the  defendant  George  P.  Wwdai.  Thae  was  no  consideration  for  that  trans- 
fer, the  defendants  testifying,  in  effect,  that  the  transfer  was  made  to  carry  out 
the  parol  agreement  to  reconvey,  above  stated.  On  the  11th  of  January,  1895, 
Judgment  was  recovered  In  said  action  against  the  defendants  for  $418.66  dam- 
ages, and  $21.09  costs,  upon  which  execution  was  issued,  and  returned  nnsatis- 
iled;  and  after  such  return  this  action  to  set  aside  the  last-mentioned  conveyance, 
with  a  view  of  collecting  the  plaintiff's  debt,  was  instituted.  It  appeared  un- 
disputed in  the  evidence,  and  Uie  referee  so  found,  that  the  plaintiff  was  ignorant 
of  the  secret  oml  agreement  to  reconvey;  that  he  believed  that  the  defendjint  Lucy 
•owned  the  land  in  fee,  unaffected  by  any  right,  trust,  or  condition  In  her  hus- 
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band;  and  tluit  the  plaintiff  accepted  the  guaranty  of  the  said  note,  and  extend- 
ed the  credit  to  the  maker  of  the  said  note,  upon  the  faith  and  credit  of  such 
belief  of  the  ownership  of  Mrs.  Worden  in  foe  simple.  The  plaintiff  testified  that 
he  accepted  the  gxiaranty  knowing  that  the  wife  was  the  owner  of  the  real  es- 
tate; that,  in  accepting  It,  he  relied  upon  her  solvency  by  reason  of  such  title, 
and  that  he  had  no  knowledge  that  the  defendant  George  P.  Worden  had  ever 
held  title  to  the  said  real  estate.  The  referee  found  that  the  conveyance  made 
by  the  wife  to  the  husband  was  made,  executed,  and  delivered  by  her,  and  ac- 
cepted by  him,  without  consideration,  and  with  Intent  on  the  part  of  each  of  the 
«ald  defendants  to  hinder,  delay,  and  defraud  this  plaintiff,  as  the  then  existing 
creditor  of  the  wife;  and,  as  a  conclasion  of  law,  the  referee  found  that  the  said 
deed  was  fraudulent  and  void  as  against  the  plaintiff's  judgment,  and  tliat  the 
plaintiff  was  entitled  to  a  Judgment  setting  aside  the  said  deed,  and  a  decree  that 
hh  Judgment  be  a  Hen  upon  the  said  real  estate,  and  that  the  premises  be  sold, 
and  out  of  tlie  proceeds  the  plaintiff's  dalm  be  collected. 

Argued  before  HABDIN,  P.  J.,  and  ADAMS,  GBEEN,  and  WABD, 
JJ. 

James  H.  Stevens,  for  appellants. 
F.  A.  Rathban,  for  respondent. 

WARD,  J.  An  exammation  of  the  evidence  in  this  case  clearly 
shows  that  the  conveyance  from  the  defendant  Lt^cy  M.  Worden  to  her 
husband,  Qeorge  P.  Worden,  of  the  premises  described  in  the  com- 
plaint, was  executed  with  the  intent  of  the  parties  to  the  instrument 
to  prevent  the  collection  of  the  plaintiff's  debt ;  and  the  finding  of  the 
referee  npon  that  subject  seems  fully  sustained.  The  learned  counsel 
for  the  appellants  seems  to  regard  the  house  and  lot  that  were  pur- 
chased with  the  pension  money  as  still  exempt  from  execution,  as  the 
property  of  George  P.  Worden,  by  virtue  of  the  oral  agreement  to  re- 
convey,  and  that  he  stands  precisely  in  the  same  condition,  having  had 
the  property  reconveyed  to  him,  by  reason  of  the  oral  arrangement,  as 
though  he  had  never  parted  with  the  title.  The  oral  arrangement  was 
void,  and  could  not  be  enforced.  There  was  no  fraud  or  mistake  alleged. 
The  conveyance  was  absolute  from  Worden  to  his  wife,  and  the  parol 
arrangement  comes  within  the  condemnation  of  Sturtevant  v.  Sturte- 
vant,  20  N.  Y.  39,  Wheeler  v.  Reynolds,  66.  N.  Y.  227,  and  of  the  stat- 
ute of  ffauds.  Any  equities  that  may  exist  between  Worden  and  his 
wife  as  to  this  transaction  will  not  prevail  against  the  plaintiff's  equity 
as  a  creditor  of  the  Wordens,  having  trusted  them  upon  the  strength 
of  the  wife's  title  to  the  premises,  and  without  knowledge  of  the  secret 
oral  agreement. 

The  property  was  exempt  in  the  hands  of  Gteorge  P.  Worden,  as  it 
was  purchased  with  his  pension  money,  and  his  creditors  had  no  claim 
npon  or  interest  in  it,  and  he  had  the  right  to  give  it  to  his  wife  or 
any  other  party,  and  Us  grantee  wonld  not  be  liable  to  account  for  this 
property  to  his  creditors;  but  when  George  P.  Worden,  for  whatever 
reason,  voluntarily  disposes,  by  an  absolute  conveyance,  duly  recorded, 
of  his  title  to  the  property,  and  by  his  act  thereby  holding  out  to  the 
world  the  title  of  that  property  in  another,  and  permitting  that  other 
to  obtain  credit  thereby,  and  his  grantee  having  been  trusted  upon  the 
faith  of  such  title,  equity  will  not  permit  him  now  to  claim  the  prop- 
erty as  exempt  against  such  a  creditor.  The  pension  money  is  used 
as  a  shield  to  protect  the  soldier  from  want,  and  to  secure  a  sup- 
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port  for  his  family,  bnt  it  cannot  be  used  as  an  instrnment  by  which 
a  fraud  is  perpetrated  upon  the  public.  It  is  the  settled  law  of  this 
state  that  under  the  provisions  of  the  Code  of  Civil  Procedure  (sec- 
tion 1393)  exempting  pensions  granted  by  the  United  States  or  a  state, 
for  military  or  naval  services,  from  levy  and  sale  on  execution, 
where  the  receipts  from  a  pension  can  be  du'ectly  traced  to  the  pur- 
chase of  property  necessary  or  convenient  for  the  support  and  main- 
tenance of  the  pensioner  and  his  family,  such  property  is  exempt.  This 
is  a  wise  and  just  provision  in  favor  of  a  soldier  of  the  republic,  and 
these  provisions  will  be  enforced  by  the  courts  in  all  proper  cases. 
Bank  v.  Carpenter,  119  N.  Y.  550,  23  N.  E.  1108,  and  cases  there  cited. 
But  when  the  pensioner  parts  with  the  title  to  the  property  in  which 
his  pension  money  is  invested,  or  parts  with  the  proceeds  of  his  pen- 
sion in  any  other  form,  so  that  the  rights  of  third  persons  as  to  that 
property  intert'ene,  the  right  to  the  exemption  ceases,  as,  like  all  other 
exemptions,  it  is  a  personal  privilege.  Judge  Baiker  says,  in  speak- 
ing for  the  general  term  of  the  old  Fifth  department  in  Burgett  v.  Fan- 
cher.  35  Hun,  650:  "The  favor  of  the  statute  is  i)ersonal  to  the  pen- 
sioner, and,  if  he  once  relinquishes  his  privileges,  then,  of  course, 
it  cannot  be  restored  by  any  effort  on  his  part."  It  is,  however,  not 
necessary  in  this  case  to  decide  whether,  by  the  conveyance  from  Wor- 
den  to  his  wife,  he  lost  his  right  of  exemption  in  the  property  con- 
veyed as  against  future  creditors.  We  only  hold  that  as  against  the 
plaintiff,  under  the  circumstances  of  this  case,  he  cannot  maintain  the 
exemption  he  claims  in  the  property. 

The  judgment  appealed  from  should  be  affirmed,  with  costa    All 
concur. 


(•:i  Ml.«c.  IJop.  84.) 

PECK  V.  GRANITE  STATE  PROVmENT  ASS'N. 

(Supreme  Court,  Appelate  Term.   July  29,  1887.) 

1.  Application  op  Payments. 

Although  payment  of  the' principal  sum,  ■which  Is  past  due,  when  accepted 
as  full  payment,  will  extinguish  all  separate  claims  for  Interest  for  the  time 
of  detention,  yet  when  the  payment  Is  made  and  accepted  merely  on  account, 
nnd  no  surrender  of  the  evidences  of  indebtedness  takes  place,  the  payment 
^vIU  be  used  first  to  liquidate  the  interest,  and  the  remainder  only  will  be  ap- 
plied to  the  principal  obligation. 

8.  Interkst — AccEPTOu  OP  Draft. 

The  acceptor  of  a  draft  made  payable  on  the  completion  of  a  certain  build- 
ing Is  not  liable  for  payment  until  notified  of  the  completion  of  the  building, 
or  requested  to  pay;  and  Interest  for  the  detention  of  the  principal  wUI  be 
reckoned  only  from  the  date  of  such  notification  or  demand. 

Appeal  from  Second  district  court. 

Action  by  Nellie  E.  Peck  against  the  Granite  State  Provident  As- 
sociation for  balance  due.  From  judgment  for  plaintifT,  defendant 
appeals.     Modified. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Lexow,  MacKellar  &  Wells,  for  appellant 
Holm  &  Smith,  for  respondent. 
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McADAM,  J.  The  action  is  by  the  plaintiff,  as  the  transferee  and 
holder  of  a  draft  accepted  by  the  defendant,  to  recover  }72,  as  a  bal- 
ance due  thereon.     The  draft  is  in  these  words: 

"The  State  Provident  Association:  Please  pay  to  the  order  of  J.  M.  Peck's  Son 
&  Company  two  hundred  dollars,  and  charge  the  same  to  my  account.  Payable  on 
completion  of  the  building.  Rudolf  Brasche. 

"Dated  N.  Y.,  Dec.  13th,  1889." 

Across  the  face  of  the  draft  is  written,  "Accepted  by  Granite  State 
Provident  Association.  G.  Percival  Stewart,  V.  P.;"  and  it  is  indors- 
ed, "J.  M.  Peck's  Son  &  Co." 

No  notice  to  the  defendant  of  completion  of  the  building,  or  de- 
mand on  it  for  payment,  was  proved,  further  than  what  may  be  in- 
ferred from  a  letter  written  by  the  defendant's  secretary  June  20, 
1892,  in  which  he  acknowledged  the  receipt  of  a  claim  made  on  the 
defendant  for  the  payment  of  the  draft.  Thereafter,  and  on  Jan- 
uary 28,  1896,  the  assistant  treasurer  of  the  defendant  wrote  to  the 
plaintiff's  attorneys,  inclosing  a  check  for  f200,  saying  that  it  was 
"on  account  of  the  draft."  The  check  was  received,  collected,  and 
the  proceeds  credited  "on  account,"  as  requested  in  the  letter.  The 
draft  was  not  surrendered,  but  was  apparently  retained,  that  the 
interest  thereon  might  be  adjusted,  and  the  action  on  the  draft  is 
practically  to  collect  such  interest.  We  are  aware  of  the  rule  that, 
where  an  instrument  does  not  specify  on  its  face  that  interest  is  to  be 
paid,  the  payment  of  the  principal  is  regarded  as  a  bar  to  any  action 
for  the  interest  (5  Lawson,  Bights,  Bem.  &  Prac.  §  2434;  Railroad 
Co.  V.  Town  of  Moravia,  61  Barb.  180;  Tenth  Nat.  Bank  v.  Mayor,  etc., 
4  Hun,  429;  Cutter  v.  Mayor,  etc.,  92  N.  Y.  166),  for  the  reason  that 
the  interest  is  allowed,  not  as  part  of  the  contract,  but  as  a  mere 
incident  to  it,  agreeably  to  the  maxim,  "Accessorium  non  ducit,  sed 
sequitur,  suum  principale."  Broom,  Leg.  Max.  491;  Cooper  v.  New- 
land,  17  Abb.  Prac.  342.  If  the  |200  check  had  been  accepted  in 
payment  of  the  draft,  or  if  the  draft  had  been  surrendered  on  receiv- 
ing the  check  (Middaugh  v.  City  of  Elmira,  23  Hun,  79),  the  interest 
would  no  longer  have  constituted  a  debt  capable  of  a  distinct  claim, 
but  would  have  been  extinguished  by  the  payment  of  the  principal 
obligation.  That  is  not  this  case.  The  giving  of  the  check  was 
not  declared  to  be  in  payment,  but  "on  account,"  of  the  draft,  and 
was  so  accepted  by  the  plaintiff;  and  possession  of  the  draft  was 
therefore  retained  by  her  as  evidence  of  the  debt.  This  seems  to 
have  been  the  intention  of  the  parties.  The  payment  was  conse- 
quently but  a  partial  one,  and  in  such  case  it  is  to  be  applied  first  to 
the  interest  then  due,  and,  if  it  exceeds  the  interest,  it  is  to  be  ap- 
plied on  the  principal  remaining  due.  2  Cow.  Treat.  (Kingsley's 
Ed.)  §  1527;  5  Lawson,  Rights,  Rem.  &  Prac.  §  2445.  In  other  WOTds, 
the  facts  take  the  case  out  of  the  general  rule  mentioned  in  McCreery 
V.  Day,  119  N.  Y.  1,  23  N.  E.  198,  and  bring  it  within  the  special  rule 
therein  referred  to.  Tfie  question,  therefore,  resolves  itself  into 
what  amount  of  interest  the  plaintiff  was  legally  entitled  to  receive 
to  extinguish  the  claim.  As  interest  is  not  payable  by  the  terms 
of  the  contract,  it  is  recoverable  only  as  damages  for  the  detention 
of  the  principal,  and  from  such  time  as  the  defendant  was  placed  in 
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"default.  1  Suth.  Dam.  619,  620;  In  re  New  York  &  B.  Bridge,  137  >. 
Y.  95,  32  2f.  E.  1054.  This,  on  the  evidence,  was  June  20, 1892;  and, 
according  to  the  computation  of  the  plaintiff's  witness,  the  interest 
from  that  date  to  the  time  of  trial  amounted  to  f54.Sl.  This  snm 
was  the  limit  of  the  plaintiff's  recovery.  The  trial  judpe  allowed  $72 
as  interest  from  March  13,  1890,  the  time  the  building  was  said  to 
have  been  completed.  This  was  error,  in  view  of  the  fact  that  no 
notice  of  such  completion  was  given  to  the  defendant  until  the  de- 
mand made  on  June  20,  1892. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
-with  costs  to  the  appellant  to  abide  the  event,  unless  within  10  days 
the  plaintiff  stipulates  to  reduce  the  recovery  to  $54.81,  in  which 
■case  the  judgment  as  modified  will  be  afbrmed,  without  costs  npon 
this  appeal.     All  concur. 


W2n  App.  Dlv.  212.) 

LUPEAN  T.   BRAINARD. 

(Supreme  Conrt,  Appellate  Division,  Fourth  Departmoit    July  30,  1897.) 

1.  Statdtb  of  FBArDs — Pleading  and  Pkoof. 

The  statute  of  frauds  must  be  specifically  pleaded,  tmder  the  Code,  In  ordrr 
to  render  It  available  as  a  defense. 
•2.  Samb— Contract— Presumption  as  to  Character. 

Where  a  complaint  on  contract  falls  to  a11e$i;e  whether  the  contract  Is  In 
writlnfr.  a  writing  Is  presumed  so  far  as  to  require  a  defense  of  tbe  statute  w 
be  pleaded. 
■8.  Samb— Waives  of  Error— QaEsrioxs  not  Ratsrd. 

The  defense  of  the  statute  not  Iiavini;  been  pleaded,  and  evidence  of  ai: 
oral  contract  havlnp  been  admitted  without  objection,  such  defense  wa< 
waived,  but  a  nonsuit  was.  nevertheless,  granted  at  the  close  of  the  trial,  be- 
cause the  contract  was  within  the  statute.  Held,  that  the  error  was  not 
waived  by  plalutlfTs  neglect,  when  opposing  the  nonsuit,  to  call  attentfcHi  to 
defendant's  failure  to  plead  the  statute. 

-4.  8am ".—Amendment  of  Answer— Timb  of  Application. 

Where  a  motion  to  dismiss,  made  at  the  end  of  the  trial,  on  the  grotmd  that 
the  contract  sued  on  is  within  the  statute,  is  denied  because  defendant  ha* 
failed  to  plead  such  defense,  it  Is  th^  too  late  for  defendant  to  ask  leave  tn 
amend  by  setting  up  the  statute. 

Appeal  from  Chautauqua  county  court. 

Action  by  Charles  Lupi^an  against  Cephas  L.  Brainard  for  breach  of 
contract.  From  a  judpiient  of  nonsuit,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.    Reversed. 

The  complaint  In  the  action  set  forth  that  the  parties  entered  Into  a  contract 
by  the  terms  of  which  the  plaintiff  was  to  work  for  the  defendant  for  one  year 
from  the  21at  day  of  March,  1894.  on  defendant's  farm.  In  the  town  of  Portland. 
Chautauqua  covmty.  for  which  services  of  the  plaintiff  the  defendant  agreed  lo 
pay  him  $250,  In  addition  to  furnishing  him  with  a  house  and  gardai,  firewood, 
and  pasture  for  a  cow;  that  the  plaintiff  had  fully  performed  his  part  of  the  said 
flgreenient;  that,  after  the  plaintiff  Imd  worked  eight  montlis  under  tills  contract, 
the  defendant  discharged  him  from  his  employ,  jvlthout  Jn.'rt  cause,  for  which 
plaintiff  had  suffered  damage,  and  for  which  he  demanded  Judsnnent.  The  de- 
fendant aaswered,  denying  each  and  every  allegation  in  the  plaintiff's  complaint 
iKjntainod  "which  is  not  hereinafter  admitted."  Tlie  answer  proceeded  to  state 
a  payment  to  tlie  plaintiff,  and  furtnor  alleged  a  contract  to  employ  the  plaintiff 
and  his  wife  to  work  on  the  farm  in  Portlnnd,  at  the  rate  of  $250  per  year,  and 
tliat  tliey  continued  to  work  for  the  defendant  as  long  as  the  parties  could  agr«e: 


the  contract  set  forth  In  the  answer  belnjr  Rtib«tantlally  the  same  m  that  alleged 
In  the  complaint,  except  that  the  compensation  was  to  be  at  the  rate  of  $250 
per  year,  and  not  for  that  period.  The  answer  further  alleKeil  a  breach  of  the- 
contract  on  the  part  of  the  plaintiff,  and  counterclaim  for  damages.  The  statute 
of  frauds  was  not  set  up  in  the  answer,  or  any  allegation  that  the  contract  was 
within  its  provisions.  There  was  no  gen»al  denial  In  the  answer,  except  as  above- 
Rtated.  Upon  the  trial  the  plahitlft  testified  without  objection  that  some  time  in 
the  spring  of  1894  he  engaged  with  the  defendant  to  work  fur  him  for  a  year 
for  9250,  and  that  the  contract  was  made  in  a  conversation  had  with  the  defend- 
ant. He  proved  the  verlMii  contract  by  other  witnesses,  the  same  as  allegt>d  in  the- 
complalnt.  No  objection  was  taken  to  the  evidence,  or  that  the  contract  was  with- 
in the  statute,  until  the  close  of  the  trial,  when  the  defendant  moved  for  a  non- 
.snlt,  upon  the  ground  that  the  contract  as  proved  was  void  under  the  statute  of 
frauds,  inasmuch  as  it  was  not  in  writing,  and  was  not  to  be  performed  withhi- 
one  year  flrom  the  making  thereof.   The  motion  was  granted. 

Argued  before  H.'VRDIN,  P.  J.,  and  ADAMS,  GKEEN,  and  WAKD, 
JJ. 

Hooker  &  Dikeman,  for  appellant. 
Franz  C.  Lewis,  for  respondent. 

WARD,  J.  Some  of  the  earlier  cases  seem  to  hold  that,  if  the 
answer  contained  a  general  denial  of  the  contract  alleged  in  the  com- 
plaint, the  plaintiff  must  establish  a  valid  contract,  and,  if  he  gave 
evidence  showing  a  contract  within  the  statute  of  frauds,  the  defend- 
ant was  at  liberty,  under  the  general  denial,  to  take  that  objection, 
although  it  had  not  been  affirmatively  pleaded  in  the  answer.  Upon, 
this  question  there  is  some  confusion,  however,  in  the  earlier  cases,, 
and  it  is  annecessary  to  review  them.  It  was  said  by  Bradley,  J.,  in 
Smith  V.  Slosson,  89  Hun,  568,  35  N.  Y.  Supp.  548,  that  there  had  been 
ii  conflict  in  the  earlier  cases  upon  this  subject,  but  the  doctrine  of 
the  later  cases  is  that  it  must  be  pleaded  to  render  the  statute  of 
frauds  available  as  a  defense.  And  snch  is  the  decided  trend  of  the 
later  cases.  Hamer  v.  Sidwav,  124  N.  Y.  538,  27  N.  E.  256;  Wells  v. 
Monihan,  129  N.  Y.  161,  29  N.  E.  232;  Crane  v.  Powell,  139  N.  Y. 
379,  34  N.  E.  911;  Bannatyne  v.  Mining  Co.,  77  Hun,  289,  28  N.  Y. 
Supp.  334;  Barrett  v.  Johnson,  77  Hun,  527,  28  N.  Y.  Supp.  892; 
Cheever  v.  Schall,  87  Hun,  32,  33  N.  Y.  Supp.  751;  Schultz  v.  Cohen 
(Super.  Buff.)  34  N.  Y.  Supp.  927;  Smith  v.  Slosson,  supra;  Thelbe^  v. 
Manufacturing  Co.,  2  App.  Div.  173,  37  N.  Y.  Supp.  738;  Simis  v.  Wis- 
sel,  10  Appw  Div.  323,  41  N.  Y.  Supp.  1024.  In  Schultz  v.  Cohen,  supra,, 
there  was  a  gaieral  denial  in  the  answer.  And  in  Crane  v.  Powell^ 
supra,  the  answer,  as  in  the  case  at  bar,  admitted  certain  all^ations  in 
the  complaint,  but  denied  all  other  allegations,  which  included  the- 
contract  that  it  was  claimed  was  within  the  statute  of  frauds.  But 
there  was  no  all^;ation  in  the  answer  alleging  the  statute  of  frauds. 
That  was  a  case  like  the  one  at  bar,  where  the  contract  was  oral,  and 
by  its  terms  was  not  to  be  performed  within  one  year,  and  the  plain- 
tiff was  permitted  to  prove  without  objection  a  verbal  agreement  to- 
the  effect  set  forth  Jn  the  complaint ;  and  it  was  held  that  a  motion 
to  dismisR  the  complaint,  on  the  ground  that  the  agreement,  not  being 
in  writing,  was  void  under  the  statute  of  frauds,  made  at  the  close  of 
the  plaintiff's  evidence,  was  properly  denied.  Judge  O'Brien  says,  at 
page  388, 39  N.  Y.,  and  page  913, 34  N.  E.: 
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uid  80  Naw  Tork  State  Reporter. 

"The  present  sjrstem  of  procednre  la  founded  upon  the  Idea  that  Uttgants 
should,  when  possible,  know  In  advance  the  precise  questions  th^  most  meet  at 
the  trial.  When  a  contract  Is  sec  out  In  the  complaint  as  the  cause  of  action,  and 
the  defendant  intends  to  assail  It  on  some  special  or  statutory  grounds,  the  gen- 
eral spirit  of  the  system  Is  not  complied  with  unless  notice  is  given  of  this  in- 
tention to  the  opposing  party  by  the  pleadings.  In  the  solution  of  this  question 
the  provisions  of  the  Code  should  not  be  overlooked.  The  statute  may  l>e  nsed 
as  a  defense  to  actions  on  certain  agreements.  A  defense  must  now  be  presented, 
either  by  demurrer  or  answer.  Code,  i  487.  When  the  defect  in  the  plaintiff's 
cause  of  action  appears  on  the  face  of  the  complaint,  the  defense  must  be  inter- 
posed by  demurrer.  Section  488.  When  the  complaint  does  not.  as  In  this  case, 
disclose  an  invalid  agreement  upon  Its  face,  but  it  is  in  fact  invalid  for  some  rea- 
son, the  defendant  must  take  the  objection  by  answer.  Secttcn  488.  And,  If  the 
objection  is  not  taken  in  either  way,  the  defendant  is  deemed  to  have  waived  it. 
Section  499.  The  conclusion  is  thus  reached  that  the  defendant  waived  the  benefit 
of  the  statute  in  this  case  by  omitting  to  plead  it." 

This  case  further  held  that  the  provision  of  the  statute  of  frauds 
declaring  contracts  void  which  bj  their  terms  are  not  to  be  performed 
within  one  year,  unless  in  writing,  does  not  proliibit  the  making  of  an 
oral  agreement.  It  amply  creates  a  new  defense,  and  introduces  a  new 
rule  of  evidence.  It  requires  that  the  agreement  shall  be  proved  by 
si  writing,  and,  as  has  been  shown,  such  defense,  to  be  available,  mast 
be  alleged.  Where  the  complaint  states  a  contract,  but  does  not 
aver  whethw  it  is  in  writing  or  not,  for  the  purposes  of  the  complaint 
it  will  be  presumed  that  it  was  in  writing.  Marston  v.  Swett,  06  N.  Y. 
209.  So  that  the  objection  in  this  case  should  have  been  taken  by 
answer. 

It  is  claimed  in  the  brief  of  the  respondent's  counsel  that  the  plain- 
tiff did  not  raise  the  point  upon  the  trial  that  the  answer  did  not 
allege  the  statute  of  frauds  as  a  defense,  and,  therefore,  that  the 
objection  that  it  had  not  done  so  was  waived.  The  record  does  not 
disclose  how  the  fact  was,  whether  plaintiff's  counsel  upon  the  trial, 
in  opposition  to  the  granting  of  the  motion  for  a  nonsuit,  stated  this 
objection.  The  pleading  was  before  the  court,  and  it  was  apparent  from 
it  that  the  defendant  was  not  in  a  position  to  urge  the  ground  upon 
which  the  nonsuit  was  granted.  We  do  not  think  that  the  failure  (if 
such  failure  existed)  of  the  plaintiff's  counsel  to  call  the  court's  atten- 
tion to  this  defect  in  the  answer  was  a  waiver  of  the  fatal  ruling  made 
by  the  county  court.  That  learned  court,  in  an  opinion  given  upon  the 
motion  for  a  new  trial,  said  that,  if  the  sulBciency  of  the  answer  had 
been  raised  upon  the  trial,  the  point  might  have  been  obviated  by  the 
action  of  the  court  or  of  the  adverse  party.  The  answer  might'have 
been  amended,  and  the  defendant  have  been  permitted  to  set  up 
the  statute  of  frauds.  As  we  have  said,  the  record  does  not  disclose 
whether  the  question  as  to  the  suflSciency  of  the  answer  was  raised 
at  the  trial,  but  it  does  disclose  that  the  evidence  of  the  plaintiff's 
contract  was  received  without  objection;  and  several  of  the  cases 
we  have  cited  lay  great  stress  upon  the  failure  to  make  such  objec- 
tion as  a  ground  of  waiver  of  the  defense.  The  statement  in  the 
opinion  that  the  question  was  not  raised  at  the  irial  cannot  be  re- 
garded as  a  part  of  the  record  upon  which  we  are  to  act;  but,  as- 
suming that  the  opinion  in  this  regard  is  correct  as  to  the  fact,  it  was 
not  neceasaiy  for  the  plaintiff  to  do  so,  as  his  proof  had  been  received 
regarding  the  contract  without  objection,  and  the  pleadings  were 
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before  the  court.  In  Simis  v.  Wissel,  supra,  it  was  held  in  a  case 
much  like  the  one  at  bar  in  principle  that  it  was  too  late  upon  the 
denial  of  a  motion  to  dismiss  the  complaint,  made  at  the  end  of  the 
trial,  to  apply  for  leave  to  amend  the  answer,  by  setting  up  therein 
the  defense  of  the  statute  of  frauds ;  and  it  was  also  held  that  it  was 
doubtful  whether  the  court  had  power  to  grant  such  an  amendment, 
as  to  have  done  so  would  have  changed  substantially  the  defense. 
We  are  clearly  of  the  opinion  that  the  plaintiff,  upon  the  trial,  did 
not  waive  his  right  to  question  here  the  soundness  of  the  decision  of 
the  county  court. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event.     All  concur. 


(20  App.  DIv.  83.) 

KNAPP  V.  MURPHY. 

(Supreme  (3oiirt,  Appelate  Division.  Fourth  Departmoit.   July  29,  1897.) 

Execution  aoaikst  the  Person. 

Where  Judgment  Is  rendered  for  plaintiff  in  Justice's  court  on  a  complaint 
alleging  that  defendant  "unlawfully  and  wrongfully  converted"  certain 
money,  "the  property  of  this  plaintiff,  to  his  own  use,"  and  plaintiff  there- 
upon procures  the  Issuance  of  a  body  execution  against  defendant,  under  the 
provisions  of  C!ode  C!lv.  Proc.  }  2885,  subd.  2,  authorizing  arrest  for  debt 
where  the  recovery  Is  for  "the  wrongful  taking,  detention  or  conversion  of 
personal  property,"  defendant,  liaving  secured  a  reversal  of  the  Justice's  judg- 
ment on  appeal,  and  a  Judgment  for  costs  in  his  favor.  Is  entitled  to  a  body 
execution  against  plaintiff  to  collect  it 

Appeal  from  special  term,  Monroe  county. 

Action  commenced  in  justice's  court  by  Albert  L.  Knapp  against 
James  Murphy  for  conversion  of  money.  The  judgment  of  justice's 
court  for  plaintiff  was  reversed  on  appeal  to  county  court,  and  judg- 
ment for  costs  rendered  for  defendant  From  an  order  setting  aside 
an  execution  against  the  person  of  plaintiff,  defendant  appeals.    Or- 

Argued  before  HAKDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Ellis  &  Grifiith,  for  appellant. 
Henry  M.  Field,  for  respondent. 

HARDIN,  P.  J.  On  the  31st  day  of  October,  1895,  Knapp,  the 
plaintiff  and  respondent,  brought  an  action  in  justice's  court  in  On- 
tario county  before  A.  Dunham,  Esq.,  a  justice  of  the  peace,  and 
lodged  with  the  justice  of  the  peace  a  written  complaint  containing 
the  following  words: 

"Tliat  on  or  about  the  19th  day  of  June,  1896,  the  said  defendant,  for  value  re- 
ceived, made,  executed,  and  delivered  to  the  plaintiff  an  assignment  and  trans- 
fer of  certain  moneys  that  he  was  to  receive  from  the  Lehigh  Valley  Kailrnad 
Company,  and  thereby  agreed  to  become  the  agent  of  the  plaintiff  for  the  collec- 
tion of  the  said  moneys,  and  immediately  upon  the  collection  of  the  same,  on  or 
about  the  18th  day  of  July,  1895,  to  pay  the  same  over  to  the  said  plaintiff, 
free  of  all  charge  or  expenSe.  That  on  or  about  the  18th  day  of  July,  1895,  tlie 
«aid  defendant  collected  and  received  the  sum  of  $35  from  the  Lehigh  Valley 
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Ballroad  Company,  which  was  the  mon^  of  thla  plaintiff.  That  this  plaintiff 
immediately  thereafter  and  frequently  since  has  demanded  the  said  moneys  of 
the  said  di-feudant,  and  he  has  neglected  and  refused  to  deliver  the  same  tu  tliis 
plaintiff.  That  the  said  defendant  has  milawfully  and  wrongfully  converted  tbe 
said  sum  of  $33,  the  property  of  this  plaintiff,  to  bis  own  use." 

The  Bumiuons  was  retarnable  on  the  11th  of  Novembw,  1895,  and 
on  ti.at  day  the  plaintiff  appeared.  The  defendant  did  not  appear. 
The  plaintiff  submitted  the  case  "on  his  verified  complaint,"  after 
proof  that  the  interest  amounted  to  70  cents.  The  justice  thereupon 
rendered  a  judgment  for  |35.70  damages  and  $1.90  costs,  and  on  that 
day  issued  an  execution  against  the  defendant,  and  delivered  the 
same  to  the  plaintiff,  which  was  returned  unsatisfied  December  30, 
1895.  In  the  affidavit  of  Mr.  Griffith  it  is  stated  that  the  plaintiff 
was  present  before  the  justice  when  the  judgment  was  rendered,  "and 
demanded  the  issuing  of  a  body  execution,  and  took  the  same  him- 
self to  a  constable  of  the  said  town  of  Manchester."  An  appeal  was 
taken  from  the  justice's  judgment  to  the  county  court  of  Ontario 
county,  and  the  judgment  was  reversed  by  the  county  court,  and 
thereupon  a  judgment  was  entered  in  favor  of  the  defendant  for 
135.26  costs  in  the  Ontario  county  clerk's  office.  On  the  23d  of  No- 
vember, 1896,  an  execution  was  issued  against  the  property  of  Knapp, 
the  plaintiff,  and  delivered  to  the  sheriff  of  the  county  of  Ontario,  and 
by  him  returned  unsatisfied  on  the  16th  of  December,  1896;  and  on 
the  18th  of  December,  1896,  an  execution  against  the  person  of  Knapp 
was  issued  to  the  sheriff  of  Ontario  county,  and  Ejiapp  "was  duly  ar- 
rested and  taken  into  custody  thereunder  on  the  29th  day  of  De- 
cember, 1896,  by  Lyman  H.  Aldrich,  a  deputy  sheriff  of  Ontario 
county." 

Whether  the  county  court  properly  reversed  the  justice's  judg- 
ment is  not  a  question  to  be  considered  on  this  appeal.  The  grava- 
men of  the  plaintiff's  complaint  seems  to  be  for  conversion  of  a  sum 
of  money,  which  the  plaintiff  alleges  he  had  demanded  of  the  de- 
fendant; and  after  such  allegation  made  in  the  complaint  the  plain- 
tiff further  alleges,  viz.:  "That  the  said  defendant  has  unlawfully 
and  wrongfully  converted  the  said  sum  of  $35,  the  property  of  this 
plaintiff,  to  his  own  use."  Upon  recovery  by  the  plaintiff  under  such 
a  complaint,  he  was  entitled  to  issue  a  body  execution.  Indeed,  such 
seems  to  have  been  the  construction  of  his  complaint  by  him  when 
he  held  a  judgment  against  the  defendant.  In  subdivision  2  of  sec- 
tion 2895  of  the  Code,  which  provides  for  an  order  of  arrest,  it  is 
specified  that  where  the  recovery  is  for  "an  injury  to  property,  in- 
cluding the  wrongful  taking,  detention  or  conversion  of  personal 
property,  an  order  of  arrest  may  be  granted."  In  Babcock  v.  Smith 
(Com.  PI.)  19  N.  Y.  Supp.  817,  it  was  held,  under  the  section  from 
which  the  quotation  has  been  made,  that,  where  the  cause  of  action  . 
is  for  the  wrongful  conversion  of  personal  property,  the  same  is  one 
of  <he  actions  specified  in  subdivision  2,  §  2895,  of  the  Code  of  Civil 
Procedure.  Under  a  complaint  somewhat  similar  to  the  one  before 
us,  it  was  held  in  Farrelly  v.  Hubbard,  148  N.  Y.  293,  43  N.  E.  65, 
that  it  authorized  the  issuing  of  a  body  execution.  In  the  course  of 
the  opinion  delivered  it  was  stated: 
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"As  already  stated,  the  action  In  Justice's  eonrt  vras  for  conversion,  and  within' 
the  second  subdivision  of  section  281,0  of  the  Code  of  ClTil  Procedure,  if  the  act 
of  the  plaintiff  in  this  action  in  failing  to  pay  over  the  money  collected  by  him. 
•was,  as  matter  of  law,  conversion." 

In  the  case  in  hand  it  was  the  duty  of  the  defendant,  npon  receiv- 
ing the  money  mentioned  in  the  complaint,  "to  have  immediately  car- 
ried the  money  or  check  to  his  assignee,  and,  not  doing  so,  he  be- 
came liable  for  conversion  upon  failure  to  pay  over  on  demand." 
The  case  from  which  the  quotation  has  just  been  made  is  authority 
for  issuing  a  body  execution  in  the  case  in  hand.  Carrigan  v.  Wash- 
burn (City  Ct.  N.  Y.)  2  N.  Y.  Supp.  616,  cited  by  the  respondent,  is 
not  applicable  to  the  case  in  hand.  That  was  a  case  where  the  plain- 
tiff's right  to  ftrrest  the  defendant  did  not  depend  upon  the  nature- 
of  the  action,  but  upon  extraneous  grounds.  Nor  does  Roeber  v. 
Dawson  (City  Ct.  N.  Y.)  3  N.  Y.  Supp.  122,  aid  the  contention  of 
the  respondent.  In  that  case  it  is  said,  "The  plaintiff  in  this  case 
could  not  recover  without  proof  beyond  the  complaint  allegations.'" 
In  Longuemare  v.  Nichols  (City  Ct.  N.  Y.)  7  N.  Y.  Supp.  672,  it  wa» 
held  that  "where  a  plaintiff  is  defeated,  and  defendant  seeks  to  pur- 
sue him  on  a  judgment  for  coats,  plaintiff  becomes  a  defendant,  with- 
in Code  Civ,  Proc.  §  572."  Whenever  a  plaintiff  brings  an  action 
in  tort,  and  seeks  to  recover  in  tort,  if  he  is  defeated  and  the  de- 
fendant recovers  costs  he  is  entitled  to  have  a  body  execution.  Phil- 
brook  V.  Kellogg,  21  Hun,  238.  The  doctrine  which  we  have  already 
adverted  to  was  approved  in  Parker  v.  Spear,  62  How.  Prac.  394, 
and  it  was  said  that  the  principle  aptly  illustrates  the  truth  of  the 
old  proverb,  that  "those  who  take  the  sword  should  perish  by  the- 
sword."  It  seems  from  the  aflBdavit  that  the  plaintiff  was  willing 
to  obtain  a  body  execution  after  he  had  obtained  judgment  against 
the  defendant,  while  it  remained  unreversed.  The  foregoing  views 
lead  to  the  conclusion  that  the  special  term  fell  into  an  error  when 
it  set  aside  the  body  execution  issued  against  the  plaintiff.  We 
think  the  order  should  be  reversed,  and  the  defendant  should  be  al- 
lowed to  pursue  his  renedy  against  the  plaintiff,  to  recover  the  costs 
of  the  action. 

Order  reversed,  with  flO  costs  and  disbursements,  and  motion  de- 
nied, with  flO  costs.    All  concnr. 


(19  .\pn.  DIv.  29.) 

DODGE  V.  ACKER  et  al. 

(Snpreme  Ckmrt,  Appellate  Division.  Fourth  Department   Jnne  12.  1887.) 

1.  Agency — Wbioht  of  Evidencr. 

A  purchaser  offered  $6,000  for  property,  $4,000  to  be  cash  obtained  from  a 
third  person,  secured  by  first  mortgajre  on  premises,  the  remaining  $2,000  to 
be  a  deferred  payment  secured  by  a  second  mortKage  to  vendor.  The  propo- 
sition being  refused,  the  matter  rested.  Subsequently,  the  vendor's  attorney 
informed  the  purchaser  that  the  old  propoxition  would  be  accepted,  ui)uu 
which  the  transfer  was  made,  and  the  two  mortgages  executed  on  same  day, 
nothing  being  said  by  either  party  at  the  time  as  to  the  precedence  of  the  $4,000 
mortgage.   The  thhrd  person  loaned  the  money  upon  the  express  representation 
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of  a  dlsloterested  person  that  the  vendor  had  agreed  that  the  mortgage  lo 
secure  the  loan  should  t^ke  precedence.  The  vendor  denied  tUat  the  attorney 
was  his  agent  In  the  matter,  but  the  testimony  showed  that  he  bad  told  the 
latter  that  he  would  sell  to  the  purchaser  for  $6,000,  and  the  attorney,  al- 
though In  court,  was  not  placed  on  stand  to  deny  agency.  Hild,  that  the  at- 
torney acted  as  the  ▼eudw'B  agent  In  giving  Information  of  tlie  terms  of  the 
sale. 

.8.    MORTOAOE!) — AS.OIONMENT — Ei^UITIBS. 

Regardless  of  the  question  of  consideration,  the  assignee  of  a  mortgaj^ 
takes  subject  to  all  the  equities  existing  between  the  parties  thereto,  and  also 
to  equities  that  third  persons  have  against  the  mortgagee. 

Appeal  from  special  term,  Seneca  county. 

Action  by  Masourie  Dodge  against  Frederick  L.  Manning  and  oth- 
ers.   From  judgment  for  defendants,  plaintiff  appeals.    AfiBrmed. 

The  following  is  the  opinion  of  Mr.  Justice  RUMSEY,  at  special 
term. 

This  is  fin  action  to  foreclose  a  mortgage.  The  defendants.  Manning  and 
AckiT,  as  executors  of  one  Sophia  Kennard,  have  a  mortgage  upon  the  same 
premises,  dated  at  the  same  time,  and  the  only  question  presented  here  is  one 
of  fact,  and  that  is  whether,  at  the  time  the  mortgage  to  Kennard  was  given, 
it  was  agreed  by  the  holder  of  the  plaintiff's  mortgage  that  the  Kennard  mort- 
gage should  be  a  first  lien  upon  said  premlsesL  It  appears  that  in  March,  188S, 
one  Harvey  Dodge  was  the  owner  of  a  farm  of  land  sittiate  in  the  town  of 
V'arick,  which  the  defendant  Day  wanted  to  buy.  After  considerable  negotia- 
tion, the  price  to  be  paid  for  the  farm  was  agreed  at  56,000,  and  it  was  further 
agreed  that  Day  should  pay  $4,000  in  money  and  should  secure  the  remaining 
$2,000  by  his  mortgage  upon  the  premises.  It  is  the  $2,000  mortgage,  given 
in  pursuance  of  that  agreement,  which  this  action  is  brought  to  foreclose.  Day 
applied  to  the  agent  of  Sophia  Kennard  to  borrow  the  $4,000  to  be  paid  to 
Dodge,  offering  to  secure  the  money  by  a  mortgage  on  these  premises,  and 
repre.«ented  to  the  agent  that  it  had  been  agreed  ijetween  himself  and  Dodge 
that  this  mortgage  to  be  given  to  Mrs.  Kennard  should  be  a  first  mortgage 
upon  the  premises  which  Dotlge  was  to  convey  to  him.  Relying  upon  that 
representation,  Mrs.  Keunard's  agent  advanced  the  sum  of  $4,000,  and  took 
.  as  security  Day's  bond,  secured  by  a  mortgage  on  these  premises.  All  these 
facts  are  substantially  undisputed,  and  the  only  disputed  question  of  fact  is 
whether  Dodge  did  make  the  agreement  that  the  $4,000  mortgage  should  be 
a  firat  lien  upon  the  premises  which  he  was  to  convey  to  Day.  All  the  evidence 
given  upon  the  trial  was  addressed  to  that  question,  and  that  Is  the  only  ques- 
tion which  there  is  to  decide  in  this  case. 

It  was  testified  by  Day  and  one  Blake,  who  assisted  in  the  negotiation,  that, 
after  the  price  of  the  land  had  been  fixed  at  $6,000,  Dodge  was  told  that  Day 
could  raise  $4,000  to  pay  down  »niy  by  giving  a  first  mortgage  upon  these  prem- 
ises, and  that  the  mortgage  to  secure  Dodge  for  his  $2,000  of  deferred  payment 
must  he  a  second  mortgage.  Blake  says  that  Dodge  demurred  to  allowing  this, 
as  it  was  very  natural  he  should  do,  but  finally  agreed  that  he  would  consent 
to  permit  the  $4,000  mortgage  to  be  the  prior  lien,  upon  condition  that  the 
bond  for  $2,000  should  be  signed  by  Day's  father,  who  seems  to  have  been  a 
man  of  responsibility.  Day's  father,  however,  refused  to  execute  this  bond, 
and  thereupon  the  deal  fell  through.  Such  la  the  story  <of  Blake  and  Day,  as 
to  the  first  part  of  the  negotiation  which  was  had  with  Dodge  respecting  the 
sale  of  this  property.  Mr.  Dodge,  who  was  examined  as  a  witness  in  behalf 
of  the  plaintiff,  tells  a  somewhat  different  story,  but  unfortunately  his  mem- 
ory was  evidently  poor,  and  he  contradicted  himself  so  many  times  with 
regard  to  material  as  well  as  immaterial  matters  that  little  credit  can  be  given 
to  what  he  said,  however  much  he  may  have  desired  to  tell  what  he  believed 
to  be  the  truth.  The  story  of  Blake  and  Day,  who  were  entirely  dislntcr- 
e.sted  in  the  matter,  must  be  accepted  as  the  truth  of  the  case,  so  far  as  the 
preliminary  negotiations  were  conc-erned.  After  these  negotiations  had  fallen 
through.  Day  went  to  another  county,  and  there  remained  until  Blake  sent  for 
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lilm,  saying  to  him  substantially  that  the  farm  could  be  bought.    He  on:iie 
bozne,  and  the  sale  of  the  farm  was  finally  completed.    There  is  some  dis- 
pute between  the  parties  as  to  Just  what  took  place  at  the  time  the  dte.l  was 
Stven.    It  Is  conceded  on  all  hands  that  it  was  given  in  the  otHce  of  ouo 
Opdyke,  who  was  then  a  practicing  lawyer  In  the  village  of  Waterloo.     Bl.ike 
and  Day  say  that  before  the  giving  of  the  deed  they  went  to  the  office  of  Mr. 
&f  annlng,  the  attorney  and  agent  of  Mrs.  Kennard,  and  there  Day  executed  the 
bond  and  mortgage  for  $4,00C),  and  received  a  certificate  of  deposit  to  Mrs.  Ken- 
nard, indorsed  by  her.     It  appears  from  the  teatimony  of  Mr.  Manning  that 
be  did  deliver  to  them,  In  return  for  the  bond  and  moitgage,  such  a  certificate 
of  deposit,  and  that  he  did  that  upon  the  faith  of  a  statement  made  to  him 
by  Blake  In  Day's  presence,  that  Dodge  had  agreed  that  the  $4,000  mortgage 
Bbould  be  the  prior  Hen  upon  the  property,  ahead  of  the  J2,000  mortgage,  which 
-was  to  be  given  to  Dodge.     Dodge  was  not  present  at  the  time  the  $4,000 
mortgage  was  given.    Blake  and  Day  testified  that  after  the  $4,000  mortgage 
had  been  given  they  went  with  the  certiflc  ate  of  deposit,  Indorsed  by  Mrs.  Ken- 
nard, to  the  olflce  of  Opdyke,  where  they  found  Dodge  and  his  wife,  the  plain- 
tlfT,  and  Opdyke.     They  say  that  the  deed  was  then  executed  and  delivered  to 
Day,  and  he  executed  the  $2,000  bond  and  mortgage,  and  delivered  that,  with 
a  cortlflcate  of  deport.  Indorsed  by  Mrs.  Kennard,  to  Dodge.     That  Dodge  went 
then  with  Day  to  the  bank,  and  got  the  money  on  the  certificate.     Dodge  said, 
vipoD  his  examination,  that  the  $4,000  was  paid  to  hiui  in  cash,  and  that  he 
did  not  go  to  the  bank  with  Day;   but  upon  cross-examination  be  stated  that 
be  took  the  certificate  of  deposit,  or  the  draft,  as  he  called  it,  to  the  bank,  and 
got  the  money  on  It,  after  he  bad  delivered  the  deed  to  Day,  and  that  he  pro- 
cured two  certificates  of  deposit  for  a  portion  of  the  money,  which  were  pto- 
dnced  upon  the  trial,  and  admitted  by  him  to  have  been  given  to  him.     It  Is 
quite  clear,  therefore,  that  as  to  this  portion  of  the  transaction  the  evidence 
of  Blake  and  Day  must  be  accepted  as  against  the  evidence  of  Dodge.     But 
there  la  no  claim  that  at  the  time  the  deed  was  given  anything  was  said  about 
the  $4,000  mortgage,  although  It  Is  quite  clear  that  at  that  time  Dodge  knew 
where  the  money  had  come  from  which  Day  had  paid  him  In  the  certificate  of 
deposit     It  is  not  claimed  on  the  part  of  the  defeiidants  that  Dodge  and  Day, 
or  Bbike  for  him,  had  any  talk  together,  after  the  first  deal  had  fallen  through, 
with  regard  to  this  transaction.     Neither  does  Dodge  make  any  such  claim. 
But  It  is  very  clear  that  the  attempt  to  bargain  was  at  one  time  abandoned, 
and  that  It  was  sub.sequently  renewed  through  the  intervention  of  somebody 
apparently  representing  Dodge,  who  gave  Blake  to  understand  that  the  con- 
tract could  be  made,  and  Induced  him  to  send  for  Day.     Blake  says  that  what- 
ever Information  he  received  upon  the  said  subject  he  got  from  Opdyke,  and 
be  said  that  before  he  sent  for  Day  he  was  told  by  Opdyke  that  the  original 
PToposition  made  by  Day  would  be  accepted,  and  that  It  was  because  of  that 
Information  that  he  procured  Day  to  come  back  from  Lockport  to  buy  the 
farm.    Day  says  that  after  be  bad  come  back  he  was  ht  Dodge's  house,  who 
asked  him  whether  be  had  procured  the  money  to  buy  the  farm,  and  he  said 
he  could  get  It  by  giving  a  first  mortgage  upon  the  farm,  to  which  he  says 
Dodge  made  no  reply.     It  is  evident  from  all  the  testimony  that  Opdyke  made 
the  communication  which  induced  Day  to  come  liack  from  Lockport  to  buy 
this  farm,  and  that  communication  was,  in  substance,  that  the  proposition  of 
Day  to  pay  $6,000  for  the  farm,  borrowing  $4,000  upon  a  mortgage  to  some 
I  third  person,  which  should  be  a  prior  lien,  and  giving  Dodge  a  $2,000  mm-t- 

r  gage  for  the  balance,  which  should  be  a  second  Incumbrance,  was  accepted. 

The  only  question  is  whether  Opdyke  bad  authority  to  make  this  comnuml- 
>'  cation.     That  he  had  such  authority  is  not  established  by  direct  testimony,  and 

;.'  undoubtedly  upon  the  defendants  was  the  biu-den  of  showing  the  fact.     While 

i:'  their  testimony  on  that  subject  must  necp!:sarily  have  been  quite  meager,  yet  I 

,;  think  there  was  enough  of  It  to  put  upon  the  plaintiff  the  burden  of  explaln- 

'^  ing  the  situation  and  showing  with  whom  the  contract  was  made  If  it  was 

,1  not  made  with  Oixiyke,  and  showing  what  authority  Opdyke  had  If  It  was 

,f  denied  by  the  plaintiec  that  he  had  authority  to  complete  the  bargain.     The 

f  evidence  la  clear  that  Opdyke  was  the  person  who  reopened  the  negotiations 

il  with  Day.     Dodge  says,  upon  his  direct  examination,  that  Opdyke  was  not 

i;  ^Is  agent,  but  that  be  made  Lis  own  bargain.     But  It  is  clear  from  bis  cross- 

r 
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examination  that  be  did  communicate  witli  Opdyke,  and  tliat  be  did  tell  Op- 
tlylie  tliat  Day  could  Imve  the  farm  on  payment  of  $6,000.     Indeed,  he   says 
that  In  his  cross-examination,  and  it  is  almost  necessarily  to  he  Inferred   tliat 
he  authorized  Opdyke  to  commence  negotiations  on  the  subject     Whatever 
negotiations  Opdyke  may  liave  made  in  ptu-suauce  of  this  authority,  and  upon 
which  Day  acted,  I  think  Dodge  was  bound  by  it.     It  appears  that  Opdylce 
did,  in  making  this  communication,  tell  Day  tliat  the  original  proposition   of 
Day  would  be  accepted.     So  it  appears,  by  necessary  Inference  from  the  te»- 
tlmony,  that  Dodge  authorized  Opdyke  to  negotiate  with  Day  with  regard   to 
the  price  of  the  farm;    that  he  gave  him  some  instructions  about  it;   and  tliat 
Opdyke  must  have  known  what  the  original  proposition  was,  because  he  ad- 
vised Blake  to  say  to  Day  that  the  original  proix>8itlon  would  be  accepted. 
Blake  states  fully  that  the  original  proposition  was  to  pay  $6,000,  giving    a 
moi-tgnge  for  f2,000  and  paying  ?4,000  in  cash,  to  be  raised  by  a  first  mortgagre 
upon  the  premises;   and  that  he  understood  that  that  was  the  proposition  ac- 
cepted is  necessarily  to  be  inferred  from  the  fact  tliat  he  took  steps  to  have 
that  precise  proposition  carried  out,  and  borrowed  ?4,000  with  the  representa- 
tion that  it  had  been  agreed  that  the  mortgage  to  be  given  for  It  was  a  first 
mortgage.     Blake  was  a  perfectly  disinterested  man  in  the  tranaactton,  and 
there  is  no  reason  to  believe  that  he  would  have  made  such  a  representation 
had  he  not  supposed  thnt  It  was  tlie  agreement  between  the  parties.     It  is  cer- 
tainly fairly  to  be  inferred  from  the  defendant's  testimony  tliat  Dodge  gave  to 
Opdyke  some  instructions  with  regard  to  this  transaction,  which  Opdyke  acted 
upon  In  renewing  the  negotiations,  and  giving  Blake  the  assurance  which 
Blake  says  he  gave  him;    and  that  he  thought  when  he  did  it  that  he  was 
acting  by  the  authority  of  Dodge.     If  Day  dealt  with  Ojidyke,  acting  upon  the 
authority  of  Dodge,  it  is  fairly  to  be  assumed  that  Opdyke  went  no  further 
than  his  authority  authorized  him  to  go;    and  if  it  la  the  claim  of  the  plalntift 
that  he  exceeded  his  authority,  and  made  a  bargain  which  he  had  no  right  to 
make,  certainly  It  was  for  the  plaintiff  to  show  In  what  respect  he  exceeded 
his  authority  and  what  his  authority  was.     Two  persons  only  knew  precisely 
what  the  f&cts  were  in  that  regard.     One  of  them  was  Dodge,  who,  either  be- 
cause of  the  failure  of  his  recoUectioo,  or  for  some  other  reason,  gave  very 
unsatisfactory  testimony  on  that  point.     The  other  was  Opdyke,  who  sat  in 
the  court  room  assisting  the  counsel  of  the  plaintiff  In  the  trial  of  the  action, 
and  giving  him  advice  and  Information,  but  who  was  not  put  upon  the  stand 
by  the  plaintiff.     As  he  was  not  put  upon  the  stand  by  the  plaintiff,  it  la  fair 
to  assume  that  his  testimony  would  not  have  tended  to  show  that  he  had  any 
less   authority  from   Dodge   than   the   defendant's  testimony   warranted   the 
court  in  inferring  that  be  had.     There  is  no  doubt  that,  in  the  absence  of  any 
proof  upon  the  subject,  the  law  would  imply  that  the  $2,000  mortgage  was  a 
prior  lien  to  any  other  one  given  at  the  same  time  to  a  person  who  was  not 
the  owner;   but  such  a  presumption,  of  course,  will  not  apply  to  a  case  where 
thwe  is  an  express  agreement  as  to  the  priority  of  the  respective  mortgages. 
That  there  was  such  an  agreement  in  this  case  Is,  as  I  have  said,  fairly  to  be 
inferred  from-  the  te«timony.     The  mcHrtgage  then  in  Dodge's  hands  was  a  sub- 
sequent lien  to  the  $4,000  mortgage  given  to  Mrs,  Kennard. 

It  is  not  necessary  to  examine  Into  the  nature  of  the  consideration  paid  by 
Mrs.  Dodge  to  her  husband  for  this  mortgage,  because  it  is  well-settled  law  that 
Mrs.  Dodge,  being  the  assignee,  took  her  mortgage,  not  only  subject  to  all  the 
equities  existing  between  the  parties  to  that  mortgage,  but  to  the  equities 
which  third  persona  could  enforce  against  Dodge.  Greene  v.  Wamlck,  64  N. 
Y.  220;  Hill  v.  Hoole,  116  N.  Y.  299.  22  N.  E.  547;  Owen  v.  Evans,  134  N. 
Y.  514,  31  N.  E.  999.  Mrs.  Dodge  could  get  no  beMer  title  to  this  mortgage 
than  her  assignor  liad,  nor  does  the  mortgage  have  any  higher  standing  as  a 
lien  In  her  hands  than  it  did  in  the  hands  of  her  husband. 

The  conclusion  Is,  necessni'Uy,  that  the  defendant's  mortgage  is  a  lien  prior 
to  that  of  the  plaintiff,  and  the  sale  which  the  plaintiff  is  entitled  to  have  un- 
der her  mortgage  must  be  made  subject  to  the  lien  of  the  mortgage  held  by 
Mrs.  Kennard's  e.xecutors.  As  the  plaintiff  and  these  executors  seem  to  have 
been  litigating  this  matter  in  perfect  good  faith,  there  Is  no  reason  why  Mrs. 
Dodge  should  be  charged  with  the  costs  of  the  litigation  of  this  question,  and 
each  party  may,  however,  have  cus4:s  out  of  the  proceeds  at  the  sale. 
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Edwin  Hicks,  for  appellant. 
Cliarles  A.  Hawley,  for  respondent. 

PER  CURIAM.    Judgment  affirmed,  with  coats,  on  tbe  opinion  o£ 
BUMSEY,  J.,  delivered  at  special  term. 
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liANDON  V.  CITY  OF  SYRACUSE  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department   June  12,  1S97.) 

1.  KusiciPAi.  Corporations— Special  Assessmfnts— Validity. 

An  assessment  by  city  on  particular  property  owners,  made  to  cover  the 
exp^ise  of  water  connections  between  their  properties  and  the  street,  main, 
put  in  by  order  of  the  common  council,  without  authority  or  request  of  the 
owners,  is  illegal;  there  being  no  provision  for  such  taxation  in  tlie  city  char- 
ter. 

•S.  Same— PREstTMiTioN— Bt'RnKN  ok  Proof. 

By  Laws  1885,  c.  26,  K  123,  125,  when  property  Is  sold  for  taxes,  the  war 
rants  delivered  to  the  treasurer  and  the  conveyance  executed  by  him  are 
each  considered  presumptive  evidence  of  the  validity  of  all  previous  pro- 
ceedings, including  the  assessment  of  the  tax.  Hence  the  burden  of  proving 
the  Invalidity  of  such  assessment  Is  upon  the  former  owner. 

Appeal  from  special  term,  Onondaga  connty. 
Action  by  William  N.  Landon  against  the  City  of  Syracuse  and 
another.    From  judgment  for  plainttS,  defendants  appeal.    Affirmed. 

The  following  is  the  opinion  of  Mr.  Justice  HISOOOK  at  special 
term  in  this  and  two  other  similar  actions  tried  together: 

Each  of  these  actions  was  brought  to  have  vacated  and  annulled  as  void  and 
without  jurisdiction  a  purported  local  assessment  for  the  purpose  of  defraying 
the  expense  of  laying  a  connection  between  the  main  water  pipe  In  Salina  street 
and  the  curb  of  plaintiff's  property,  and  to  have  restrained  and  enjoined  all  pro- 
ceedings Instituted  or  threatened  for  the  pm-pose  of  enforcing  such  assessimeiit. 
A  twofold  defense  Is  urged— First,  tliat  such  assessment  Is  valid;  and,  second, 
that,  even  if  it  Is  Invalid,  there  is  no  occasion  for  this  resort  to  a  court  of  equity. 
There  was  substantially  no  dispute  upon  the  trial  of  these  actions  about  the  facts, 
and  In  each  thereof  the  following,  amongst  other  facts,  were  eitlier  undl.i^puted 
upon  the  pleadings,  or  conceded  upon  the  trial:  Some  time  on  or  about  October 
24,  1892,  the  common  council  of  the  city  of  Syracuse  entered  Into  a  contract  for 
the  paving  of  South  Snllna  street  in  front  of  the  premlFes  of  each  of  the  alwve- 
nanied  plalntiflTs.  Prior  to  the  paving  of  said  street,  and  on  or  about  October  24, 
185>2,  a  resolution  was  adopted  by  the  common  council  requesting  the  water  com- 
missioners to  put  the  necessary  water  mains  in  said  street  where  such  pavement 
was  to  be  laid;  and  thereafter,  and  prior  to  June  5,  1883,  the  property  owuei's 
.at  the  location  Involved  were  notified  by  the  commissioner  of  public  works  lo 
malce  necessary  water  connections  with  said  water  mains,  and  that,  in  case  of 
their  failure  so  to  do,  the  same  would  be  made  by  the  city  at  tiieir  expense. 
Thereafter,  and  on  or  about  June  15,  1893,  by  the  common  council  of  said  city,  tlie 
clerls  was  directed  to  advertise  for  making  such  of  said  connections  with  the 
water  main  as  had  not  been  made  by  the  property  owners,  and  some  time  subse- 
quent ttiereto  the  common  council,  by  resolution,  authorized  and  directed  a  con- 
tract to  be  made  by  the  mayor  and  cleric  for  making  said  water  connections. 
Thereafter,  the  assessors,  by  said  common  council,  wo'e  directed  to  assess  the 
cost  of  malclng  such  connections  upon  the  property  ownet*  involved,  including 
plaintiffs,  wtiich  they  tliereafter  did,  resulting  In  the  assessment  complained  of; 
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and  thereafter  proceeding  were  Instituted  to  collect  such  assessments,  pursuant 
to  tlie  provisions  of  the  charter,  giving  rise  to  the  proceedings  set  forth  and  com- 
plained of  In  these  actions,— namely,  the  delivery  of  a  warrant  for  the  collection 
of  said  assessments  to  the  city  treasurer,  the  filing  of  the  tax  roll  of  uncollected 
taxes,  Including  those  In  question,  for  the  year  1893,  and  the  advertisement  for 
sale  of  the  property  of  the  plalntifts,  respectively,  by  said  treasurer,  for  tlie 
nonpayment  of  said  assessment  It  was  further  admitted  that  said  treasurer 
threatened  and  intended  to  sell  the  properly  of  plaintiffs,  as  stated  In  said  adver- 
tisement, that  said  sale,  at  the  time  of  the  commencement  of  these  actions,  bad 
been,  and  then  stood,  adjourned,  and  that  said  assessments  stood  upon  the  records 
in  the  office  of  the  treasurer  of  the  city  of  Syracuse  and  of  the  clerk  of  the  county 
of  Ononda^  as  unpaid.  There  was  no  claim  that  any  action  was  taken  by 
or  in  behalf  of  the  property  owners  in  question,  asking  for  or  anttaorlzinK  tlie 
laying  of  these  water  connections. 

It  seems  quite  clear,  upon  all  of  the  facts,  there  being  no  petition  or  application 
by  plaintiffs  therefor,  that  the  dty  did  not  have  authority,  under  any  provisions 
of  the  charter,  to  so  lay  these  water  connections,  and  then  assess  the  expense  of 
so  doing  upon  the  respective  properties  of  plaintiffs,  and  that  the  as.«essments 
complained  of  were  and  are  without  jurisdiction  and  invalid.    There  can  be  no 
question  but  that  good  management  required  the  common  council  to  put  in  tlie 
water  connections  Just  as  it  did,  before  the  laying  of  an  expensive  asphalt  pave- 
ment through  Sallna  street.    This  Is  so  patent  that  the  charter  abs<dutely  required 
It  to  do  it  (section  165,  as  amended,  c.  960,  Laws  1895);    and  I  appreciate  the 
pertinency  of  the  suggestion  made  by  defendants'  counsel,  that  It  was  rather  em- 
barrassing to  have  the  charter  compel  the  city  to  do  this  work,  and  the  law  then 
restrain  it  from  collecting  the  expense  thereof  from  the  property  which  alone  could 
properly  be  made  chargeable  therewith.    Tills,  however,  was  only  a  temporary 
emban-assment,  Incidental  to  the  change  In  sj'stem  of  our  water  supply.    Formerly 
these  expenses  were  chargeable  to  the  water  company,  and  now  that  that  source 
of  repayment  to  the  city  has  passed  out  of  existaice  ibut  since  the  work  In  ques- 
tion here),  additional  legislation  has  been  passed,  as  I  understand  it,  providing  for 
reimbursement  by  local  assessments. 

Tlie  question  giving  rise  to  the  main  contention  upon  the  trial  was  whetber, 
assuming  these  assessments  to  be  void,  the  facts  warranted  plaintiffs  in  bringing, 
respectively,  these  actions  to  vacate  said  assessments,  and  enjoin  defendants 
from  any  attempt  to  enforce  them;  and  this  question.  In  turn,  was  made  de- 
pendent upon  the  other  one,— whether  a  person  seeking  to  enforce  rights  under 
one  of  these  assessments  against  the  property  purporting  to  be  affected  thereby 
would  be  compelled  to  disclose  the  Invalidity  of  the  assessments,  so  as  to  defeat 
this  purpose,  or  whether,  without  so  doing,  he  would  be  able  to  present  a  prima 
facie  case  of  right,  which  would  cast  upon  the  property  owner  the  burden  of 
establishing  the  Invalidity  of  the  assessment.  There  is,  as  I  understand  It,  sub- 
stantially no  difference  of  opinion  between  the  counsel  for  the  respective  parties 
that.  If  laie  first  alternative  should  prevail,  the  plaintiffs  would  not  be  entitled  to 
bring  these  actions;  that  if  the  second  <me  Is  the  case  here  presented,  they  are  en- 
titled to  so  bring  them.  I  think  tliat  the  latter  proposition  is  the  correct  one;  that 
the  plaintiffs  would  be  compelled  to  sliow  the  Invalidity  of  the  assessment,  and 
that,  therefore,  they  are  entitled  to  maintain  these  actions. 

No  serious  contention  seems  to  be  made  in  behalf  of  the  defendants  that  they 
have  not  done,  and  threatened  to  do,  enough  In  the  way  of  making,  placing  upon 
record,  and  enforcing,  these  assessments  to  furnish  the  liasis  for  au  action  In  that 
respect,  and  for  apprehending  that  In  due  time  deeds  of  the  plaintiffs'  property 
will  be  given  under  these  assessments.  The  plaintiffs  then  point  to  these  pro- 
visions of  the  charter  of  the  city  of  Syracuse  (chapter  26,  I.aws  18$>5)  which  pro- 
vide, the  one  (section  125),  that  the  warrant  to  be  delivered  to  the  trea.iurer  in  case 
of  unpaid  assessments  like  this  shall  be  presumptive  evidence  that  all  the  previous 
proceedings,  Including  the  assessing  and  levying  of  the  tax,  were  p^ular  and  ac- 
cording to  law,  and  the  other  (section  123),  that  "every  such  conveyance  ia  pur- 
suance and  enforcement  of  unpaid  assessments  shall  be  executed  by  said  treasurer 
under  his  hand  and  seal  of  said  city  •  •  •  and  such  conveyance  shall  be  con- 
clusive evidence  that  the  sale  was  regular,  and  also  presumptive  evidence  that 
all  tlie  previous  proceedings  were  regular  accor^ng  to  law  and  the  provisions  of 
this  act"    And  from  these  provisions  they  claim  that  unless  restrained,  the  deed 
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to  be  given,  based  upon  these  assessments,  will  be  regular  upon  its  face,  an* 
not  only  will  not  show  the  lack  of  Jurisdiction  and  the  Invalidity  of  these  assess- 
ments, but,  under  the  statute,  will  carry  an  express  presumption  of  rejfularity 
and  validity.  As  above  stated,  I  think  this  will  be  the  effect  of  the  deed  dlrtcted 
to  be  given  In  pi^oceedings  for  the  enforcement  of  unpaid  assessments  like  this. 
See  Sixth  Ave.  R.  Co.  v.  City  of  New  York,  63  Hun,  271,  17  N.  Y.  Supp.  903; 
Allen  V.  City  of  Buffalo,  39  N.  Y.  386. 

The  cases  of  Ensign  v.  Barse,  107  N.  Y.  329,  14  N.  E.  400,  and  IB  N.  B.  401, 
and  Joslyn  ▼.  Rockwdl,  128  N.  Y.  384,  28  N.  B.  604.  cited  In  behalf  of  the  de- 
fendants, and  \rbereln  tjhe  effect  of  language  analogous  to  that  used  by  the  pro- 
visions of  the  charter  in  reference  to  the  deeds  in  question  is  considered,  are  not. 
in  my  Judgment,  decisive  in  this  case  against  the  plaintiffs'  contentions.  In  those 
cases  and  In  the  one  of  People  v.  Turner,  117  N.  Y.  227.  22  N.  E.  1022,  cited 
therein,  the  court  had  under  consideration  the  question  whether  a  statute  clothing 
certain  conveyances  with  the  presumption  of  regularity  and  validity  in  certain  re- 
spects prevented  a  party  from  overturning  such  conveyances  by  showing  that 
the  proceedings  upon  which  they  were  based  were  without  Jurisdiction.  They 
did  not  decide  that  the  conveyances  referred  to  in  these  statutes,  when  produced, 
did  not  carry  with  them  a  presumption  of  validity,  and  create  a  prima  facie  title, 
subject  only  to  being  overturned  by  affirmative  evidence.  In  fact,  an  examination 
of  the  record  cm  the  trial  of  some,  at  least,  of  those  cases  discloses  that  it  was 
held  that  the  conveyances,  under  the  provisions  of  tlie  statute,  being  produced, 
did  create  a  prima  facie  title,  and  impose  the  burden  of  attack  upon  the  other 
party.  Those  cases.  Involving  the  consideration  of  language  quite  analogous  to 
that  under  consideration  hn-e,  are,  therefore,  authorities  for  the  plaintiffs'  conten- 
tion that  the  provisions  of  the  charter  would  give  the  deed  to  be  executed  upon 
these  assessments  a  presumption  of  validity  and  regularity,  requiring  them,  by 
affirmative  evidence,  to  show  lack  of  Jurisdiction.  Invalidity,  etc. 

It  is  well  settled  that,  this  being  the  case,  the  plaintiffs  are  entitled  to  bring 
these  actions  to  have  the  assessments  complained  of  vacated,  and  all  proceedings 
thereunder  enjoined.  Scott  v.  Onderdonk,  14  N.  Y.  9;  Allen  v.  City  of  Buffalo, 
39  N.  Y.  386;  Rumsey  v.  City  of  Buffalo,  97  N.  Y.  114. 

In  accordance  with  tbese  views,  the  plaintiffs  are  mtitled  to  Judgment  vacating 
the  assessments  complained  of  by  them  respectivdy,  and  enjoining  proceeding 
thereunder,  etc.,  and  findings  and  Judgment  may  be  prepared;  the  plaintiff  in 
each  case  being  awarded  taxable  costs. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Charles  E.  Ide,  for  appellants. 
Woods  &  &nith,  for  respondent 

PER  CURIAM.    Judgment  aflBrraed,  with  costs,  on  the  opinion  of 
HISCOCK,  J.,  delivered  at  special  term. 


GRAHAM  V.  LAWYERS'  'HTLB  INS.  CO.  OP  THE  CITY  OP  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department.   August  4,  1897.) 

1.    RBCEIVKKS— TlTLK   TO   AbSETS. 

A  receiver,  appointed  in  supplementary  proceedings,  of  aU  the  property  of 
a  judgment  debtor,  Is,  by  the  conveyance  of  the  debtor,  made  to  him  in 
pursuance  of  an  order  of  the  court,  invested  with  the  absolute  title  to  all  the 
property  so  conveyed. 
i.  Same — Appearance  in  Action. 

Where  a  person  is  made  party  defendant  in  foreclosure  by  hl.<i  Individual 
name,  followed  by  the  word  "receiver"  only,  and  appears  generally  by  at- 
torney, who  in  his  notice  of  appearance  states  that  be  appears  for  such  de- 
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and  80  New  York  State  Reporter. 

fendant  ^'recelTcr,"  he  becomes  a  party  to  tbe  suit  In  his  representative  ca- 
pacity as  receiver,  and  Is  bound  by  the  Judgment  therein  as  such  peceirer. 

Claim  of  Amelia  M.  Qraham  against  the  Lawyers'  Title  Lnsaranee 
Ck»mpany  of  the  city  of  New  York  for  loss  sustained  in  respect  to  a  ti- 
tle insuKd  by  defendant.  Submitted  on  agreed  case.  Judgment  for 
defendant. 

The  defendant  insured  the  title  of  the  plaintiff  to  certain  premises  la  New 
York.  iSul>8equeutly  plalntifTs  title  was  rejected,  upon  an  examination  for 
■a  loan,  for  which  application  liad  been  made  to  the  Harlem  Savings  Bank. 
The  loss  which  the  plalntiif  claims  to  have  sustained  up  to  the  present  time 
is  the  sum  of  $74,  paid  for  counsel  fees  in  the  ezamlnatioa  of  the  title,  l^e 
plaintiff  claims  that  the  title  is  not  good  and  marketable,  while  the  defendant 
insists  that  It  is,  and  nothing  Is  due  under  the  policy.  On  March  31,  1S58,  Ben- 
jamin M.  Whitlock  was  the  owner  in  fee  of  the  premises  in  question.  On  that 
day  he  executed  a  mortgage  thereon  to  tiouvemeur  Morris,  to  secure  the  snm 
•of  $4,000.  Subsequently  ttiree  Judgments  were  recovered  against  WhlUot-Jc. 
4ind  docketed  in  the  county  of  Westchester,  in  which  the  premises  were  situ- 
ated. Executions  thereon  were  subsequently  Issued  to  the  sheriff,  who  re- 
turned them  unsatisfied,  and  thereafter  supplementary  proceedings  were  insti- 
tuted, which  resulted  in  the  appointment  of  one  John  P.  Jenkins  as  receiver 
•of  all  the  property  of  the  said  Benjamin  M.  Whitlock,  who  was  ordered  to  as- 
sign and  transfer  ail  his  property  to  the  aald  receiver.  In  obedience  to  said 
order,  Whitlock  thereafter  executed  and  delivered  to  the  said  receiver  a  deed 
ccmveylug  all  of  his  property,  including  the  premises  in  question,  and  the  deed 
was  dul}-  recorded.  A  little  later,  Whitlock  died,  and  shortly  thereafter  a  salt 
was  commenced  to  foreclose  the  mortgage  hereinliefore  referred  to.  To  this 
suit  John  P.  Jenkins,  receiver,  was  made  a  party  defendant,  being  named  and 
described  in  the  title  and  caption  of  the  said  action  aa  follows,  and  not  other- 
wise, viz.:  "John  P.  Jenkins,  receiver."  Subsequently  he  appeared  generally 
In  the  action  by  attorney,  the  notice  of  appearance  stating  that  he  appeared  for 
John  P.  Jenkins,  receiver.  Whltlock's  heirs  and  devisees  were  not  all  made 
parties  to  the  suit,  but  bis  executors  were,  and  appeared  by  attorney. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON. 
O'BRIEN,  and  PARKER,  JJ. 

Hasten  &  Nichols,  for  plaintiff. 
Parsons,  Shepard  &  Ogden,  for  defendant. 

PARKER,  J.  The  plaintiff's  first  contention  is  that  the  title  of 
the  debtor  Whitlock  was  not  unqualifiedly  vested  in  Jenkins  as  re- 
ceiver; that  such  title  as  this  officer  of  the  court  acquired  was  so 
qualified  and  limited  as  not  to  exhaust  the  title  of  the  judgment  debt- 
or, which  descended  to  his  heirs  at  law  upon  his  death,  and,  as  they 
were  not  made  parties  defendant  in  the  foreclosure  action,  they  have 
not  been  devested  of  that  title.  The  plaintiff  claims  that  this  posi- 
tion is  fully  supported  by  Moore  v.  Duffy,  74  Hun,  78,  26  N.  Y.  8upp. 
340,  but  a  careful  examination  of  the  case  discloses  that  this  claim  is 
not  well  founded.  In  that  case  the  debtor  did  not  convey  his  real 
estate  to  the  receiver.  An  order  appointing  a  receiver  was  made, 
and  from  the  time  of  its  filing  the  real  property  became  vested  in 
the  receiver.  Code  Civ.  Proc.  §  2468.  Subsequently  the  judgment 
debtor  conveyed  his  right,  title,  and  interest  to  a  third  party,  and  it 
was  held  that,  subject  to  the  right  of  the  receiver  to  resort  to  the 
land  for  the  payment  of  the  judgment,  the  title  remained  in  the  judg- 
ment debtor,  and  by  his  conveyance  to  Costello  became  vested  in  him. 

In  the  case  at  bar,  if  the  court,  after  making  the  order  appointing 
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the  receiver,  had  omitted  to  take  further  action,  Moore's  Case  and 
"tliis  one  would  have  been  alike,  in  so  fur  as  the  question  now  under 
consideration  is  concerned.     Jiut  Whitlock,  instead  of  conveying 
"Whatever  interest  he  had  in  the  premises  to  a  third  party,  us  in 
Moore's  Case,  conveyed  it  to  the  receiver.     If  it  be  assumed,  there- 
fore, that  by  the  order  appointing  Jenkins  receiver  he  only  acquired 
the  right  to  resort  to  the  land  to  pay  the  judgment,  the  title  remain- 
ing in  Whitlock,  still  that  title  subsequently  became  vested  in  the  re- 
ceiver by  the  deed  from  Whitlock.     It  matters  not  whether  the  con- 
veyance was  made  voluntarily,  or  in  pursuance  of  an  order  of  the 
court,  for  in  either  case  the  legal  effect  was  to  devest  the  grantor 
of  title,  and  vest  it  in  the  grantee.     Thereafter  the  right  remained  in 
the  judgment  debtor  to  call  upon  the  receiver  to  appoint,  which  was 
a  chose  in  action,  and  passed  to  the  executor,  who  was  made  a  party 
defendant  in  the  foreclosure  suit.     Porter  v.  Williams,  9  N.  Y.  150; 
Banks  V.  Potter,  21  How.  Prac.  473.     The  title  having  been  vested 
in  the  receiver  by  a  deed  duly  executed  and  recorded,  it  was  not 
necessary  that  his  grantor,  or  any  of  his  predecessors  in  title,  should 
have  been  made  parties  to  the  foreclosure  suit,  but  it  was  essential, 
in  ord»  to  devest  the  receiver  of  title,  that  he  should  be  made  a 
party.    "John  P.  Jenkins,  receiver,"  was  made  a  party;  but  it  is  said 
that  this  was  not  a  sufficient  compliance  with  the  rule,  which  requires 
that  a  reasonably  definite  description  of  a  party  appearing  in  a  rep- 
resentative capacity  must  be  contained  in  the  title  of  the  action,  or, 
in  default  thereof,  that  the  allegations  in  the  body  of  the  complaint 
must  clearly  indicate  the  precise  character  in  which  the  party  is 
sued.     In  Landon  v.  Townshend,  112  N.  Y.  93, 19  N.  E.  424,  Mr.  Wad- 
dell,  general  assignee  in  bankruptcy,  was  made  a  defendant,  withour 
any  addition  whatever  to  his  individual  name,  and  he  appeared  by  an 
attorney;  the  notice  being  in  the  general  form,  specifying  an  appear- 
ance "for  the  defendants  in  the  action."    So  far  as  the  record  of  the 
case  on  appeal  shows,  there  was  no  reference,  either  in  the  summons 
and  complaint,  or  in  the  proceedings,  at  any  stage,  of  the  nature  of  his 
title  or  interest  in  the  pronises.     In  form,  therefore,  the  action  was 
against  him  as  an  individual,  and  his  appearance  was  in  his  individ- 
ual, and  not  in  his  representative,  character.     It  was  held  that  the 
foreclosure  was  insufficient  to  bar  the  equity  of  redemption  of  the 
defendant  as  assignee  in  bankruptcy.     In  theopinion  the  court  said: 

"To  bind  tbe  estate  of  a  bankrupt  in  the  hands  of  his  assignee  by  an  adverse 
jndlcial  proceeding,  or  by  a  judgment  of  foreclosure  In  a  suit  commenced  after 
the  bankruptcy,  It  Is,  we  think,  Indl.spensabie  that  the  suit  or  proceeding  should 
have  been  brought  against  the  assignee  distinctively  In  his  representative  and 
official  character,  or,  at  least,  that  it  should  in  some  way  appear  on  the  face 
of  tbe  proceedings  that  they  related  to,  or  atiected,  the  bankrupt's  estate;  and 
that  It  Is  not  sufficient  that  the  assignee  is  individually  named  In  tbe  process 
or  pleadings,  without  any  averment  of  his  representative  character.  That  is, 
we  think,  In  accordance  with  the  general  tenor  of  adjudication.  The  papers 
served  on  Waddell  gave  him  no  notice  that  the  suit  related  to  tbe  property  of 
the  bankrupt" 

It  is  said  in  this  case  that  the  receiver  did  not  have  notice  that 
the  suit  related  to  the  property  of  the  judgment  debtor,  because, 
while  the  word  "receiver"  was  used,  it  was  but  a  descriptio  personae, 
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and  did  not  gire  to  him  other  than  a  personal  or  individual  cliar- 
acter  in  the  action.  Assuming  that  sach  would  be  its  legal  effect  if 
standing  alone,  we  are  further  to  inquire  whether,  considered  in  con- 
nection with  other  steps  in  this  action,  his  representative  character  in 
the  suit  was  affixed  to  him.  In  Been  y.  Shannon,  73  N.  Y.  293,  the 
court  said: 

"But  It  baa  been  held,  on  the  other  hand,  that  thongb  there  be  nought  In  the 
title  of  the  process  (^  the  complaint  to  give  a  representative  character  to  tbe 
plaintiff,  that  the  frame  and  averments  and  scope  of  the  complaint  may  be  snch 
aa  to  affix  to  him  such  character  and  standing  In  tbe  litigation." 

It  is  true  that  there  was  nothing  in  the  complaint,  aside  from  a 
description  of  the  premises,  to  apprise  him  that  he  was  made  a  de- 
fendant in  his  representative  capacity;  and,  if  he  had  refrained 
from  taking  a  part  in  the  litigation,  he  might  have  urged  that  he  did 
not  have  notice  tliat  he  was  made  a  party  in  his  official  character. 
He  did  not  take  this  coarse,  however,  but  appeared  generally  in  the 
suit  by  attoraey,  who  described  him  in  the  notice  of  appearance  aa 
receiver.  His  voluntary  appearance  not  only  indicated  that  he  was 
in  fact  apprised  that  the  suit  was  brought  against  him  in  his  rep- 
resentative capacity,  but,  considered  in  connection  with  the  con- 
tents of  the  summons,  it  operated  to  affix  to  him  as  a  defendant  his 
representative  capacity  in  the  suit,  and  the  judgment  of  foreclosure 
devested  him  as  receiver  of  all  title  to  the  premises.  The  defendant 
should  have  judgment,  with  costs.     All  concur. 


PARISH  V,  ROGERS. 
(Snpreme  Oonrt,  Appellate  Division,  Fourth  Department     July  29,  VBSfl.) 

1.  Rbstrictions  on  Alienation— Conbtruction. 

A  prohibition  upon  the  free  alienation  of  property  most  be  strictly  con- 
strued. 

2.  Lbasbs  of  Fakm  Lands  -Tbbh. 

A  lease  of  a  farm  during  the  lifetime  of  the  lessor  and  of  his  wife,  for 
rent  payable  to  the  lessor  during  his  lifetime,  and  after  his  death  to  his 
widow,  is  not  void  ab  initio,  but  can  be  valid  for  12  years  only,  under  Const 
1895,  art.  1,  §  13,  providing  that  "no  lease  or  grant  of  agricultural  land,  for  a 
longer  period  than  twelve  yeara,  hereafter  made.  In  which  shall  b«  z«Wirved 
any  rent  or  service  of  any  liind,  shall  be  valid." 

FoUett  and  Adams,  JJ.,  dissenting. 

Appeal  from  special  term,  Qeneeee  county. 

Ejectment  by  George  E.  Parish  against  Arthur  P.  Rogers.  From 
a  judgment  in  favor  of  defendant  (40  N.  T.  Supp.  1014),  plaintiff  ap- 
peals.   Affirmed. 

The  facts,  briefly  stated,  are  these:  On  the  25th  day  of  February,  188S,  one 
EUsha  H.  Parish  executed  and  delivered  to  the  defendant  a  lease  or  grant  of 
certain  agricultural  lands,  which  by  its  terms  runs  during  the  natural  life  of 
the  lessor  or  grantor  and  of  his  wife,  reserving  an  annual  rent  of  $300.  pay- 
able quarterly  during  his  lifetime,  and  at  his  death  to  his  widow  during  her 
natural  life.  The  grantor  died  in  188i>,  leaving  a  last  will  and  testament,  hy 
which  he  devised  said  lands  to  the  plaintiff.  Tbe  wife  of  the  grantor  was  still 
living  at  the  time  of  the  trial  of  this  action.    In  April,  1896,  the  plaintiff  com- 
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menced  an  action  for  the  recovery  of  the  possession  of  said  lands,  based  upon 
the  ground  that  said  leaae  or  grant  was  made  in  contravention  of  the  provisions 
of  section  13,  art.  1,  of  the  constitution,  and  was,  therefore,  null  and  void: 
"No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than  twelve  years, 
hereafter  made,  in  which  shall  be  reserved  any  rent  or  sorvice  of  any  kind, 
shall  be  valid." 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Bowan  &  WasLbum,  for  appellant. 
M.  H.  Peck,  Jr.,  for  respondent. 

GREEN,  J.  The  precise  question  for  determination,  broadly 
stated,  is  whether  the  creation  of  estates  for  life  in  agricultural  lands, 
with  a  reservation  of  rent,  are  prohibited  by  the  constitution.  In 
other  words,  whether  the  instrument  of  grant  or  lease  creating  such 
an  estate  is  void  ab  initio.  In  ascertaining  the  true  interpretation 
of  this  constitutional  provision  and  in  determining  the  extent  or 
limits  of  its  operation,  we  may  be  assisted  in  arriving  at  a  just  con- 
clusion by  a  statement  of  certain  general  principles.  In  Settle  v. 
Van  Evrea,  49  N.  Y.  280,  the  court  held  that  the  restriction  against 
certain  judicial  officers  acting  as  referees  did  not  apply  to  "com- 
missioners of  appeals,"  because  the  clause  in  the  constitution  there 
under  consideration  did  not,  by  its  terms,  literally  include  those  offi- 
cers, though  the  same  reasons -most  have  existed  for  including  the 
commissioners  in  the  prohibition  which  were  applicable  to  the  court 
of  appeals  proper.  Allen,  J.,  stated  the  true  principle  of  interpre- 
tation to  be  observed  in  these  words: 

"It  to  meet  exigencies  and  to  prevent  mischiefs  It  Is  allowable,  sometimes, 
to  depart  from  the  strict  letter  of  a  law,  and  imply  an  Intent  not  clearly  ex- 
pressed in  the  construction  of  ordinary  statutes,  which  may  be  framed  in 
haste,  and  with  none  of  the  formalities  that  attend  the  preparation  and  adop- 
tion uf  a  state  constitution,  it  would  I>e  dangerous  in  the  extreme  to  extend 
the  operation  and  effect  of  a  written  constitution  by  construction  beyond  the 
fair  scope  of  its  terms,  merely  because  a  restricted  and  more  literal  Interive- 
tatlon  might  be  inconvenient  or  impolitic,  or  because  a  case  may  be  supposed 
to  be,  to  some  extent,  within  the  reasons  which  led  to  the  introduction  ot  8<Hne 
particular  provision  plain  and  precise  in  its  terms.  That  would  be  pro  tanto 
to  establish  a  new  constitution,  and  do  for  the  people  what  they  have  not 
done  for  themselves.  The  terms  of  the  instrument  being  clear  and  free  from 
doubt,  and  having  a  well-understood  meaning  and  application,  the  better  way 
is  to  stand  upon  the  maxim  'Ita  lex  scripta  est,'  ana  leave  any  supposed  de- 
fect or  omission  to  be  remedied  by  the  people  or  by  legislation.  *  *  *  The 
prohibition  is  simple  and  direct,  contained  In  a  single  paragraph,  the  terms 
of  which  are  apposite,  conveying  a  distinct  and  definite  idea,  and,  if  they  are 
extended.  It  can  only  be  done  by  conjecture  as  to  the  possible  intent  of  the 
framers  of  the  clause,  and  upon  a  theory  as  to  some  policy  supposed  to  be 
shadowed  forth.  The  effect  of  the  prohibition  cannot  be  enlarged  by  con- 
jectiue  or  implication." 

See,  also,  People  v.  Dayton,  55  N.  Y.  367,  375;  Countryman  v. 
Norton,  21  Hun,  17,  19. 

If  a  lease  or  grant  of  an  estate  for  life  is  to  be  judicially  declared 
to  be  one  "for  a  longer  period  than  twelve  years,"  and  therefore  ob- 
noxious to  the  constitutional  limitation,  such  adjudication  must  be 
founded,  not  upon  the  particular  words  or  terms  in  which  the  pro- 
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public  policy.  Or,  in  other  words,  that  such  a  grant  comes  within 
the  spirit  of  the  provision,  though  not  within  the  letter.  But  the 
application  of  such  a  principle  of  interpretation  to  a  consdtational  or 
statutory  provision  of  this  character,  restricting,  as  it  does,  the  right 
of  free  alienation  of  property,  is  not  proper.  The  right  of  alienation 
being  a  fundamental  right,  it  is  subject  only  to  such  restrictions  and 
limitations  in  its  exercise  as  the  constitution  may  prescribe,  either 
in  express  terms  or  by  clear  and  necessary  implication;  or  to  each 
restrictions  as  the  legislature,  acting  within  its  constitutional  pow- 
ers, noay  deem  proper  to  impose  for  the  public  good.  A  particular 
prohibition  upon  the  free  alienation  of  property  cannot  be  extended 
or  enlarged  beyond  the  terms  in  which  the  restriction  is  expressed 
by  the  application  of  any  rule  of  liberal  interpretation.  On  the  con- 
trary, the  provision  must  be  made  to  bear  a  restrictive  interpretation, 
and  be  limited  in  its  operation  and  effect  by  the  language  employed. 
If  we  hold  that  an  estate  for  life  is  per  se  an  estate  exceeding  12 
years  in  duration,  and  therefore  void,  it  follows  that  such  estates  in 
agricultural  lands,  with  a  reservation  of  rent,  are  entirely  abrogated, 
and  the  owner  of  property  is  prohibited  from  creating  such  an  estate, 
either  for  his  own  lite  or  that  of  another.  The  only  way  to  avoid 
the  constitutional  restriction  would  be  to  declare  that  the  estate 
should  cease  at  the  expiration  of  12  years  if  the  grantor  or  grantee 
(as  the  case  may  be)  should  then  be  .living.  The  same  result  may 
well  be  accomplished  by  giving  effect  to  the  constitutional  provision 
that  the  grant  or  lease  shall  no  longer  be  valid  after  12  years,  and 
by  judicially  declaring  that  thereupon  the  grant  shall  be  void,  and 
the  rent  reserved  shall  cease;  that  upon  the  expiration  of  that  period 
the  reciprocal  obligations  of  the  parties  are  annulled  by  operation  of 
law;  the  grantor  is  entitled  to  his  land,  and  the  grantee  is  free  from 
the  payment  of  rent.  It  will  be  observed  that  there  is  no  declaration 
of  intent  to  abrogate  grants  of  life  estates  in  agricultural  lands  in 
which  rent  or  service  of  any  kind  shall  be  reserved.  And,  since  the 
creation  of  such  estates  is  not  prohibited,  either  in  express  terms  or 
by  necessary  implication,  it  ill  becomes  the  judicial^  to  declare  such 
prohibition  upon  a  mere  presumption  of  intention  nowhere  Indicated 
in  the  constitution.  The  purpose  of  the  enactment  was  not  to  inter- 
dict the  creation  of  such  estates,  but  to  limit  the  period  of  time  be- 
yond which  they  shall  not  extend.  Where  the  term  is  specified  in 
the  lease,  and  exceeds  the  limitation,  it  is  void  per  se;  but  where 
it  is  left  indefinite,  and  its  termination  depends  upon  the  contingency 
of  death,  which  may  happen  within  the  period  of  limitation,  it  can- 
not be  said  to  be  void  ipso  facto,  as  being  made  for  a  period  longer 
than  12  years.  Non  constat  but  that  the  estate  will  terminate  with- 
in the  period.  It  does  not  appear,  therefore,  from  the  terms  of  the 
grant,  that  it  will  last  longer  than  12  years.  In  respect  to  whether  the 
grant  is  void  upon  its  face,  the  words  "longer  period"  should  be  con- 
strued as  meaning  a  definite  period,  and  as  not  applicable  to  estates 
whose  duration  is  wholly  indefinite  and  uncertain.  This  grant  is 
not,  by  its  terms,  a  lease  "for  a  longer  period  than  twelve  years," 
bat  for  an  indefinite  time,  which  can  only  be  made  definite  or 


iSup.  Ct.)  PARISH    V.  ROGERS.  1061 

fixed  by  the  happening  of  a  contingency,  viz.  death,  which  may  oc- 
cur within  the  limitation.  The  instrument  cannot,  therefore,  be 
said  to  create  a  term  for  a  longer  period  than  12  years,  within  the 
meaning  of  the  provision.  The  word  "period"  may  mean  an  indef- 
inite time  as  well  as  a  time  specified,  but  it  cannot  have  that  mean- 
ing here,  for  the  word  relates  to  a  specified  period,  and  this  grant  is 
for  an  indefinite  time,  which  may  expire  within  the  period  beyond 
which  it  cannot  continue  in  legal  operation  or  effect.  The  purpose 
intended  to  be  accomplished,  or  the  mischief  designed  to  be  remedied 
or  obviated  by  this  enactment,  viz.  to  prohibit  the  reservation  of  rent 
or  service  upon  leases  for  long  pcriocLs  of  years,  may  be  safSciently 
effectuated  by  upholding  the  validity  of  the  life  estate  created  until 
the  time  limited  arrives,  when  the  obligation  to  pay  rent  shall  cease. 
The  learned  judge  (Spring,  J.)  who  delivered  the  opinion  in  the 
court  below  well  says  that  the  instrument  itself  does  not  in  express 
terms  come  within  the  prohibition  of  the  constitution.  The  term 
may  extend  beyond  the  restricted  period,  or  it  may  expire  before  that 
time.  The  provision  curtails  the  rights  of  owners  of  estates.  It 
places  a  restriction  upon  the  disposition  of  their  property.  And  in 
order  to  make  this  curtailment — this  restriction — effective,  the  instru- 
niciit  itself  should  clearly  come  within  the  pale  of  the  inhibition. 
That  the  court  cannot  hold  as  matter  of  law  that  this  instrument  will 
extend  for  a  longer  period  than  12  years.  Its  termination  depends 
upon  providential  interposition,  and  not  upon  the  volition  of  the  par- 
ties, so  there  was  no  attempt  to  violate  the  constitutional  interdict, 
as  in  some  of  the  cases.  Now,  since  the  creation  of  life  estates  is  not 
prohibited,  the  only  effect  the  constitutional  provision  can  have  upon 
them  is  to  limit  their  duration  to  a  period  beyond  which  they  shall 
not  extend.  The  decisions  under  the  clause  of  the  statute  of  frauds 
declaring  void  every  parol  agreement  that  by  its  terms  is  not  to  be 
I)erfoimed  within  one  year  have  some  application  to  this  case  by  way 
of  analogy.  Where  the  time  of  performance  was  made  to  depend 
uiK)n  the  contingency  of  death,  and  though  that  did  not  in  fact  oc- 
cur within  20  years,  it  was  held  not  within  the  condemnation  of  the 
statute.  Kent  v.  Kent,  62  N.  Y.  560.  And  a  verbal  contract  to 
build  and  maintain  a  switch  for  plaintiff's  benefit,  for  shipping  pur- 
IMmes,  "so  long  as  he  may  need  it,"  is  not  within  the  statute;  nor 
is  it  a  grant  of  "an  estate  for  a  term  of  more  than  one  year  in  lands 
and  tenements,"  or  a  "contract  for  the  sale  or  lease  thereof  for 
a  longer  term  than  one  year,"  within  the  Texas  statute  of  frauds. 
Warner  v.  Railway  C!o.,  164  U.  S.  418,  17  Sup.  Ct.  147.  In  the  case 
cited.  Gray,  J.,  writes  an  elaborate  opinion,  reviewing  many  of  the 
authorities.  The  principle  upon  which  all  these  adjudications  rest 
might  well  be  invoked  in  support  of  the  proposition  that  life  estates 
do  not  come  within  the  condemnation  of  a  provision  limiting  the  du- 
ration of  estates  for  years;  in  other  words,  that  the  specification  of  a 
time  certain  does  not  prohibit  in  any  manner  the  creation  of  estates 
for  a  time  uncertain,  and  that  such  estates  are  valid,  and  continue 
in  operation,  until  the  happening  of  the  contingency  upon  which  they 
are  made  to  depend,  even  though  they  should  extend  beyond  the  pe- 
riod limited.     It  is  sufficient  for  the  purposes  of  a  decision,  however, 
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the  life  estate,  and  not  one  that  annuls  the  instrument  of  grant  or 
lease  by  which  it  ia  created. 

Beference  may  properly  be  made  to  the  proceedings  and  debates 
in  the  oonstitutioual  convention  of  1846.  Mr.  Brundage,  one  of  the 
delegates,  moved  to  insert  after  "years"  the  words  "or  natural  life  of 
the  grantee,"  and  made  this  observation:  "The  right  to  dispose  of 
one's  property  during  one's  own  life  was  a  right  which  was  inalien- 
able, and  which  he  wonld  not  divest  himself  or  others."  The  pro- 
posed amendment  was  negatived  by  a  decisive  vote, — ^76  to  4.  It 
is  difficult  to  comprehend  what  was  the  particnlar  purpose  of  the 
amendment,  or  what  were  the  reasons  that  actuated  the  delcRates 
in  refusing  to  adopt  it.  The  effect  of  it  would  be  to  extend  the 
duration  of  the  estate  beyond  12  years,  if  the  lessee  or  grantee  should 
so  long  survive.  Was  that  the  reason  why  the  amendment  was  re- 
jected, with  the  intention  that  the  provision  should  stand  as  a  limi- 
tation of  all  life  estates,  whether  for  that  of  the  grantor  or  the  gran- 
tee? Or  was  it  rejected  because  its  effect  would  be  to  prevent  an 
owner  of  agricultural  lands  from  creating  an  estate  for  his  own  life, 
and  that  the  convention  did  not  propose  to  do?  Or,  in  other  words, 
that  the  creation  and  duration  of  life  estates  should  not  be  aifected? 
That  the  convention  should  remain  silent  upon  that  subject?  That 
legislation  respecting  chattels  real  must  necessarily  be  construed  to 
be  applicable  to  freehold  estates,  either  as  prohibiting  their  creation, 
or  as  a  limitation  upon  their  duration? 

This,  I  believe,  is  the  first  instance  in  the  history  of  the  law  of  an 
attempt  by  legislative  act  to  limit  the  duration  of  an  estate  of  free- 
hold by  a  term  of  years.  It  is  inconceivable  that  the  convention 
should  have  intended  to  abrogate  or  limit  freehold  estates  without 
making  any  mention  of  them  in  a  provision  impairing  the  free  dis- 
position of  property.  It  should  be  observed  here  that  Mr.  Brundage's 
remark  is  charged  with  ambiguity.  He  says  he  would  not  restrict 
the  right  of  one  to  dispose  of  his  property  during  his  own  life,  and 
yet  that  was  what  he  proposed  to  do  by  the  amendment  offered,  for 
the  effect  of  it  would  be  to  prevent  the  creation  of  an  estate  that 
would  continue  for  the  life  of  the  creator.  It  is  evident,  however, 
that  he  did  not  understand  that  the  original  provision  affected  life 
estates  in  any  manner.  In  Stephens  v.  Reynolds,  6  N.  Y.  454,  it 
was  held  that  a  lease  for  life  conditioned  that  the  lessee  should  oc- 
cupy the  land  and  support  the  lessor  for  life  was  not  within  the 
constitutional  inhibition.  In  Parsell  v.  Stryker,  41  N.  Y.  480,  there 
was  a  lease  for  life,  with  an  agreement  to  work  the  premises  on  shares, 
and  the  court  held  that,  as  no  rent,  as  such,  was  reserved,  the  lesise 
was  valid.  It  is  true  that  the  court  was  not  called  upon  in  those 
cases  to  decide  that  a  life  estate,  with  a  reservation  of  rent  or  service, 
came  within  the  condemnation  of  the  constitution,  as  well  as  an  es- 
tate for  years, — since  it  was  determined  that  there  was  no  reserva- 
tion of  rent  or  service, — ^yet  the  opinions  of  the  judges  indicate  tliat 
it  was  their  understanding  that  the  constitution  was  intended  to  ap- 
ply to  estates  for  life ;  and  the  opinions  of  those  eminent  judges  are 
entitled  to  much  consideration,  and  especially  so  as  to  Buggies,  O. 
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J.,  who  was  a  member  of  the  convention,  and  concnrred  in  the  opin- 
ions in  6  N.  Y.  454.  In  deference  to  these  opinions  we  are  con- 
strained to  hold  that  estates  for  life  are  affected  by  the  consti- 
tation.  Still  it  by  no  means  follows  that  life  estates  in  such  lands 
were  intended  to  be  abrogated,  and,  since  there  is  no  declaration  to 
that  effect,  the  constitntion  may  properly  and  rightly  be  construed 
to  operate  simply  as  a  limitation  npon  the  period  of  their  continuance. 
It  is  neither  declared  that  leases  for  life  shall  be  void,  or  shall  not 
be  valid,  or  that  they  shall  not  be  created  in  respect  of  agricaltural 
lands.  Nor  is  it  declared  that  all  leases  shall  be  for  a  term  of  years, 
and  not  otherwise  created.  And,  in  analogy  to  the  rule  respecting 
legislative  acts,  we  are  not  at  liberty  to  declare  the  grant  void,  be- 
cause, in  our  opinion,  it  is  opposed  to  a  spirit  supposed  to  pervade 
the  constitution,  but  not  expressed  in  words.  Gooley,  Const.  Lim. 
204.  It  is  unnecessary  to  allude  to  the  provisions  of  the  Revised 
Statutes  respecting  suspension  of  power  of  alienation  beyond  two 
lives  in  being,  or  as  to  remainders  on  successive  estates  for  life  be- 
yond two  lives.  I  do  not  perceive  that  these  provisions  have  appli- 
cation to  reversions.  The  latter  provision  only  speaks  of  remainders 
limited  on  successive  life  estates,  and  I  do  not  find  a  provision  re- 
stricting the  power  to  make  a  lease  depending,  say,  upon  the  life  of 
the  lessor,  tiis  children,  issue,  or  descendants.  In  the  latter  instance, 
is  the  absolute  power  of  alienation  suspended,  even  if  it  is  express- 
ly made  to  last  as  long  as  the  life  of  the  survivor  of  half  a  dozen 
lives?  since  the  fee  may  always  be  conveyed  subject  to  the  life  es- 
tate. See  Caiapl.  Suspen.  §  129,  notes  1-3;  Purdy  v.  Hayt,  92  N.  Y. 
451.  We  conclude,  therefore,  that  the  public  policy  declared  by  the 
constitution  will  not  be  violated  by  giving  effect  and  operation  to  the 
life  estate  created  until  the  expiration  of  the  period  limited  by  the 
constitution.  The  judgment  therefore  should  be  afQrmed,  with  costs. 
Judgment  affirmed,  with  costs. 

WARD,  J.,  concurs.  FOLLETT,  J.,  dissents  with  opinion,  in 
which  ADAMS,  J.,  concurs. 

HARDIN,  P.  J.  (concurring).  On  the  25th  day  of  February,  1888, 
Elisha  Parish  was  the  owner  of  the  premises  described  in  the  com- 
plaint. On  that  day  he  executed  a  lease  to  Rogers,  the  defendant, 
which  was  "for  and  during  the  term  of  the  natural  life  of  the  party 
of  the  first  part  and  his  wife,  Cynthia  Parish,  from  the  Ist  day  of 
April,  1888,  which  term  will  end  when  the  natural  life  of  Elisha  H. 
and  Cynthia  Parish  terminates  and  ends."  The  inhibition  of  article 
1,  §  13,  of  the  constitution  is  against  the  execution  of  a  lease  or  grant 
of  agricultural  lands  "for  a  longer  period  than  twelve  years."  The 
period  mentioned  in  the  lease  may  not  be  12  months.  From  the 
terms  of  the  instrument  itself  it  cannot  be  demonstrated  that  it  will 
carry  to  the  lessee  the  right  to  occupy  "for  a  period  longer  than 
twelve  years."  However,  if  it  be  said  tiat  the  lease  was  against  the 
literal  language  of  the  constitutional  provision,  then  it  was  void  in 
its  inception.  That  being  so,  the  lessor  and  testator  was  the  owner 
of  the  land  at  the  time  of  the  execution  of  his  will  and  at  the  time  of 
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Ms  death,  which  occurred  on  the  14th  day  of  March,  1889.  Mis  wiii 
was  dated  on  the  25th  day  of  July,  1888.  In  the  will  of  the  testator, 
in  which  he  gives  to  his  son  George,  the  plaintiff  here,  the  land  de- 
scribed in  the  complaint,  the  testator  asserts  his  ownership  of  the 
lands,  and  that  they  are  occupied  and  carried  on  by  Rogers,  and  that 
the  rent  is  to  be  paid  to  (Vnthia  Parish,  the  wife  of  the  testator, 
after  his  death.  And  he  supplements  that  declaration  by  saying  in 
his  will,  viz.  "and  as  she  is  to  have  the  said  rent  as  therein  specified." 
It  is  manifest  that  it  was  the  intention  of  the  testator  that  his  wife, 
Cynthia,  should  enjoy  the  use  of  the  premises  during  her  natural  life. 
It  may  l3e  such  enjoyment  and  occupation  will  fall  short  of  12  years. 
In  Hart  v.  Hart,  22  Barb.  60C,  it  was  held  that  a  lease  of  agricul- 
tural lands  for  12  years,  "with  a  covenant  of  renewal  for  12  years 
longer,  if  the  lessor  shall  live,"  was  good  for  the  first  12  years.  In 
the  course  of  the  opinion  delivered  in  Clark  v.  Barnes,  76  N.  Y.  304, 
it  was  said,  in  speaking  of  the  constitutional  provision,  viz.:  "This 
provision  condemns  all  leases  for  a  longer  period  than  twdve  years. 
A  lease  for  a  longer  period  than  that  would  not  be  valid  for  twelve 
years,  but  the  lease  itself  would  be  void  in  toto."  In  that  case  a  stip- 
ulation had  been  entered  into  to  execute  two  leases  of  the  same  farm, 
one  for  8  years,  and  another  for  12  years  from  the  termination  of 
the  first,  and  the  two  leases  were  construed  together;  and  therefore 
it  was  declared  that  they  were  both  void,  inasmuch  as  they,  in  terms 
provided  for  a  period  beyond  that  mentioned  in  the  constitutional 
restriction.  To  allow  the  plaintiff  to  recover  possession  of  the  lands 
would  defeat  the  intention  of  the  testator.  Under  the  circumstan- 
ces of  this  case,  I  am  inclined  to  vote  for  an  affirmance. 

FOLLETT,  J.  (dissenting).  This  action — ejectment — ^was  begun 
April  13,  1896,  to  recover  a  farm  in  the  possession  of  the  defendant. 
There  is  no  dispute  about  the  facts.  February  25,  1888,  Elisha  H. 
Parish  was  the  owner  in  fee  of  a  farm  containing  about  114  acres, 
situate  in  the  town  of  Bergen,  and  on  the  date  mentioned  he,  as 
party  of  the  first  part,  and  Arthur  P.  Rogers,  the  defendant,  as  partj- 
of  the  second  part,  executed  a  lease,  under  seal,  by  which  Parish 
leased  to  Rogers  said  farm  "for  and  during  the  term  of  the  natural 

,  life  of  the  party  of  the  first  part  and  of  his  wife,  Cynthia  Parish,  from 

the  first  day  of  April,  1888,  which  term  will  end  when  the  natural 

I  life  of  Elisha  H.  and  Cynthia  Parish  terminates  and  ends.    And  the 

said  party  of  the  second  part  covenants  that  he  will  pay  to  the  party 
of  the  first  part  for  the  use  of  said  premises  the  yearly  rent  of  three 
hundred  dollars,  to  be  paid  quarterly  every  three  months  during  said 
term;  said  rent  to  be  paid  to  Elisha  H.  Parish  during  his  lifetime, 

'  and  after  his  death  to  the  said  Cynthia  Parish,  his  widow,  if  she  be 

still  living,  during  her  natural  life."  Under  this  lease  the  defendant 
toolv  possession  of  the  premises,  and  now  occupies  them.    March  14, 

'.  1889,  Elisha  H.  Parish  died,  leaving  a  last  will  and  testament,  exc- 

;  cuted  July  25,  1888.  duly  probated  March  18,  1889,  by  which  he 

devised  this  farm  to  his  son,  the  plaintiff,  in  fee.  It  is  conceded  that 
the  premises  leased  are  agricultural  lands,  and  that  Cynthia  Parish 

»  is  living.    The  first  and  principal  (jiiestion  involved  on  this  appeal 
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is  whether  the  lease  is  void  under  section  13  of  article  1  of  the  con- 
Btitotion  of  this  state,  which  provides: 

"Sec.  13.  Xo  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent  or  service  of 
any  kind,  shall  be  valid." 

It  was  held  by  the  court  below,  and  it  is  urged  on  tUs  appeal,  that 
as  the  lease  was  for  two  lives  in  being  at  the  date  of  its  execution, 
and  not  in  terms  for  more  than  12  years,  it  is  not  violative  of  the 
constitution,  because  it  may  terminate  within  12  years  from  the  date 
of  its  execution  by  the  death  of  both  persons  upon  whose  lives  the 
term  is  limited.  This  position  is  subversive  of  the  spirit  and  pur- 
pose of  the  section  of  the  constitution  above  quoted.  Before  the  adop- 
tion of  the  constitution  of  1846,  it  was  the  custom  of  the  owners  of 
large  landed  estates  to  grant  pei*petual  leases,  called  "leases  in  fee," 
reserving  rent,  which  endured  so  long  as  the  rent  was  paid,  and  also 
leases  reserving  rent  during  the  lives  of  two  or  more  persons  men- 
tioned in  the  leases.  The  trouble  between  landlords  and  tenants 
under  such  leases  in  many  counties  of  the  state,  immediately  pre- 
ceding the  constitutional  convention  of  1846.  culminating  in  what  is 
known  in  history  of  the  state  as  the  "anti-rent  war,"  was  one  of  the 
principal  reasons  for  calling  that  convention.  That  it  was  the  pur- 
pose of  the  convention  to  prohibit  the  granting  thereafter  of  leases 
of  agricultural  lands,  reserving  rent,  either  in  perpetuity  or  for  lives, 
is,  as  I  thint,  conclusively  shown  by  the  proceedings  of  that  body. 
Among  other  committees  appointed  by  the  convention  was  No.  18, 
"On  the  creation  and  division  of  estates  in  lands,"  of  which  Judge 
Samuel  Nelson  was  chairman,  but,  owing  to  his  absence  during  a 
large  part  of  the  session  of  the  convention,  Judge  Ira  Harris  became 
the  acting  chairman.  This  committee  reported  in  favor  of  limiting 
leases  of  agricultural  lands  to  a  period  of  10  years.  Mr.  Benjamin 
S.  Brundage,  of  Steuben,  who  opposed,  throughout  the  convention, 
any  limitation  upon  the  right  of  landowners  to  lease  their  lands, 
moved  to  amend  the  section  as  reported  by  inserting  after  the  word 
"years"  the  words  "or  natural  life  of  the  grantee."  It  would  seem 
that  the  word  "grantee"  is  a  misprint  for  "grantor,"  for  in  support 
of  his  proposed  amendment  Mr.  Brundage  said:  "The  right  to  dis- 
pose of  one's  property  during  one's  own  life  was  a  right  which  was  in- 
alienable, and  which  he  could  not  divest  himself  of  or  others."  De- 
bates, Const.  Conv.  (1846;  Argus  Ed.)  804.  The  journal  shows  (pages 
1326,  1328)  that  the  amendment  proposed  by  Mr.  Brundage  was  de- 
feated by  76  votes  against  and  5  for  it.  At  different  times  when  the 
question  was  before  the  convention  various  amendments  were  offered 
that  the  term  be  limited  to  7  and  to  21  years,  but  Anally  a  term  of 
12  years  was  agreed  upon.  For  an  account  of  the  proceedings  on 
this  subject,  see  pages  681,  782,  802  to  805,  815,  and  007  of  the  Argus 
edition  of  Debates. 

In  the  construction  of  constitutional  and  statutory  provisions  the 
mischief  sought  to  be  prevented  should  always  be  borne  in  mind,  and 
the  provision  under  consideration  should  be  so  construed  as  to  pre- 
vent the  mischief  at  which  it  was  aimed.  The  mischief  sought  to  be 
prevented  was  the  ci-eation  of  long  terms  by  leases  of  agricultural 
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lauuH,  reaerving  rem,  woicn  naa  oeen  loima  oj  expenence  lo  oe  uei- 
rimental  to  the  agricultural  interests  of  all  countriee  in  which  they 
had  been  permitted.  The  evils  arising  from  leases  in  fee  and  from 
leases  for  life  were  the  subject  of  debates  not  only  in  the  convention, 
but  before  it  convened  they  had  been  discussed  in  executive  mes- 
sages, in  the  legislature,  and  widely  in  the  newspapers  and  pamphlets 
of  the  day.  But  in  all  the  discussions  the  proposition  was  never  ad- 
vanced to  abolish  the  right  to  lease  agricultural  lands  for  a  long  term 
of  years,  and  preserve  the  right  to  lease  such  lands  in  fee  or  for  lives. 
The  state  of  affairs  existing  at  the  time  a  statute  is  passed  or  a  con- 
stitution is  adopted  must  be  taken  into  consideration  when  interpret- 
ing either.  This  provision  has  been  in  force  for  more  than  50  years, 
and  no  case  has  been  found  raising  the  question  tlmt  leases  for  lives, 
reserving  rent,  of  agricultural  lands,  were  not  within  the  section. 
In  Van  Rensselaer  v.  Dennison,  35  N.  Y.  393,  it  is  assumed  that 
leases  in  fee  are  prohibited  by  the  constitution.  When  the  consti- 
tution was  adopted,  estates  in  land  were  (1  Bev.  St.  p.  722,  §  1),  as 
they  now  are  (chapter  647,  Laws  1896,  §  20),  divided  into  estates  of 
inheritance,  estates  for  life,  estates  for  years,  and  estates  at  will, 
and  by  sufferance.  This  lease,  if  valid,  createid  a  freehold  estate  in 
the  grantee  during  his  life  (1  Rev.  St.  p.  722,  §  6;  chapter  547,  Laws 
1896,  §  24),  out  of  which  estate  rent  was  reserved,  which  was  pre- 
cisely what  the  section  of  the  constitution  was  designed  to  prevent. 
Under  the  common  law  and  under  our  statutes  estates  for  lives  al- 
ways have  been,  and  now  are,  deemed  superior  to  estates  for  years. 
It  seems  inconsistent  to  bold  that  the  provision  is  limited  in  its  ap- 
plication to  leases  for  years  of  agricultural  lands,  and  that  it  imposes 
no  restriction  upon  leases  for  lives  out  of  which  the  evils  arose  which 
the  provision  was  designed  to  prevent  I  am  of  the  opinion  that 
leases  for  lives  of  agricultural  lands,  reserving  rent,  are  prohibited 
by  the  constituticm,  and  that  the  lease  under  which  the  defendant 
claims  is  void. 

It  is  urged  that  a  person  may  waive  a  constitutional  provision,  or 
so  conduct  himself  as  to  be  estopped  from  asserting  it.  This  is  troe 
when  the  provision  simply  relates  to  a  private  right,  but  it  is  not  true 
when  the  provision  is  part  of  the  public  policy  of  the  state.  In  such 
a  case  the  provision  may  be  asserted  though  it  works  a  private  wrong. 
A  person  cannot  by  waiver,  or  by  acts  which  would  usually  raise  an 
estoppel,  validate  a  contract  which  is  declared  to  be  void  by  the  fun- 
damental law  on  grounds  of  public  policy,  nor  can  he  estop  his  suc- 
cessor in  interest  from  repudiating  such  a  contract.  In  Clark  r. 
Barnes,  4  N.  Y.  Wkly.  Dig.  386,  reversed  in  76  N.  Y.  301,  it  was 
held  that  the  party  to  such  a  lease,  executed  under  circumstances 
which  made  it  very  inequitable  to  rescind,  might  repudiate  it.  Clark 
was  the  owner  in  fee  of  a  farm  which  was  leased  in  1841  for  three 
lives.  Barnes  was  in  possession  under  the  lease.  An  action  was 
brought  by  Clark  to  recover  possession,  and  Clark  and  Barnes  en- 
tered into  a  written  contract  settling  the  action,  and  canceling  the 
life  lease,  in  consideration  of  the  execution  of  leases  of  the  same  farm 
to  Barnes, — one  for  eight  years,  expiring  Febniary  1,  1873.  and  an- 
other for  twelve  years,  beginning  February  1,  1873.     The  two  leases 
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were  executed.  Barnes  occupied  the  farm  oiider  the  first  leaae  nn- 
til  the  end  of  the  term,  and  began  to  occupy  under  the  second  leasti. 
Clark  brought  summary  proceedings  to  recover  possession  upon  the 
ground  that  the  two  leases  were  to  be  constrned  together,  and  were 
void.  It  was  held  at  general  term  that  the  leases  were  good  for  12 
years,  and  void  only  for  the  excess;  but  this  judgment  was  reversed 
by  the  court  of  appeals,  which  held  that  a  lease  of  agricultural  lands 
for  a  longer  period  than  12  years,  by  which  rent  was  reserved,  was 
absolutely  void.  In  the  case  cited  the  lessee  had  surrendered  a  leaae 
for  lives  in  consideration  of  these  leases  for  years,  had  occupied  and 
improved  the  farm,  but  nevertheless  it  was  held  that,  the  lease  be- 
ing void  under  the  constitution,  it  could  be  repudiated  by  the  lessor. 
The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

ADAMS,  J.,  concurs. 


as  App.  DIT.  35.) 

BUPFA'LO  DOCK  CO.  v.  LADBNBURG  et  al. 

(Supreme  Conrt,  Appellate  Division,  Fonrtb  Department.   June  12,  1897.) 

1.  Wharfingers— Storagk  Charoes. 

A  dock  company,  which  customarily  received  ore  for  transshipment,  stop- 
Ing  It  for  a  reasonable  time  without  charge,  received  a  total  of  over  80,000 
tons  of  ore  from  one  shipper  In  the  fall  of  18B1  and  In  1892,  more  than  half 
of  which  was  allowed  to  remain  all  1893.  In  March,  1893,  the  company 
notified  the  shipper  that  unless  the  ore  were  removed  by  June  1,  1893,  a 
storage  charge  of  three  cents  a  month  per  ton  would  be  made.  Held,  that 
a  reasonable  storage  charge  from  that  date  was  recoverable. 
9.  Same— Reasokablekess. 

Also,  Md,  that  three  cents  per  month  was  excessive,  but  that  fifteen  centa 
a  year  was  a  reasonable  charge.  '> 

8.  Saue— Lien  for  Charges. 

Also,  lield,  that  the  company  became  a  bailee  for  hire  on  Jnne  1,  189S» 
and  had  a  lien  on  the  ore  for  payment  of  the  storage  charges. 

Appeal  from  special  term,  Erie  county. 

Action  by  the  Buffalo  Dock  Company  against  Adolph  Ladenburg 
and  others  to  enforce  a  lien.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.     Affirmed. 

The  following  is  the  opinion  of  Mr.  Justice  SPRING,  at  special 
term: 

Corrlgan,  Ives  &  Co.,  in  1801,  and  thereafter,  were  shippera  and  vendors  of 
iron  ore,  with  their  principal  place  of  business  at  Cleveland,  Ohio.  This  on 
was  taken  from  the  mines  In  the  Lake  Superior  r^on,  and  shipped  by  boat 
to  the  various  lake  ports,  and  in  the  main  transshipped  by  rail  to  the  pur- 
chasers (h:  consumers.  The  plaintiff  was  the  owner  of  a  dock  In  the  city  of 
Buffalo,  and  the  ore  received  by  it  was  either  immediately  transferred  froos 
the  boats  to  the  cars,  or  was  stored  to  awAit  the  convenience  of  the  shippem. 
The  compensation  to  the  plalntUI  consisted  of  from  twelve  to  sixteen  centa 
per  ton  paid  for  ouloadlng  from  the  boats,  and  about  twenty  cents  per  ton  for 
loading  on  board  the  cars.  The  storage  of  the  we  on  Its  dock  was  a  mere 
incident  to  the  trafiic,  and,  in  the  regular  order  ot  buslneas,  was  not  accom- 
panied with  any  Rpeciflc  recompense,  as  the  storage  was  necessary  for  the 
proper  carrying  on  of  the  business  ot  transshipment.     May  29,  1891,  the  plain- 
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tiff  received  a  letter  from  Corrigan,  lyes  &  Go.  stating  they  desired  to   pUure 
on  the  dock  of  the  plaintiff  20,000  tons  of  ore.     In  reply  to  this  the  plalatiff.  In 
a  letter  under  date  of  May  20,  1801,  Infonned  these  defendants  It  was  willing 
to  receive  the  ore,  but  should  expect  shipping  orders  for  two-thirds  of  It  directly 
from  the  boats  to  the  cars,  and  the  remaining  one-third  would  be  stored  -with- 
out charge  until  the  opening  of  navigation  In  the  spring  of  1892,   wben    a 
charge  at  the  rate  of  fifteen  cents  per  ton  per  year  would  be  made,  and  also 
a  like  toll  for  any  excess  of  one-third  stored  during  the  season.     The  defend- 
ants promptly  declined   to  accept  these  terms,   which  they  characterized    as 
"very  stringent  and  arbitrary,"  and  the  negotiations  were  dropped,  and    the 
ore  was  not  shipped.     Mr.  Hart  was  the  president  and  a  large  stockholder  of 
the  plaintiff,  but  gave  no  personal  attention  to  the  details  of  the  business.     Bb 
was  a  buyer  of  ore,  residing  in  Philadelphia,  and  has  since  died.     Mr.  Corri- 
gan testified  he  had  a  conversation  with  Mr.  Hart,  in  which  Mr.  Hart  said. 
in  substance,  that  no  charge  would  be  made  for  the  storage  of  the  ore   at 
plaintiff's  dock,  but  tb&t  the  same  rules  which  were  in  vogue  at  other  lake 
Brie  ports  would  control  in  its  dealings  with  Corrigan,  Ives  &  Co.     It  is    a 
strong  circumstance  urged  in  discredit  of  this  testimony  that  during  the  corre- 
spondence relative  to  the  right  of  plaintiff  to  charge  for  storage   no  allusion  Is 
made  by  the  defendants  to  this  important  conversation.  If  relied  upon  by  the 
defendants  to  relieve  them  from  liability,  although  Mr.  Corrigan  seems  to  have 
been  cognizant  of  this  controversy.     In  any  event,  Corrigan,  Ives  &  Co.  com- 
menced shipping  the  ore  to  the  dock  of  the  plaintiff  in  September,  1891,  and 
before  the  close  of  lake  navieation  had  unloaded  16,597  tons,  and  In  the  year 
1892,  13,784  tons,  in  all  30,381  tons.     During  the  years  1891  and  1892  there 
were  loaded  on  the  cars  from  this  quantity  14,922  tons  and  1,420  pounda  leav- 
ing still  plied  on  the  dock  over  15,458  tons,  or  mpre  than. half  of  that  received 
by  plaintiff.     There  are  certain  facts  connected  with  the  shipment  of  this  ore 
and  of  the  general  custom  in  the  business  that  do  not  admit  of  any  serious 
conflict.     In  the  first  place,  neither  party  expected  any  charge  to  be  made  for 
the  storage  of  this  ore.     It  was  not  received  by  the  plaintiff  on  the  basis  of  its 
letter  of  May  29,  1891.     That  is  not  the  ground  of  its  present  demand.     No  con- 
tract was  made  for  any  charge,  and  It  is  not  now  contended  any  contractual 
right  existed  growing  out  of  that  letter,  or  in  the  original  expectation  of  the 
parties  that  any  claim  would  be  made  against  Corrigan,  Ives  &  Co.  for  the 
storage  of  this  ore.     But  there  are  certain  other  propositions  to  my  mind  meas- 
urably controlling  in  this  case.     It  is  patent  it  was  the  intention  of  all  parties 
to  have  the  transshipment  of  the  ore  follow  reasonably  close  Its  unloading  on 
the  plaintiff's  dock.     That  dock  was  not  designed  for  permanent  storage  of 
ore.     If  so,  the  basis  of  all  charges  would  have  been  for  storage  of  the  ore 
instead  of  for  its  transshipment.— for  the  labor  of  handling.     The  dock  was  a 
necessity  for  the  temporary  piling  of  the  ore,  to  give  an  opportunity  to  the 
shippers  to  find  purchasers  in  case  none  were  had  when  the  ore  was  unloaded. 
But  It  was  not  designed  or  expected  that  the  bulk  of  the  ore  received  by  the 
plaintiff  would  remain  piled  on  its  dock  during  the  season  or  seasons  following 
its  receipt.     That  would  make  the  storage  of  the  ore  the  principal  business  of 
the  plaintiff,  and  the  transshipment  the  Incident.     Nor  does  the  testlmcmy  of 
the  witnesses  familiar  with  the  manner  of  doing  this  business  aid  the  defend- 
ants as  to  this  contention.     They  agree  that  the  greater  per  cent,  of  the  ore 
received  at  their  several  docks  was  transferred  directly  from  the  boats  to  the 
cars,  and  the  great  bulk  of  that  stored  was  removed  before  navigation  opened 
In  the  spring  following;    so  that  but  little  was  left  over  for  the  ensuing  sum- 
mer, and  even  then  the  docks,  as  a  rule,  have  been  owned  or  operated  In  the 
interest  of  the  railroad  company  whose  cars  transported  the  ore.     That  Is,  the 
storage  again  was  merely  auxiliary  to  the  chief  business  of  transshipping. 
While  witnesses  testified  ore  has  remained  on  the  docks  for  several  years,  and 
without  charge  being  made,  it  was  a  small  per  centum  of  that  originally  re- 
ceived by  the  dock  owners.     No  witness  testified  that  ore  had  been  received 
by  the  wharf  or  dock,  and  piled  there,  and  allowed  to  remain,  without  charge, 
where  the  storage  seems  to  have  been  the  chief  purpose  to  which  the  dock  had 
been  appropriated.     Here  we  have  an  anomalous  condition  of  things.     Thirty 
thousand  tons  are  unloaded  by  a  corporation  receiving  pay  exclusively  as  trans- 
shippers.     At  the  end  of  a  year  and  a  half  more  than  one-half  of  that  ore  stUI 
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remained  piled  on  the  dock.  Tbat  was  not  within  the  contemplation  of  the 
parties.  Neither  party  expected  any  such  Issue  of  their  dealings  as  that 
Their  contract  or  arrangement,  whatever  it  was,  was  not  made,  nor  their 
business  commenced,  with  refei'ence  to  any  such  contingency  as  that  presented 
by  the  continued  occupancy  of  the  dock  space  by  this  ore.  As  1  have  stated, 
tJie  letters  passing  between  the  parties  in  May,  1891,  are  not  important  in  de- 
termining the  contract  or  method  of  carrying  on  the  business,  but  they  are 
cogent  and  significant  in  one  or  two  other  respects.  They  do  imply  it  was  the 
expectation  that  the  greater  part  of  the  ore  received  would  be  Immediately 
transferred  from  the  boats  to  the  cars,  and  that  a  charge  for  storage  in  certain 
instances  and  under  certain  conditions  was  not  without  some  basis  and  some 
merit.  That  correspondence  makes  still  more  pointed  the  fact  that  the  plain- 
tiff was  not  storing  ore  aa  a  business,  but  was  transshipping  it.  These  facts, 
therefore,  may  be  held  to  be  established:  (1)  It  was  not  expected  that  any 
charge  would  he  made  for  storage  at  the  inception  of  the  business  between 
the  parties.  (2)  It  was  expected  that  the  transshipment  of  the  ore  would  ei- 
ther be  made  directly  from  the  boats  to  the  cars,  or  else  It  would  be  substan- 
tially cleaned  up  by  the  opening  of  navigation  succeeding  its  storage.  (3) 
That  the  primary  business  of  the  plaintiff  was  to  reshlp  the  ore,  and  Its  com- 
pensation was  based  upon  that,— upon  the  physical  labor  of  handling  the  ore, 
—and  it  was  not  a  storer  of  ore,  except  as  an  auxiliary  to  its  main  business. 
It  Is  very  obvious,  with  these  facts  for  a  foundation,  that  the  testimony  as  to 
the  custom  under  widely  variant  circumstances  furnishes  no  rule  to  guide  us 
In  ascertaining  the  rights  of  the  partle&  With  this  .ore  taking  up  Its  valu- 
aMe  dock  space,  and  knowing  such  a  prolonged  use  was  not  within  the  original 
design  of  the  parties,  the  plaintiff,  In  March,  3898,  notified  the  shippers  that  the 
ore  must  be  removed  before  .Tune  Ist,  or  a  storage  charge  of  three  cents  per 
ton  per  month  would  be  inipoeed  after  that  date.  In  so  doing  the  plaintiff 
did  not  infringe  on  any  principle  Inherent  in  the  original  understanding,  for 
the  condition  then  existing,  as  I  have  stated,  was  not  provided  for  or  foreseen. 
This  new  situation  confronting  the  plaintiff  justified  measures  for  the  removal 
of  the  ore,  or  the  imposition  of  a  charge  in  case  It  remained  after  reasonable 
notice  to  remove.  It  Is  not  reasonable  to  sup|x>se  the  plaintiff  was  powerless 
to  act  under  the  changed  circumstances.  If  the  contention  of  the  defendants 
is  correct,  then  the  plaintiff  could  never  make  any  charge  unless,  perhaps, 
the  defendants  were  grossly  negligent.  The  situation  must  receive  a  fair  con- 
struction. The  defendants  could  not  be  made  liable  summarily.  It  was  In- 
cumbent upon  the  plaintiff  to  give  fair  notice  of  its  intention  to  charge,  and, 
upon  that  being  done,  the  right  to  exact  it  followed.  The  plaintiff's  entire 
dock  space  might  have  been  appropriated  for  years,  to  the  exclusion  of  any 
business  whatever,  if  the  position  contended  for  on  behalf  of  defendants  is 
correct,  and  still  without  any  remuneration.  Such  a  rule  Is  too  drastic  and 
unreasonable  to  be  sanctioned  by  a  court  of  equity.  While  the  case  is  not 
free  from  doubt,  I  am  of  the  opinion  that  the  omission  of  the  defendants  to 
remove  the  ore  within  the  time  deslgrated  made  them  liable  for  storage 
charges.  The  time  given  seems  to  have  been  reasonable.  It  was  some  time 
after  the  opening  of  navigation,  so  that  the  plaintiff  could  nse  its  dock  space 
while  ore  was  arriving. 

This  Is  a  suit  in  equity  to  establish  a  lien  upon  the  ore  for  the  storage  charges 
alleged  to  be  due  the  plaintiff.  The  defendants'  counsel  urge,  with  much 
persistence,  that  In  no  event  is  the  ore  subject  to  a  lien  in  favor  of  the  plain- 
tiff. That  no  lien  exists  by  statute  is  conceded,  and  tbat  thei'  is  none  by  ex- 
press agreement;  and  It  is  also  insisted  that.  In  order  to  make  the  common- 
law  lien  attach,  its  vitality  and  force  must  be  operative  from  the  date  of  the 
delivery  of  the  goods.  There  was  no  lien  perforce  the  commencement  of  the 
receipt  of  the  ore,  for  Its  continued  storage  was  not  anticipated,  and  hence 
no  storage  charges  were  contemplated.  The  failure  of  defendants  to  re- 
move the  ore,  after  reasonable  notice,  gave  rise  to  a  new  i.'onditlon  of  affairs; 
and  when  the  plaintiff,  on  ^larch  6th,  notified  the  defendants  that  a  storage 
<-hnrge  would  be  imposed  In  case  the  ore  was  not  removed  by  June  1st,  its  re- 
lation to  the  ore  and  to  the  defendants  changed  after  the  designated  period. 
Tt  then  became  a  wharfinger  or  bailee  for  hire.  If  It  was  correct  in  Its  posi- 
tion, It  had  a  right  to  charge  for  storage  after  June  lat.     Then  upon  that  date 
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there  wae  the  Inception  of  a  new  relation.  In  effect  a  redelivery  of  the  ore  to 
tt.  The  lien  was  not  effective  from  the  first  shipment  of  the  ore,  for  liability 
for  payment  did  not  commence  then.  The  beginning  of  the  charge  and  at  the 
attaching  of  the  lien  were  simultaneous  events.  The  plaintiff  asserted  Its 
right  to  charpe  for  storing  the  ore.  The  defendants  disputed  this.  The  ques- 
tion of  the  Indebtetlness  hinged  on  the  result  of  this  controversy,  and  on  the 
aame  pivot  revolved  the  subsidiary  proposition,  the  right  of  lien.  If  the  no- 
tice to  remove  was  reasonable  in  point  of  time,  if  plaintiff  was  within  the  com- 
pass of  Its  rights  In  imposing  the  storage  charges  after  June  1st,  then,  as  a 
wharfinger  or  bailee  for  hire,  It  was  entitled  to  enforce  a  lien  upon  the  ore 
for  Its  fair  charges.  Hartley  v.  Hitchcock,  1  Starkie,  408.  As  Story  says  In 
his  work  on  Bailments  (section  452):  "A  wharfinger,  like  other  depositaries 
for  hire,  has  a  Hen  on  the  goods  for  his  wharfage."  Again,  in  section  435: 
"•  •  •  It  has  recently  been  held  In  America  that  warehousemen  have  a 
specific  lien,  although  they  certainly  cannot  be  said  by  their  care  and  skill  to 
have  Improved  the  thing  balled.  Ine  eame  would  seem  to  belong  to  a  wharfin- 
ger." See  2  Kent,  Comm.  634  et  seq.:  Edw.  Ballm.  g  364.  The  plalntUTs 
notice  to  the  defendants  wag  that.  In  case  of  failure  to  remove  the  ore,  It  would 
be  subjected  to  a  storage  charge  of  three  cents  per  ton  per  month.  The 
charge  It  can  make  is  an  adequate  compensation;  and,  while  the  testimony  ot 
plaintiff's  witnesses  on  that  subject  la  not  controverted,  I  am  satisfied  the  rate 
mentioned  Is  excessive.  In  Its  original  letter,  preceding  the  commencement  of 
business,  fifteen  cents  per  ton  per  year  is  the  price  given,  and  I  think  that  Is 
ample  compensation.  The  defendants,  Ladenburg,  Thalmann  &  Oo.,  pordiased 
this  ore  of  the  receiver  of  Corrigan,  Ives  &  Ca  with  a  guaranty  that  it  was 
free  from  lien  charges  for  storage,  and  the  decisions  and  judgments  will  pro- 
tect these  purchasers  as  against  their  vendors.  The  complaint  is  somewhat 
loosely  drawn,  and  fails  to  state  fully  the  cause  of  action,  but,  as  the  case  has 
been  tried  on  the  merits,  it  may  be  amended  conformably  to  the  facta  eatab- 
Hshed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Adelbert  Moot,  for  appellants. 
John  Q.  Milburn,  for  respondent. 

PER  CURIAM.     Judgment  aflBrmed,  witii  oosta,  on  o^nion  of 
SPRING,  J.,  delivered  at  special  term. 


(20  App.  Dlv.  271.) 

In  pe  GRADE  CJROSSINQ  COMMISSIONERS  OF  CITY  OP  BITFFATX). 

(Supreme  Covit,  Appellate  Division,  Fourth  Department.    July  29,  18970 

1.  Right  to  Costs — When  Exists. 

Indemnity  for  costs  can  be  had  only  when  provided  tat  by  statute. 
SL  Same— Condemnation  Procbedings — Bpeciat.  Prockedinos. 

The   proceeding   of   grade  cros.<;!ng   commissioners   to   condemn   land  for 
the  purpose  of  widening  a  street  pursuant  to  Laws  1888.  c.  34.5.  is  a  specW 
proceeding,  defined  by  Code  Civ.  Proc.  S  3334,  as  any  proceeding  other  than 
an  ordinary  prosecution  by  one  party  against  another. 
&  Same— Costs— Extra  Allowance. 

Costs  In  a  special  proceeding  are  limited  in  amonnt  by  Code  Civ.  Proc.  { 
8240,  to  the  "rates  allowed  for  similar  services  in  an  action  In  the  aame  court," 
and  do  not  Include  anything  by  way  of  extra  allowance. 
4  Bame— Construction  ok  Statutes. 

Code  Civ.  Proc.  §  3372  (General  Condemnation  Law),  providing  for  extra 
allowances  of  costs,  does  not  apply  to  a  proceeding  to  condemn  land  for  the 
pnrpoge  of  widening  a  street  pursuant  to  Laws  1888,  c.  345  (Grade  Crossing 
Law),  which  is  special  in  chai-acter,  and  was  enacted  two  years  prior  to 
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aald  section,  for,  altbongta  said  section  Is  snfflciently  comprehensive  to  re- 
late to  said  chapter,  a  leglslatlTe  Intention  that  It  should  not  do  so  Is  shown 
by  the  facts  that  on  the  day  the  general  law  went  Into  effect  section  12  of 
■aid  chapter  was  amended,  retaining  Its  original  language  as  to  costs,  wlth- 
ont  any  referraice  to  the  general  law,  and  that  two  years  thereafter  another 
amendment  was  made  without  any  snch  reference. 
5   8amb— Sta    ^tks  is  Pari  Materia. 

General  Condemnation  Law  and  Grade  Grossing  Law  (Laws  1888,  c.  345) 
each  is  complete  in  Itself,  and  each  for  Itself  prescribes  a  system  of  pro- 
cedure, and  they  are  not  so  related  as  to  make  them  In  pari  materia,  and 
hence  that  provision  of  the  former  (Code  Civ.  Proc.  i  8372),  allowing  extra 
Allowances  for  costs,  does  not  apply  to  the  latter. 

Appeal  from  special  term,  Erie  county. 

Application  of  the  grade  crossing  commisBioners  of  tlie  city  of 
Buffalo  to  appraise  certain  lands.  Betsy  Sully  Chick  appeals  from 
that  portion  of  an  order  confirming  the  report  of  commissioners  which 
denied  her  application  for  an  extra  allowance  of  costs.     Affirmed. 

This  proceeding  was  Instituted  by  the  grade  crossing  commissioners  of  the  city 
of  Buffalo,  under  the  provisions  of  chapter  845,  Laws  1888,  to  condemn  a  pared 
of  land  owned  by  the  defendants  for  the  purpose  of  widening  one  of  the  streets 
of  the  dty.  The  proceeding  appears  to  have  been  in  all  respects  properly  con- 
ducted; and  upon  the  motion  at  special  term  to  confirm  the  award  of  damages 
an  application  was  made  by  the  defendant.  Chick,  for  an  additional  allowance  of 
costs.  The  application  was  denied,  and  from  the  order  denying  the  same  this  ^>- 
peal  Is  bront^t. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  QBEEN, 
and  WARD,  JJ. 

John  Laughlin,  for  appellant. 
Daniel  H.  McMillan,  for  respondent. 

ADAMS,  J.  The  appellant's  property  having  been  taken  for  a 
public  improvement,  it  is  manifestly  just  and  fair  that  she  should  not 
only  be  reasonably  compensated  therefor,  but  that  she  should  be  in- 
demnified against  all  costs  and  expenses  which  she  has  incurred  in  her 
efforts  to  obtain  adequate  and  proper  damages  for  the  property  thus 
appropriated.  In  re  City  of  Brooklyn,  148  N.  Y.  107,  42  N.  E.  413. 
Indemnity  by  way  of  costs  is,  however,  not  an  inherent  right.  It  is 
rather  one  which  is  created  by  statute,  and  can  only  be  obtained  in 
oases  which  are  clearly  brought  within  the  operation  of  existing 
statntoiy  provisions.  Fargo  v.  Helmer,  43  Hun,  17;  Munson  v.  Curtis^ 
Id.  214;  Patterson  v.  Burnett,  17  Civ.  Proc.  E.  116,  4  N.  Y.  Supp.  921. 
It  follows,  therefore,  that  unless  there  is  seme  statute  awarding  costs 
and  »:penses  to  the  appellant,  none  can  be  recovered  by  her.  In  re 
City  of  Brooklyn,-  supra.  Section  12  of  the  act  under  which  these 
jnm^edingB  were  instituted  provides  that  upon  the  confirmation  of 
the  report  of  the  commissioners  "the  court  shall  &x.  the  amount  of  dam- 
ages, costs,  and  expenses  allowed  by  law,  to  be  allowed  to  the  land- 
owner and  the  petitioner,  and  shall  order  the  same  to  be  paid,"  etc. 
It  is  obvious,  therefore,  that  provision  was  made  by  the  legislature  fOT 
the  awarding  of  costs  in  this  particular  proceeding,  but  as  the  amount 
to  which  the  appellant  is  entitled  is,  unfortunately,  left  somewhat  in- 
definite, the  duty  is  imposed  upon  us  by  her  appeal  to  determine  what 
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to  be  pretty  well  settled  that  this  is  what  may  be  denominated  a  "spe- 
cial pi'oceeding,"  as  that  term  is  defined  by  the  Code  of  Civil  Proce- 
dore  (section  3334 ;  In  re  City  of  Brooklyn,  supra),  and  it  seems  equally 
well  settled  that,  in  the  absence  of  some  express  statutory'  direction, 
the  costs  to  be  awarded  to  the  succesrful  party  in  a  special  proceeding 
are  fibred  by  section  3240,  Code  Civ.  Proc;  that  they  are  limited  in 
amount  to  the  "rates  allowed  for  similar  services  in  an  action  in  the 
same  court,"  and  do  not  include  anything  by  way  of  "extra  allowance." 
In  re  Holden,  126  N.  Y.  589,  27  N.  E.  1063.  It  is  insisted,  however, 
that  inasmuch  as  the  appellant  is  entitled  to  such  costs  and  expenses 
as  are  "allowed  by  law,"  she  may  avail  herself  of  a  provision  of  the 
general  condemnation  law  which  provides  that  in  proceedings  insti- 
tuted under  that  act  the  court  shall,  in  the  final  order,  direct  that  the 
defendant  recover  of  the  plaintiff  the  costs  of  the  pioceeding,  and  that 
it  may  also,  in  its  discretion,  grant  an  additional  allowance  of  coats, 
not  exceeding  5  per  centum  upon  the  amount  awarded.  Code  Civ. 
Proc.  §  3372.  Upon  the  argument  we  were  not  a  little  impressed  with 
the  apparent  soundness  of  this  proposition,  which  is  certainly  sus- 
tained by  two  special  term  decisions,  each  of  which  is  entitled  to  great 
respect  (In  re  Slade,  19  Misc.  Rep.  230,  43  N.  Y.  Supp.  1073,  and  case 
there  referred  to) ;  but,  after  a  more  careful  examination  of  the  ques- 
tion, we  have  found  it  necessary  to  revise  our  first  impressions,  and  to 
conclude  that  the  section  just  cited  cannot  properly  be  invoked  in  aid 
of  the  appellant's  contention.  In  reaching  this  conclusion  we  have 
been  influenced  by  two  considerations,  which  may  be  thus  briefly 
stated :  The  act  authorizing  these  proceedings  is  special  in  its  char 
ucter,  and  it  was  passed  in  1888,  some  two  years  prior  to  the  enact 
ment  of  the  general  condemnation  law.  During  this  period  of  time 
there  was,  consequently,  no  law  regulating  the  amount  of  costs  to  be 
awarded  the  appellant,  other  than  section  3240  of  the  Code  of  Civil 
Procedure;  and,  although  section  3372  might  have  been  sufiSciently 
comprehensive  in  its  operation  to  have  related  to  the  special  act  if  the 
legislature  had  so  ordained,  yet  there  is  nothing  to  indicate  that  such 
was  the  intention  of  that  body.  On  the  contrary,  if  we  apply  the  ordi- 
nary rules  of  construction,  we  are  led  to  the  conclusion  that  such  was 
clearly  not  its  intention,  for  upon  the  very  day  that  the  general  law 
went  into  effect  section  12  of  the  special  act  was  amended,  and  the 
exact  language  of  the  original  act  respecting  the  allowance  of  costs 
was  retained,  without  any  reference  whatever  to  the  provisions  of  the 
general  law  (Laws  1890,  c.  255) ;  and  two  years  thereafta-  the  special 
act  was  again  amended,  without  containing  any  such  reference  (Laws 
1892,  c.  353).  These  omissions  seem  to  be  quite  significant,  for  it  is 
but  reasonable  to  suppose  that,  if  the  legislature  had  intended  to  make 
any  of  the  provisions  of  the  general  act  applicable  to  the  special  act 
which  we  are  now  considering,  it  would  have  clearly  indicated  such  in 
tention,  either  in  the  general  act  or  in  one  or  the  other  of  the  amend 
ments  to  the  special  act  to  which  reference  has  been  made.  But  a 
still  more  formidable  obstacle  in  the  way  of  the  adoption  of  the  d*-- 
fendant's  contention  is  that  the  two  acts  are  not  so  related  as  to  make 
them  in  pari  materia.     As  was  said  in  the  case  to  which  we  have  ad- 


Bap.  Ct.)  BODKCKKR   V.  HODECKER.  1078 

verted  so  frequently  (In  re  City  of  Brooklyn,  aupra),  tf  "the  purpoae  of 
the  special  act  could  have  been  accomplished  by  proceedings  nnder 
the  general  act,  the  procedure  under  the  general  act  might  have  been 
followed  by  force  of  section  3383  of  the  (>>de,  although  the  prior  spe- 
cial act  furnished  a  method  of  its  own."  We  do  not  think,  however, 
that  the  purpose  of  the  grade  crossing  act  could  have  been  accom- 
plished by  the  general  condemnation  law.  Both  statutes  relate  to 
condemnation  proceedings,  it  is  true;  but  in  this  case,  as  in  the  one 
cited,  each  statute  is  complete  in  itself,  and  "prescribes  a  system  of  pro- 
cedure, each  for  itself,  having  many  points  of  similarity,  as  also  many 
points  of  divergence."  In  this  case,  therefore,  as  in  that,  it  may  be 
said  that  "the  costs  and  allowances  authorized  in  condemnation  pro- 
ceedings under  the  Code  by  fair  intendment  relate  to  costs  and  allow- 
ances in  proceedings  thereunder,"  and  not  to  the  costs  and  proceed- 
ings allowed  by  this  special  act.  It  is  to  be  regretted  that  the  con- 
closion  we  have  reached  has  been  found  necessary  in  this  particular 
instance,  for  the  defendant's  application  strikes  us  as  a  meritorious 
one.  But,  if  we  are  correct  in  our  views,  the  difficulty  which  we  have 
pointed  out,  and  which  does  not  appear  to  have  been  brought  to  the 
attention  of  the  special  term,  is  one  which  must  be  obviated  by  legis- 
lation, and  not  by  adjudication. 
Order  affirmed,  but  without  costs  to  either  party.     All  concur. 


(20  Misc.  Rep.  641.) 

HODBCKMt  V.  HODECKER. 

(Snprone  Court,  Special  Term,  Monioe  County.   July,  1887.) 

Actions— JoiNDBB  of  Causks. 

In  an  action  for  limited  divorce  by  wife,  a  complaint  alleging  cruelty  and 
desertion  by  hnsband,  and  fraud  In  securing  a  release  of  dower  rlglits.  and 
also  praying  for  provision  for  support,  and  for  a  temporary  bijnnctlon  against 
aUenation  of  property  by  husband,  does  not  state  more  than  one  cause  of 
action,  Tlz.  that  for  separation. 

Action  by  Anna  Hodecker  against  Frederick  Hodecker.  On  de- 
murrer to  amended  complaint  on  the  ground  that  it  avers  more  than 
one  cause  of  action,  viz.  one  for  divorce  and  one  for  fraud.  Over- 
ruled. 

The  complaint  is  as  follows: 

Tlie  plaintiff,  for  her  amended  complaint  herein,  respectfully  all^tes: 

(1)  That  the  parties  to  this  action  Intermarried  more  than  twenty  yean  ago  in 
die  city  of  Rome,  In  the  state  of  New  York,  nnder  the  rites  of  the  Roman  Catholic 
Chnrch,  and  after  such  marriage  removed  and  have  resided  in  the  city  of  Roches- 
ter, In  said  county,  and  are  now  actual  Inhabitants  of  the  said  state,  and  still  hus- 
tMind  and  wife;  that  the  law  of  said  church  forbids  absolnte  divorce  between  mar- 
ried persons,  and  plaintiff  Is  a  devout  Catholic. 

(2)  And  the  plaintiff  further  alleges  that  at  the  said  city,  since  said  marriage^ 
the  defendant  has  treated  her  In  a  cruel  and  Inhuman  manner,  and  since  about 
the  year  1800  has  there  been  addicted  periodically  to  the  excessive  use  of  intox- 
icants, and  in  bis  fits  of  drunkenness,  or  while  under  the  Influence  of  alcoholic 
stlmnlant,  has  repeatedly  committed  acts  of  cmelty  and  violence  npon  plaintiff, 
and  in  particular  as  follows:  That,  at  said  dty  of  Rochester,  defendant,  without 
cause  or  provocation,  some  time  in  the  latter  half  of  November,  1886,  on  a  day 
which  she  Is  now  unable  exactly  to  specify,  spat  into  plaintiff's  face  while  shQ 
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was  walking  upon  the  public  lilghway,  and  atxxit  ner  business;  mat  aerenaanfa 
entire  course  of  conduct  towards  plaintiff  In  said  city,  with  rare  Interrals,  tias 
been  for  a  long  period  uniformly  cruel,  abusive,  and  brutal,  he  being  constantly 
in  the  habit  of  applying;  abusive  ^Ithets  to  her,  of  threatening  hee  wltii  Tiolence, 
and  of  striking  and  attempting  to  strike  her. 

(8)  And  the  plaintiff  further  alleges  that  for  the  past  six  years  the  defendant 
did  wrongfully  and  willfully  conspire  and  plan  to  abandon  plaintiff,  and  wrong- 
fully and  willfully  abandoned  plaintiff,  and  has,  shice  November  28,  1896,  re- 
fused to  retiun  to  her,  and  expelled  her  from  and  denied  to  her  bis  residence, 
and  still  refuses  and  neglects  to  live  and  cohabit  with  her,  and  to  provide  and 
maintain  her,  though  at  said  last-mentioned  date  she  caused  a  certain  writing 
to  be  personally  served  upon  defendant.  In  which  She  expressly  desired,  and  re- 
quired of  him,  in  substance,  to  live  and  cohabit  with  her  as  his  wife,  and  to  ad- 
mit her  to  his  domicile;  and  also  to  take  back  any  and  everything  he  ever  gave 
her,  which  she  then  and  there  unconditionally  offered  to  return  and  tendered  to 
lilm,— all  of  which  he  refused  to  do,  and  has  since  continuously  persisted  in  refusing 
to  do,  as  well  as  to  supiK>rt  and  maintain  h^-  In  a  manner  suitable  to  his  meami 
and  station  In  life.  That  although  plaintiff  has  always  conducted  hers^  towards 
ilnfpndant  as  a  faithful  and  obedient  wife,  the  defendant  disregarded  his  duties 
as  a  husband,  and  has  been  willfully  absent  from  and  deserted  the  plaintiff  within 
six  years  past  witbont  any  cause  or  Justification  thertfor;  and,  as  she  is  informed 
and  believes,  now  has  his  househcdd  managed  by  a  young  single  woman  named 
Bmma  Strieker,  wholly  apart  from  plaintiff,  in  pursuance  of  his  said  Intention 
as  aforesaid,  and  said  conspiracy  as  aforesaid,  to  wholly  and  willfully  abandon 
plaintiff,  and  to  willfully  desert  her,  contrary  to  section  1762  of  the  Code  of  Civil 
Procedure,  under  the  provisions  of  which  law,  and  no  otlier,  she  expressly  limits, 
intends,  and  brings  her  action  In  the  foregomg  premises.  That  this  course  of 
treatment  and  conduct  has  caused  plaintiff  great  pain,  humiliation,  and  distress 
of  mind,  and  injured  her  in  her  fair  fame  and  good  name  among  people  and 
through  the  community.  That  the  defendant,  in  further  pursuance  of  said  con- 
spiracy and  of  liis  said  course  of  cruel  and  inhuman  treatment  and  willful 
abandonment  and  desertion  as  aforesaid  of  plaintiff,  falsely  and  milawfully  pre- 
tends to  sustain  the  married  relation  to  said  woman  Strieker  as  aforesaid,  and  has 
falsely  permitted,  countenanced,  aided,  and  abetted,  and  falsely  permits,  aids,  abets, 
and  countenances,  the  said  woman  as  aforesaid,  in  said  city,  and  to  all  persons, 
falsely  and  unlawfully  personate  plaintiff,  and  in  such  assumed  character  as 
aforesaid  to  falsely  pretend  that  she,  said  Strieker,  Is  the  wife  of  defendant 
knowing  the  same  to  be  false,  all  to  plaintiff's  great  distress  of  mind,  pain,  and 
humiliation,  and  to  the  injury  of  her  good  name  and  fair  fame  In  the  community, 
and  all  without  her  connivance,  privity,  procurement,  or  consent.  That  the  de- 
fendant does  all  of  said  acts  as  aforesaid,  and  Imowingly  allows  said  Strieker, 
as  aforesaid,  to  do  the  same  with  the  express  intention  of  making  his  said  abandon- 
ment as  aforesaid  of  plaintiff  irreconcilably  permanent;  and  proof  of  all  of  said 
acts  will  be  given  In  tUs  behalf  at  the  trial  hereof. 

(4)  That  defendant  owns  real  and  other  estate  to  the  amount  of  orer  $60,000 
as  plaintiff  Is  informed  and  believes.  That  during  said  marriage  plaintiff  gave 
and  also  allowed  to  defendant  the  use  of  large  sums  of  her  own  money,  being 
her  personal  and  separate  estate.  That  as  part  of  defendant's  said  plan  and  con- 
spiracy as  aforesaid  to  abandon  plaintiff  at  said  cl'ty  of  Rochester  some  time 
prior  to  the  commencement  of  this  action,  on  a  day  which  plaintiff  Is  uuw 
nnable  exactly  to  specify,  the  defendant,  in  order  to  obtain  and  secure  from 
idalntiff  a  release  of  her  dower  in  his  said  real  estate,  having  falsely  repre- 
sented or  caused  to  be  represented  to  her  In  substance  and  effect  that  the 
whole  of  ills  estate  and  property  of  every  name  and  nature  did  not  in  value 
exceed  $40,000,  and  defendant,  then  and  there  well  knowing  that  said  rep- 
resentation was  wholly  false,  did  fraudulently  cause  and  Induce  the  plaintiff  to 
r^ease  her  dower  rights  to  liis  said  realty  upon  the  express  agreement  tb&t 
he  did  and  would  then  and  there  split  into  two  equal  parts  (meaning  divide 
equally)  for  her  every  dollar  which  he  had  in  the  world,  meaning  thereby  all  of 
his  said  property,  both  real  and  personal,  in  consideration,  among  other  thlnss, 
that  plaintiff  would  release  her  right  of  dower  in  and  to  defendant's  said  realty. 
Tliat  at  said  time  defendant  was  worth  over  $60,000  In  real  and  other  property, 
yet  pUlntiff  did  not  have  the  means  or  Information  to  establish  the  last  fact,  ax 
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dM  she  know  the  same,  but,  on  the  contrary,  she  relied  on  defendant  and  de-i 
fendant's  said  false  representations  as  aforesaid,  and  believed  the  last  to  be  true 
In  all  tilings,  whereby  said  defendant  wrongfully  and  fraudulently  succeeded  in 
defrauding  this  plaintiff  by  causing  and  inducing  her  as  aforesaid  to  release  her 
said  right  of  dower  In  defendant's  real  estate  and  property  as  aforesaid,  which 
she  did,  and  parted  with  for  defendant's  sole  benefit,  among  other  things,  valua- 
ble considerations,  for  less  than  the  amount  of  one-half  of  defendant's  said  prop- 
erty as  aforesaid  by  a  sum  exceeding  $25,000,  to  whidi  extent,  and  even  more, 
the  said  fraud  of  defendant  as  aforesaid  prejudiced  and  injured  her  in  her  property 
rights  as  the  lawful  wife  of  defendant  in  and  concerning  defendant's  said  prop- 
erty as  aforesaid.  That  the  plaintiff  then  and  there  did,  fulfilled,  and  In  all  thtags 
performed  her  part  of  said  agi'eement  fairly,  faithfully,  and  hMjestly,  and  defend- 
ant obtained  and  rec^ved  all  the  benefit  of  said  performance;  but  the  defendant 
wholly  omitted  and  neglected,  and  has  since  neglected  and  omitted,  and  stiU 
omits  and  neglects,  wholly  to  fulfill  and  perform  his  part  of  said  agreement,  and 
the  same  never  was  performed  by  him  to  her;  all  to  her  great  pain,  Injury,  and 
hnmlUatlon,  and  the  prejudice  of  her  said  dower  rights  as  the  lawful  wife  as  afore- 
said of  defendant.  Itiat  said  agreement  was  in  writing,  executed  by  the  parties 
to  this  action.  That  plaintifiT  fears  defendant  will  dispose  of  said  real  estate  pend- 
ing this  suit  or  hereafter  to  the  irreparable  loss  or  prejudice  of  her  said  dower  and 
othw  marital  rights  as  aforesaid  therein,  and  leave  the  country,  without  making 
any  provision  for  her  support  and  maintenance  as  hereinafter  prayed.  Wherefore 
the  plaintifT  demands  Judgment  for  a  separation  from  the  bed  and  board  of  de- 
fendant, and  that  a  reasonable  provision  for  the  support  and  maintenance  of  the 
plaintifT,  suitable  to  her  husband's  means  and  station,  be  made  out  of  the  prop- 
erty of  defendant;  also  that  defendant  be  restrained  from  conveying  away  said 
real  estiite  under  said  agreement  in  writing  more  i>articularly  mentioned  and 
specifled  in  part  4  hereinbefore,  to  defeat  plaintiff's  said  dower  interest  and 
marital  rights  therein,  with  costs. 

Jacob  Spahn,  for  plaintiff. 
Werner  &  Harris,  for  defendant 

DUNWELL,  J.  The  amended  complaint,  demurred  to,  cannot  be 
fairly  said  to  state  more  than  one  cause  of  action,  viz.  for  separation. 
The  allegations  in  respect  to  defendant's  deceitful  conduct  in  obtain- 
ing a  release  of  plaintiff's  right  of  dower  in  defendant's  real  property 
may  be  considered  as  of  some  materiality  in  interpreting  his  other 
alleged  improper  conduct  towards  the  plaintiff.  In  a  complaint  for 
separation  it  is  common  practice  to  ask  for  a  pecuniary  provision  to 
be  made  for  the  wife.  The  allegation  in'  respect  to  dower  and  prayer 
for  an  injunction  may  not  be  altogether  inappropriate  in  connection 
with  these  features  of  the  case.  Casey  v.  Casey,  2  Barb.  59;  Vermil- 
yea  v.  Vermilyea,  14  How.  Prac.  471.  The  demurrer  must  be  over- 
ruled, with  costs  of  demurrer  to  plaintiff,  with  leave  to  defendant 
to  serve  an  answer  to  the  amended  complaint  within  20  days  from 
service  of  the  judgment  overruling  the  demurrer,  and  upon  payment 
of  the  costs  of  demurrer. 

Ordered  accordingly. 
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HESSLBR  ▼.   SCHAFER. 

(Supreme  Oonrt,  Special  Term,  Onondaga  County.   Joly,  1S07.) 

L  Lbaars— RinHT  oi'  Lessor  to  Improvb. 

Plaintiff  and  defendant,  partners,  dissolved  partnership,  plaintiff  taUng  the 
business  and  leasing  the  store,  a  one-stoty  building,  from  defendant.  The 
lease  provided  that  lessOT  should  be  permitted  "to  enter  the  premises  at  ail 
reasonable  hours  to  examine  or  malce  such  rt^airs  and  alt»atIons  therein  as 
shall  l)e  necessary,  or  as  he  may  consider  necessary,  for  the  preservation  or  Im- 
provement thereof."  Htid,  that  lessor  liad  no  right  to  build  two  stones  on 
said  premises,  and  interfere  with  plaintifTs  signs,  and  injure  bis  business  by 
conducting  a  rival  business  In  the  stories  added. 

S.  Same— Damages— Injunction. 

A  temporary  injunction  having  been  Issued  to  restrain  defendant  from 
building  two  stories  on  premises  leased  from  him  by  plaintiff,  the  Injuncttoo 
was  vacated  upon  defendant's  givlnj;  twnd  to  cover  damages  resulting  to 
plaintiff  by  reason  of  the  building.  The  building  was  completed,  and  used  by 
defendant  hi  conducting  a  rival  business,  and  plaintiff's  signs  were  Inter- 
fered with.  Upon  final  hearing  it  was  decided  that  defendant  had  no  right 
to  build  the  additional  stories.  Bdd,  that  the  proper  relief  to  plaintiff  was 
not  a  removal  of  the  additions,  but  pecuniary  damages,  and  an  injunction 
restraining  a  rival  business  on  tlie  premises  and  any  Interference  with  his 
signs. 

Action  by  HoUister  E.  Hessler  against  G.  Frederick  Schafer  for 
injunction.    Judgment  for  plaintiff. 
Homer  Weston,  for  plaintiff. 
Ide  &  Ryan,  for  defendant 

HISCXXIK,  J.  Prior  to  December  1,  1893,  the  plaintiff  and  de- 
fendant were  engaged  as  co-partnei*s  in  the  city  of  Syracuse  in  carry- 
ing on  the  business  of  dealing  in  stoves,  furnaces,  and  other  things. 
Upon  said  day  the  plaintiff  proposed  to  the  defendant  a  plan  for  the 
dissolution  of  said  co-partnership  and  for  the  division  of  its  assets, 
which  was  subsequently  accepted  by  the  latter,  and  apon  January  30, 
1894,  formally  agreed  upon  by  the  parties.  By  this  arrangemoit 
between  them,  among  other  things,  plaintiff  was  to  pay  to  defendant 
several  thousand  dollars  in  addition  to  certain  firm  real  estate  which 
the  latter  was  to  taka  In  consideration  of  this  the  plaintiff  was 
to  take  the  business  assets  of  the  old  firm,  including  its  stock  in 
trade,  and  was  to  have  a  lease  of  the  property,  which  furnishes  the 
basis  for  the  present  dispute  between  them,  and  which  was  described 
in  the  agreement  as  "the  rear  of  the  Nauman  property  and  the  Eeis 
property  now  used  by  the  co-partnership."  Upon  January  31,  1894, 
a  formal  lease  by  defendant  to  plaintiff  was  made  by  which  was  leas- 
ed for  the  term  of  five  years,  at  the  annual  rental  of  f300,  the  prem- 
ises in  question  here,  and  which  were  described  in  the  lease  as  "that 
portion  of  the  rear  of  the  Nauman  and  the  Keis  property  now  or  for- 
merly used  by  the  firm  of  Hessler  &  Schafer."  Said  lease  also  con- 
tains two  clauses  which  have  become  of  special  importance  in  this 
action.  One  of  these  clauses  was  to  tiie  effect  that  the  lessor  (de- 
fendant) was  "to  keep  the  roof,  conductors,  overflows,  wash  pipes, 
and  sewers  in  good  and  suitable  condition  for  the  safe  use  by  second 
party  of  said  premises."     The  other  clause  was  to  the  effect  that 
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plaintiff,  the  lessee,  would  permit  defendant,  as  lessor,  to  "enter  said 
premises  at  all  reasonable  hours  to  examine  or  make  such  repairs 
and  alterations  therein  as  shall  be  necessary,  or  as  he  may  consider 
necessary,  for  the  preservation  or  improvement  thereof."  The  prem- 
ises leased  consisted  of  a  one-story  building,  suitable  and  used  for 
the  purposes  of  a  store,  etc.,  which  fronted  upon  Butternut  street. 
The  roof  of  said  building  was  of  tar  and  gravel,  and  of  substantially 
the  same  level  throughout.  A  stairway  by  the  side  of  the  store  gave 
access  to  such  roof  from  the  street.  As  bearing  on  the  rights  of  the 
parties,  and  to  aid  in  the  interpretation  of  that  clause  in  the  lease 
which  described  the  property  demised  as  that  "now  or  formerly  used 
by  the  firm  of  Hessler  &  Schafer,"  as  well  as  of  other  clauses  in  the 
lease,  considerable  evidence  was  given  in  regard  to  the  use  or  nonuse 
of  this  flat  roof  by  such  co-partnership  for  the  purpose  of  storing 
empty  boxes  and  barrels  in  connection  with  their  business,  and  I 
reach  the  conclusion  that  the  roofs  of  both  the  Reis  and  Nauman 
property  were  more  or  less  so  used  by  said  co-partners.  In  fact,  there 
is  not  much  dispute  upon  this  question,  for  it  is  conceded  by  defend- 
ant that  such  articles  were  stored  upon  the  roof  of  the  Nauman  prop- 
erty, and  carried  down  over  the  Reis  property  through  this  stairway 
in  questicm.  It  is  true,  it  is  claimed  by  defendant  that  they  were 
carried  up  to  such  roof  by  another  stairway,  but  that  stairway  is  not 
in  any  way  now  leased  to  or  controlled  by  plaintiff,  and  therefore 
there  is  no  way  for  him  to  obtain  access  to  and  use  the  Nauman  roof 
without  being  able  to  have  access  to  and  use  the  Reis  roof.  The 
clause  above  quoted  that  defendant  was  to  keep  the  roof  in  suitable 
condition  for  the  use  by  plaintiff,  and  which  was  written,  and  not 
printed,  in  the  lease,  would  also  seem  to  indicate  some  other  expected 
use  of  it  than  for  the  ordinary  purposes  of  protection. 

After  the  dissolution  aforesaid,  and  after  plaintiff  had  entered 
into  possession  and  occupation  of  the  leased  premises,  and  com- 
menced the  carrying  on  therein  of  the  business  of  selling  stoves, 
furnaces,  etc.,  defendant  commenced  to  erect  on  top  of  the  building 
80  leased  as  aforesaid  two  additional  stories.  As  above  stated,  a 
preliminary  injunction  was  granted  restraining  such  construction, 
but,  that  being  subsequently  vacated  upon  the  giving  of  the  under- 
taking provided,  defendant  continued  to  complete  the  construction 
and  erecticHi  of  such  two  stories.  Among  others,  the  temporary 
effect  of  such  construction  was  to  moie  or  less  damage  by  rain  and 
exposure  plaintiff's  goods,  and  to  interfere  with  the  conduct  of  his 
business,  the  arrangement  of  his  signs,  etc.  The  permanent  effect 
of  such  construction  has  been,  among  other  things,  to  prevent  the 
use  by  plaintiff  of  the  roof  above  mentioned  for  storage  purposes,  and 
to  place  directly  above  and  over  the  store  and  story  occupied  by  him 
two  stories  of  a  building  which  are  more  or  less  covered  with  de- 
fendant's signs,  and  in  which  he  is  conducting  a  rival  business,  and 
to  and  from  which  somewhat  bulky  and  heavy  goods  are  moved  up 
and  down  in  front  of  plaintiff's  premises.  There  have  resulted  also 
some  minor  changes  in  the  construction  of  the  store  occupied  by 
plaintiff,  such  as  erecting  a  post  near  his  door,  putting  in  girders,  etc 

The  legal  question  presented,  of  course,  is  whether  defendant  had 
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tne  ngnt  to  enter  upon  sucn  premises  alter  tney  were  so  leasea  oy 
him  to  plaintiff  as  aforesaid,  and  to  erect  tliese  additional  storios. 
There  is  no  evidence  to  indicate  that  if  he  liad  such  right  at  all  he 
has  unduly  or  negligently  damaged  or  interfered  with  plaintifiTs 
property  and  business.  In  fact,  there  is  little  dispute  between  the 
parties  that  the  damages,  temporary  and  permanent,  which  plaintiff 
has  Buffered  necessarily  flowed  and  resulted  from  the  acts  of  de- 
fendant; and  upon  that  account  perhaps  the  contention  is  all  the 
more  strongly  made  by  plaintiff  that  he  did  not  have  the  right  to 
perform  them.  The  question  of  whether  he  did  or  not  is  to  be 
determined  substantially  by  the  construction  of  the  clause  already 
quoted  from  the  lease,  whereby  it  is  provided  that  the  lessor  may 
enter  the  premises  leased  to  make  such  repairs  and  "alterations 
therein  as  shall  be  necessary,  or  as  he  may  consider  important,  for 
the  preservation  or  improvement  thereof."  It  is  not  claimed  that 
the  acts  performed  by  defendant  were  to  any  degree,  at  least,  re- 
pairs or  alterations  necessary  or  important  for  the  preservation  of 
the  property.  The  contention,  therefore,  is  narrowed  down  still 
more  to  a  construction  of  the  words  allowing  the  landlord  to  go 
upon  said  premises  for  the  purpose  of  making  such  ''altoations 
therein  *  *  •  as  he  may  consider  important  for  •  *  •  the 
improvement  thereof."  Defendant  claims  that  these  words  did  per- 
mit him  to  perform  the  acts  complained  of  by  plaintiff;  that  un- 
der them  there  was  substantially  no  limit  to  the  changes  which 
he  might  make  in  the  demised  premises,  which,  according  to  his 
judgment,  improved  them,  so  long  only  as  he  acted  and  exercised  his 
judgment  in  good  faith.  I  do  not  find  myself  able  to  agree  with 
this  contention.  I  think  that  the  entire  clause  in  question  had  for 
its  general  purpose  the  keeping  of  the  premises  in  good  repair  and  in 
good  condition;  that  when  it  pennitted  defendant  to  make  repairs 
and  any  alterations  "therein  which  he  might  consider  important 
for  the  improvement  thereof"  it  meant  to  give  him  the  right  to 
make  such  changes  in  the. minor  detail  of  the  premises  and  build- 
ings as  would  better  the  condition  thereof,  having  in  mind  the  con- 
dition and  purposes  and  object  of  the  premises  as  they  were  leased, 
and  without  substantially  altering  or  changing  the  construction  and 
condition  thereof.  I  do  not  believe  that  the  clause  and  words 
quoted  gave  to  the  defendant  the  right  upon  the  building  which  he 
leased  as  a  basis  and  first  story  to  put  up  a  substantially  new  and 
different  structure  and  building  which  would  substantitdly  change 
the  condition  and  uses  and  advantages  of  the  building  which  he  had 
leased,  even  though,  in  his  judgment,  when  it  was  completed,  the  new 
building  would  be  an  improvement  over  the  old  one.  Upon  de- 
fendant's construction  of  this  clause,  if  he  had  leased  to  plaintiff  a 
house  and  lot  to  be  used  strictly  for  dwelling  purposes,  and  if 
through  conditions  existing  at  or  subsequent  to  the  time  of  the  lease 
it  would  be  an  improvement  to  the  premises  in  a  pecuniary  oe  r««v- 
enue  producing  way  to  erect  in  the  front  yard  or  even  add  onto  the 
house  a  business  block,  he  would  have  the  right  to  do  it  That  would 
be,  perhaps,  a  little  more  extreme,  but  not  much  more  so  than  the  acts 
which  have  been  performed  in  this  case.    Plaintiff,  as  stated  above, 


as  part  of  the  dlBsolution  of  the  former  co-partnership  with 
fendant,  took  the  business  of  the  firm,  and  leased  the  premise 
question  for  the  purpose  of  there  carrying  on  such  business.  : 
fendant  has  constructed  on  top  of  the  premises  which  he  lei 
an  entirely  new  structure,  in  which  he  is  carrying  on  a  rival  1 
ness,  necessarily  to  the  detriment  of  and  interference. with  plaim 
business.  The  new  structure  is  no  improvement  to  the  prea 
leased  by  plaintiff,  and  for  which  he  is  paying  defendant  rent.  '. 
simply  an  addition  to  those  premises  for  the  benefit  of  defend 
and  at  the  expense  of  plaintiff's  rights.  If  defendant's  contentic 
correct  that  this  may  be  done,  there  is  no  limit  to  what  may  be  d 
in  the  way  of  changing  and  altering  the  building  leased,  or  in  i 
removing  it  altogether. 

It  is  true,  as  claimed  by  defendant's  counsel,  that  if  plaintiff ; 
voluntarily  made  a  lease  containing  a  clause  which  permits  defi 
ant  to  do  as  he  has  done,  he  cannot  complain,  and  should  not 
relieved  of  the  consequences  of  his  contract  simply  because  it  n 
be  a  Ixard  one.     But  in  interpreting  the  lease  in  question,  i 
thereby  determining  whether  plaintiff  has  made  such  a  contract 
is  claimed  by  defendant,  it  is  not  only  the  right,  but  the  duty,  of 
court  to  g;^e  such  reasonable  construction,  when  possible,  as  ' 
secure  a  fair  measure  of  justice  between  the  parties  to  the  contr 
and  not  place  one  of  them  largely  or  wholly  at  the  mercy  of 
other.     Russell  v.  Allerton,  108  N.  Y.  288,  15  N.  E.  391.    Read 
the  conclusion,  therefore,  that  the  construction  claimed  by  plain 
and  not  that  urged  by  defendant,  is  the  proper  one  to  place  upon 
dause  in  controversy,  the  question  is  reached,  what  form  of  judgn 
and  manner  of  relief  shall  be  given?-   It  is  insisted  by  plaintiff  t  i 
in  addition  to  compelling  defendant  to  respond  in  damages  foi 
juries  already  suffered,  the  court  should  compel  him  to  tear  d 
the  new  structure,  and  to  restore  the  premises  to  the  conditio 
which  they  originally  were.     Defendant,  upon  the  other  hand, 
that  by  the  order  vacating  the  preliminary  injunction  and  alhn  i 
the  building  to  proceed  and  the  undertaking  given  thereunde 
cover  any  damages  which  plaintiff  might  suffer  for  defendant's 
which  should  be  held  unauthorized,  the  necessity  for  this  pre  : 
action  or  -any  relief  thereunder  has  passed,  and  that  plaintiff  I 
virtually  been  relegated  and  restricted  to  an  action  at  law  upoi  i 
bond  to  recover  any  proper  damages.     Neither  of  the  courses 
gested  seems  to  be  quite  the  one  to  wholly  pursue  in  this  case,      i 
er  the  making  of  the  order  and  the  giving  of  the  undertaking  in  (   i 
tion,  plaintiff  undoubtedly  might  have  discontinued  and  aband 
this  action,  and  resorted  to  one  upon  the  undertaking;   but  he   ' 
not  obliged  to  do  sa    The  order  and  undertaking  together  simp^   , 
effect,  provided  that  defendant  might  go  ahead  with  the  constru 
of  his  building,  and  insured  to  plaintiff  the  recovery  of  any  dan    i 
which  he  might  suffer  by  reason  of  such  procedure  before  a  final 
ment  should  be  rendered  fljdng  the  rights  of  the  parties  and  awai 
the  proper  relief.     As  appears  very  (learly  by  the  decisior.  o 
appellate  court,  it  was  not  intended  by  this  preliminary  order  to 
ly  determine  the  rights  of  the  parties,  or  to  limit  the  court  in  i^n 


decision  and  determination.  There  is  probably  no  doubt,  therefore, 
that  this  court  could  now  render  a  judgment  compelling  the  defendant 
to  pull  down  the  new  stories,  and  to  restore  the  building  as  nearly  as 
possible  to  its  original  form.  "  In  view,  however,  of  the  fact  that  the 
court,  by  its  order,  has  allowed  him  to  complete  the  building,  and 
has  made  provision  for  his  responding  for  any  damage  caused 
thereby,  it  would  seem  rather  inequitable  that  the  court  should  now 
compel  him  to  pull  down  a  building  which  he  has  thus  been  allowed 
to  put  up,  and  that  justice  would  be  better  subsCTved  by  allowing 
the  building  to  stand,  and  by  restricting  the  mandatory  and  pro- 
hibitory powers  of  the  court  to  restoring  such  details  of  the  original 
construction  as  can  easily  be  replaced  upon  the  one  hand,  and  upon 
the  other  to  preventing  such  use  of  the  new  building  as  will  be 
materially  injurious  to  plaintiff.  This  end  will  be  secured  by  pro- 
viding in  the  usual  form  for  a  reference  to  ascertain  the  damages 
which  plaintiff  has  suffered,  or  will  before  the  expiration  of  bis  lease 
suffer,  from  the  construction  complained  of;  by  further  providing 
that  defendant  shall  restore,  as  nearly  as  possible,  the  plaintiff's 
signs,  and  that  he  shall  remove  and  efface  hiB  own  signs  from  the 
building,  and  that  the  new  portion  shall  not  henceforth  be  used 
by  defendant  for  the  conduct  and  prosecution  of  his  present  business, 
or  for  any  other  business,  use,  or  occupation  which  will  materially 
interfere  with  plaintiff's  enjoyment  of  the  premises  leased  by  hiuL 
Ordered  accordingly. 


(20  Misc.  Rep.  651.) 

MIIiLS  V.  VILLAGB  OF  EAST  SYKACDSB. 

(Supreme  Court,  Special  Teim,  Onondaga  County.    July,  1897.) 

ViLLAOE  Trustees — Powers— Awards. 

The  trustees  of  a  village  have  not  the  power  by  waiving  the  unconsUtn- 
Oonallty  of  Laws  1870,  c.  291,  Laws  1878,  c.  59,  and  Laws  1893,  c.  694,  pro- 
viding for  the  making  of  an  award,  to  make  the  village  liable  on  an  award 
made  pursuant  tbereto,  which  Is  not  enforceable  against  the  otber  party  to  IL 

Action  by  Henry  H.  Mills  against  the  village  of  East  Syracuse. 
On  demurrer  to  the  complaint.    Sustained. 

0.  L.  Stone,  for  demurrer. 

L.  L.  Waters  and  Frank  Z.  Wilcox,  opposed. 

HISCOOK,  J.  The  action  is  brought  to  recover  the  sum  of  |800 
and  interest  as  the  amount  of  an  alleged  award  made  in  favor  of 
plaintiff  as  compensation  for  certain  of  his  lands  to  be  taken  in  the 
course  of  proceedings  instituted  by  the  trustees  of  defendant  to  open 
or  continue  a  street  within  its  limits.  The  proceedings  leading  up 
to  the  award  in  question  are  set  forth  quite  fully  in  the  complaint,  and 
a  great  many  defects  and  irregularities  in  them  are  urged  in  sup- 
port of  the  demurrer.  Inasmuch  as  I  have  concluded  Siat  one  of 
these  invalidates  the  entire  proceeding,  and  leads  to  a  decision  against 
the  sufBciency  of  plaintiff's  complaint,  I  shall  limit  my  consideration 
to  it.    It  was  undisputed  upon  the  argument,  as  it  would  also  seem 
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to  sufficiently  appear  from  the  face  of  the  complaint,  that  the  pro- 
ceedings in  question  were  based  upon  the  general  act  of  1870,  as 
amended,  for  the  incorpuration  and  goyernment  of  villages.  The 
award  sued  upon  was  made  by  a  jury  of  six,  sulected  as  in  said  act 
provided.  It  i6  settled  that  the  act  providing  for  such  a  jury  and 
award  is  unconstitutional  and  void.  People  v.  Village  of  Uaver- 
straw,  151  N.  Y.  75,  45  N.  E.  384.  The  award  was  void,  and  plain- 
tiff's land  could  not  have  been,  and,  so  far  as  appears,  was  not,  taken 
under  the  proceedings  resulting  in  it.  Tlie  only  question  is  whether 
the  defendant  can  raise  the  objection.  The  ordinary  rule,  of  course, 
is  that  a  person  cannot  plead  his  own  wrong;  that  a  party  seeking 
to  take  advantage  of  a  statute  or  remedy  will  be  held  to  have  waived 
any  defects-  therein.  This  rule,  however,  implies  that,  where  the 
parties  sought  to  be  charged  with  its  consequences  are  acting  in  a 
representative  capacity,  they  shall  have  the  power  to  waive  the  de- 
fect The  parties  who  conducted  the  proceedings  in  question  were 
the  trustees  of  the  village  of  East  Syracuse.  The  party  sought  to 
be  charged  with  the  result  of  the  proceeding  is  the  village  itself.  The 
proceedings  were  utterly  void  for  the  reasons  stated.  The  trustees, 
in  my  opinion,  did  not  have  the  power  to  so  waive  the  invalidity  as 
to  bind  tbe  defendant  by  them,  and  make  it  liable  upon  an  award 
which  could  not  be  enforced  against  the  other  party  to  it.  Cuyler 
r.  Village  of  Rochester,  12  Wend.  165;  Mayor,  etc.,  v.  Cunliff,  2  N. 
T.  165.  A  formal  decision  and  judgment,  therefore,  may  be  prepared 
and  entered  sustaining  the  demurrer,  with  costs,  but  giving  the  plain- 
tiff the  ordinary  right  to  serve  an  ajoaended  complaint  in  case  he  de- 
sires to  so  do  upon  payment  of  f  20  costs. 
Ordered  accordingly. 


CLAItK  ct  al.  v.  MALZAOHBB. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.      July  29,  1807.) 

Appkaii— Costs — FavosabI/E  Jodomknt. 

Where  defendant  sets  up  a  countercUlm,  and  there  Is  a  Judgment  for 
plaintiff,  a  Judgment  on  appeal  that  neither  party  has  a  cause  of  actloo 
against  the  other  is  a  Judgment  in  defendant's  "favor,"  within  Code  OIv. 
Proc.  {  3070,  entitling  defendant  to  costs  on  appeal. 

Appeal  from  Monroe  county  court. 

Action  by  Charles  H.  Clark  and  another  against  Leopold  Malzach- 
er,  in  which  there  was  a  judgment  for  plaintiffs.  Defendant  ap- 
pealed to  the  county  court,  where  a  new  trial  was  had,  resulting  in 
a  judgment  for  defendant  From  an  order  disallowing  and  vacat- 
ing his  costs  as  taxed  by  the  clerk,  defendant  appeals.     Reversed. 

Argued  before  BLVRDIN,  P.  J.,  and  ADAMS,  GREEN,  and 
WARD,  JJ. 

Frederick  A.  Mann,  for  appellant 
William  W.  Armstrong,  for  respondents. 

OBEEN,  J.  This  action  was  brought  in  the  municipal  court  of 
Rochester  to  recover  f37.60,  alleged  in  the  complaint  to  be  due  and 
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factured  and  aold  to  defendant,  at  his  request,  and  upon  his  agree- 
ment to  pay  therefor  the  above-mentioned  sum.  The  defendant  an- 
swered, and  interposed  a  counterclaim  for  defective  construction  and 
bleach  of  guaranty  in  the  manufacture  of  the  cutters,  and  demanded 
judgment  in  his  favor  for  f500.  The  issues  thus  joined  ware  tried 
before  a  judge  of  the  municipal  court  of  Rochester,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiffs  for  f35.2o  damages  and  f  1U.65 
costs.  From  that  judgment  the  defendant  appealed  to  the  coun^ 
court  of  Monroe  county,  and  demanded  a  new  trial  therein.  Up<Ni 
such  appeal  no  offer  of  judgment  was  made  by  either  party.  A  new 
trial  was  thereafter  had  before  the  county  judge  of  Monroe  county 
and  a  jury,  and  resulted  in  a  verdict  in  favor  of  the  defendant  of 
"no  cause  of  action."  Judgment  was  thereupon  entered  in  accord- 
ance with  such  verdict,  together  with  costs  to  the  defendant,  as  taxed 
by  the  county  clerk  of  Monroe  county.  From  such  taxation  the 
plaintiffs  appealed  to  the  county  court  of  Monroe  county,  and  that 
court  set  aside  the  costs  as  taxed,  and  disallowed  any  costs  to  the 
defendant,  and  directed  the  clerk  to  cancel  the  same  of  record. 

The  practice  in  this  case  is  prescribed  by  section  3070  of  the  Ck)de 
of  Civil  Procedure,  and  the  provision  in  that  section  applicable  to 
the  question  here  involved  is  this:  "If  neither  party  make  an  offer. 
as  provided  herein,  the  party  in  whose  favor  the  verdict,  report  or 
decision  in  the  appellate  court  is  given,  shall  be  entitled  to  recover 
his  costs  upon  the  appeal."  This  is  plain  language,  plainly  express- 
ing the  intent  of  the  legislature  to  give  costs  to  the  party  who  re- 
covers in  the  appellate  court,  whether  the  amount  of  such  recovery 
be  great  or  small,  or  whether  such  party  recovers  all  the  claim  which 
he  makes  in  his  pleading.  In  the  case  at  bar  the  judgment  of  the 
municipal  court  of  Rochester  established  the  claim  of  the  plaintiffs, 
and  disallowed  the  claim  made  by  the  defendant.  At  the  time  of 
the  appeal  therefrom  by  the  latter  a  judgment  had  been  entered,  and 
stood  against  him,  establishing  plaintiffs'  claim,  and  disallowing  the 
claim  of  the  defendant.  From  that  judgment  the  defendant  ap- 
pealed, and  the  decision  of  the  appellate  court  established  the  fact 
that  the  plaintiffs  had  no  claim  against  the  defendant,  and  that  the 
defendant  had  no  claim  against  the  plaintiffs.  The  verdict  was, 
therefore,  in  favor  of  the  defendant  to  the  extent  of  destroying  the 
judgment  and  the  claim  of  plaintiffs  which  stood  against  him  when 
the  appeal  was  taken.  The  verdict,  it  is  true,  was  not  so  favorable 
to  the  defendant  as  he  claimed  it  should  have  been;  and  yet  it  waa 
in  his  favor,  as  it  relieved  him  from  plaintiffs'  judgment  and  claim, 
and  the  judgment  established  by  the  municipal  court  of  Rochester. 
His  right  to  costs,  therefore,  is  not  made  dependent  upon  the  amount, 
but  on  the  fact  of  recovery,  and,  if  no  offer  has  been  made,  it  de- 
pends upon  nothing  else.  I'ierano  v.  Merritt,  148  N.  Y.  293,  42  N. 
E.  718.  The  verdict  in  this  case  being  in  favor  of  the  defendant 
brings  this  case  within  the  plain  provisions  above  quoted,  and  jus- 
tified the  taxation  of  costs  herein  in  favor  ot  the  defendant,  and  re- 
quires the  reversal  of  the  order  of  the  county  court  of  Monroe  county, 
and  the  affirmance  of  the  act  of  the  county  clerk. 
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The  order  of  the  county  court  of  Monroe  county  is  reversed,  and 
the  taxation  of  costs  by  the  county  clerk  of  Monroe  county  is  af- 
firmed, with  costs.    All  concur. 
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PEOPLE  ex  reL  BUKI/INOAMB  t.  HAYWARD  et  al. 

(Supreme  Conrt,  Appellate  Dlrialon,  Fourth  Department.   June  12,  1S07.) 

School  Districts— Public  Depahtment— Vbtehanb. 

A  school  under  the  control  of  a  school  district  is  not  a  public  department 
of  the  state,  county,  city,  or  village  where  situated,  within  Laws  1884,  c. 
312,  aa  amended  by  Laws  1896,  c.  821,  providing  for  preferential  employ- 
ment of  veterans  in  every  public  department  of  the  state,  counties,  cities, 
and  Tillages. 

Appeal  from  special  term. 

Mandamus  by  the  people  on  the  relation  of  Holmes  W.  Bnrlingame 
against  Emma  Q.  Hayward  and  others.  From  judgment  for  defend- 
ants, relator  appeals.     Affirmed. 

The  following  is  the  opinion  of  Mr.  Justice  LAMBEBT,  at  qiecial 
term: 

A  writ  of  mandamus  was  issued  herein  upon  tbe  affidavit  of  the  relator  hf 
the  authority  of  chapter  312  of  the  Laws  of  1884,  as  finally  amended  by  clug^ 
ter  821  of  the  -Laws  of  1896,  requiring  the  members  of  the  respondent  to  con- 
vene as  fi  board,  and  to  give  to  the  relator,  a  veteran  of  tbe  late  war,  a  pref- 
erential employment  as  Janitor  of  the  respondents'  school  building,  and  malie 
return  to  the  writ  within  twenty  days.  The  school  district  is  within  the  cor- 
porate limits  of  the  village  of  Warsaw.  The  respondent  entered  a  demurrer 
upon  the  ground  that  the  facts  stated  in  the  atildavit  did  not  furnish  warrant 
(or  the  legal  relief  sought.  By  the  statute  referred  to,  the  legislature  intended 
to  create  a  privileged  class  entitled  to  preferential  employment  In  public  service 
in  every  public  department  of  the  state,  counties,  cities,  and  villages,  and  upon 
all  public  worlcs  of  the  state,  counties,  cities,  and  villages.  The  question  here 
Is  whether  the  Union  free  school  is,  within  the  meaning  of  the  statute,  a  pubUo 
department  of  the  state  or  village.  I  do  not  think  it  is.  The  respondent  la  a 
school  difttrict  organized,  existing,  and  supported  by  taxation  levied  upon  tte 
taxable  inliabitants  of  the  district,  which  may  or  may  not  be  co-extensive  with 
the  corporate  limits  of  the  village;  and,  when  organized  by  force  of  the  stat- 
ute, I>ecomes  a  district  having  a  distinct  classification  in  the  civil  divisions  of 
the  state.  Tbe  care  of  the  school  building  is  committed,  by  the  consolidated 
school  act,  to  the  board  of  education,  and  the  board  is  in  no  way  subject  to  the 
direction  or  control  of  the  village  or  state  authorities  in  tbe  execution  of  such 
duties,  and,  in  my  judgment,  under  no  legal  requirement  to  prefer  the  relator  aa 
Janitor.  A  privilege  of  this  character  must  have  Its  foundation  In  express  pro- 
vision of  the  statute.     The  demurrer  should  be  «nuta.'ued. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GBEEN, 
and  WARD,  JJ. 

E.  W.  Holt,  for  an)dlant 

Qeorge  W.  Botsford,  for  respondent 

PEB  CURIAM.  Judgment  affirmed,  without  costs,  (Hi  the  opinioa 
of  LAMBEBT,  J.,  dellvored  at  special  term. 
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(20  Misc.  Rep.  652.) 

SCOTT  T.  TWOMBLY  et  aL 
(Supreme  Court,  Special  Term,  Kings  County.   July,  1897.) 

1.  Elections — QuALtricATioN  of  Voters — CoNSTRncriON  op  8tat0TB8. 

By  I.aw8  1870,  c.  291,  tit.  2,  !  13  (as  amended  In  1805).  the  question  of  the 
issuance  of  bonds  by  a  town  In  payment  for  land  purchased  for  a  park 
must  be  submitted  to  an  ele-.-Uon  at  which  no  onn  shall  vote  imless.  at  the 
time,  he  offers  his  vote,  either  he  or  his  wife  is  "the  owner  of  property  as- 
sessed upon  the  last  preceding  assessment  roll";  and  the  last  clause 
meiins  "owner  of  property  assessed  to  him  or  hts  upon  the  last  preceding 
assessment  rolL" 

2.  Same. 

Conceding  that  Laws  1888,  c.  525,  authorizes  the  Issuance  of  bonds  by 
municipalities  In  payment  for  lands  purchased,  reyertheless  those  en- 
titled to  vote  when  the  question  of  purchase  Is  submitted  to  election  would 
be  only  those  qualified  to  vote  on  such  subjects  as  provided  In  Laws  187Q, 
c.  291.  at.  2,  {  13. 

&  Samb— Validity  of  Electiok. 

In  an  election  to  decide  a  question  upon  which,  by  statute,  only  qualified 
property  owners  can  vote,  the  admission  of  unqualified  votes  to  a  number 
equal  to  the  majority  upon  which  question  Is  decided  will  annul  the  election. 

Action  by  William  M.  Scott  against  Charles  E.  Twombly  and  others, 
trustees  of  the  village  of  Jamaica,  to  enjoin  the  levy  of  a  tax  to  pay 
bonds  issued  by  the  trustees  in  payment  of  lands  condemned  by  them 
for  park  purposes.     On  motion  for  permanent  injunction.    Granted. 

Van  Vechten  &  Delavan,  for  plaintiff. 

W.  S.  Cogswell  and  John  Fleming,  for  defendants. 

GAYNOR,  J.  There  is  no  provision  in  the  special  charter  of  the 
Tillage  authorizing  what  has  been  done.  But  by  chapter  308  of 
the  Laws  of  1884  the  powers  conferred  upon  trustees  of  villages 
by  the  general  village  act  are  conferred  upon  the  trustees  of  vil- 
lages created  by  special  charters,  except  in  the  particulars  in  which 
provisions  of  a  special  charter  may  conflict  with  the  general  act.  We 
must,  therefore,  look  to  the  general  village  act  (chapter  291,  Laws 
1870)  and  the  separate  general  act  of  1888  (chapter  525),  authorizing 
villages  to  acquire  lands  for  parks,  for  authority  to  purchase  this 
land  and  to  issue  the  bonds  in  question  therefor,  and  levy  and  collect 
the  sums  necessary  to  pay  the  interest  thereon,  and  the  principal,  as 
they  come  due  annually.  The  latter  act  does  not  authorize  the  issu- 
ing of  bonds  (Wells  v.  Town  of  Salina,  119  N.  Y.  280,  23  N.  E.  870), 
but  we  find  that  authority  in  the  general  village  act  Sections  4  and 
^  of  title  4  thereof  provide  for  the  issuing  of  bonds  for  extraordinary 
expenditures  after  the  proposition  to  do  so  shall  be  voted  upon  by 
ballot,  and  carried  at  a  regular  or  special  election,  by  the  electors 
"entitled  to  vote  on  such  questions."  By  section  13  of  title  2  (as 
amended  in  1895)  it  is  provided  that  no  person  shall  vote  at  a  village 
election  upon  a  proposition  to  raise  or  appropriate  a  tax,  or  to  pur- 
chase property,  unless  at  the  time  he  offers  his  vote  either  he  or  his 
wife  is  "the  owner  of  property  assessed  upon  the  last  preceding  as- 
sessment roll."  This  is  loose,  but  must  mean  assessed  to  him  or  her. 
The  vote  here  was  had  at  a  special  village  meeting  or  election  called 
for  that  purpose  only.  All  electors  were  permitted  to  vote  irrespective 
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of  the  said  property  qnalification,  and  this,  I  think,  makes  the  elec- 
tion a  nullity.  The  case  here  is  not  the  same  us  that  of  illegal  votes 
cast  at  an  election  of  officers,  and  subject  to  the  rules  in  respect  to 
whether  such  an  election  shall  be  declared  Toid  or  upheld.  The 
object  of  this  statute  is  that  the  proposition  shall  not  be  carried 
except  by  a  majority  of  electors  who,  or  whose  wives,  own  assessed 
property,  and  that  must  appear  by  a  comparison  of  the  vote  and  of 
the  poll  list  with  the  last  preceding  assessment  roll.  The  number 
of  illegal  voters  exceeds  the  majority  by  which  the  proposition  was 
carried.  It  therefore  does  not  aflirmatively  appear  that  a  majority 
of  qualified  electors  voted  "Yes."  The  statute  is  to  be  construed  in 
haimony  with  statutes  authorizing  towns,  villages,  or  school  dis- 
tricts to  bond  themselves  for  railroads,  or  to  make  certain  expendi- 
tures, upon  a  vote  of  a  majority  of  the  taxable  inhabitants  (People 
V.  Trustees  of  Ft.  Edward,  70  N.  Y.  28;  Smith  v.  Proctor,  130  N.  Y. 
819,  29  N.  E.  312),  and  in  such  cases  it  must  appear  affirmatively  by 
a  scrutiny  of  the  poll  list  and  assessment  roll  that  a  majority  of  the 
taxable  inhabitants  voted  "Yes."  Here  the  taxpayers'  election  rie- 
•  quired  by  law  was  neither  held  nor  certified.  U  the  said  act  of 
1888  should  be  held  to  authorize  the  issuing  of  bonds  as  well  as  the 
purchase  of  the  land,  nevertheless  the  vote  of  electors  required  by  it 
means  in  this  case  of  such  electors  as  may  vote  upon  such  propositions 
under  the  general  village  act  By  the  special  charter  of  this  village, 
every  inhabitant  thereof  qualified  to  vote  for  member  of  assembly 
is  qualified  to  vote  "for  all  officers  to  be  elected  by  virtue  of  this  act, 
and  upon  questions  which  may  be  submitted  by  virtue  of  this  act  to 
the  inhabitants  of  the  village."  But  this  has  no  application,  as  the 
proposition  voted  upon  at  the  election  in  question  was  not,  and 
could  not  be,  submitted  under  this  act,  but  was  submitted  under  the 
act  of  1888  and  the  general  village  ac^  aa  we  have  seen.  I  am  con- 
strained to  grant  the  injunction. 
Ordered  accordingly. 


(20  Misc.  Rep.  63l.> 

AVERT  V.   ACKART. 

(Onondaga  Oonntsr  Ooort   June,  1897.) 

L  SuppLKHKirrART  Procrkdinob— Satisfaction  ov  Judombrt. 

A  Judgment  debtor  cannot  be  punished  for  contempt  In  violating  an  order 
In  supplemental .  proceedings  prohibiting  him  from  transferring  his  property, 
where  he  had  satisfied  the  Judgment  with  the  assignee  thereof  before  the 
motion  papers  In  the  application  for  his  punishment  were  sorred  upon  him, 
though  the  Judgment  creditor  made  the  assignment  without  allowing  any- 
thing to  his  attorney,  whom  he  had  agreed  to  pay  one-half  of  the  Judgment. 

St   JVDOMBNTS— ASSIONMBNT— BeTTINO  AbIDE. 

An  order  setting  aside  an  assignment  of  a  Judgment,  and  a  satisfaction 
thereof  obtained  from  the  assignee,  cannot  be  made  without  tlie  presence  In 
court  of  snch  assignee. 

Application  by  the  attorney  of  Augustus  S.  Avery,  a  judgment 
creditor,  to  have  Frank  0.  Ackart,  the  judgment  debtor,  punished  for 
contempt  in  violating  an  injunction  order  in  supplementary  proceed- 
ings forbidding  any  conveyance  of  his  property,  and  for  an  order  set" 
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nng  asiae  an  aaeignment  ana  saneiacnon  oi  tne  juagmeni,  me  snor- 
ney  having  an  interest  in  the  same  for  his  debts.    Denied. 

Frank  Sargent,  for  the  motion. 
D.  B.  Magee,  opposed. 

ROSS,  J.  Upon  obtaining  satisfaction  of  the  judgm«it  there  is 
nothing  upon  which  these  proceedings  can  rest.  The  judgment 
debtor  simply  did  what  he  had  a  legal  right  to  do, — obtained  a  satis- 
faction of  the  judgment  against  him, — and  thereupon  these  proceed- 
ings, so  far  as  the  judgment  debtor  is  concerned,  necessarily  ter- 
minated. They  were  instituted  for  the  purpose  of  collecting  the 
judgment,  and  all  the  rights  of  the  judgment  creditor  incidental  to 
such  a  proceeding  were  for  the  purpose  of  aiding  in  the  accomplish- 
ment of  such  collection,  and  when  the  judgment  is  satisfied  that  is 
the  end  of  the  matter.  Whether  the  bill  of  sale  was  executed  be- 
fore the  delivery  of  the  satisfaction  of  the  judgment  I  deem  of 
no  importance,  for  the  judgment  debtor  has  obtained  a  satisfaction 
of  the  judgment,  which  is  no  longer  in  existence.  The  motion  to 
punish  for  contempt  is  denied,  without  costs.  So  far  as  setting 
aside  the  satisfaction  and  assignment  is  concerned,  no  order  can  be 
made  without  the  presence  in  court  of  the  assignee  of  the  judgment 
creditor,  the  owner  of  the  judgment,  and  I  doubt  whether  the  satis- 
faction can  be  set  aside  so  far  as  the  judgment  debtor  is  concerned. 
I  do  not  see  what  obligation  to  the  judgment  creditor  or  to  the  mov- 
ing attorney  he  has  violated.  He  has  simply  obtained  a  satisfaction 
of  the  judgment  against  him  from  the  owner  of  the  same,  which  he 
bad  a  right  to  do. 

Quaere,  if  the  assignee  of  the  judgment  creditor  had  notice  of  the 
agreement  between  his  assignor  and  the  moving  attorney  herein, 
whether  he  cannot  be  compelled  to  carry  out  the  agreement  of  the 
judgment  creditor?  In  other  words,  if  he  made  the  purchase  for 
the  purpose  of  depriving  the  attorney  for  the  judgment  creditor  of 
the  benefit  of  the  agreement  entered  into  between  him  and  his  client, 
is  he  not  liable  to  carry  out  such  an  agreement?  The  motion  to  set 
aside  the  satisfaction  and  assignment  denied  for  the  reasons  stated, 
but  without  prejudice  to  a  renewal. 

Motion  denied,  but  without  prejudice  to  a  renewaL 


<20  Misc.  Rep.  627.) 

In  re  PFOHL'S  ESTATE. 

(Surrogate's  Court,  Erie  County.    June,  1897.) 

1.  Decbdents'  Estates— Claims — Evidrncb. 

The  fact  of  the  allowance  by  an  executor  of  claims  against  the  decedent* a 
estate  Is  no  proof  of  their  validity  on  application  for  leave  to  sen  realty  for 
payment  of  said  claims. 

IL  Same— Implied  Contracts— Family  Relations. 

Serrices  and  accommodation  in  the  nature  of  board,  washing,  and  care  ren- 
dered by  one  member  of  a  family  household  to  another  are  presumed 
gratuitous,  and  to  overcome  such  presumption  an  express  promise  to  pay  must 
be  clearly  proved,  especially  when  the  claim  Is  against  Qio  redplenfs  eaiste 
afta  death. 
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&  HOKTOAOBS— IhtKHBST— DUTT  OV  LlFB  TbHAKT. 

A  devise  for  life  of  mortgaged  property  Imposes  on  the  devisee  the  duty  of 
paying  the  Interest  on  the  mortgage  during  the  life  estate. 
4.  Dkcedents'  Estates — Sales  of  Realty — Debts  of  Decedent. 

Interest  payable  on  a  mortgage  on  decedent's  estate,  and  falling  due  ttvo 
years  after  his  death,  is  not  a  debt  of  decedent,  to  pay  which  realty  belonging 
to  the  estate  will  be  sold. 

Application  of  Jacob  Pfohl,  executor  of  Mary  A.  Pfohl,  deceased^ 
for  sale  of  the  real  estate  of  deceased.     DismiBsed. 

Preston  &  Preston,  for  petitioner. 
Hugo  S.  Kiene,  for  contestants. 

MARCUS,  S.  The  evidence  produced  upon  the  hearing  to  estab- 
lish this  claim  of  Anna  T.  Pfohl  for  the  sum  of  $2,232.40  is  very  far 
from  being  satisfactory.  No  personal  property  to  pay  debts  came 
into  the  hands  of  the  executor,  nor  was  there  any  personal  property 
that  might  have  been  converted  into'money  for  the  payment  of  such 
debts.  The  question  to  be  decided  is,  are  there  any  legal  and  valid 
debts  existing  against  the  decedent  which  would  warrant  this  court' 
in  decreeing  that  the  property  should  be  sold  for  the  purpose  of  such 
payment?  Mary  A.  Pfohl  died  on  the  19th  day  of  June,  1892,  in  the 
town  of  Bellefontaine,  Logan  county,  Ohio.  The  real  property  in 
question  is  situated  in  this  county.  Her  will  was  admitted  to  pro- 
bate in  this  court  on  the  15th  day  of  April,  1897.  The  claim  pre- 
sented by  Anna  T.  Pfohl  to  this  executor  is  sworn  and  subscribed  to 
on  the  21st  day  of  April,  1897,  and  is  for  board,  washing,  nursing,  and 
care,  amounting,  with  interest,  to  the  sum  of  $2,182.40,  such  services 
commencing  on  the  2l8t  day  of  May,  1889,  and  ending  on  the  19th  day 
of  June,  1892,  with  interest  for  four  years;  and  the  further  claim  for 
|60  for  interest  paid  on  mortgage  on  the  home  December  8, 1896 ;  mak- 
ing in  all  a  total  of  $2,232.40.  It  will  be  noted  that  the  services  for 
which  this  claim  is  presented  began  May  21,  1889,  and  ceased  June 
19, 1892.  The  petition  alleges  that  the  sum  of  $272  remains  unpaid 
for  funeral  expenses,  but  upon  the  hearing  the  same  was  abandoned. 
The  will  of  the  testatrix  gave  to  her  husband,  the  executor  and  peti- 
tioner herein,  a  life  interest  in  the  property  in  question,  and,  upon  his 
death,  to  be  divided  equally  among  the  children  of  the  deceased,  share 
and  share  alike.  It  is  clear  from  the  evidence  that  the  executor  tried 
to  raise  money  for  his  own  use  upon  this  property  before  any  proceed- 
ings were  begun  for  the  sale  of  the  same  to  pay  debts,  in  which  effort 
he  seems  to  have  failed.  The  claimant  is  a  daughter-in-law  of  this 
executor,  and  the  evidence  shows  that  they  are  interested  in  the  same 
business.  The  fact  that  the  executor  has  allowed  this  claim  can  have 
no  weight  with  the  court,  ranee  the  allowance  or  rejection  of  the  same 
by  the  executor  has  not  the  least  relevancy  in  the  matter  whatever. 
"Whether  a  claim  oresented  bears  the  seal  of  his  sanction,  or  whether 
it  comes  into  court  unfathered  and  unprotected  by  his  magic  power, 
it  is  treated  the  same.  It  must  be  run  through  the  same  hopper, 
must  be  i»roved,  established  before  the  surrogate,  and  that,  too,  as  I 
interpret  the  law,  by  common-law  proof."  Tm-ner  v.  Amsdell,  3  Dem. 
Bar.  19.     I  am  satisfied  that  this  proceeding  was  begun  as  a  conven- 
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mind,  is  exceedingly  suspicious,  and  the  justice  doubtful.  This  view 
is  strengthened  by  the  testimony  that  the  executor  had  tried  on  pre- 
vious occasions  to  raise  money  upon  this  property,  and  that  the  will 
was  never  filed  for  probate  until  live  years  after  the  death  of  decedent 
By  the  terms  of  the  will,  this  property  is  left  in  such  a  condition  that 
a  sale  for  the  payment  of  debts  would  be  a  convenient  form  of  dis- 
posing of  the  same  outside  of  the  directions  of  the  testatrix,  and  it 
would  seem  that  in  no  other  way  could  it  be  sold  than  by  establishing 
this  claim  as  a  valid  claim,  and  ha^iug  a  direction  of  this  court  to  sell 
the  real  estate  of  this  decedent  for  that  purpose. 

The  deceased,  with  her  husband,  together  with  their  son  and  his  wife, 
— ^this  claimant, — lived  in  one  household  during  all  the  time  for  which 
services  are  claimed.  While  it  is  true  that  where  one  person  renders 
services  for  another,  which  are  known  and  accepted,  the  law  implies  a 
promise  to  pay  for  same,  yet  when  such  person  rendering  such  serv- 
ices is  a  member  of  the  same  family  of  the  person  served,  living  in  the 
same  household,  either  as  a  parent,  diild,  or  other  near  relative,  a 
presumption  of  law  arises  that  such  services  aie  gratuitous,  so  that 
the  express  promise  of  the  party  served  must  be  shown  by  proof  which 
is  clear  and  positive,  especially,  as  in  this  case,  when  the  claim  is 
against  the  estate  of  an  intestate  relative,  in  order  to  overcome  the 
presumption.  The  family  relation  excludes  the  idea  of  an  implied 
contract  between  persons  related  by  marriage,  and  living  togc^er, 
and,  generally,  like  considerations  apply  to  all  persons  who  occupy 
family  relatione  17  Am.  &  Eng.  £nc.  Law,  pp.  341,  342,  and  cases 
cited.  From  the  proof  offered,  I  am  not  satisflfd  that  the  claim  for 
board,  washing,  nursing,  and  care  of  Mary  T.  Pfohl  is  a  valid  claim, 
and  therefore  reject  the  same.  As  to  the  claim  of  |50  paid  for  inter- 
est on  December  8, 1896,  which  the  petitioner  borrowed  of  the  claim- 
ant, I  am  equally  well  satisfied  it  should  be  disallowed,  for  the  reason 
that  a  devise  to  one  for  life,  or  for  a  teim  of  years,  imposes  on  the 
devisee  the  duty  to  keep  down  all  incidental  charges  upon  the  land 
which  accrue  daring  the  existence  of  the  estate.  Further,  it  can 
in  no  way  be  claimed  that  the  interest  becoming  due  five  years  after 
the  death  of  the  testatrix,  is  in  any  way  a  "debt  of  the  decedent."  Be- 
fore a  decree  directing  the  disposition  of  real  property,  or  any  interest 
in  real  pr<^erty,  can  be  made,  the  fact  must  be  established  that  the 
debt  is  that  of  the  decedent  fHie  petitioner  took  the  property  for 
the  term  of  his  life,  with  all  burdens,  and  it  is  his  duty  to  pay  the  in- 
terest. Another  question  would  be  presented  if  the  interest  was  due 
and  payable  at  the  testatrix's  death.  "Before  the  surrogate  is  au- 
thorized to  make  any  order  for  the  mortgaging,  leasing,  or  sale  of  real 
property  of  the  decedent,  he  must  be  satisfied,  by  legal  proof,  that 
the  debts  for  the  purpose  of  satisfying  which  the  application  is  made 
are  justly  due  and  owing  from  the  testator  or  intestate,  as  against  the 
owners  of  the  real  estate,"  Baker  v.  Kingsland,  10  Paige,  368.  The 
claims  of  Anna  T.  Tfohl  have  not  been  established  to  my  satisfaction 
as  debts  of  the  decedent,  and  the  same  are  therefore  rejected,  and 
petition  dismissed. 

Decreed  accordingly. 
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MEMOItANDUM  DECISIONS. 


AHMON,  Respondent,  t.  KELLER  et  al., 
A.ppellaDt8.  (City  Court  of  New  York,  Gen- 
eric Term.  July  15,  1897.)  Action  by  Robert 
A..  Ammon  against  Sam  iLeller  and  John  Doe. 
Kronfeld  &  Harris,  for  appellants.  W.  J. 
Woods,  for  respondent. 

McCarthy,  J.  This  is  en  appeal  from  an 
order  denying  a  motion  to  vacate  an  order  of 
arrest  on  the  papers.  We  think  that  all  the 
jurisdictionaJ  elements  are  here,  and  snfflcicnt, 
and  that  the  order  should  be  affirmed,  with 
costs. 

AVERELL,  Respondent,  t.  BARBER  et  al., 
Appellants.  (Supreme  Court,  Appellate  DItI- 
•ion.  First  Department.  August  4,  1807.)  Ac- 
tion by  William  W.  ATerell  aeainst  Amsi  L. 
Barber  and  others.  W.  W.  Niles.  for  appel- 
lants.   E.  Hasisett,  for  respondent. 

PER  CURIAM.  The  order  should  be  modi- 
fied by  inserting  In  the  proper  place  In  the  pro- 
ceedings before  the  referee  of  March  16,  1895, 
the  following  questions  and  answers:  "Q.  Were 
they  laid  under  either  of  the  original  patents? 
A.  No,  sir.  Q.  Were  they  laid  under  either  of 
the  reissued  patents?  A.  No,  sir."  And  by 
inserting  in  the  case  in  the  proceedings  had  on 
(he  5th  of  December,  1895,  the  following:  "Q.  | 
Were  they  laid  under  either  of  the  reissued  pat- 1 
ents?  A.  No,  sir.  By  Mr.  Hassett:  Q.  Do 
fon  wish  to  make  any  change  in  your  annwer  to  I 
that  question?  A.  I  do.  I  wish  to  strike  out 
the  answer,  'No,  sir,'  and  to  say  that  they  were 
laid  under  one  of  the  reissued  patents."  The 
order,  as  thus  modified,  should  be  affirmed,  with- 
out costs  to  either  party. 

BAJDOER,  Plaintiff,  t.  OILROT,  Defendant. 
(City  Court  of  New  York.  General  Term,  .luly 
2.  1897.)  Action  by  Walter  S.  Badger  against 
I'^omas  F.  Gilroy,  Ji  James  C.  Bushby  and 
R.  L.  Wensley,  for  defendant. 

SCHUCHMAN,  J.  The  order  directing  plain- 
tiff to  furnish  a  bill  of  particulars  Is  modified 
by  striking  therefrom,  near  the  end  thereof,  the 
following:  "And  the  manner  in  which  said  al- 
legi'd  payments  were  made,— whether  by  check 
or  otherwise;"  otherwise  affirmed,  without  costs 
on  this  app€«l. 

BALZ,  Appellant,  ▼.  UNDERHILL  et  al.. 
Respondents.  (Supreme  Court,  Anpellate  Divi- 
sion, First  Department  April,  l887.)  Action 
by  Mary  J.  Balz.  as  executrix,  etc.,  of  PhiUp  li. 
Balz,  deceased,  ngainst  Eldward  C.  UnderhiU  and 
others,  as  executors,  etc.,  of  Abraham  Undeiiiill, 
deceased.  No  opinion.  Judgment  affirmed,  with 
costs.    See  44  N.  Y.  Supp.  419. 

BARJADO  V.  MAYOR  OF  CITY  OP  NEW 
YORK.  (Supreme  Court,  Apnellate  Division, 
First  Department.    August  4,  lw7.)    Action  by 
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E.  Barjado  against  the  mayor  of  the  dty  of 
New  York.  No  opinion.  Motion  denied,  witb 
$10  costs. 

BENSTEIN,  Respondent,  v.  CROW  et  al.. 
Appellants.  (City  Court  of  New  York,  General 
Term.  July  15,  1897.)  Action  by  Morris  Ben- 
stein  against  Moses  R.  Crow  and  the  New  York 
&  Westchester  Water  Company,  impleaded, 
etc.  Franklin  Bien,  for  appellants.  Wahle  & 
Stone,   for  respondent. 

McCarthy,  j.  The  jury  found  against  the 
defendants  upon  all  the  questions  of  fact,  and 
there  was  evidence  sufficient  to  base  their  find- 
ing. The  trial  justice  fairly  presented  the  case, 
and  we  find  no  reversible  error  in  tin-  uise. 
Therefore  the  judgment  is  affirmed,  with  costs. 


BURKITT  V.  WEBSTER.  (Supreme  Court, 
Appellate  Division.  Second  Department.  July  18, 
1897.)  Action  by  one  Burldtt  aguiust  one  Web- 
ster. No  opinion.  Judgmtnt  and  order  aflBrmed,. 
with  costs. 

BURKITT.  Respondent,  v.  WEBSTER  et  al... 
ApiK'Hauts.  (Supreme  Court.  Appellate  Divi- 
sion. Second  Department.  July  15,  1897.)  Ac- 
tion by  John  Burkitt  against  Charles  B.  Web- 
ster and  others.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs. 

BT:RLEIGH,  Res'pondeut,  v.  VILLAGE  OF 
PEURY,  Appellant.  (Supreme  Court.  Appellate 
Division,  Fourth  Department.  July  29.  1897.) 
Action  by  Fannie  Burleigh  against  uie  village  of 
Perry.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

BURTON  V.  LINN.  (Supreme  Court,  Appel- 
late Division,  First  Department.  August  4, 
1897.)  Action  by  Edward  V.  Burton  against 
Frank  E.  Linn.  No  opinion.  Motion  granted, 
with  $10  costs. 

CADIGAN,  Plaintiff,  v.  NEW  YORK  CEKT. 
&  H.  R.  R.  CO.,  Defendant  (Supreme  Coiut, 
Ajipellate  Division,  Fourth  Department.  July 
29.  1897.)  Action  by  Jeremiah  M.  Oadigan 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Plaintiff's  ex- 
ceptions overruled,  and  motion  for  a  new  trial 
denied,  with  costs.    See  43  N.  Y.  Supp.  1162. 


CANNIPP  V.  NASSAU  ELECTRIC  R.  CO. 
(Supreme  C!ourt,  Appellate  Divisimi,  .Second  De- 
partment. July  13,  18970,  Action  by  one  Can- 
niff  against  the  Nassau  Electric  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 

CANNIPP,  Respondent,  v.  NASEAU  ELEC- 
TRIC R.  C30.,  Appellant  (Supreme  Court.  Ap- 
pellate Division,  Second  Dei>artmeat.    July  16, 
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1887.)  Actiuu  by  Stephen  L.  Cannifl  sgninst  the 
Nassau  Blectric  Railroad  Company.  No  opiuion. 
Judgment  and  order  nnanimonaly  affirmed,  with 
costs. 

CARR  T.  NASSAU  BLEOTRIO  R.  CO.  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment July  13,  1897.)  Action  by  one  Carr 
Sj»inst  the  Nassau  EUectric  Railroad  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

CARR,  Respondent,  t.  NASSAU  ELKCTRIC 
R.  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  SJecond  Department.  .Tuly  15,  1897.) 
Action  by  James  Carr  against  the  Nassau  Elec- 
tric Railroad  Compauv.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 

CHAMBERIJVIN,  Respondent,  v.  GLBASON, 
et  al.,  Appelliints.  (Supreme  Court,  Api^ellatc 
Division,  Fourth  Department.  July  29,  1897.) 
Action  by  Seraph  .\I.  Chamberlain  against  Ella 
V.  Gleason  and  annlher,  impleaded,  etc.  No 
opiiiiuu.    Judgment  uttirmed,  with  costs. 

CHICAGO  DAILY  NEWS,  Respondent,  v. 
ROTHSCHILDS  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division.  Fourth  Department. 
July  29,  1897.)  AcUon  by  the  Chicago  Daily 
News  against  Bernard  Rothschilds  and  others. 
No  opiuion.  Judgment  and  order  affirmed,  with 
costs. 

CLARKSON  et  aL,  Appeltants,  v.  WESTERN 
INS.  CO.,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Fourth  DepurUuent.  July  29, 
1897).  Action  by  Edward  R.  C.  Clarkson  and 
others  against  the  Western  Insurance  Com- 
pany. No  opinion.  Order  affirmed,  without 
costs  to  either  party.    See  37  N.  Y.  Supp.  53. 

COLER  V.  LAMB.  (Supreme  Court,  Appel- 
late Division.  First  Department.  May  7.  1897.) 
Action  by  William  Coler  against  Hugh  Lamb. 
No  opinion.  Motion  denied,  on  condition  that 
the  appellant  serves  on  the  attorney  for  the 
respondent,  within  three  days  after  the  entry 
of  this  order,  three  copies  of  the  papers  on  ap- 
peal, certified  as  required  by  the  rules  of  prac- 
tice.   See  4«  N.  Y.  Supp.  117. 


OOSTEIJiO.  Respondent,  v.  WATERS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  Angust  4,  1897.)  Action 
by  Annie  M.  Costello  against  Sarah  A.  Waters. 
B.  P.  Schell,  for  appellant.  B.  R.  Root,  for  re- 
»lK>ndent.  No  opinion.  Order  modified  by  strilt- 
ing  out  the  first  and  third  particulars  and  the 
last  «i.T  words  of  the  fifth  particular,  and  as  thus 
modified  affirmed,  without  costs. 

CROSS,  Appellant  v.  CURNAN  et  al.,  Re- 
spondents. (.Supreme  Court.  Appellate  Division, 
Fourth  Department.  July  29,  18f»7.)  Action  by 
Alfred  Cross  against  Francis  Curnan  and  anoth- 
er.   No  opinion.    Judgment  affirmed,  with  costs. 


DAVIS.  AppeHant,  v.  PROHMAN  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Firal  Department.    July  2,  1897.)     Action  by 


Kate  Davis  against  Charles  Frohman  and  oth- 
ers. W.  P.  Burr,  for  appellant.  W.  M.  Rose- 
bault,  for  respondents. 

PER  CURIAM.  An  eramination  of  the  tes- 
timony in  this  case  shows  that  the  findings  of 
the  referee  were  fully  justified  iiy  the  evidence. 
We  have  examined  all  the  rulinps  to  which  ei- 
ceptions  were  taken,  and  find  no  error  in  any  of 
them.  The  judgment  must  be  affirmed,  witli 
costs. 

DEARBORN,  Respondent,  v.  CITY  OF 
JAMESTOWN,  Appellant.  (Supreme  Court. 
Appellate  Division,  Fourth  Department.  July 
29,  1S97).  Action  by  Margaret  L.  Dearb-.m 
against  the  city  of  Jamestown.  No  opinion. 
Judgment  affirmed,  with  costs. 

In  re  DOLMAGB.  (Supreme  Court.  Appel- 
late Division,  First  Det^rtment.  June  18. 
1897.)  In  the  matter  of  Isabella  Dolmage,  d<>- 
ceased.  No  opinion.  Motion  granted,  wi.h$l<> 
costs. 

DONOVAN,  RespondMit,  v.  HINB.  Appellint. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  July  7,  1897.)  William  F.  Don- 
ovan against  Carrie  E.  Hine.  No  opinion.  Or- 
der reversed,  with  $10  costs  and  disbursements, 
to  abide  the  event.  The  averment  that  the  de- 
fendant has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  is  equivalent  to  a  denial 
of  such  knowledge  or  information  under  sec- 
tion TiOO  of  the  Code.  It  may  be  false,  but  it 
is  not  frivolous. 

DRYER,  Respondent,  v.  ROOHKSTER 
PRINTING  CO.,  Appellant.  (Supreme  Court 
Appellate  Division.  Fourth  Department.  Jane 
12,  1897).  Action  by  Charles  A.  Dryer  against 
the  Rochester  Printing  Company.  No  opmion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. All  concur,  except  FOLIrEMT,  J.,  not 
voting. 

DYKE,  Respondent,  v.  NATIONAL  TRAN- 
SIT CO.  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  June 
12,  1897.)  Action  by  Electa  Dyke  against  the 
National  Transit  Company  and  othn-s.  No 
opinion.  Reargument  ordered,  and  case  cer- 
tified to  the  Third  appellate  division,  to  be 
there  heard  and  determined.  Order  settled  and 
filed  with  the  clerk  of  this  court 

EISLER  et  al.,  Appellants,  v.  EIGHTH 
AVE.  R.  CO.  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  2,  1897.)  Action  by  Marie  Eisler  against 
the  Eighth  Avenue  Railroad  Company  and  oth- 
ers. The  mayor,  etc.,  appeal.  Wheeler  H. 
Peckham  and  Robert  Earl,  for  appellant  Marie 
Eisler.  William  L.  Turner,  for  appellants  may- 
or, etc.  James  O.  Carter,  Blihu  Boot,  and 
John  M.  Scribner,  for  rc^ondents. 

PBR  CURIAM.  For  the  reasons  stated  is 
the  opinion  of  Potter  v.  ColIIs  (decided  here- 
with) 46  N.  Y.  Supp.  471,  the  order  appealed 
from  is  affirmed,  with  $10  coats  and  disburse- 
ments. 
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ELISCH  T.  MAYOR  OF  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellnte  Dirision, 
First  Department.  August  4,  1897.)  Action 
by  Charles  Elisch  apainst  the  mayor  of  the 
city  of  New  York.  No  opinion.  Motion  de- 
aied,  with  $10  costs. 

ELLIS,  Respondpnt,  v.  DE  CA8TILLIA  et 
al..  Appellants.  (Supreme  Court.  Appellate 
Division,  Second  Department.  July  7,  1897.) 
Action  by  Aueustus  V.  H.  Ellis,  as  committee, 
etc.,  of  Marj^iet  McConnell.  an  incompetent  per- 
son, respondent,  against  Florence  De  Castillia, 
impleaded,  etc.,  appellants.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

ELLISON  et  al.,  Re.spondents,  v.  SMITH  et 
nl.,  Appi'ilants.  (Supri'rai-  Court,  .\p|)»'lUite 
Division,  Fourth  Department.  July  29.  1897.) 
Action  by  Nathaniel  B.  Ellison.  Frank  T.  Elli- 
soDj  and  Mamie  Ellison  against  Joseph  A. 
Smith  and  Clara  L.  Smith.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


BMPIBE  LUMBER  CO.,  Annellant,  v.  Mc- 
LEAN  et  al..  Respondents.  (Supreme  Court, 
Appellnte  Division,  Fourth  Department.  .Tune 
12,  1897.)  Action  by  Empire  Ijumber  Com- 
pany against  Hugh  McLean  and  others.  No 
opinion.  Appeal  dismissed,  with  costs.  Boe- 
ohat  V.  Brown,  9  App.  Div.  360,  41  N.  Y.  Supp. 
467. 

EVANS  T.  FARRAR  et  al.  (Supreme  Court, 
Appellate  Division.  First  Department.  Au- 
gust 4.  1807.)  Action  by  Mary  Evans  against 
John  R.  Karrar,  impleadc<l.  No  opinion.  Mo- 
tion denied. 

FAHY  ▼.  CITY  OF  HORXRLLSVILLB  et 

al.  (Supreme  Court.  Appellate  Division, 
Fourth  Department.  June  12,  1897.)  Action 
by  James  Fahy  against  the  city  of  Homells- 
ville  and  others.  No  opinion.  Motion  to  dis- 
miss appeals  denied,  and  the  defendants  the 
Bank  of  Homellsville  and  others  allowed  40 
additional  days  "to  make  and  serve  amend- 
ments to  the  proposed  case  of  the  plaintiff, 
James  Fahy."  No  costs  are  allowed  to  any 
of  the  parties. 

FIRST  NAT.  BANK  OF  GROTON,  Re- 
spondent, V.  ARMSTRONG,  Appellant.  (Su- 
preme Cioart,  Appellate  Division,  Third  De- 
partment. July  6,  1897.)  Action  by  the  First 
National  Bank  of  Groton  against  Joseph  Arm- 
strong. No  opinion.  Judgment  affirmed,  with 
costs. 

FITZMAHONY,  Appellant,  v.  OAULFIELD 
et  al..  Respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  July  7, 
1897.)  Action  by  Marie  J.  Fitzm.ihony,  as  ad- 
ministratrix, etc.,  against  George  Caulfield  and 
Ellen  Caulfield.  No  opinion.  Order  reversed 
on  authority  of  Good  v.  Daland,  119  N.  Y.  153, 
23  N.  Y.  Supp.  474.  The  admission  was  merely 
that  the  attorney  had  been  served  with  a  copy 
of  the  paper,  not  that  the  paper  was  a  correct 


copy  of  the  judgment.  Plaintiff's  motion  grant- 
ed. No  costs  of  this  appeal,  but  appellant  may 
have  her  disbursements.     See  33  N.  Y.  Supp. 

876. 

FLANDROW  v.  HAMMOND.  (Supreme 
Ck)urt,  Appellate  Division,  First  Department 
•Tune  18,  1897.)  Action  by  William  H.  Fland- 
row  against  Henry  B.  Hammond.  No  opinion. 
Motion  granted.     See  43  N.  Y.  Sapp.  143. 

In  re  FLEMING.  (Supreme  Cotirt,  Appe- 
late Division,  Second  Department.  July  7, 
1897.)  In  the  matter  of  the  application  of 
Ix>renzo  D.  Fleming.  No  opinion.  Applica- 
tion granted,  and  applicant  may  take  the  oath 
lit  the  opening  of  the  court  on  any  day.  See 
45  N.  Y.  Supp.  1139. 

FLYNN,  Respondent,  v.  LYNCH  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department.  June  25,  1897.)  Action 
by  Susan  A.  G.  Flynn  against  Mary  Lynch, 
implended.  T.  H.  Friend,  for  appellants.  J. 
A.  McGreery,  for  respondent.  No  opinion. 
Order  affirmed,  with  ?10  costs  and  disburse- 
ments. 


FORD,  Appellant,  v.  FORD.  Respondent. 
(Supreme  CJourt,  Appellnte  Division,  Third  De- 
partment. July  6,  1897.)  Action  by  Eva  V. 
Ford,  as  administratrix,  etc.,  against  Henry  A. 
Ford.  No  opinion.  Judgment  affirmed,  with 
costs. 

FREEMAN  v.  McGUIRB  et  al.  (Supreme 
0)urt,  Appellate  Division,  Fourth  Department. 
June  12,  1897.)  Action  by  Hoyt  H.  Freeman 
against  James  K.  McOuire,  as  mayor  of  the 
city  of  Syracuse,  and  others.  No  opinion. 
Motion  for  leave  to  place  the  case  upon  the 
calendar  of  the  present  term  denied,  without 
costs. 

FKEY  V.  NASSAU  ELECTRIC  R.  00.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  13,  1897.)  Action  by  one 
Frey  against  the  Nassau  Electric  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costq^ 

FREY,  Respondent,  v.  NASSAU  ELECTRIC 
R.  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  15,  1897.) 
Action  by  William  Frey  against  the  Nassau 
Electric  Railroad  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 


GALBY  V.  GAGE 
late  Ttrm.     July  29,  1897. » 
Galey  against  Otis  S.  G«ge. 
peal  dismissed. 


(Supreme  Court,  Anpel- 
Action  by  H.  B. 
No  opinion.    Ap- 


GARDINIER,  Appellant,  t.  BULGER  et  aL, 
Respondents.  (Supreme  Court.  Appellate  DW- 
sion,  Fourth  Department.  June  12,  1897.)  Ac- 
tion by  Wilson  H.  Gardinier  against  Charles  N. 
Bulger,   Amos  AUport,  and  Hiram  Eldred.     No 
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opinion.  Motion  deuied,  with  $10  costs,  and 
stay  granted  until  the  costs  are  paid.  Order  set- 
lied  and  filed  with  the  clerk.  See  43  N.  Y.  Supp. 
1154.  

GARDNER,  Appellant,  t.  DEVIN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division. 
First  Department.  June  18,  1897.)  Action  by 
Maria  Gardner  against  Susan  Derin  and  others. 
J.  N.  Tuttie,  for  appellant.  M.  Daly,  for  re- 
spondents. No  opiiiiuii.  Order  affirmed,  with 
$10  costs  and  disbursements. 

GARNER,  Respondent,  v.  AMERICAN  SICK 
BENEFIT  &  ACCIDENT  ASS'N,  Appellant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. July  6,  1807.)  Action  by  William  T. 
Garner  against  the  American  Sick  Benefit  & 
Accident  Association.  No  opinion.  Judgment 
affirmed,  with  costs.  All  concur,  except  PARK- 
ER, P.  J.,  and  PUTNAM,  J.,  dissenting. 


GATTO  V.  MAYOR  OF  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department.  August  4,  1S97.)  Action  by 
Qiacinto  Gatto  against  the  mayor  of  the  city  of 
New  York.  No  opinion.  Motion  denied,  with 
$10  costs. 


GATTO,  Respondent,  v.  MAYOR  OF  CITY 
OF  NEW  YORK,  Appellant.  (Supreme  Court. 
Appellate  Division,  First  Department,  .\ugu3t 
4,  1897.)  Action  by  Giacinto  Gatto  ngninst  the 
mayor  of  the  dty  of  New  York.  G.  Iflteilly,  for 
appellant.  W.  S.  Bennett,  for  respoiulent.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


GIBSON  ELECTRIC  CO.  v.  LIVERPOOL  & 
LONDON  &  GLOBE  INS.  CO.  (Supreme 
Court,  Appellate  Division,  First  Dcpurtnient. 
August  4,  1897.)  Action  by  the  GiliRon  Electric 
Company  against  the  Liverpool  &  London  &  Globe 
Insurance  Company.  No  opinion.  Motion  denied 
on  payment  of  $10  costs,  and  on  the  stipulation 
made  by  the  defendant  company's  attorneys, 
wbieli  stipulation  is  to  he  filed  with  the  clerk  of 
this  court.     See  41  N.  Y.  Supp.  675. 


GILCHRIST  T.  KORTY-SECOND  ST.,  M. 
&  ST.  N.  AVE.  RY.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  .luly  13, 
1897.)  Action  by  one  (Tilehrist  riB-ainst  the  Forty- 
Second  Slre<'t,  Manhattanville  &  St.  Nicholas 
Avenue  Railway.  No  opinion.  Judgment  and 
order  reversed,  and  new  trial  granted,  costs  to 
abide  the  event,  unless  within  20  days  plaintiff 
Btipulntes  to  reduce  her  recovery  of  damages  to 
$5,000  and  extra  allowance  proportionately;  and, 
in  case  of  such  stipulation,  judgment,  as  reduced,. 
unanimflu.sly  affirmed,  without  costs. 


GILCHRIST,  Respondent,  v.  FORTY-SEC- 
OND ST.,  M.  k  ST.  N.  AVE.  RY.  CO.,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  July  15,  1897.)  Aotiou  by 
Margaret  Gilchrist  against  the  Forty-Second 
Street,  Mnnhnttanville  &  St  Nicholas  Avenue 
Railway  Company.     No  opinion.    Judgment  and 


order  reversed,  and  new  trial  nwited,  costs  to 
abide  the  event,  unless  within  20  days  plaintiff 
stipulates  to  reduce  her  recovery  of  daiuiiKes  lo 
$5,000  and  extra  allowance  proportionately;  anJ, 
in  case  of  such  stipulation,  judgment,  as  reduced. 
unanimously  affirmed,  without  costa. 

QIVENS,  Respondent,  v.  ITHACA  ST.  RT 

CO.,  Apjiellant.  (Supreme  Court.  Appellate  Di- 
vision, Third  Department.  July  6,  1S07.)  Ac- 
tion by  William  R.  Givens  against  the  Ithaca 
Street-Railway  Company.  No  opinion.  Judg- 
ment modified  by  striking  therefrom  the  oIau^< 
awarding  plaintiff  final  judgment  for  the  reii»"f 
demanded  in  the  complaint,  and,  as  thua  modi- 
fied, affirmed,   with  costs  to  respondent. 

GLEASON.  Appellant,  v.  SMITH,  Respond 
ent.  (Supreme  Court.  Appellate  Division,  Foiunh 
Department.  June  12,  1897.)  Action  by  Wil- 
liam A.  Gleason  against  Jacoh  Smith.  No  opin- 
ion. Judgment  of  the  county  court  reversed, 
with  costs,  and  the  judgment  of  the  justice's  eouri 
affirmed. 

GOULD  et  al..  Respondents,  v.  QAULY.  Ap- 
pellant. (City  Court  of  New  York.  General  "Term. 
July  15,  189(.)  Action  by  John  Gould  and  Wil- 
liam J.  Gould  against  Michael  Gauty.  Jamrs 
Kearney,  for  appellant.  Grants  Nathan,  for  nr 
spondents. 

McCarthy,  J.  The  jury  settled  the  que* 
tioiis  of  dinpute  and  contradiction  by  finding  fi-: 
the  plaintiffs,  which  we  cannot  disturb  under  tht 
evidence  ()ro8ented.  We  find  no  errors,  and  then- 
fore  the  judgment  is  affirmed,  with  costs. 


GREENE  et  al..  Respondents,  v.  TOMPKINS 
et  nl..  Appellants.  (Supreme  Court,  .\ppellaii 
Division,  Fourth  Department.  June  12.  1897.' 
Action  by  O'De  Grasse  Greene  and  another 
against  Allie  E.  Tompkins,  inpleaded,  etc.  No 
opinion.    Judgment  affirmed,  with  costs. 


GRIESER,  Respondent,  v.  BUFFALO  &  N. 
F.  ELECTRIC  RY.  CO.,  Appellant,  li^nprrmi- 
Court,  Apjiellate  Division.  I'oiuth  Depiirtmem. 
June  12,  1897.)  Action  by  Dominieus  (rrie*r 
ogninst  the  Buffalo  &  Niagara  Falls  Electric 
Railway  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


GRIFFING.     Respondent,     v.     AJIERICAN 
SICK  BENEFIT  &  ACCIDENT  ASSN.   At- 

I)ellant.  (Supreme  Court,  Appellate  Divisdou. 
Third  Department.  Ju'y  6,  1897.)  Action  by 
Edgar  T.  Grilling  against  the  American  Sick 
Benefit  &  .\ccident  .\ssociation.  No  opinion. 
Judgment  ntllrmed,  with  costs.  All  concur,  ex- 
cept PARKER,  P.  J.,  and  PUTNAM,  J.,  dis- 
senting. 


GRISWOLD,  Respondent,  v.  EDEN.  Ajvpel- 
bint.  (City  Court  of  New  York,  General  TiTm. 
June,  1897.)  Action  by  M.  Adelaide  Griswold 
against  Edward  Eden.  J.  B.  Hands,  for  ap- 
pellant.    G.  A.  Heaney,  for  respondent. 

SCHUCHMAN,  J.  Order  appealed  from  '■de- 
nying motion  to  vacate  and  set  aside  the  service 
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of  the  summona  herein,  and  the  judgment  entered 
herein  on  October  21,  1896,  and  aU  the  proceed- 
ings taken  thereon,"  is  affirmed,  with  costs. 


In  re  HALL'S  ESTATE.  (Supreme  Coart, 
-Appellate  Division,  Fourth  Department.  July 
21),  lSd7.)  In  the  matter  of  the  judicial  settle- 
ment of  the  accounts  of  Silas  C.  Hall  as  admin- 
istrator of  the  estate  of  Sophia  Hall,  deceased. 
No  oiunion.  Decree  of  the  surrogate  s  court  of 
Cattaraugus  county  affirmed,  vrith  costs.  See  38 
N.  Y.  Supp.  113o. 

HAMILTON,  Respondent,  ▼.  HOWE  et  al, 

Aiipellants.  (City  Court  of  New  York.  General 
Term.  July  15,  1897.)  Action  by  Emily  L. 
Ilnuiiltou  against  William  F.  Howe  and  anoth- 
er. David  May,  for  appellants.  Gilbert  E.  Car- 
roll, for  respondent. 

McCarthy,  J.  TUs  was,  indeed,  a  question 
of  fact,  and  after  an  earnest  contest  was  decided 
by  the  jury  for  the  plaintiff.  We  cannot  inter- 
fere. There  are  no  errors.  Judgment  affirmed, 
with  costs. 


HANFORD  t.  STRYKER.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  June 
12,  1897.)  Action  by  Mary  E.  Hnnford  against 
Henry  A.  Stryker.  No  opinion.  Order  reversed, 
with  $10  costs  and  disbursements;  injunction 
vacated,  and  motion  for  injunction  denied,  with 
$10  coste. 


HARRELL  v.  BONFILS  IMP.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  25,  1897.)  Action  by  Claudius  E. 
Harrell  against  the  ftonfils  Improvement  Com- 
pany. No  opinion.  Motion  granted  upon  pay- 
ment of  $10  costs.    See  46  N.  Y.  Supp.  227. 


HARRIS  v.  ELLIOTT  et  al.  (Supreme  C!ourt, 
Appellate  Division,  First  Department.  August 
4,  1897.)  Action  by  Richard  Duncon  Harris 
against  George  Elliott  and  George  L.  Elliott, 
executors,  and  others.  No  opinion.  Motion  de- 
nied, with  $10  costs.    See  45  N.  Y.  Supp.  916. 


HARTUNQ,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
<.'onrt.  Appellate  Division,  Fourth  Department. 
.Tune  12,  1897.)  Action  by  Charles  W.  Hartung 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Order  af- 
firmed, with  costs. 


In  re  HATCH  et  al.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  18, 1897.) 
In  the  matter  of  Alfrederick  Hatch  and  others. 
No  opinion.    Motion  denied. 


In  re  HAVELT...  (Supreme  Court,  Appellate 
Division,  First  Department.  June  18,  1897.) 
In  the  matter  of  Marian  E.  Havell.  P.  S.  DeAn, 
for  appellant.  J.  M.  Perry,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursementa. 


HAYDBN  &  CROUCH  CO.,  Respondent,  t. 
GENESEE  PAPER  CO.,  Appellant.  (Supreme 
Court.  Appellate  Division,  Fourth  Department. 
June  12,  1897.)  Action  by  the  Hayden  &  Crouch 
Company  against  the  Genesee  Paper  Company. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

HELLER,  Appellant,  v.  NEW  YORK  C3ENT. 
&  H.  R.  R.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  .Tuly 
29,  1897.)  Action  by  Valentine  Heller  against 
the  New  York  Central  &  Hudson  River  Railroad 
Company.  No  (q>inion.  Judgment  affirmed, 
with  costs.  All  concur,  except  GREEN  and 
WARD,  JJ.,  dissenting. 

BIGGINS  T.  MAYOR  OP  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department.  August  4,  1897.)  Action  by 
J.  J.  Higgins  against  the  mayor  of  the  city  of 


New  York.     No  opinion, 
$10  costs. 


Motion  denied,   with 


HODGSON,  Respondent,  v.  NATIONAL  ACC. 
SOU.  OF  CITY  OF  NEW  YORK,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. July  29,  1897.)  Action  by  Robert  M. 
Hodgson  against  the  National  Accident  Society 
of  the  City  of  New  York.  No  opinion.  Judg- 
ment of  the  county  court  of  Monroe  county 
modified  so  as  to  reduce  the  recoveiy  to  the  sum 
of  $40,  and  interest  thereon  from  June  1,  18tl(i, 
and  by  striking  therefrom  the  costs  of  the  coun- 
ty court,  and.  as  so  modifipl.  the  judgment  i» 
affirmed,  withont  costs  to  either  party  in  this 
court. 


HOFFMAN.  Respondent,  v.  PRESIDENT, 
ETC.,  OF  DELAWARE  &  H.  CANAL  CO.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
l''ourUi  Department.  June  12,  1897.)  Action 
by  Helen  J.  Hoffman  against  the  president, 
managers,  and  company  of  the  Delaware  &  Hud- 
son Canal  Company.  No  c^inion.  Motion  for 
reargument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  court  of  appeals  denied.  See 
44  N.  Y.  Supp.  949. 

HOIX!OMB,  Respondent,  v.  PACKARD,  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Fourth  Department  June  12,  1897.)  Action  by 
Willis  W.  Holcomb  against  Orestes  C.  Packard. 
No  opinion.    Judgment  affirmed,  with  costs. 


HOUGHTALING,  Appellant,  v.  VILLAGE 
OF  WALTON,  Respondent.  (Supreme  Court, 
Appellate  Division,  Third  Department.  July  6, 
1897.)  Action  by  Melissa  Houghtaling  against 
the  village  of  Walton.  No  opinion.  Judnnent 
affirmed,  with  costs.  All  concur,  except  LAN- 
DON  and  MERWIN,  JJ.,  dissenting. 


HTJBBR,  Respondent,  v.  CITY  OP  BUFFA- 
LO, Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  June  12,  1897.) 
Action  by  Bernard   Huber  against  the  city  of 
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costs.  See  opinion  of  Ureen,  J.,  delivered  in 
Bckhardt  v.  City  of  BufEalo,  46  N.  Y.  Supp.  204. 

HUMES,     Respondent,    t.     MANHATTAN 

BY.  CO.  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  Jnne  25, 
lW7.)  Action  by  Mary  A.  Humes  against  the 
Manhattan  Railway  Company  and  others.  A. 
A.  Wheat,  for  appellants.  C.  A.  Burbank,_  for 
respondent.  No  opinion.  Judsment  modified 
by  reducing  amount  awarded  for  fee  damage  to 
^1,2C0  nnd  rental  damage  to  $800,  and,  as  mod- 
ified, affirmed,  without  costs. 

HXJRD,  Respondent,  v.  GERE  et  al^^  Appel- 
lants. (Supreme  Court,  Appellate  Dirisiou, 
Fourth  Department.  June  12,  1897.)  Action 
by  Lorenzo  D.  Hard  against  Theodore  D.  Gere 
and  others.  No  opinion.  Reargument  ordered. 
Case  directed  to  be  heard  in  the  Third  appel- 
late division.  Order  settled,  and  filed  with  the 
clerk  of  this  court. 

HUSTED,  Appellant,  v.  MOSS,  Respondent 
(Supreme  Court,  Appellate  Division,  I"  irst  De- 
partment. June  25,  1897.)  Action  by  Peter 
V.  Husted  against  Octavin  A.  Moss.  L.  R. 
Beckley,  for  appellant.  B.  Stelnhardt,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disburRcniputs. 


HTJSTED.  Respondent,  r.  WHITING,  Ap- 
pellant. (Supreme  Court.  Appellate  Division, 
Fourth  Department.  June  12,  1897.)  Action 
by  Emma  Husted  against  Leslie  D.  Whiting. 
No  opinion.  Motion  to  dismiss  appeal  grant- 
ed, with  $10  costs  and  disbursements. 


INNBS  T.  MANHATTAN  RY.  CO.  (three 
cases).  DE  BALAINE  v.  SAME.  CON- 
NOLLY V.  SAME.  (Supreme  Court,  Appellate 
Division,  First  Department.  Jnne  25,  1897.) 
Actions  by  Elizabeth  R.  Innes.  Susan  W.  In- 
nes,  William  T.  Innes,  Mary  A.  Do  Balaine, 
and  Ellon  M.  Connolly  neninst  the  Manhattan 
Rnilwiir  C  mpany.  No  <  pini  m.  Motions  grant- 
ed.    See  as  N.  Y.  Supp.  286. 


IRISH,  Respondent,  v.  HORN,  Appellant. 
(Supreme  Court,  Appellate  Division.  Third  De- 
partment. .Tuly  6.  i8J)7.)  Action  by  Edward 
D.  Irish  against  Elizabeth  C.  Horn.  No  opin- 
ion. Jndgment  affirmed,  with  costs.  See  32 
N.  Y.  Supp.  455. 

In  re  JENNY.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  .Tune  12,  1897.) 
In  re  application  of  Alexander  D.  .Jenny,  as  re- 
ceiver, etc.,  for  a  writ  of  mandamus.  No  opin- 
ion. Order  affirmed,  with  costs.  See  44  N.  Y. 
Supp.  84. 

JONES  et  al.,  Appellants,  ▼.  AMERICAN 
GROCERY  CO.,  Respondent.  (Supreme  (3onrt, 
Appellate  Division,  First  Department.  August 
4,  1887.)     Action  by  Edward  B.  Jones  and  an- 
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H.  Aplington,  for  appellants.  F.  Seymour,  for 
respondent.  No  opmion.  Order  afiirmed,  with 
$10  coats  and  disbursements. 

JONES,  Respondent,  v.  RICE,  Appellant. 
(City  Court  of  New  York.  General  Tenn.  July 
15,  1897.)  Action  by  Ada  Jones  against  John 
C.  Rice.  Albert  I.  Sire,  for  appellant.  Allan 
M.  Stoddard,  for  respondent 

PER  CURIAM.  This  was  a  fair  question 
of  fact,  and  determined  by  a  jury.  It  was 
fairly  presented.  The  jnr.v  believed  the  plain- 
tiff, and  gave  her  a  verdict  for  the  fnil 
amount.  We  do  not  find  any  rpveraible  error 
committed  during  the  trial,  and  the  case  i; 
therefore  hereby  affirmed,  with  costs.  See  43 
N.  Y.  Supp.  491. 

KAHN  T.  SCHERMERHORN.  (Supremo 
Court,  Appellate  Division,  First  Department. 
August  4,  1807.)  Action  by  Aaron  Kahn 
against  Antoinette  L.  Schermerhom.  No  opin- 
ion.     Motion  denied,  with  $10  costs. 


KEIBBR  v.  MAYOR  OF  CITY  OP  NEW 

YORK.  (Supreme  Court,  Appellate  Division. 
First  Depiirtinent.  August  4.  1S07.)  Acti.iii 
b^  Philip  Keiber  against  the  mayor  of  the  dty  of 
New  York.  No  opinion.  Motion  denied,  with 
$10  costs. 

KEIJX)GG,  Appellant,  j.  WOOD  &  P.\R- 
KER  LITHOGRAPH  CO.  et  al..  Respondents. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  25,  1897.)  Action  by  An- 
drew H.  Kellogg  against  Wood  &  Parttr 
Lithograph  Company,  Gustav  Meincrs,  ami  otU- 
ers.  J.  L.  O'Brien,  for  appellant.  K.  F. 
Rabe,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

KENYON.  Appellant  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO..  Respondent  «Sn- 
preme  CJourt  Appellate  Division,  Fourth  Depart- 
ment. Jiuie  12,  1897.)  Action  by  Albert  V. 
Ken.von  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  No  opinion.  Jndg- 
ment and  order  affirmed,  with  costs. 

KERNOCHAN  v.  MANHATTAN  RY.  CO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  18,  1897.)  Action  by  J.  Fro<l- 
erick  Kernochan  against  the  Manhattan  Rail- 
way Company.  No  opinion.  Motion  granted 
upon  defendant  giving  the  stipulations  and  se- 
curity prescrilied  in  previous  cases. 

KIRK,  Respondent,  v.  CITY  OF  SYRA- 
CUSE et  al..  Appellants.  (Supreme  Court. 
Appellate  Division,  Fourth  Department.  June 
12,  1897.)  Action  by  William  B.  Kirk  against 
the  city  of  Syracuse  and  another.  No  opinion. 
Judgment  affirmed,  with  costs. 


KNOPB,  Respondent,  v.  NUN'N,  Appellant 
(Supreme  Court,  Appellate  Division.  Foiirth  De- 
partment   July  28,  1897.)    Artion  by  Mary  A. 
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Knopc  against  Joseph  Nnnn.  No  opinion. 
Jndirment  affirmed,  with  costs.  See  30  N.  Y. 
Snpp.  SDR. 

KREIZER  V.  BENZECRY.  (Supreme  Court, 
Appellate  Division,  First  Department  Aupust 
4,  1897.)  Action  by  Bernard  Kreiier  aKainst 
Benjamin  Bensecry.  No  opinion.  Motion 
sranted,  with  f  10  costs. 

KBIPPENDORF  DITTMAN  CO.  t.  COHN 
«t  aL  (Supreme  Coart,  Appellate  Division, 
First  Department.  June  18,  1897.)  Action  by 
the  Krippendorf  Dittman  Company  aeainst 
Samnel  Cohn  and  others.  No  opinion.  Motion 
granted,  with  $10  costs. 


KRUG  V.  PITASS.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  June  12, 
1897.)  Action  by  Julius  F.  Krug  against  John 
Pitass.  No  opinion.  Motion  tor  reargnment 
denied.  Note:  See  original  order  of  April  10, 
1897.    44  N.  Y.  Snpp.  864. 


LA  PETRA  T.  GOODRICH.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  18,  1897.)  Action  by  Edward  B.  La  Fe- 
tra  against  George  G.  Goodrich.  No  opinion. 
Motion  granted,  with  $10  costs. 

LAIDLAW  V.  SAGE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  18, 
1807.)  Action  by  William  R.  I.4iidlaw  at;ainst 
Russell  Sage.  No  <minion.  Motion  denied. 
See  37  N.  Y.  Supp.  77(5. 

LANDGRAPP,  Respondent,  t.  NTOOLL  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  August  4.  1897.) 
Action  by  Henry  A.  Landgraff  against  Charles 
H.  Nicoll,  impleaded,  etc.  W.  0.  Timm,  tor 
appeilanta.     H.  Thompson,  for  respondent. 

PER  (3URIAM.  The  order  must  be  reversed 
on  the  ground  that  there  is  no  proof  of  any 
authority  on  the  part  of  the  attorneys  for  the 
IJoyds  Company  to  represent  the  defendant 
Charles  H.  Nicoll,  or  to  bind  him  by  any  con- 
tract of  insurance.  The  order  should  be  re- 
versed, with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs. 

LAY00(3K  et  al..  Respondents,  v.  HOMER, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion. Fourth  Department.  June  12.  1897.) 
Action  by  Oliver  S.  Laycock  and  others  against 
Henry  Homer.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs. 

LENT,  Respondent,  v.  SHEAR  et  al..  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
I'ourth  Department.  July  29,  1807.)  Action 
liy  David  D.  I>ent,  as  receiver,  etc.,  against 
Henry  D.  Shear  and  others.  No  opinion. 
Judgment  affirmed,  with  costs.  All  concur, 
except  ADAMS,  J.,  dissenting. 

LUCAS,  Appellant,  t.  BERRY  et  al..  Re- 
spondents. (Supreme  CJourt,  Appellate  Divi- 
sion, Fourth  Department.    July  2d,  1S97.)   Ac- 


tion by  Lydia  Xjucas  against  Franlc  Berry  avd 
others.  No  opinion.  Judgment  affirmed,  with 
costs. 


MABON  V.  ONGLEY  EnyECTRIC  CO.  (Su- 
preme Court,  Appellote  Division,  First  Depart- 
ment. June  18,  1807.)  Action  by  John  S. 
Mabon,  as  receiver,  against  the  Ongley  Elec- 
tric Company.  No  opinion.  The  appeal  from 
the  judgment  not  having  been  reached,  it  can- 
not be  set  down  for  any  day.  The  appeal  from 
the  order  may  be  heard  with  the  appeal  from 
the  judgment  when  reached. 

McBNTBE,  Appellant,  v.  KINGSTON  WA- 
TER CO.,  Respondent.  (Supreme  Court.  Ap- 
pellate Division,  Third  Department.  JuSv  (i. 
1807.)  Action  by  Gerard  L.  McEntoe  ugninst 
the  Kingston  Water  Company.  No  opinion. 
Judgment  affirmed,  with  costs. 

McPARLAND,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Fourth  Dcnuitmiiit. 
July  29,  1897.)  AcUon  by  Peter  McFarland 
against  the  New  Yorlc  Central  &•  Hndson  River 
Railroad  Company.  No  opinion.  Order  af- 
firmed, with  costo.     See  41  N.  Y.  Supp.  52.5. 

FOLLETT,  J.  (dissenting).  At  folios  517 
and  518  the  court  charged  as  follows:  "Did  he, 
in  making  that  coupling,  because  he  did  make 
it — perfected  it,  the  coupling  was  done,— did 
he,  in  getting  away  his  band  from  the  place 
where  toe  coupling  was  made,  exercise  for  bis 
own  safety  all  that  reasonable  care  which  an 
ordinarily  prudent  and  careful  man  would  exer- 
cise in  his  own  behalf?  What  is  the  test  of 
that?  The  test  is,  simply,  put  yourself  in  his 
place'.  There  is  no  more  proper  test  for  you 
to  apply.  Every  juryman  is  supposed  to  be  of 
ordinary  degree  of  perfection  of  his  faculties, 
of  ordinary  ability  to  exercise  his  faculties,  of 
presence  of  mind.  Let  each  juryman,  then, 
for  himself,  in  determining  this  question,  nut 
himself  exactly  in  the  place  of  this  plaintifC, 
and  say  whether,  had  I,  the  individual  jury- 
man, been  there  as  brakemau,  required  to 
make  that  coupling,  would  I  have  done  as  the 
plaintiff  did:  wonld  I  have  omitted  anything 
which  the  plaintifT  omitted?"  To  this  instnic- 
tion  the  defendant  excepted.  This  instruction, 
I  think,  wns  error.  The  test  is  not  what  a 
person  without  experience  in  the  bnsincss 
would  have  done,  but  what  an  expc  ricni-eil 
brakeman,  having  knowledge  of  the  iliitios  ci' 
his  service,  should  have  done.  The  cni-e  siml 
diligence  required  was  that  which  a  person 
skilled  in  the  business  should  have  exercisetl. 
Whether  the  plaintiff  exercised  due  care  should 
have  been  determined  by  the  jury  upon  the 
evidence,  and  not  by  allowing  them  to  imagine 
themselves  to  have  been  in  the  place  of  the 
brakeman^  and  permitting  them  to  determine 
the  question  of  diligence  by  what  they  would 
have  done  under  the  circumstances.  Permit- 
ting jurymen  to  imagine  themselves  iu  the 
place  of  a  plaintiff  engaged  in  a  service  requir- 
ing special  skill  and  knowledge,  and  instruct- 
ing them  that  they  may  determine  whether  the 
plaintiff  contributed  by  his  negligence  to  the 
accident  by  the  test  of  what  they  would  have 
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uuue  uauvr  uie  cireuui8i»uc«;Bf  is  t;rrvr.  ^ui^ 
pose  the  quefltion  bad  arisen  whether  an  em- 
ployer operating  a  railroad,  or  a  factory  filled 
with  complicated  machinery,  exercised  due  care 
in  permitting  the  equipment  or  machinery  com- 
plaued  of  to  be  used,  would  it  be  proper  to  in- 
struct jurymen  unskilled  in  the  business  to  im- 
agine uiemselves  in  the  place  of  the  employer, 
and  say  what  they  would  have  done  under  the 
cipcumsta  nc«8,  and  that,  if  they  would  have 
done  as  the  employer  did,  negligence  was  not 
shown?  I  think  not  The  question  of  negli- 
gence or  diligence  must  be  determined  on  the 
evidence 'in  the  case,  and  not  upon  what  the 

i'unrmen  would  have  done,  or  omitted  to  do, 
iiid  they  been  in  the  place  of  either  party.  On 
the  first  appeal  it  was  held  (9  App.  Oiv.  628, 
41  N.  Y.  Supp.  525)  that  the  evidence  did  not 
justify  the  jury  in  finding  that  the  position  of 
one  of  the  bumpers  on  the  Pittsburg,  Ft. 
Wayne  &  Chicago  car  No.  7,609  was  the  cause 
of  ue  accident,  and  I  am  of  the  opinion  that 
the  evidence  contained  in  the  present  record 
is  not  sufticiont  to  justif.v  the  suliiuission  to  the 
jury  of  the  question  whether  the  {position  of 
the  bumper  was  the  cnnse  of  the  accident.  The 
order  denying  defendant's  motion  made  on  the 
minutes  for  a  new  trial  should  be  reversed, 
and  a  now  trial  cranted,  with  costs  to  abide 
the  event.     GKEEN,  J.,  concurs. 


TROY,  Appellant,  v.  KANE,  Kpspondoit.  (Su- 
preme Court,  Ai>pellate  Division,  'l"hird  Depart- 
ment. July  6,  1897.)  Action  by  the  Manufac- 
ttirers'  National  Bank  of  Troy  against  PieA^p  D. 
luiue,   as   trustee,   etc.     No  opinion.     Judgm<-nt 

1  alHrnied,  with  costs.     All  concur,  except  t.AN' 

!  DON,  J.,  dissenting. 

1  MARCUS  T.  BAMBERGER.  (Suprrme 
I  Court,  Appellate  Division,  Second  Deinrtiut-nt. 
'  July  13.  1897.)  Action  by  one  Marcus  against 
I  one  Hamberger.  No  opinion.  Jodgmeat  af- 
firmed, with  cost*. 


McGILUS  et  al.  v.  MctilLLIS  et  al.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. Alaroh,  1,S97.)  Action  by  Robert 
A.  McGillis  and  another  against  Ewen  Mc- 
Gillis,  Morrison  M.  E.  Jarvis,  and  others.  No 
opinion.  The  application  for  leave  to  appeal 
to  the  court  of  appeals  from  the  judgment  ren- 
dered by  this  court  in  the  above-entitlrd  action, 
made  on  the  part  of  the  defendants  Eweii  Mc- 
Gillis, Henry  W.  Hnydcn.  and  others,  and  also 
by  Henry  T.  Kellogg,  Esq.,  on  behalf  of  the 
infant  defendant  Morrison  M.  E.  Jarvis.  is  al- 
lowed. Such  order,  so  far  aa  it  certifies  the 
questions  of  law  to  be  reviewed  on  such  ap- 
peal, to  be  settled  by  Mr.  Justice  Landon.  See 
42  N.  Y.  Supp.  921,  1127. 


McKIM  V.  MANHATTAN  RY.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  18.  1897.)  Action  by  one  McKim 
against  the  Manhattan  Railway  Company.  No 
opinion.  Motion  granted  upon  defendant  giv- 
ing the  stipulations  and  security  prescribed  in 
previous  cases. 


MARCUS  et  aL,  Respondents,  v.  HAMBER- 
GER, Appellant.  (Supreme  Court.  Appellate  Di- 
vision, Second  Department.  July  15,  1897.)  Ac- 
tion by  Louis  Marcos  and  David  Dembow  against 
Charles  Hamborger.  No  opinion.  Judgment  af- 
firmed, with  oosta. 

MARTIN  V.  MAYOR  OP  CITY  OP  NEW- 
YORK.  (Supreme  Ck>urt,  Appellate  Division, 
First  Department.  August  4,  1897.)  Action  by 
Louis  Martin  against  the  mayor  of  the  dty  of 
New  York.  No  opinion.  Motion  denied,  with 
litlO  costs. 

MARTIN,  Respondent,  v.  MAYOR,  ETC..  OF 
CITY  OP  NEW  YORK,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
August  4,  1897.)  Action  by  Louis  Martin  a^inst 
the  mayor  and  commonalty  of  city  of  New  York. 
G.  O'Reilly,  for  appellant.  W.  S.  Bennett,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$1()  costs  and  disbursements. 


In  te  MAYOR,  ETC.,  OP  CITY  OP  NEW 
YORK.  (Supreme  CJourt,  Appellate  Division, 
First  Department.  August  4,  1897.)  In  the 
matter  of  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York.  No  opinion.  Motijii 
for  reference  granted. 


MANASHA,  Respondent,  v.  ROYAL  BEN. 
SOC..  Appellant.  (City  Court  of  New  York, 
General  Term.  July  15,  1897.)  Action  by 
Heyman  Manasha  against  Royal  Benefit  So- 
ciet.v.  No  opinion.  Judgment  and  order  af- 
finuetl,  with  costs. 


MANDA,  Respondent,  v.  ETIENNE,  Appel- 
lant. (Supreme  Court,  Am>ellate  Division,  First 
Department.  June  18.  1897.)  Action  by  Albert 
A.  Manda  against  Emilius  Etienne.  H.  W. 
Rodd,  for  appellant.  H.  M.  Hitchings,  for  re- 
spondent. No  opinion.  Order  affirmed,  with  $10 
costs  and  disborsementa.  See  iS  N.  Y.  Supp. 
184. 


In  re  MAYOR,  ETC.,  OP  CITY  OP  NEW 
YORK.  In  re  CHAMBERS  ST.  (Supreme 
Court.  Appellate  Division,  First  Department-  -Au- 
gust 4,  1897.)  In  the  matter  of  the  mayor,  alder- 
men, and  commonalty  of  the  city  of  New  York. 
In  the  matter  of  Chambers  street,  etc.  H.  K. 
Miller,  for  mayor,  e*c.  T.  Connoly,  for  Cham- 
bers street.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


MEISTER.  Appellant,  t.  SHARKEY  MOXU- 

MKXT  WORKS,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July  7. 
1897.)  Action  by  Elizabeth  Meister,  as  adminis- 
tratrix, eta,  against  the  Sharkey  Monnment 
Works.  No  opinion.  Order  modified  so  as  to 
impose,  as  a  condition  of  granting  the  relief  pray- 
ed for,  that  bill  of  particulars  be  served  within 
20  days,  and  that  within  a  like  period  the  defend- 
ant pay  to  the  plaintiff  the  trial  fee,  and  the 
disbursements,  of  the  second  trial,  and  $10  costs 
of  motion,  and  the  disbursements  on  this  appeal, 
and,  as  modified,  affirmed,  without  further  costs 
to  either  party.    See  38  N.  Y.  Supp.  788. 
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MIT.SOM  RENDBRINO  &  FBRXILIZER 
CO.,  Appellant,  t.  BAKER,  Respondent  (Su- 
preme Court,  Appellate  Division,  Fourtii  Depart- 
ment. June  12,  1897.)  Action  by  the  Milsom 
Rendering  &  Fertilizer  CSompanjr  against  William 
tl.  Baker.  No  opinion.  Motion  for  leave  to 
appeal  to  the  court  of  appeala  granted,  and  ques- 
tions stated  and  ordered  settled  and  filed  with 
nhe  clerk.    See  44  N.  Y.  Supp.  999. 


MITCHELL  T.  MAYOR  OF  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department.  August  4,  1897.)  Action  by 
John  Mitchell  against  the  mayor  of  the  city  pt 
Xew  York.  No  opinion.  Motion  denied,  with 
$10  costs. 

MITCHEIX  V.  WEIR.  (Supreme  Court,  Ap- 
pellnte  Division,  First  Department.  August  4, 
1 S07.)  Action  by  Anuie  Mitclioll  against  Levi  C. 
W'fir.  as  president  of  Ailaraa  Expre.s8  Company. 
No  opinion.  Motion  denied,  with  $10  coats.  See 
45  N.  Y.  Supp.  1085. 


In  re  MOEHRING.  (Supreme  Court  Appel- 
late Division,  First  Department.  June,  18, 1897.) 
In  the  matter  of  Sophie  Moehriug.  deceased.  F. 
E.  I'orlmm.  for  appellant.  W.  A.  Woodworth, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbu.'oements. 


ilONROE  COUNTY,  Appellant,  v.  CROUCH, 
Respondent.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  June  12.  1897.)  Action  by 
Monroe  county,  jud^ent  creditor,  against  Wes- 
ley Crouch,  as  survivor,  etc.,  judgment  debtors. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  All  concur,  except  FOLLETT, 
J.,  not  voting. 


MO.NTGOMERY,  Respondent,  v.  BUFFALO 
RY.  CO.,  Appellant.  (Supreme  Court.  Apjicllate 
Division.  Fourth  Department.  July  20.  1897.) 
Action  by  Edwin  W.  Montgomery  against  the 
BufTalo  Railway  Company.  No  (pinion,  Rear- 
gument  ordered. 


MORLEY,  Respondent,  v.  BROOKLYN 
EL.  R.  CO.,  Appellant.  (Supreme  Court.  Appel- 
late Division,  Second  Department.  July  7,  1807.) 
Action  by  CTlara  B.  Morley  against  the  Brooklyn 
Elevated  Railroad  Com_pany.  No  opinion.  Judg- 
ment modified  by  striking  out  the  provision  that 
the  plaJntiff  recover  absolutely  the  award  for  fee 
dnmnges,  and,  as  modified,  affirmed,  with  costs. 


MORRIS  V.  STEVENS.  (Supreme  Court,  An- 
pelliite  Division,  Second  Department.  July  13, 
1897.)  Action  1^  one  Morris  against  one  Ste- 
vens. No  opinion.  Judgment  affirmed,  with 
costs. 

MORRIS.  Respondent  t.  STEVENS.  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  July  15,  1897.)  .\ction  by 
Margaret  Morris  against  Augustus  P.  Stevens. 
No  opinion.     Judgment  affirmed,  with  costs. 


MULLER  ▼.  MAYOR  OF  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department.  August  4,  1897.)  Action  by 
Michael  MuUer  against  the  mayor  of  the  city 
of  New  York.  No  opinion.  Motion  denied,  with 
$10  costs. 

MUNZINGER,  RespondoMt,  t.  UNITED 
PRESS,  Appellant  (Supreme  C^urt  Appellate 
Division,  First  Department  June  18,  1897.) 
Action  ^  Loids  Miinzinger  against  the  United 
Press.  W.  C.  Davis,  for  appellant  B.  Patter- 
son, for  respondent.  No  opinion.  Order  affirmed, 
wiu  $10  costs  and  disbursements. 


MYHILL,  Respondent,  v.  PELLS,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. June  12,  1897.)  Action  by  Carrie 
Myhill  axainst  Edgar  Z.  Pells.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 


NEW  YORK  LIFE  INS.  CO.  t.  KANE 
et  al.  ^Supreme  Court,  Appellate  Division, 
First  Department.  June  25,  1897.)  Action  by 
the  New  York  Life  Insurance  Company  against 
Walter  L.  Kane  and  others.  No  opinion.  Mo- 
tion denied,  with  $10  costs.  See  46  N.  Y.  Supp. 
543. 


NORTHEASTERN  PERMANENT  SAV- 
INGS &  LOAN  ASS'N,  Respondent,  v. 
SCHUTTE  et  al..  Appellants.  (Supreme  Cfourt, 
Appellate  Division,  Fourth  Department.  June 
12,  1897.)  Action  by  the  Northeastern  Per- 
manent Savings  &  Loan  Association  against 
John  C.  Schutte,  impleaded,  etc.  No  opinion. 
Judgment  affirmed,  with  costs. 


O'CONNOR,  Respondent,  v.  FITCH  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  18,  1897.)  Ac- 
tion by  Thomas  H.  O'Connor  against  Ashvel  P. 
Fitch  and  others.  T.  Connoly,  for  appellants. 
E.  Root,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs,  on  the  authority  of 
Beekman  v.  Railroad  Co.,  43  N.  Y.  Supp.  174. 

In  re  ODELL,  (Supreme  Court,  Appellate 
Division,  Second  Department.  August  2,  1897.) 
In  the  matter  of  the  application  of  Charles 
Odcll.  No  opinion.  Order  modified  by  strik- 
ing therefrom  the  award  of  costs,  and,  as  mod- 
ified, affirmed,  without  costs. 


O'DWYER,  Respondent,  v.  O'BRIEN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  June  12,  1897.)  Action 
by  Sarah  O'Dwyer  against  Thomas  J.  O'Brien. 
No  opinion.  Motion  to  amend  the  order  de- 
nied, without  costs.  Motion  for  leave  to  ap- 
peal to  court  of  appeals  denied,  without  costs. 
See  43  N.  Y.  Supp.  815. 

O'RIELLY  V.  DALE.  (Supreme  Ctourt,  Ap- 
pellate Division,  First  Department.  June  25, 
1897.)  Action  by  Lawrence  J.  O'Rielly 
against  John  H.  Dale,  William  H.  Rick- 
etts,  receiver,  appellant,  and  Waterbury  Man- 
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OTTO,  Respondent,  t.  GARDNER,  Appel- 
lant. (Supreme  Coart,  Appellate  Division, 
Fourth  Department.  June  12,  1897.)  Action 
b7  John  Otto  against  William  H.  Gardner. 
No  opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted,  with  $10 
costs. 

PAI.MER  T.  A»fERICAN  PRESS  ASS'N. 
(Supronic  Conrt,  Appellnte  Division,  First  De- 
partment. .Tune  18,  1897.)  Action  by  Tyn- 
dale  Palmer  against  the  American  Press  Asso- 
ri))tion.  No  opinion.  Motion  denied,  with 
$10  costs. 

PECK  et  al..  Appellants  and  Respondents,  t. 
RICHARDSON  el  al.,  Respondents  and  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  .Tune  12.  1897.)  Action 
by  Marquis  L.  Peck  and  others,  as  adminis- 
trators, etc.,  against  .Tohn  E.  Richardson,  as 
executor,  etc.,  and  others.  Xo  opinion.  Motion 
for  rearpument  denied,  with  $10  costs  and  dis- 
bursements.    See  44  N.  Y.  Supp.  919. 


PECK.  Respondent,  v.  DEXTER  SUT/- 
PHITE  PTTLP  &  PAPER  CO..  Appellant.  (Su- 
preme ("ourt.  Appellate  Division,  Fourth  De- 
partment. .Tune  12.  1.S07.)  Action  by  Frank 
J.  Peck  against  the  Dexter  Sulphite  Pulp  & 
Paper  Compniiy.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


PEISER  V.  MAYOR  OF  dTY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department.  August  4.  1897.)  Action 
by  Albert  Peiser  against  the  mayor  of  the  city 
of  New  York.  No  opinion.  Motion  denied, 
with  $10  costs. 


PEOPLE  V.  (COMMERCIAL  ALLIANC!B 
INS.  (X).  (Supreme  Court.  Appellate  Division, 
First  Department.  June  18,  1897.)  Action 
by  the  people  of  the  state  of  New  York  against 
the  Commercial  Alliance  Insurance  Company. 
No  opinion.  Motion  granted.  See  45  N.  Y. 
Supp.  223. 


PEOPLE.  Respondent,  ▼.  KNATT.  Appel- 
lant. (.Supreme  Court,  Appellnte  Division, 
Fourth  Department.  June  12.  1897.)  Action 
b.v  the  people  of  the  st.ite  of  New  York  against 
Justus  Knatt.  No  opinion.  Judgment  of  con- 
viction and  order  affirmed,  and  the  judgment 
to  be  entered  certified,  and  remitted  to  the 
clerk  of  Monroe  county,  pursuant  to  section  547 
of  the  Code  of  Criminal  Procedure. 

PEOPLE,  Respondent,  v.  PARMENTER, 
Appellant.  (Supreme  Court.  Appellate  Divi- 
sion, Third  Department.  July  6,  1897.)  Ac- 
tion by  the  people  of  the  state  of  New  York 
against  Hartley  H.  Parmenter.  No  opinion. 
Order  affirmed,  without  costs  of  this  appeal. 


lant.  (Supreme  CV>nrt,  Appellate  LKrision, 
Fourth  Department.  Jane  12,  1887.)  Action 
by  the  people  of  the  state  of  New  York  against 
Horace  Philips.  No  opinion.  Judgment  af- 
firmed, with  costs.  AU  concur,  except  FOL- 
LETT,  J.,  not  voting. 

PEOPLE  ex  rel.  BAJARDO  t.  PITCH. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment. August  4,  1807.)  Action  by  the 
people  of  the  state  of  New  York,  on  the  rela- 
tion of  E.  Bajardo,  against  Ashbel  P.  Fitch,  as 
comptroller.  No  opinion.  Motion  denied,  with 
$10  costs. 

PEOPLE  ex  rel.  DADY,  Appellant,  t.  BEN- 
NETT, et  al..  Respondents.  (Supreme  Court. 
Appellate  Division,  Second  Department.  June 
29,  1807.)  Action  by  the  people  of  the  state 
of  New  York,  on  relation  of  Michael  J.  Dadj. 
against  William  V.  B.  Bennett,  supervisor  of 
the  town  of  Graveaend,  and  others.  No  opin- 
ion. Motion  for  reargument  denied  on  the  au- 
thority of  Citizens'  Waterworks  Co.  t.  Parry 
(Sup.)  15  N.  Y.  Supp.  579.  An  aiH>lication 
may  be  made  to  the  court  of  appeals  to  send 
the  case  back  to  this  court,  and.  if  that  is  grant- 
ed, the  motion  for  a  reargument  there  maj  be 
renewed.     See  46  N.  Y.  Supp.  231. 


PEOPLE  ex  rel.  DONN'ELLY,  Appellant,  v. 
RIGGS,  Respondent.  (Supreme  Court,  Appel- 
lnte Division,  Fourth  Department.  .Tune  V2. 
18'.I7.)  Action  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Donnelly,  against  Ar- 
thur Riggs,  derk  of  board  of  supervisors  of  Lew- 
is county.  No  opinion.  Order  a£Bnned,  with 
coats.    See  45  N.  T.  Supp.  53. 


PFX)PLB  ex  rel.  DOOLBY,  Appdlant,  v. 
BERRI  et  al..  Respondents.  (Supreme  CVinrt 
Appellate  Division,  First  Department.  June 
18,  1897.)  Action  by  the  people  of  the  state  of 
New  York,  on  relation  of  James  Dooley,  against 
William  Berri  and  others.  C.  A.  Watson,  for 
appellant  J.  O.  Bergen,  for  respondents.  No 
opinion.    Proceedings  affirmed,  with  costs. 

PEOPLE  ex  rel.  ELISCH  v.  PTTCH.  (Su- 
preme Court.  Appellate  Division.  First  Depart- 
ment Angust  4,  1897)  Action  bjr  the  people  of 
the  state  of  New  York,  on  the  relation  of  Charle:' 
Elisch,  against  Ashbol  P.  Fitch,  as  comptroller. 
No  opinion.    Motion  denied,  with  $10  costs. 

PEOPLE  ex  rel.  GATTO  v.  FITCH.  (Su- 
preme Court,  Appellnte  Division,  First  Depart- 
ment. August  4,  1897.)  Action  by  the  people 
of  the  state  of  Now  York,  on  the  relation  of  Gia- 
cinto  Gatto,  against  Asbbel  P.  Fitch,  as  comp- 
troller. No  opinion.  Motion  denied,  with  $10 
costs. 

PEOPLE  ex  rel.  HIGGINS  v.  FITCH.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. August  4,  1897.)  Action  by  the  people 
of  the  state  of  New  York,  on  the  relatioo  of  J. 
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J.  Higxbia,  against  Ashbel  P.  Fitch,  oa  comp- 
troller. No  opinion.  Motion  denied,  with  $10 
costs. 

PEOPLE  ex  rel.  JEWELLERS'  CIRCTTLAR 
PUB.  CO ,  Reiator,  t.  ROBERTS,  Respondent 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment July  6,  1897.)  Action  by  tlie  people 
of  tiie  state  of  New  York,  on  the  relation  of  the 
.TewellerK'  Circular  Publishing  Company,  against 
James  A.  Rol>ert8,  as  comptroller  of  the  state  of 
New  York.  No  opinion.  Determination  of  the 
pomptroller  confirmed,  with  $50  costs  and  dia- 
barsements.     See  42  N.  Y.  Supp.  1089. 

PEOPLE  ex  rel.  JtlDD  et  al.,  Relators,  t. 
ROBERTS.  Respondent.  (Supreme  Conrt,  Ap- 
P<>llate  DiTision,  Third  Department  July  6, 
1S97.)  Action  by  the  people  of  the  state  of 
New  York,  on  the  relation  of  H.  L.  Judd  &  Co., 
ag:nin8t  James  A  Roberts,  as  comptroller  of  the 
state  of  New  York.  No  opinion.  l>etermina- 
tion  of  comptroller  confirmed,  with  $50  costs 
and  disbursements. 


PEOPLE  ex  rel.  KEIBER  v.  FITCH.  (Su- 
pr<>me  Court,  Appellate  Division,  First  Depart- 
ment. Angnst  4,  1897.)  Action  by  the  peopJe 
of  the  state  of  New  York,  on  the  relation  of  Phil- 
ip Keiber,  against  Ashbel  P.  Fitch,  as  comptrol- 
ler.   No  opinion.    Motion  denied,  with  $10  costs. 

PEOPLE  ex  rel.  McPEAK,  Appellant,  v. 
.MARKEI.L,  Respondent.  (Supreme  Court  Ap- 
Pi-llate  Division,  Fourth  Department.  June  12, 
1807.)  Action  ijy  the  people  of  the  state  of  New 
York,  on  relation  of  one  McPeak,  against  John  S. 
Markell.    No  opinion.    Order  affirmed. 


PEOPLE  ex  rel.  MAHONBT  t.  FITCH. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment Aognst  4,  1897.)  Action  by  the  peo- 
ple of  the  state  of  New  York,  on  the  relation  of 
P.  J.  Mahoney,  against  Ashbel  P.  Fitch,  as 
comptroller.  No  opinion.  Motion  denied,  witli 
$10  costs. 

PEOPLE  ex  rel.  MALLOY,  Appellant,  r. 
ROOSEVELT  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  18,  1897.)  Action  by  the  people  of  the 
stnte  of  New  York,  on  the  relation  of  David  Mal- 
loy,  against  Theodore  Roosevelt  and  others.  Q. 
H.  Bruce,  for  appellant  T.  Farley,  for  re- 
spondents. No  opinion.  Proceedings  affirmed, 
with  costs. 

PEOPLE  ex  rel.  MARTIN  t.  FITCH.  (Su- 
preme Conrt,  Appellate  Division,  First  Depart- 
ment. AuKUst  4.  185)7.)  Action  by  the  pec^le 
of  the  state  of  New  Yorlt,  on  the  relation  of 
Louis  Miirtin,  against  Ashbel  P.  Fitch,  as  comp- 
troller. No  opinion.  Motion  denied,  with  $10 
costs. 


PEOPLE    ex   rel.    MITCHELL   t.    FITC!H 
(Supreme  Court,   Appellate  Division.  First  De- 


ple  of  the  state  of  New  York,  on  the  relation  of 
John  Mitchell,  against  Ashbel  P.  Fitch,  as 
comptroller.  No  opinion.  Motion  denied,  with 
$10  costs. 

PEOPLE  ez  rel.  MULLBR  t.  FITCH.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. August  4,  181)7.)  .\ction  by  the  people 
of  the  stale  of  New  York,  on  the  relation  of  Mi- 
chael Mullcr,  against  Ashbel  P.  Fitch,  as  comp- 
troller. No  opinion.  Motion  denied,  with  $10 
costs. 


PEOPIJ=;  ex  rel.  PEISRR  v.  FITCH.  (Su- 
preme Court.  Appi'llate  Division,  I<'irst  Depart- 
ment August  4,  1897.)  Action  by  the  people 
of  the  state  of  New  York,  on  the  relation  of  Al- 
l>ert  Peise'r,  against  Ashbel  P.  Fitcii,  as  comp- 
troller. No  opinion.  Motion  denied,  with  $10 
costs, 

PEOPLE  ex  rtl.  PDNDT  t.  FITCH.  (Su- 
preme Oonrt,  Appellate  Division,  First  Depart- 
ment August  4,  1897.)  Action  by  the  people 
of  the  state  of  New  York,  on  the  relation  of  Hen- 
ry Pundt,  against  Ashbel  P.  Fitch,  os  comptrol- 
ler.   No  opinion.    Iilotion  denied,  with  $10  costs. 

PEOPLE  ex  rel.  SCHLACK  v.  FITCH.  (Su- 
preme Court,  Appellate  Division,  First  Depurt- 
nipnt.  AnRnst  4.  1897.)  Action  by  the  people  of 
the  stote  of  New  York,  on  the  relation  of  .Tacob 
Schlack,  against  Ashbel  P.  Fitch,  as  comptrol- 
ler.   No  opinion.    Motiondenied,  with  $10  costs. 

PEOPLE  ex  rel.  SEARS,  Respondent,  v.  TO- 
BEY,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  June  12.  1897.) 
Action  by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Sears,  against  William  R. 
Tobey.  No  opinion.  Order  allowed,  settled, 
and  filed  with  the  clerk.  See  44  N.  Y.  Supp. 
1127.  ^'^ 

PEOPLE  ex  rel.  STANBACH  v.  FITCH. 
(Supreme  Court  Appellate  Division,  First  De- 
partment August  4,  1897.)  .\ctiou  by  the  i>eo- 
ple  of  the  state  of  New  York,  on  the  relation  of 
B.  Stanbach,  against  Ashbel  P.  Fitch,  us  comp- 
troller. No  opmion.  Motion  denied,  with  $10 
costs. 

PFEFFER  V.  KLING  et  al.  (Supreme  Conrt, 
Appellate  Division,  First  Department.  August 
4.  1897.)  Action  by  Norberth  PfefEer  aeainst 
Ptiilip  Kling  and  others.  No  opinion.  Motion 
denied.    See  46  N.  Y.  Supp.  501. 

In  re  PHILLIPS.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  15,  1897.) 
In  the  matter  of  the  application  of  Ellery  O. 
Phillips  for  his  admission  to  practice  as  an  attor- 
ney at  law  in  the  state  of  New  York.  No  opin- 
ion. Application  grunted,  and  applicant  may 
take  the  outh  at  the  opening  of  the  court  on  any 
day. 

In  re  PHILLIPS.  (Supreme  Cotirt,  Appel- 
late  Division,    Second   Department.     .Inly   13, 


partment    August  4,  18U7.)    Action  by  the  peo- 1  1!;97.)     In    the   matter    of    one    Phillips.     No 
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opinion.  Application  ernnted,  and  applicant 
may  take  the  oath  at  the  opening  of  the  court 
on  any  day. 

PINCOFFS,  Respondent,  ▼.  DOYLE  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  June  12,  1897.) 
Action  by  Peter  A.  Pincoffs  against  Michael 
Doyle  and  another.  No  opinion.  Motion  de- 
nied, with  $10  costs  and  disbursements.  See 
44  N.  Y.  Supp.  1127. 


POTTER,  Appellant,  t.  ROCKEFELLER, 
Respondent.  (Supreme  Court,  Appell.ito  Divi- 
sion, First  Department.  June  18.  1807.)  Ac- 
tion by  Daniel  C.  Potter  against  John  D.  Rocke- 
feller. A.  G.  Vanderpool,  for  appellant.  J.  H. 
Oboate,  tor  respondent.  No  opinion.  Order 
afflrmeo,  with  |10  costs  and  disbursements. 


In    re    PUBLIC   PARKS.     In    re   GROTE. 

(Supreme  Court,  Apppllntp  Division,  First  De- 
partment. June  25,  1807.)  In  the  matter  of 
the  department  of  public  parks.  In  the  mat- 
ter of  Grote.     No  opinion.     Reference  ordered. 

PTTNDT  T.  MAYOR  OF  CITY  OP  NEW 
YORK.  (Supreme  Court.  Appelliite  Division, 
First  Department.  August  4.  1897.)  Action 
by  Henry  Pundt  against  the  ma.vor  of  the  city 
of  New  York.  No  opinion.  Motion  denied, 
with  $10  costs. 

RE-MBE,  Appellant,  v.  FOR.ST  et  al..  Re- 
spondents. (Supreme  Court,  .\npellntp  Divi- 
non,  Second  Department.  April,  1897.)  Ac- 
tion by  Henry  Rembe  against  .Jacob  Forst  and 
another.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

ROBERTS.  Appellant,  v.  ETOHTH  AVE. 
R.  CO.  et  al..  Respondents.  (Supreme  Court. 
Appellate  Division,  First  Department.  .Inly  2, 
1897.)  Action  by  Peter  Roberts  against  the 
Eighth  Avenue  Railroad  Company  and  another. 
Wheeler  H.  Peckham,  for  appellant.  James  C. 
Carter  and  Elihu  Root,  for  respondents. 

PER  CURIAM.  For  the  reasons  stated  In 
the  opinion  of  Potter  r.  Collis  (decided  here- 
with) 4C  N.  Y.  Supp.  471,  the  order  appealed 
from  is  affirmed,  with  $10  costs  and  disburse- 
ments. 

ROCHE.  Respondent,  v.  SUPREME  LODGE 
KNIGHl'S  OF  HONOR,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
August  4,  1897.)  Action  by  Sarah  Roche 
against  the  Supreme  Lodge  of  Knights  of  Hon- 
or. W.  R.  Spooner,  for  appellant  W.  B. 
Donihee,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 


ROKBNBAUGH  ▼.  WILSHUSEN.  (Su- 
preme Court,  Appellate  Term.  July  20,  1^7.) 
Action  by  Henry  S.  Rokenbaugh  against  .John 
Wilshnsen.  No  opinion.  Judgment  affirmed, 
with  costs. 


ROTH,  Appellant,  t.  HA^1LANT>,  ^tetpoA 

ent  (Supreme  Court,  Appellate  Dirisis. 
Fourth  Department  June  12.  1897.)  Act:« 
by  William  Roth  against  Lyman  P.  jSavilac' 
No  opinion.  Judgment  affirmed,  -with  costi. 
See  44  N.  Y.  Supp.  474. 


RUDDICK,  Re8p<»dent,  ▼.  THIRD  AVr. 
R.  CO.,  Appellant  (Supreme  Court,  ApK 
late  Division,  First  Department.  Augu«i  4, 
1897.)  Action  by  James  Ruddiek  as&inst  rt-i 
Third  Avenue  Kailrond  Company.  No  opiniu;. 
Motion  granted,  with  $10  costs.  { 

RUSSELL,  Respondent  v.  AGRlCUT.'l'UnA:. 
INS.  CO.  OP  WATERTOWN.  N.  Y..  Appelhni. 
(Supreme  Ckmrt,  Appellate  Division,  Fourth  [>«- 
partment.  June  12.  1897.)  Action  by  Jitm  < 
Russell  against  the  Agricultural  Insoranoe  Codi- 
pany  of  Watertown.  New  York.  No  opini.>ii. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.  Siv 
46  N.  Y.  Supp.  186. 

SANBORN,  AppeUant  v.  NEW  YORK  CENT. 
&  H.  R.  R.  (30..  Respondent.  (Supn-me  C^icf. 
Appellate  Division,  Fourth  Department.  July 
29,  1897.)  Action  by  Smith  Sanborn  against  th^ 
New  York  (Central  &  Hudson  River  Rnilrna! 
Company.  No  opinion.  Judgment  affirmeJ. 
with  costs. 


SCHALCK  T.  MAYOR  OF  CITY  OP  NEW 
YORK.  (Supreme  Court  Appellate  Divisi' n. 
First  Department  August  4,  1897.)  Action 
by  .Tacob  Schaick  against  the  ma.vor  of  Hh- 
city  of  New  York.  No  opinion.  Motion  de- 
nied, with  $10  costs. 


SIEBRECHT  et  al.,  Respondents,  r.  PENN- 
SYLVANIA R.  CO.,  Appellant.  (City  Coiir* 
of  New  York,  General  Term.  July  15,  18:>T.' 
Action  by  Henry  A.  Siebrecht  and  another 
against  the  Pennsylvania  Raiiroed  Comp.iny. 
Robinson,  Biddle  &  Ward,  for  appellants. 
John  M.  Gardner,  for  respondent 

McCarthy,  J.  The  defendant,  under  its 
contract,  was  bound  to  deliver  this  merchan- 
dise within  a  reasonable  time,  and  on  that 
question  the  jury  has  found  against  them.  It 
is  a  close  case,  but  we  think  the  verdict  is  con- 
clusive, and  should  stand.  Judgment  affirmed, 
with  costs. 

SMITH  T.  METROPOLITAN  LIFE  INS. 
C().  (Supreme  Court.  Appellate  Division.  First 
Department.  June  18.  1807.)  Action  by  An- 
nie Smith  against  the  Metropolitan  Life  Insur- 
ance Company.  No  opinion.  Motion  grant- 
ed, with  $10  costs. 

SMITH  T.  POOR8CHKB.  (Supreme  Court 
Appellate  Division,  First  Department  Au- 
gust 4,  1897.)  Action  by  Annie  B.  Smith 
against  Edward  R.  Poorschke.  No  opinion. 
Motion  denied,  on  payment  of  $10  costs. 
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SB«TH,  App«Uant,  t.  EMPIRE  TRAN8P. 
X>.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  July  30,  1897.) 
\.ction  by  Hannah  Smith,  as  administrator  of 
jeorjre  SV.  Smith,  deceased,  aeainst  the  Em- 
pire Transportation  Company.  Elijah  W.  Holt, 
fur  appellant.     John  G.  Milbum,  for  respondent. 

PER  CURIAM.  This  action  has  been  twice 
trieU.  On  the  first  trial  the  plaintiff  recovered 
a  judgment,  which  was  reversed.  89  Hun, 
r.S8,  35  N.  T.  Supp.  534.  On  the  trial  under 
revie'^r  the  evidence  contained  in  the  record  on 
■wliicli  the  first  appeal  was  heard  was  read^no 
no^v  evidonce  being  offered  by  either  party.  The 
jn«i>riwent  and  order  are  affirmed,  with  costs, 
on  ttie  opinion  reported  in  89  Uun,  588,  35  N, 
Y.   Snpp.  534.     AU  concur. 

S^IITH.  Respondent,  t.  CITY  OF  BTJP- 
KAJLiO,  Appellant.  (Supreme  Court,  Appellate 
r>ivision.  Fourth  Department.  Jhir-  12.  1807.) 
Action  by  Junius  8.  Smith  against  the  city  of 
Buffalo.  No  opinion.  Jmlgnient  athrmed, 
-w-ith  costs.     See  39  N.  Y.  Supp.  881. 

SMITH,  Respondent,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  (30.,  Appellant.  (Supreme  Court, 
AitpoUnte  Division,  Fourtli  Dppiirtraent.  June 
12,  1807.)  Action  by  David  F.  Smith  nffninst 
the  New  York  Central  &  Hudson  River  Rail- 
road Company.  No  opinion.  Order  afBruied, 
with  costs.  See  38  N.  Y.  Supp.  ms,  and  39  N. 
Y.  Supp.  1119. 

ass:=ssasa 

SMITH,  Respondent,  t.  UN  ANGST,  Appel- 
lant. (Supreme  Court,  Appellate  Term.  July 
29,  1897.)  Action  by  Charles  Sumner  Smith 
uKainst  Eugene  P.  Unanpst.  For  former  re- 
port, see  48  N.  Y.  Supp.  340.  Shiland  &  Honey- 
mnn,  for  appellant  A.  Burr  Chalmers,  for  re- 
spondent. 

PER  CURIAM.  Application  for  leave  to  ap- 
peal to  the  appellate  division  will  be  granted  if 
the  appellant  will  stipulate  that  the  only  ques- 
tion to  be  presented  on  such  appeal  shall  be  the 
correctness  of  the  ruling  that  the  promise  of  the 
drawer  to  pay  after  dishonor  of  the  draft  "may 
have  been  taken  as  an  admission  that  his  lia- 
bility had  attached,  and  ao  supported  an  infer- 
ence of  a  prior  presentment  to  and  a  refusal  by 
the  drawee  sutlicient  to  charge  him." 


SPERLING  T.  BOLL  et  al.  (Supreme  CJonrt, 
Appellate  Division,  First  Department.  August 
4,  1807.)  Action  by  Pauline  Sperling  iiiriiinst 
Adolf  Boll  and  others.  No  opiiiioii.  .Motion 
granted,  with  $10  costs.  See  41  N.  Y.  Supp. 
880.  

8TANBACH  v.  MAYOR  OP  CITY  OF 
NEW  YORK.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  August  4,  1807.) 
Action  by  B.  Stanbach  against  the  mayor  of 
the  city  of  New  York.  No  opinion.  Motion  de- 
nied, with  $10  costs. 

STANBACH,  Respondent  v.  MAYOR,  ETC., 
OF  CITY  OF  NEW  YORK,  Appellant.  (Su- 
preme  Court,   Appettate    Division,    First   De- 


partment August  4,  1807.)  Action  by  B. 
Stanbach  against  the  mayor,  aldermen,  and 
commonalty  o(  city  of  New  York.  G.  O'BeU- 
ly,  for  appellant.  W.  S.  Bennett,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

STATE  BANE  OF  RANDOLPEI,  Respond- 
ent, T.  ERB  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July  29,  1897.)  Action  by  the  State  Bank  of 
Randolph  against  Joseph  0.  Erb  and  Cressie  H. 
Erb.  No  opinion.  Judgment  affirmed,  with 
costs. 

STATE  NAT.  BANK,  Respondent,  t. 
WEED,  .Appellant  (Supreme  Court  Appel- 
late Division,  First  Department  June  18, 
1897.)  Action  by  the  State  National  Bank 
against  Smith  M.  Weetl.  F.  B.  Smith,  for  ap- 
pellant H.  R.  Bayne,  for  respondent.  No 
opinion.  Order  aUirmed,  with  $10  costs  and  dis- 
bursements. 


In  re  STATEN  ISLAND  MIDLAND  R.  CO. 
(Supreme  Court,  Appellate  DivisioiH  Second  De- 
partment July  7,  1897.)  In  the  matter  of  the 
application  of  the  Staten  Island  Midland  Rail- 
road Company.  No  opinion.  Objections  over- 
ruled. Objectors  most  file  answers  within 
five  days,  and  the  issaea  that  may  be  joined  are 
hereby  referred  to  George  W.  Wingate  to  take 
proof  as  to  the  same,  and  report  his  opinion 
thereon.  Reference  to  proceed  on  five  days' 
notice. 


In  re  STATEN  ISLANT)  MIDLAND  R.  CO. 
(Supreme  Court.  Appellate  Division,  Second  De- 
partment. August  2,  1897.)  In  the  matter  of 
the  application  of  the  Staten  Island  Midland 
Railroad  0>mpany.  No  opinion.  Objections 
overruled.  Objectors  mnst  file  answer  with- 
in five  days,  and  the  Issues  that  may  be  joined 
are  hereby  referred  to  George  W.  Wingate  to 
take  proof  as  to  the  same,  and  report  bis  opin- 
ion thereon.  Reference  to  proceed  on  five  days' 
notice. 

STATE  TRUST  00.  ▼.  CASINO  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. August  4,  1807.)  Action  by  the 
State  Trust  Company,  as  trustee,  against  the 
Casino  Company  and  others.  No  opinion.  Mo- 
tion to  dismiss  appeal  denied,  with  $10  costs. 
See  46  N.  T.  Supp.  492. 

STATE  TRUST  CO.  v.  CASINO  CO.  et  al. 
(Supreme  (3ourt,  Appellate  Division,  First  De- 
partment. August  4,  1807.)  Action  by  the 
State  Trust  Company  against  the  Casino  Com- 
pany and  others.  No  opinion.  Proceedings 
stayed  without  security  until  the  first  motion 
day  of  the  October  term.  See  46  N.  Y  Supp. 
402. 


STEEL  CABLE  ENGINEERING  CO.,  Re- 
spondent, V.  AMERICAN  GLUCOSE  CO.,  Ap- 
pellant (Supreme  (Dourt,  Appellate  Division, 
Fourth  Department  June  12,  1807.)  Action 
by    the    Steel    Cable    Engineering    Company 
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againgt  the  American  Glucose  Company.  No 
opinion.  Judgment  and  order  a£Srmea,  with 
costs. 

STOKES  V.  HOUGHTON.  {Supreme  Court, 
Appellate  Division,  First  Department.  June 
18,  18O70  Action  by  William  E.  D.  Stokes 
against  Frank  B.  Houghton.  No  opinion.  Mo- 
tion denied,  with  $10  costs.  See  45  N.  Y.  Supp. 
21. 

STXJRZ  T.  FISCHER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  August 
4,  1897.)  Action  by  Frederick  Stun  against 
Frederick  S.  Fischer.  No  opinion.  Motion 
granted,  with  $10  costs.  See  45  N.  T.  Supp. 
1000.  

SWEENEY,  Respondent,  v.  WILSON,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  June  12,  1897J  Action 
by  Margaret  Sweeney  against  John  0.  R.  Wil- 
son, Maggie  T.  Wilson,  his  wife,  and  James  T. 
Wilson.  A.  J.  Rodenbeck,  for  appellanta.  B. 
Frank  Dake,  for  respondent. 

FOLLBTT,*J.  Ihe  plaintiff  acquired,  under 
the  will  of  her  husband,  no  interest  in  the  lot 
conveyed  by  George  S;  Riley  to  James  Riley  and 
John  Riley  by  a  deed  dated  June  18,  1855,  and 
recorded  in  the  office  of  the  clerk  of  the  coun- 
ty of  Monroe  in  Book  No.  127  of  Deeds,  at 
page  58.  The  question  of  her  right  to  dower 
m  the  undivided  part  of  the  premises  of  which 
her  husband  died  seised  not  having  been  con- 
sidered in  the  court  below,  nor  discussed  on 
this  appeal,  and  no  committee  having  been  ap- 
pointed for  John  Riley,  an  insane  defendant, 
who  is  the  owner  of  three-eighteenths  of  the 
premises,  the  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellants 
to  abide  the  final  award.  See  opinion  in 
Sweeney  v.  Wilson,  45  N.  Y.  Supp.  1117.  All 
concur,  except  ADAMS,  J.,  dissenting. 

TA8KBR,  Appellant  ▼.  RYAN,  Respondent 
(Supreme  (^urt  Appellate  Division,  Third  De- 
partment. July  6,  1897.)  Action  by  Benjamin 
M.  Tasker  against  Thomas  Ryan.  No  opinion. 
Judgment  affirmed,  with  costs.  See  40  N.  Y. 
Supp.  942.  

TAYLOR  T.  SYMB.  (Supreme  Court  Appel- 
late Division,  First  Department  June  18,  1897.) 
Action  by  M.  Temple  Taylor  against  Frederick 
J.  Syme.  No  opinion.  Motion  denied,  with  $10 
ooBts.    See  45  N.  Y.  Supp.  707. 

THIRD  NAT.  BANK  OF  BUFFALO,  Appel- 
lant V.  CUTLER  et  al.,  Resrondents.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June  12,  1897.)  Action  by  the  Third  National 
Bank  of  Buffalo  against  Obadiah  W.  Cutler, 
George  R.  Keep,  as  receiver,  impleaded.  No 
opinion.  Order  affirmed,  with  $10  costa  and  dis- 
bursements. 

THOMPSON,  Respondent  ▼.  EELLS,  Api>el- 
lant  (Supreme  Court,  Appellate  Division,  1  ninl 
Department.  July  6.  1897.)  Action  by  Ward 
B.  Thompson  against  William  H.  Bells.  No 
opinion.    Judgment  affirmed,  with  costs. 


TONQB  T.  NEWELL.  (Supreme  Court  Ap- 
pellate Dividon,  Fourth  Department  Jane  12, 
1887.)  Action  by  Daniel  R.  Tonge  against  Mi- 
chael Newell.  No  opinion.  Motion  for  reargu- 
ment  denied,  with  $10  costa.  Motion  for  Wsire 
to  appeal  to  the  court  of  appeals  denied.  See  44 
N.  Y.  Supp.  906. 

TRADERS'    NAT.    B.VNK.    Respondent    v. 

WEINSTEIN  et  al.,  Appellanta.  (Snpr«ne 
Court.  Appellate  Division,  Fourth  Department. 
July  29.  1897.)  Action  by  the  Traders'  Natioual 
Bank  against  Victor  Weinsteiu  and  Anna  E. 
Weinstein.  No  opinion.  Judgment  affirmed, 
with  costs. 


TRADESMEN'S  NAT.  BANK  OF  NTIW 
YORK  V.  TUCKER.  (Supreme  Court  Appel- 
late Division,  First  Dejiartment.  August  4. 
1897.)  Action  by  the  Tradesmen's  National 
Bank  of  New  York  against  Robert  A.  Thicker. 
No  opinion.    Motion  granted,  with  $10  costs. 

TRAPAGNIBR  &  BROS.,  Limited,  t.  ROSE. 
(Supreme  0>urt  Appellate  Division,  Second  De- 
partment. July  13,  1897.)  Action  by  Trapagnier 
&  Bros.,  Limited,  against  Arthur  Rose.  No  opin- 
ion. Application  granted.  See  46  N.  Y.  Supp. 
397. 

TUCKER  ▼.  TRADESMEN'S  NAT.  BA.VK 
OF  NEW  YORK.  (Supreme  Court,  AppelUte 
Division.  First  Department.  August  4,  1897.) 
Action  by  Robert  A.  Tucker  against  the  Trades- 
men's National  Bank  of  New  York.  No  opinion. 
Motion  granted,  with  $10  coats. 

In  re  UTIOA  NAT.  BREWING  OO.  (Su- 
preme C!ourt.  Appellate  Division,  Fourth  Depart- 
ment. June  12,  1897.)  In  the  matter  of  the 
Utica  National  Brewing  Company,  a  dinolved 
corporation.  No  opinion.  Order  affirmed,  with 
costs.  All  concur,  except  HARDIN,  P.  J.,  not 
Totiog. 

VAN  INGBIN  T.  HILTON.  (Supreme  Court, 
Appellate  Division,  First  Department.  August  4. 
1897.)  Action  by  Eidward  H.  Van  Ingen  against 
Henry  G.  Hilton.  No  opinion.  Motion  gnnted, 
with  $10  costo.    See  36  N.  Y.  Supp.  752. 

VAN  URPF,  Respondent  t.  CITY  OF 
BROOKLYN,  Appellant.  (Supreme  Conn.  Ap- 
pellate Dirision,  Second  Department  July  >. 
1897.)  Action  by  Charles  A.  Van  Urff  against 
the  city  of  Brooklyn.  No  opinion.  Judgotait 
and  order  unanimously  affirmed,  with  coats. 


WALKER  y.  GODWIN.  (Supreme  Ooort 
Appellate  Division,  First  Department.  June  18. 
1897.)  Action  by  Wilham  A.  Walker  against 
Parke  (Sodwin.  No  opinion.  Motion  granted, 
with  $10  costs. 

WEIDMAN  V.  SIBLEY  et  al  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June  12,  1897.)  Action  by  WiUiam  Weidman 
against  Rnfiis  A.  Sibl^  and  othera.    No  opinion. 
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Motion  for  reargument  denied,  with  $10  costs 
and  disbursements.  ADAMS,  J.,  dissenting.  See 
44    N.   Y.  Supp.  1057. 

WiflTMOBE  T.  8TROMEYEB.  (Supreme 
Cktort,  Appellate  Division,  First  Department. 
June  25,  18870  Action  bV  Catherine  F.  Wet- 
more  against  Indiana  V.  Stromeyer.  No  opin- 
ion.     Motion  granted,  with  $10  costs. 

WrLLIAMS,  Respondent,  t.  CITY  OF  OS- 
NVEGO,  Appellant.  (Supreme  Court,  Appellate 
I>ivision,  Fourth  Department  July  29,  1897.} 
Action  by  Rose  WilliamB  against  the  dty  of  Os- 
wego. No  opinion.  Judgment  and  order  affirm- 
ed, ^rith  costs. 

WINTHROP  T.  MANHATTAN  RY.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  18,  1897.)  Action  by  one  Win- 
throp  against  the  Manhattan  Railway  Company. 
Xo  opiiuoD.  Motion  granted  upon  defendant  giv- 
ing  the  stipulations  and  security  prescribed  in 
preriont  cases.     See  45  N.  T.  Supp.  515. 

WISE  et  al.  v.  COHN  et  al.  (Supreme  CJourt, 
Am>eUate  DiTision,  First  Department.  June  18, 
1^7.)  Action  by  John  B.  Wise  and  others 
aKainiiit  Samuel  Cx>hn  and  others.  '  No  opinion. 
VLotion  granted,  with  $10  costs. 


WITTHAUS,  Respondent,  t.  WITTHAUS, 
Appellant.  (Supreme  Court,  Appellate  Division. 
Second  Department.  August  li,  1897.)  Action 
by  Bly  E.  F.  Witthaus  against  Rudolph  A.  Witt- 
haus.  No  opinion.  Order  modified  by  reducing 
counsel  fee  to  $126,  and,  as  modified,  affirmed, 
without  costs. 

WOLF,  Respondent,  t.  MENDHAM,  Appel- 
lant. (Supreme  Court,  Appdiate  Division,  First 
Department.  June  18,  ISSfJ.)  Action  by  An- 
drew Wolf  against  Louis  P.  Mendbam.  H. 
Nathan,  for  appellant  L.  B.  Bunnell,  for  re- 
spondent. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

WOODMAN  V.  KIDD.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  18, 
1897.)  Action  by  Nathaniel  H.  Woodman  against 
George  W.  Kidd.  No  opinion.  Upon  payment 
of  $10  costs  of  motion  and  $10  coats  for  granting 
leave  to  make  motion  below  to  open  default, 
motion  denied. 

WBIGHT  T.  WEISBL.  (Supreme*  CJourt  Ap- 
pellate Division,  First  Department  .Vugust  4, 
1897.)  Action  by  William  H.  Wright  against 
Bebecca  Weisel.  No  opinion.  Motion  denied. 
See  46  N.  Y.  Supp.  483. 
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ABANDONMENT. 

Of  eawment,  see  "Easements." 

ABATEMENT. 

Of  nnisance,  see  "Nuisance." 

by  health  department,  see  "Health." 

ABATEMENT  AND   REVIVAL. 

Where  two  causes  of  action  are  joined  in  one 
complaint,  one  of  which  surrives  and  the  other 
does  not,  the  plaintiff,  after  the  death  of  the  de- 
fendant, is  entitled,  nnder  section  757  of  the  Cktde 
of  Civil  Procedure,  to  have  the  action  continued 
arainst  the  representative  of  the  defendant  as  to 
the  cause  wluch  survives. — Forster  v.  Cantoni 
(Sup.)  118. 

When,  upon  the  return  day  of  a  summons  Is- 
sued from  a  district  court  in  the  city  of  New 
York,  the  plaintiff  fails  to  appear  or  pay  the  trial 
fee,  and  the  defendant  makes  no  motion  for  a 
dismissal,  the  action  abates.— Goldstein  v.  Loeb 
(Sup.)  838. 

ACCIDENT. 

At    crossing,    see    "Railroads";    "Street    Kail- 
roads." 
Insurance  against,  see  "Insurance." 

ACCOMMODATION  PAPER. 

See  'hBiUs  and  Notes." 

ACCOMPLICES. 

Sm  "Criminal  Law." 

ACCORD  AND  SATISFACTION. 

See,  also,  "Compromise  and  Settlement" 

Sending  of  an  account  accompanied  by  a  check, 
and  acceptance  of  same,  constitutes  an  accord  and 
satisfaction;  but  when  immediately  preceded  by 
a  request  for  a  bill  of  other  Items,  and  nego- 
tiatwns  follow,  it  does  not  cover  ail  matters  be- 
tween the  parties.— Taylor  v.  Thwing  (Sup.)  892. 

ACCOUNT. 

Acconnting  by  lunatic's  committee,  see  "Insane 

Persons.^' 
- —  by  trustee,  see  "Trusts." 
Action  for  accounting  by  assignee,   see   "As- 

signmenU  for  Benefit  of  Creditors." 


46N.T.S.-70 


aios) 


An  attorney  to  whom  a  ward  '. 
of  his  claim  on  his  guardian  held 
counting  by  the  guardian.— M 
(Sup.)  314. 

In  an  action  by  an  assignee 
ward's  claim  against  his  former 
accounting,  the  ward  is  a  proper 
—Murphy  t.  Davis  (Sup.)  314. 

ACCOUNT,  ACTIO 

Satisfaction  of  account,  see  "J 
isfaction." 

ACTION. 

See,  also.  "Appearance";  "Coot 
"I>epo8itions ';  "Discovery"; 
Remedies";  "Evidence";  "Kxi 
ment";  "Limitation  of  Actio: 
"Pleading";  "Process";  "Re 
Off  and  Counterclaim";  "Trial 

Against  auctioneers,  see  "Auc 
tioneors." 

bailee,  see  "Bailment.' 

bank  directors,  see  "Banks 

brokers,  see  "Brokers." 

principal,  see  "Principal  ai 

railroad  company,  see  "Ra 

streot  railroads,  see  "Street 

warehousemen,  see  "Ware 

Between   vendor  and  purchase 

and  Purchaser." 
By  and  against  receivers,  see  ". 

trustees,  see  "Trusts." 

By  assignee,  see  "Assignments 

Creditors.'' 
By  attorney,  see  "Attorney  and 
By    personal    representatives,    i 

and  Administrators." 
By  wharfinger,  see  "Wharves." 
For  fraud,  see  "Fraud." 
For  Injuries  to  passengers,  see  ' 
-■ —  to  tenant,  see  "Landlord  an 
For   negligence   of  servant,    set 

Servant." 
For  rent,  see  '^Landlord  and  Ti 
On  assignment,  see  "Assignmen 
On  contract,  see  "Contracts." 

of  sale,  see  "Sales." 

On  lost  instruments,  see  "Lost  1 
On  municipal  bonds,  see  "Mun 

tions." 
On    negotiable   instruments,    si 

Notes." 
On  policy,  see  "Insurance." 
Particular   actions,    see    "Accoi 

and    Battery";    "Attachment" 

"Creditors'    Suit";    "Divorce"; 


"Injunction";    "Libel   and   Slander  ;    "Mali- 
cious   Prosecution";    "Mandamus":    "Money 
Received";  "Nuisance";  "Partition"';  "Eefor- 
mation  of  Instruments";   "Replevin";   "Spe> 
citic  Performance";  "Trospass   ;  "Trover  and 
Conversion";    "Work  and  Labor." 
RiKht  to  sue  in  forma  pauperis,  see  "Costs." 
To  annul  marriage,  see  "Marriage." 
To  construe  wills,  see  "Wills." 
To  foreclose  mortgages,  see  "Mortgages." 
To  recover  back  payment,  sec  "Piiynipiit." 

deposit  from  stakeholder,  see  "Gaming." 

To   reform    instruments,    see    "Reformation    of 
Instruments." 

Joinder  of  directors  of  bank  in  action  for  dam- 
ages hdd  error,  where  their  terms  of  office  were 
different.— Sayles  v.  White  (Sup.)  194. 

A  motion  to  consolidate  actions,  made  either 
under  section  18  of  the  mechanic's  lien  law  (Laws 
1885,  e.  342),  or  under  Code  Civ.  Proc  i  817, 
must  be  made  before  trial. — £ckenroth  v.  Egan 
(Sup.)  666. 

A  complaint  heU  not  to  join  a  cause  of  action 
for  divorce  and  one  for  fraud  in  cheating  plain- 
tiff out  of  her  dower  rights. — Hodecker  T.  Ho- 
decker  (Sup.)  1073. 


ACTS. 


See  "Statutes." 


ADJOINING  OWNERS. 

Discharge  of  water  upon  land  of  adjoining  own- 
er, tee  "Waters  and  Water  Courses." 

ADMINISTRATION. 

See  "Executors  and  Administrators." 

ADMIRALTY. 

See  "Shipping";  "Wharves." 

ADMISSION. 


See  "Evidence." 


ADULTERATION. 

Of  food,  see  "Food." 

AFFIDAVITS. 

See  "Depositions." 

\»  admission  against  affiant,  see  "Eridence." 
For  attachment,  see  "Attachment." 
For  ninndamuH,  see  "Mandamus." 
Of  service  of  process,  see  "Process." 

AFFREIGHTMENT. 

Contracts,  see  "Shipping." 


AGENCY. 

See  "Piineipal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

ALIMONY. 

See  "Divorce";  "Marriage." 

ALLOWANCES. 

See  "Costs." 

AMENDMENT. 

Of  afndavlt.  of    service  of    process,  aee  "Pro- 
cess." 
Of  pleading,  see  "Pleading." 

ANIMALS. 

Killed   or   injured    by   locomotive,   aee    "Rail- 
roads." 
Licensing  animals,  see  "Constitutional  Law." 

ANSWER. 

See  "Pleading." 

ANTENUPTIAL  CONTRACTS. 

See  "Husband  and  Wife." 

APPEAL. 

See,  also,  "Certiorari";  "Courts";  «^ew  Trial"; 

"Trial." 
Costs  on  appeal,  see  "Costs." 

Where  judgment  dismissing  suit  for  injonction 
is  affirmed  by  the  appellate  division,  the  speiial 
term  cannot  sus'pend  the  judgment  and  revive 
injimction  pending  appeal  to  the  court  of  appeals. 
—Carpenter  v.  Fisher  (Sup.)  5. 

On  appeal  from  a  justice,  an  improper  coon- 
terclaim  cannot  be  made  the  basis  of  a  new 
trial  in  the  county  court.  —  Hall  v.  Wemey 
(Sup.)  83. 

An  appeal  from  a  district  court  need  not  neces- 
sarily be  dismissed  for  failure  of  the  appellant 
to  deposit  the  costs,  but  it  is  within  Uie  dis- 
cretion of  the  appellate  court,  in  a  proper  case, 
to  permit  the  omission  to  be  supplied.— Sxerlin  v. 
Bair  (Sup.)  461. 

Upon  an  appeal  from  an  order  of  a  district 
court,  under  Xlaws  1896.  c.  748,  the  costs,  award- 
ed by  such  order,  must  be  deposited  by  the  appel- 
lant.—Szerlip  ▼.  Bair  (Sop.)  461. 

Jnrlsdlotioau 

A  decree  on  an  izecntor'a  accounting,  wbicb 
gave  him  leave  to  account  further  at  the  foot  of 
the  decree  as  to  certain  items,  held  so  far  final  ts 
to  be  appealable. — In  i«  Van  Houten'a  ESstate 
(Sup.)  190. 
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T.n'vv-s  1806,  c.  748,  dneti  not  atithorixe  an  appeal 
rrom  an  order  of  a  district  conrt  denyinc  a  motion 
fop    n.    new  trial. — Robb  v.  Osgoodhy  (Sup.)  451. 

WheTe  judgment  is  entered  diamitisiug  the  com- 
[>lnint  aa  to  defendants,  some  of  whom  were  not 
r<orved  or  did  not  appear,  plaintiff's  remedy  is  by 
motion  to  set  it  aside,  and  not  by  appeal. — Sea- 
erist   ▼.  Sigrist  (Sup.)  940. 

'riio  fact  that  leare  was  granted  plaintiff  to 
•  liywiiiilinne  without  costs  furnishes  defendant  iiv 
«rrr>iiit«l  for  appeal,  where  there  were  no  costs  that 
^\^•  could  have  recovered. — Miller  v.  Fiss  (Sup.) 
IXiT. 

1Pr«seiitatiaa  and  leserratioa  oC  groonda 
of  reTlew. 

A.  motion  to  dismiss  at  close  of  plaintifTs  eri- 
«lenc«.'  held  sufilciont  to  raise  the  question  on  np- 
{loul  as  to  whether  the  judgment  was  supported 
t>y    tbe  evidenc  e.— I^a  Pasta  v.  Weil  (Sup.)  275. 

When  a  defendant  concedes  that  no  disputed 
«luoMtion  of  flirt  is  raised  by  the  evidence  on  a 
trial,  and  moves  for  a  nonsuit  or  dismissal  of  the 
<"ompl«lnt,  he  treats  the  questions  arising  upon 
tlie  evidence  as  nuMtions  of  law  only:  and  an  ex- 
<-c»i>tion  to  the  direction  of  a  verdict  for  the  plain- 
t iff  is  not  available  to  siinport  the  contention  that 
Th«»  question  of  his  ncgli»teiioe  should  have  been 
~nl>mitted  to  the  jury. — Burges  v.  Jackson  (Sup.) 
:j2«. 

The  question  of  the  admissibility  of  a  connter- 
clsiim  cannot  he  raised  for  the  first  time  upon  ap- 
IM^al.— Couyngham  v.  Shiel  (Sup.)  374. 

A  mere  motion  to  dismiss,  made  at  the  close  of 
n  rase,  without  stating  that  it  is  a  renewal  of  a 
motion,  previously  made  on  specific  grounds,  and 
-M-itboDt  claiming  that  such  grounds  are  still  teu- 
nble,  fails  to  specify  ajy  defect  in  the  proof,  and 
i«  not  available  on  appeal.— I^anahan  v.  Henry 
Xoltner  Brewing  Co.  (Sup.)  4.S1. 

When  a  case  is  heard  by  the  court  without  a 
jury,  and  no  exceptions  to  its  decision  are  filed, 
the  judgment  cannot  be  reviewed  on  appeal. — 
Murphy  v.  Reddy  (Sup.)  4.'>7. 

While  a  court  of  review  may  take  notice  of  erro- 
iioous  rnliuBs.  although  no  exceptions  have  been 
taken,  the  power  will  only  be  used  when  grave  in- 
justice has  been  done.— McMurray  v.  Gnge  (Sup.) 
«(I8. 

Where  the  only  evidence  of  a  material  lact 
was  hearsay,  held  that,  though  not  objected  to,  it 
was  in.«iufnci(>nt  to  support  a  judgment. — ^Leh- 
man V.  Frank  (Sup.)  7«1. 

The  propriety  of  the  amendment  of  a  pleading 
r-annot  be  first  questioned  on  appeal. — Miller  v. 
FiBs  (Sup.)  OC". 

Keoord. 

A  certificate  to  the  settled  ca«  held  sufficient 
to  bring  up  for  review  the  portion  of  the  cause 
contained  in  such  case. — Oaksmith  v.  Baird  (Sup.) 
262. 

It  is  error,  on  settlement  of  a  case,  to  strike 
out  passages  showing  a  motion  to  withdraw  a 
juror.— Becker  v.  Third  Ave.  R.  Co.  (Sup.)  503. 

A  trial  judge  cannot  decline  to  resettle  a  case 
merely  because  the  matters  claimed  to  have  oc- 
cuned  on  the  trial  do  not  appear  in  the  stenog- 


rapher's minutes.— Foster  v.  Standard  Nat.  Bank 
(Sup.)  839. 

Review. 

Upon  the  facts  in  a  peculiar  case.  hell,  that 
whether  or  not  an  amendment  nunc  pro  tunc  of 
a  decree  of  divorce,  by  nxiiting  the  appearance 
of  the  defendant,  could  affect  the  status  of  par- 
ties, a  finding  on  the  evidence  that  there  was  no 
such  appearance  would  not  be  disturbed.— In  re 
Kimball's  Estate  (Sup.)  177;  Kimball  t.  Kim- 
ball, Id. 

Verdict  of  jurv  on  conflicting  evidence  will  not 
be  disturbed.— Murphy  v.  Nassau  Electric  B.  Co. 
(Sup.)  283. 

An  objection  to  proof  of  the  amount  paid  for 
repairs,  as  evidence  of  the  amount  of  damage 
done  to  property,  is  obviated  by  the  evidence  of 
the  person  who  made  the  repairs,  subsequently 
given,  showing  that  the  charges  were  reasonable, 
and  amounted  to  the  sums  paid. — Lynch  v.  Klu- 
ber  (Sup.)  428.  y  j  .  «ju 

Rc-ferets'  findings  as  to  a  claim  presented  against 
a  decedent's  estate  Itelil  supported  by  the  evidence. 
—O'Neill  V.  Barry  (Sup.)  702. 

When  the  evidence:  presents  a  direct  conflict,  the 
verdict  will  not  be  sec  aside  as  against  the  weight 
of  evidence.— Rathbun  v.  Majevraki  (Sup.)  788. 

Decision. 

_  When  trial  courts  liave  reached  opposite  conclu- 
sions on  the  same  evidence,  one  of  which  has  been 
affirmed,  the  appellate  court,  in  re-examining  the 
second,  should  seek  to  ascertain  the  causes  of 
difference  so  as,  if  possible,  to  avoid  conflicting 
decisions.— I.ihorty  Ins.  Co.  T.  Central  Vermont 
B.  Co.  (Sup.)  570. 

Where  a  final  order  in  summary  proceedings 
awarding  possession  to  the  landlord  was  reversed 
for  lack  of  jurisdictiou  of  the  justice  to  make  it, 
restitution  was  awarded.  —  Bristed  v.  Harrell 
(Sup.)  960. 

APPEARANCE. 

In  action  for  divorce,  see  "Divorce." 
Nonuppoerance    as    cause    of    abatement,  see 
"Abntemont  and  Revival." 

Upon  a  special  appearance,  for  the  purpose  of 
testing  the  jurisdiction  of  the  court  over  tne  per- 
son of  the  defendant,  the  motion  should  distinct- 
ly and  definitely  point  out  tbe  defect  uiion  whidi 
it  relies,  and  all  other  objections  are  waived  by 
a  subsequent  general  apiiearance. — Patrick  v. 
Williamson  (Sup.)  504. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant.' 

APPLICATION. 


For  insurance,  see  "Insurance." 


APPOINTMENT. 


Of  receivers,  see  "Rccoivers." 
Of  trustees,  sec  "Trusts." 


Digitized  by 


Google 


1108 


46  NBW  YORK  SUPPLEMENT 
and  80  New  York  State  Reporter. 


ARREST. 

fixecution  against  person,  see  "Execntion," 

ARSON. 

Inference  dedncible  from  defendant's  absence 
at  the  time  of  the  fire  held  for  the  jar7. — ^People 
T.  Fitzgerald  (Sup.)  1020. 

Evidence  held  to  sustain  a  finding  that  defend- 
ant's serTaut  set  fire  to  the  building.— Pe<^le  ▼. 
Fitzgerald  (Sap.)  1020. 

Statements  of  defendant  when  he  was  attempt- 
ing to  collect  the  insnmnce  on  the  premises 
burned,  held  admissible. — People  r.  Fitzgerald 
(Sup.)  1020. 

Testimony  of  defendant's  servant,  by  whom 
the  fire  was  alleged  to  have  been  set,  respecting 
his  whereabouts  on  the  night  of  the  fire,  held 
admissible.— People  v.  Fitzgerald  (Sup.)  1020. 

Testimony  of  insurance  a^nts  to  the  effect  that 
they  had  declined  to  write  insurance  on  property 
in  defendant's  name,  hdd  admissible. — People  t. 
Fitzgerald  (Sup.)  1020. 

Testimony  of  the  mortgagee  of  the  premises 
oumed  that  defendant  had  told  him  that  he 
had  effected  insurance  in  the  name  of  his  servant. 
held  admissible.  —  People  v.  Fitzgerald  (Sup.) 
1020. 

Testimony  of  the  officer  that  followed  the  per- 
son that  set  the  fire,  respeKing  the  appearance 
of  another  person  that  interfered  with  him,  htid 
part  of  the  res  gestee. — People  v.  Fitzgerald  (Sup.) 
1020. 

The  fact  that  defendant  was  insolvent  at  the 
time  of  the  fire  held  pertinent,  as  showing  motive. 
—People  T.  Fitzgerald  (Sup.)  1020. 

Evidence  showing  that  his  affairs  were  coming 
to  a  crisis  also  held  admissible  for  the  same 
purpose.— People  t.  Fitzgerald  (Sup.)  1020. 

Evidence  held  admissible  as  showing  that  de- 
fendant alone  received  the  insurance  money  after 
the  burning  of  the  building.— People  T.  BHtzgeiald 
(Sup.)  1020. 

ASSAULT  AND  BATTERY. 

Where  a  child,  in  escaping  a  person  assaulting 
him,  ran  upon  a  railroad  trackj  where  he  was 
killed,  but  he  might  just  as  easily  have  escaped 
by  running  in  another  direction,  Md  that  such 
person  was  not  liable.— Kaiser  v.  McLain  (Sup.) 
1038. 

ASSESSMENT. 

For  public  improvements,  see  "Municipal  Cor- 
porations." 
Of  taxes,  see  "Taxation." 

ASSIGNMENTS. 

See,  also,   "Assignments  for  Benefit  of  Cred- 
itors." 

By  tenant  in  common,  see  "Tenancy  in  Com- 
mon." 


Damages  for  breach  of  contract,    aee  "Dam- 
ages." 
Of  claim  for  accounting,  aee  "Account." 
Of  judgments,  see  "Judgment." 
Of  mortgages,  see  "Mortgages." 

A  complaint  alleging  that  plaintiff's  Basgno:. 
at  defendant's  request,  did  certain  work:  tliat  tb)- 
cause  of  action  was  assigned  to  the  plaintiff,  s 
New  York  corporation ;  and  that  payment  was  d^ 
manded,  but  has  not  been  made, — is  good. — H.  ('. 
Miner  tathograph  Co.  v.  Canary  ((Sty  (3t.  N. 
Y.)  256.  .»    V     •* 

An  agreement  to  pay  a  debt  out  of  a  designated 
fund  does  not  give  an  equitable  lien,  or  uperatp 
as  an  equitable  assignment. — ^Wemple  t.  HaiKu- 
stein  (Sup.)  288. 

Where  no  rights  of  creditors  of  the  assignor  aiv 
involved,  a  defendant,  sued  on  an  assigned  claim. 
cannot  inquire  into  the  consideration  of  the  ■«- 
signmeut.— Toplitz  t.  King  Bridge  Co.  (Sop.) 
418. 

An  order  by  a  creditor  on  his  debtor  to  pay  a 
third  party,  stating  no  consideration,  and  for 
which  no  consideration  is  proved  to  exist,  doe> 
not  establish  an  equit^ible  assignment  of  the  debt. 
—Shaw  V.  Tonns  (Sup.)  545. 

In  an  action  on  a  claim  assigned  by  S.  to  J., 
the  answer  alleged  that  an  assignment  by  S.  to  J- 
was  without  consideration,  but  did  not  allege  thai 
it  was  the  same  under  which  plaintiff  chimed. 
Held  no  defense.— Janes  v.  Sannck^  (Sap.)  574. 

The  right  to  recover  money  deposited  upon  .i 
wagering  contract,  pven  by  the  statute  agains: 
wagers  (1  Rev.  St.  p.  663,  §§  15,  16),  is  not  n 
penalty,  and  may  be  assigned.— Zeltner  T.  Irwin 
(Sup.)  852. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See,  also,  "Insolvency." 

While  the  supreme  court  has  jurisdiction  to  en- 
tertain an  action  for  an  accounting  by  an  as- 
signee for  the  benefit  of  creditors,  it  will  not  enter- 
tain such  an  action  except  in  special  cases.— 
Stoerzer  t.  Nolan  (Sup.)  B87. 

ASSOCIATIONS. 

Devise  to  charitable  association,  aee  "Ch:iriti("<.'' 

ASSUMPSIT,  ACTION  OF. 

See  "Money  Received";    "Work  and  Labor." 

ATTACHMENT. 

Priority    between    attachment    and    receiver's 
claim  for  compensation,  see  "Receivers." 

A  levy  may  be  made  under  a  warrant  of  at- 
tachment on  a  life  insurance  policy  which  has 
not  matured,  and  on  which  premiums  are  still 
to  be  paid,  but  which  has  a  surrender  value,  hf 
serving  a  copy  of  the  warrant  and  a  notice  show- 
ing the  property  attached,  oa  provided  in  subdi- 
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vision  3  of  section  649  of  the  Code  of  GItU  I'ro- 
oeclure.— Krat«en8teln  r.  Lehman  (Snp.)  71. 

XTpon  the  facts  alleged  in  affidavits  upon  a  mo- 
tion to  vacate  an  attachment,  granted  on  the 
f^ronnd  of  an  intent  to  defraud  crcJitors.  held, 
Tlint  the  intent  was  not  established,  and  the  at- 
tachment should  have  been  vacated.— McGrnth 
V.    Siiyer  (Slip.)  113. 

An  instruinent  for  the  payment  of  money,  with- 
iii  the  meaning  of  subdivision  2,  g  649,  Code 
Civ.  Proc.,  relating  to  the  levy  of  a  warrant  of 
nttuchment,  must  be  an  insinmient  which  ac- 
knowledges an  absolute  obliKation  to  pay,  not 
<M>nditionaI  or  contingent. — Trepagnier  &  Bros. 
T-.  Rose  (Sup.)  397. 

An  affidavit,  on  motion  to  vacate  attachment, 
allowing  the  nfliant  to  bo  assignee  of  the  attached 
property,  is  sufficient  to  give  him  a  standing  in 
t-ourt. — Merriam  v.  Wood  &  Parker  Lithograph- 
ing Co.  (Sup.)  481. 

Kvidence  held  insufficient  to  show  fraud  on  the 
part  of  the  debtor  to  justify  attachment. — Merri- 
nni  V.  Wood  &  Parker  Lithographing  Co.  (Sup.) 
484. 

In  an  action  on  a  cliimnnt's  bond,  held,  th*t 
the  only  issue  is  the  ownership  of  the  goods. — 
<;iobe  V.  Ranch  (Sup.)  aSO. 


ATTORNEY  AND  CLIENT. 

Authority   of   attorney   to    act    as   agent,    see 

"I'rincipal  and  Agent." 
RiKht  of  attorney  to  demand  accounting,   se^' 

"Account." 

An  attorney  for  a  mortgagee,  who  had  agreed 
with  the  mortgagor  to  obtain  an  extension  of 
thf  mortgage  for  a  certain  fe-;,  held  bound  to  de- 
liver such  extension  on  payment  of  the  fee. 
though  he  had  already  commenced  a  foreclosure 
on  Ix'half  of  the  mortgagee.— Robertson  v.  Clocke 
(Sup.)  87. 

It  is  a  good  defense  to  an  action  by  an  attorney 
on  a  note  that  he  bought  it  with  intent  to  bring 
nil  action  thereon,  .ind  it  is  error  to  exdudc  evi- 
dence of  such  defense. — Carpenter  v.  Cummiugs 
^C-ity  Ct.  N.  Y.)  252. 

On  motion  by  plaintiff  for  substitution  of  attor- 
no,v8  and  confirmation  of  report  of  referee  as  to 
amount  due,  a  provision  in  the  order  that  judg- 
ment he  docketed  against  plaintiff  for  snch  amount 
is  erroneous.- Myer  v.  Abbett  (Sup.)  822. 


AUCTIONS  AND  AUCTIONEERS. 

The  sale  of  goods  by  an  auctioneer  "as  are" 
imi'lies  the  existence  of  the  thing  sold  in  some 
condition,  and  does  not  protect  him  if  the  subject 
of  the  sale  is  wholly  different  from  what  it  is 
reiiroseuted  to  be.— Ruben  v.  Lewis  (Sup.)  426. 

The  employment  by  the  owner  of  land  [lut  up 
at  n\iction  of  persons  to  bid  up  the  price  in  his 
Itehiiir.  renders  the  sale  to  a  bona  fide  purchaser 
invalid.— Bowman  v.  McClenahan  (Sup.)  945. 


BAILMENT. 


See, 


Carriers"; 


H>,  a»s^  "'Banks  and  Banking";    "i 
"Warehousemen";  "Wharves.^' 

When  a  garment  is  delivered  to  a  workman  to 
be  altered  or  repaired,  and  the  work  of  alteration 
or  repair  is  so  unskillf  ully  done  that  the  garment 
is  rendered  unfit  for  the  owner's  tise,  su<i  owner 
may  refuse  to  accept  it,  and  may  recover  its 
value  from  the  workman  to  whom  It  was  deliv- 
ered.—May  T.  Gunther  (City  Ct.  N.  Y.)  370. 

BALLOTS. 

See  "Elections." 

BANKRUPTCY. 

See   "Assignments   for  Benefit  of   Creditor!"; 
"Insolvency." 

BANKS  AND  BANKING. 

Creation  of  trust  In  deposit,  see  "Trusts." 
Misjoinder  of  causes  against  bank,   see  "Ac- 
tion." 

Complaint  held  to  state  a  cause  of  action  for 
negligence  against  directors  of  national  bank. — 
Sayles  v.  White  <Sao.)  194. 

A  paying  teller  held  liable  to  bank  for  moneys 
appropriated  by  his  subordinates  with  his  knowl- 
edge.—Larimer  V.  Veader  (Sup.)  823. 

BETTING. 

See  "Gaming," 

BILL  OF  LADING. 

See  "Carriers";  "Shipping." 

BILLS  AND  NOTES. 

Acceptance  of  individual  note  for  firm  debt,  see 

"Partnership." 
Attachment  of,  see  "Attachment." 
Interruption   of    limitations    by    payment,    see 

"Limitation  of  Actions." 
Levy  of  execution  on,  see  "Execution." 

An  agreement  between  the  accommodation 
maker  and  the  payee  of  a  note  that  the  former 
shall  not  be  held  liable,  is  immaterial,  as  against 
an  indorsee,  unless  he  is  in  some  way  connect- 
ed with  such  agreement.— National  Bank  of  North 
America  v.  White  (Sup,)  655. 

A  bank  which  has  discounted  a  note  can  re- 
cover thereon  though  the  note  was  made  for  ac- 
commodation, and  was  known  to  the  bank  to  be 
so  made. — National  3ank  of  North  America  v. 
White  (Sup.)  555. 

Circumstances  held  to  be  i>u(Bcieiit  to  justify 
the  inference,  as  a  fact,  that  the  drawer  of  the 
draft  had  such  knowledge  as  to  make  his  part  pay- 
ment thereof  a  waiver  of  any  infirmity  in  de- 
mand and  notice. — Linthlcum  v.  Caswell  (Sup.) 
610. 
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tested  note  to  the  first,  to  induce  the  latter  to 
take  up  the  dishonored  paper,  is  without  con- 
sidfration.— Manhattan  Brass  Co.  v.  Gilman 
(City  Ct.  N.  Y.)  685. 

One  to  whoiD  a  note  was  transferred  in  pay- 
ment of  an  antpceilent  debt  due  from  the  payee 
held  not  a  bona  fide  purchaser. — Andrews  &  Co. 
V.  Hess  (Sup.)  706. 

When  a  party  has  been  induced  to  sigu  a  ue- 
tnitiable  instrument  by  deception  as  to  its  eliarac- 
ter,  there  can  Ije  no  recovery  on  it,  even  l>y  a 
bona  fide  holder,  unless  the  maker  was  <'«r('lcss  in 
omitting  to  ascertain  its  character.— Hulkoff  v. 
Moje  (City  Ct.  N.  Y.)  005. 

Where  the  president  of  a  bank  that"  held  de- 
fendant's note  agreed  to  pay  the  note  if  defend- 
ant would  discharge  a  debt  due  from  the  pri'si- 
dent,  and  pursuant  thereto  defendant  discharged 
the  debt,  and  the  president  forged  a  new  note 
of  defendant,  which  he  gave  the  bank,  /icW  that 
there  was  no  pnyment  of  the  old  note.— Dun  loe 
Nat  Bank  y.  Huntington  (Sup.)  1003. 

Aotiona. 

Evidence  that  notes  sued  on  were  given  only  as 
memoranda  *Wrf  sutflcient  to  jiuitify  a  verdict  fop 
defendant.— Watkius  v.  Peters  (City  Ct.  N.  Y.) 
254. 

Testimony  that,  after  a  draft  was  protested,  it 
was  called  to  the  attention  of  the  ilniwer,  and 
that  he  said  he  would  fix  it  up  with  the  bolder, 
is  sufficient  prima  facie  evidence  that  due  notice 
had  been  given  to  the  drawer  to  charge  him. — 
Smith  V.  ITnangst  (Sup.)  340. 


A  document  reading.  "Received 


draft  at 


sight,  margin  to  be  deiwsited  with  S.."  does  not 
(onclusively  show  that  the  draft  received  was  only 
for  transmission  to  S. — Smith  v.  Unangst  (Sup.) 
340. 

Evidence  in  action  on  note  held  admissible  to 
defeat  cotmterc-laim  set  up  by  defendnnt  . — Kunit- 
zer  V.  Cummings  (City  Ct.  N.  Y.)  378. 

Diversion  of  a  note  by  one  to  whom  it  was  in- 
trusted by  the  payee  to  obtain  its  discount  *eW 
available  to  the  aoconmio<lation  maker  as  a  de- 
fense.—Robertson  V.  AIcKibbin  (City  Ct  N.  Y.) 
380. 

On  the  evidence  as  to  the  giving  of  value  for  a 
note,  held,  that  the  question  was  for  the  jury. — 
Elisberg  v.  Marks  (Sup.)  425. 

Under  an  answer  which  sets  up,  as  a  defense 
to  a  promissory  note  in  the  hands  of  an  indorsee, 
that  it  was  made  for  accommodation,  was  known 
to  the  indoisee  to  be  so  made,  and  that  no  value 
was  paid  for  it,  the  defendant  cannot  prove  an 
agreement  by  the  indorsee  not  to  look  to  the 
maker. — National  Bank  of  North  America  v. 
White  (Sup.)  555. 

A  finding  that  payments,  made  to  the  payee  of 
draft*  by  the  acceptor,  were  not  on  ac<-ouut  of 
the  drafts,  held  on  the  eviden<T  to  be  jn.slified. — 
Linthicum  v.  Caswell  (Sup.)  610. 

The  maker  and  indorsers  of  a  note  having  Ix-en 
sued  together,  counterclaims  sucwssfuUy  pleaded 
by  the  maker  inure  to  the  l)pnefit  of  the  indorsers. 
—Wolf  V.  Michael  (Sup.)  991. 


DUMHU  ur  ncALin. 

See  "Health." 

BONA  FiDE  PURCHASERS. 

Of  negotiable  ingtruments,  see  "Bills  and  Notes." 

BONDS. 

See  "Principal  and  Surety." 

In  attachment,   see  "Attachment." 

Of  cities,  see  "Muiucipal  Corporations." 

BOOKS. 

Kzomlnation  of  before  trial,  see  "Dwcovery." 

BOUNDARIES. 

Occupation  of  land  for  18  years  on  certain 
lines  held  to  fix  the  true  construction  of  an  in- 
consistent description  in  a  deed,  in  accordanc 
with  such  occupation.— Phillips  v.  Ititter  (Sup.i 
547. 

BROKERS. 

See,  also,  "Principal  and  Agent." 

Election  of  remedies  in  action  against,  see  "Kli-t 

tlon  of  Remedies." 
Estoppel  to  deny  liability,  see  "Estoppel." 

Insurance  brokers  are  bound  to  twe  reasonable 
care,  skill,  and  knowledge;  and  if  such  brokers, 
employed  to  produce  insurance,  place  it  with  a 
company  not  authorized  to  do  business  in  the 
state,  they  are  liable  for  negligence. — Surges  v. 
Jackson  (Sup.)  32C. 

A  broker  employed  to  effect  an  exchange  of 
property,  iu  order  to  iccover  commissions,  must 
show  that  the  perso.i  nrocured  by  him  was  able 
to  canr  out  such  cont-act  by  giving  a  marketable 
title. — Moskowitz  v.  Hornberger  (Sup.)  462. 

Proof  that  a  i«rty  has  executed  a  formal  con- 
tract to  convey  certain  pro|XTty  in  excliiinge 
for  other  is  sufficient  prima  facie  evidence  of  h'u 
title  thereto  in  an  action  by  a  broker  for  r<iin 
missions  on  efFectiug  the  exchange. — Moskowitz 
V.  Hornberger  (Sup.)  462. 

When  a  broker  has  been  employed  to  effect  an 
exchange  of  projierty,  and  has  earned  his  com- 
mission, an  agreement  subsequently  made  t.i 
claim  no  commission  unless  the  deeds  pass,  nr 
his  client's  title  proves  unmarketable,  is  wit"i.«n 
coiLsideration. — Moskowitz  T.  Hornberger  (Suu.l 
4(i2. 

Circum8tan<-es  held  sufficient  to  justify  a  n- 
corery  for  broker's  commissions. — Anten  v.  .I.-i- 
cobus  (City  Ct.  N.  Y.)  081. 

One  who  agrees  to  pay  a  commission  to  a  per- 
son who  obtains  him  a  contract  to  do  work  is  n»r 
released  from  his  obligation  to  pay  it  by  the  fact 
that  it  was  a  breach  of  duty  for  such  pers.>o  to 
stipulate  for  n  conunijsion.  —  Bloomingdalc  T. 
Hodges  (Sup.)  859. 


When  an  offer  for  propertr.  made  throng  a 
broker,  is  rejected,  and  afterwards  accepted 
throosn  another  channel,  the  broker  U  entitled 
to  his  commission.— Buebler  t.  Weiffenbach  (Sup.) 
Wil. 

ETidence  Keld  to  show  that  a  broker  had  offered 
to  divide  bis  commission  with  a  pnrchaser  of  real 
estate.— Forst  y.  Farmer  (Sup.)  dU3. 

A  real-estate  broker  held  not  to  hare  been  the 
procuring  cause  of  an  exchange  of  properties. — 
Kandmp  t.  Schroeder  (Sup.)  943. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Fraud  of  promoters  held  to  have  been  waived 
by  ahareholders.— Buker  v.  Leighton  Lea  Aas'n 
(Sup.)  35. 

Sliareholders  hdd  not  entitled  to  equitable  re- 
lief against  forfeiture  of  shares  for  nonpa.vment 
of  does.- Buker  v.  Leighton  Lea  Ass'n  (Sup.)  35. 

When  nonpayment  of  duen  is  not  excused  by 
refusal  of  offleera  to  allow  inspection  of  books.- 
Buker  t.  Leighton  Lea  Ass'n  (Sup.)  35. 

BURDEN  OF  PROOF. 

See  "Bridence." 

CALENDARS. 

Of  ca«*  for  trial,  see  "Trial." 

CAPITAL  STOCK. 

See  "Oorporations." 

CARRIERS. 

See,  also,  "Railroads";    "Strert  Railroads." 

Of  Kooda. 

Proof  that  a  demijohn,  delivered  to  an  express 
company  for  carriage,  was  packed  only  in  an 
ordinary  champagne  case,  not  intended  for  the 
purpose,  laises  a  question  of  fact  as  to  its  prop- 
er packing,  within  the  meaning  of  an  exemption 
from  liability  for  goods  not  properly  packed,  con- 
tained in  the  shipping  receipt.— Morris  v.  Wier 
(Sup.)  413. 

PiDvisiona  in  an  oxpress  receipt  held  not  to  ex- 
empt the  express  company  frnin  linbility  for  neg- 
ligaioe. — Morris  v.  Wier  (Sup.)  413. 

In  an  action  agninst  an  express  company  for 
loss  of  the  contents  of  a  trunk,  Md,  that  when  the 
plaintiff  had  proved  prima  facie  the  delivery  of 
the  tmnk  to  the  defendant,  in  good  order,  it  was 
not  error  to  refuse  to  charge  that,  if  the  jury 
were  unable  to  determine  in  whose  possession 
the  trunk  was  when  its  conteiitH  were  stolen,  the 
defendant  was  entitled  to  a  verdict  irrespective 
of  any  other  qnestion.- Springer  t.  Westcott 
(Sup.)  58». 

Kvidence  of  the  habit  of  a  carrier  to  deliver 
goods  to  the  authorized  agent  of  a  consignee  on 
the  production  of  a  noti«>  of  their  arrival  heU 
not  to  show  a  coarse  of  dealing  binding  the 
consignees  to  recognize  delivery  to  any  person 


presenting  «nch   notice.  —  Sinshc 
York  Cent.  &  H.  R.  R.  Co.  (Sup 

A  carrier  hdd  not  justified  in  d< 
on  production  of  a  notice  of  tnc 
to  the  consignee,  by  him  lost,  am 
a  stranger. — Sinsheimc-r  v.  New 
H.  R.  R.  Co.  (Sup.)  887. 

Goods  being  delivered  to  a  cs 
separate  boxes,  marked  alike,  ue 
lading,  for  one  and  two  boxes  r( 
iug  taken,  held,  that  a  delivery  o 
two  boxes,  under  the  bill  calling  fo 
a  misdelivery. — Feldstein  v.  Old  ] 
Co.  (Sup.)  8l>7. 

Of  passanKera. 

PlaintifF,  having  paid  his  fare  o 
changed  to  another  car  by  directi 
ductor,  and  the  conductor  of  the 
manded  another  fare.  Srh/  not 
exact  more  than  the  legal  fare, 
39  of  article  2  of  the  general 
Stewart  v.  Metropolitan  St.  Ry.  ( 

A  passenger  who  leaves  a  cai 
to  the  direction  of  the  conductor. 
the  means  of  enforcing,  iloes  so  up 
though  he  makes  no  reHistance.- 
land  &  Homer  Traction  Co.  (Sup.; 

Where  a  stop-over  ticket  is  imniec 
conductor,  though  by  mistake  and 
the  rules  of  the  company,  the  con 
by  it.— Roy  v.  Ck>rtland  &  Homei 
(Sup.)  521. 

A  passenger  on  a  street  car,  w! 
head  outside  it,  is  guilty  of  cont 
gence  barring  a  recovery  for  in 
Rochester  R.  Co.  (Sup.)  582. 

Evidence  held  to  show  that  pli 
jured  bv  alighting  from  a  movi 
was  guilty  of  contributory  neclii 
olds  V.  New  York  Cent.  &  H.  R. 
763. 

Mere  fact  of  explosion  of  heati 
in  premises  used  by  carrier,  by 
owner,  as  a  ticket  office  anci  wait 
not  to  require  carrier  to  aHirr 
proper  care. — Kirby  v.  President, 
wai«  &  H.  Canal  Co.  (Sup.)  777. 

Railroad  company  occupying  by 
a  portion  of  a  third  person's  buildi 
office  and  waiting  room,  heated  1 
held  not  chargeable  with  negligem 
of  explosion  of  the  heating  app 
V.  President,  etc.,  of  Delaware  & 
(Sup.)   777. 

CASE. 

On  appeal,  see  "Appeal." 

CAVEAT  EMPTOI 

See  "Sales." 

CERTIORARI. 

Examinations  by  officers  acting 
service  law  cannot   be  reviewed   b 
People  V.  Roosevelt  (Sup.)  517. 


Certiorari  does  not  lie  to  review  the  acts  of  an 
election  board  in  receiving  votes  and  announcing 
the  result,  as  they  are  not  jadicial.— People  v. 
Austin  (Sup.)  62«. 


See  "Equity." 


CHANCERY. 


CHARITIES. 


A  bequest  to  an  association  held  Toid.  it  not  ap- 
pearing that  it  was  inconwrated.— Pratt  v.  Ro- 
man Catholic  Orphan  Asylum  of  City  of  Albany 
(Sup.)  1030. 

A  bequest  to  the  poor  of  a  certain  church  htld 
void  for  indeiiniteness.— Pratt  v.  Koman  Catholic 
Orphan  Asylum  of  City  of  Albany  (Sup.)  1035. 

CHARTER  PARTIES. 

See  "Shipping." 

CHATTEL  MORTGAGES. 

On  fixtures,  see  "Fixtures." 

Right  of  receiver  to  file,  see  "CJorporations." 

Acts  of  holders  of  bonds  secured  by  chattel 
mortgage  held  not  to  give  them  pnsKession  suffi- 
cient to  diRpense  with  rofiliiig.— Farmers'  Loan 
&  Trust  Co.  V.  Baker  (Sup.)  266. 

The  necessity  for  a  creditor  to  have  a  lien  on 
the  property  of  his  debtor,  in  order  to  take  ad- 
vantage of  the  failure  to  file  or  refile  a  chattel 
mortgage,  arises  from  the  fact  that,  the  mortgage 
being  nonexistent  as  against  the  creditor,  he  can 
assert  an  interest  in  the  mortgaged  property  only 
as  he  could  in  any  other  property  of  the  debtor. 
—Farmers'  Loan  &  Trust  (3o.  v.  Baker  (Sup.) 
266. 

A  chattel  mortgagee  held  to  have  such  right  to 
ininiediate  possession  of  the  property  as  entitled 
him  to  mamtain  conversion. — Smith  v.  Smallev 
(Sup.)  277. 

ITie  statute  relating  to  the  filing  of  mort- 
gage on  goods  and  chattels  does  not  apply  to 
mortgapes  of  leasehold  interests.— State  Trust 
Co.  V.  Cnsino  C!o.  (Sup.)  492. 

CHEAT. 

See  "False  Pretenses." 

CHURCH. 

See  "Keligious  Societies." 

CITATION. 

See  "Process." 

CITIES. 

See   "Municipal  Corporations." 


CITY  COURTS. 

See  "Courts." 

CIVIL  SERVICE. 

See  "Officers" 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLIENTS. 

See  "Attorney  and  CUent" 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  SUtute  of;   "Guarantr." 

COMMISSION. 

Of  brokers,  see  "Broken." 

COMMITTEE. 

Guardianship  of  lunatics,  see  "Insane  PMBona." 

COMMON  CARRIERS. 

See   "Carriers." 

COMPLAINT. 

See  "Pleading." 

COMPOSITIONS   WITH   CREDITORS. 

See  "(compromise  and  Settlement" 

COMPOUND  INTEREST. 

See  "Usury." 

COMPROMISE  AND  SETTLEMENT. 

See,  also,  "Accord  and  Satisfaction." 

A  contract  executed  in  settlement  of  a  diairated 
claim  in  suit  is  supported  by  a  consideratiou. — 
Haxelton  t.  Webster  (Sup.)  922. 

CONDEMNATION. 

Taking  property  for  public  use,  see   "Btaiinent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales," 


■'^T' 


CONSIDERATION. 

Of  RSBignnient,  gee  "Assignments." 

Of  compromlae,  see  "Compromise  and  Settle- 
ment.'' 

Of  neKOtlable  inBtniments,  see  "Bills  and 
Notes." 

CONSIGNMENT. 

See  "Curriers." 

CONSOLIDATION. 

Of  actions,  see  "Action." 

CONSPIRACY. 

Evidence  keU  admissible  for  the  purpose  of  es- 
tablishing confidential  relations  between  alleged 
conspirators.— People  t.  Fitsgerald  (Sup.)  1020. 

CONSTABLES. 

See  "Sheriffs  and  Coustnbles." 

CONSTITUTIONAL  LAW. 

Laws  1896,  c.  448,  relating  to  the  licensing  of 
dogs,  is  a  proper  exercise  of  the  police  power, 
and  does  not  violate  the  constitution  of  the  state 
or  of  the  United  States  b.v  depriving  persons  of 
property  without  due  process  of  law  or  without 
just  compensation. — Fox  v.  Mohawit  &  H.  R. 
Humane  Soc.  (Sup.)  232:   Evans  v.  Same,  Id. 

The  legislature  may  devote  dog  license  fees  to 
the  Iwnefit  of  the  societies  for  the  prevention  of 
cnii'lty  to  animals  having  public  duties  and  rec- 
ognized in  the  geneml  statutes  of  the  state. — 
Fox  V.  Mohawk  &  H.  R.  Humane  Soc.  (Sap.) 
232:   Evnns  v.  Same,  Id. 

Laws  1893,  c.  452,  was  not  affected,  so  far  as 
It  rcliites  to  personal  property,  by  the  roiil  proper- 
ty law  (I^wR  1896,  c.  547),  nnd  docs  not  violate 
the  constitutional  provision  against  taking  prop- 
erty withoat  due  process  of  law.— In  re  Heinze  s 
Estate  (Snrr.)  247. 

Laws  1892.  c.  690.  |  56.  declaring  that  no  or 
der  interfering  with  the  prosecution  of  the 
business  of  a  domestic  insurance  company  shall 
be  made  except  on  application  of  the  attorney 
general,  is  not  unconstitutional. — Swan  v.  Mutu- 
al Rei>erve  Fund  Life  Ass'u  (Sup.)  841. 

CONSTRUCTION. 

Of   contracts,  see   "Contracts." 
Of  statute,  see  "Statutes." 
Of  wills,  see  "Wills." 

CONTEMPT. 

Enforcement  of  award  of  alimony,  see  "Di- 
vorce." 

Under  Code  Civ.  Proc.  SS  2554,  2555,  a  surro- 
gate can  enforce  a  decree  directing  the  payment 
of  money  by  proceedings  for  contempt. — In  re 
Hnmfreville  (Snp.)  439. 


Where  a  oontempt  is  committed  in  open  court, 
the  court  may  issue  an  order  of  commitment 
without  issuing  an  alternative  order.— Falken- 
lierg  V.  Frank  (City  Ct.  N.  Y.)  075. 

Where  defendant,  committed  for  contempt  in 
February,  1895,  procured  his  writ  of  habeas 
corpus,  and  then  paid  the  fine,  a  motion,  in 
January,  1867,  to  set  aside  the  commitment,  was 
madt>  too  late.— Falkenberg  t.  Frank  (City  Ct. 
N.  Y.)  675. 

CONTRACTS. 

See,  also,  "Accord  and  Satisfaction";  "Asaign- 
ments":  "Assignments  for  Benefit  of  Credit- 
ors"; ''Bailment":  "Bills  and  Notes";  Bro- 
kers"; "C!hattel  Mortgages";  "Compositions 
with  Creditors";  "Onnpromise  and  Settle- 
ment"; "Covenants";  "Deeds";  "Frauds, 
Statute  of;  "Fraudulent  Conveyances"; 
"Guaranty";  "Insurance";  "Interest";  "I.«nd- 
lord  and  Tenant";  "Marriage";  "Master  and 
Servant";  "Mortgages";  "Partnershin";  "Poy- 
meul":  "Principal  and  Agent";  Principal 
and  Surety";  '^'Sales";  "Specific  Perform- 
II lice";   "Usury";   "Vendor  and  Purchaser." 

Between  attorney  and  client,  see  "Attorney  and 

Client." 
husband    and    wife,    see    "Husband    and 

Wife." 
Gambling  contracts,  see  "Gaming." 
Of  carriers,  see  "Carriers." 
Of  employment,  see  "Master  and  Servant." 
Regulating  the  speed  of  street  cars,  see  "Street 

Itailroads." 
With  brokers,  see  "Brokers." 

Evidence  held  sufflcieni  to  authorize  a  finding 
that  defendant  agreed  to  pay  for  a  new  madiine 
to  be  used  by  plamtiff  in  carrying  out  a  contract. 
— ^Bishop  V.  Autographic  Register  Co.  of  New 
York  (Sup.)  97. 

In  an  action  brought  by  a  woman  upon  a 
promise,  made  upon  valuable  consideration  to  ber 
supposed  husband,  to  pay  her  a  certain  ram  upon 
his  death,  it  is  error  to  refuse  to  charge  that,  if 
a  former  husband  of  the  woman  was  alive  at 
the  time,  there  was  no  consideration  for  the  de- 
fendant's promise.— Klotz  v.  Klotz  (City  Ct.  N. 
Y.)  266. 

A  failure  to  comply  with  a  contract  to  deliver  a 
certain  qiuntity  of  goods  by  a  certain  date  is  not 
waived  by  an  acceptance  of  a  part  shortly  after 
that  date,  when  the  defaulting  party  bos  been 
notified  that  only  what  was  then  on  hand  would 
be  accepted,  and  it  is  shown  that  time  was  of  the 
essence  of  the  contract. — ^Belknap  Machine  Ad- 
dressing &  Mailing  Ck>.  v.  Racine  (Sup.)  348. 

A  verdict  for  services  rendered  in  settling  a 
claim  against  a  railroad  company,  for  which  no 
compensation  was  demanded  until  after  a  quar- 
rel between  the  parties,  who  were  relatives,  held 
to  be  against  the  weight  of  evidence,  and  set 
aside.— Mitchell  v.  Rouse  (Sup.)  523. 

A  complaint  for  breach  of  contract  kM  defect- 
ive, imder  Code  Civ.  Proc.  i  534,  the  liabili^  ai- 
tpged  being  conditional,  and  the  facts  outside  of 
the  instrument  on  which  it  was  founded  not  being 
averred.— Hand  v.  Shaw  (City  Ct.  N.  Y.)  528. 
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Eridpnce  aa  to  the  thIup  of  thp  work  and  ma- 
terial hild  to  justify  a  judgment  for  the  whole 
amount  clauueu.  while  no  one  but  plnintifF  eoulil 
compluin  uf  a  reduction. — Baldwin  r.  Kelly  (Sup.) 
C30. 

When  one  who  has  contncted  for  the  doing  of 
work  pays  or  settles  for  the  work  done  with 
BtrauKprs  to  the  contract,  without  the  consent 
of  the  party  who  did  the  work,  he  is  not  thereby 
discharged  from  his  obligHtion  to  such  party. — 
Machauer  t.  Fogel  (City  Ct.  N.  Y.)  686. 

A  wagering  contract,  formed  by  sending  mon- 
ey from  New  York  in  resiwnse  to  a  circular 
from  I'ennsytvauia,  is  made  in  New  York,  and 
is  subject  to  the  statute  against  wagering  con- 
tracts.—Zeltner  V.  Irwin  (Sup.)  832. 

A  circular  containing  a  general  invitation  to 
intrust  money  to  the  person  issuing  it  for  a 
specific  purpose  constitutes  a  proposal  for  a 
contract  to  the  persons  to  whom  it  is  sent,  and, 
when  acted  upon  by  them,  a  completed  con- 
tract results.— Zeltner  t.  Irwin  (Sup.)  852. 

Mere  temporary  suspension  of  the  use  of  prem- 
ises where  electric  current  is  supplied  under  a 
contract  hdit  not  to  amount  to  prerenting  the 
supply  of  such  current,  and  not  to  render  the  oc- 
cupant liiible  for  damages  under  his  contract. — 
United  Electric  Light  &  Power  Co.  v.  Brenne- 
man  (Sup.)  916. 

A  doubt  in  the  wording  of  a  grant  hdd  to  hare 
been  remored  by  the  practical  construction  of  it 
given  by  the  iiarties. — Hazeltou  v.  Webster  (Sup.) 
i)22. 

Though  plaintiff  knew  the  nature  and  effect 
of  an  assignment  of  a  judgment,  held  that  he 
might  avoid  it  for  defendant's  false  representa- 
tions that  plaintiff  would  be  sent  to  prison  if  he 
did  not  sign  it.— Dunn  v.  Wehle  (Sup.)  981. 

A  member  of  a  family  held  not  entitled  to  re- 
cover for  services  rendered  another  in  the  ab- 
sence of  express  contract— In  re  Pfohl's  Estate 
(Surr.)  1086. 


CONTRIBUTION. 

Between  tenants  in  common,  aee  "Tenancy  in 
CJommon." 

CONTRIBUTORY  NEGLIGENCE. 

See  "Carriers";  "Master  and  Servant":  "Neg- 
ligence";   "Railroads";  "Street  Railroads." 

CONVERSION. 

Wrongful  conversion,  see  "Trover  and  Conver- 
sion." 

Personal  property  of  an  infant  invested  in 
real  estate  is  deemed  to  remain  personalty. — In 
re  Bolton  (Surr.)  908. 

CONVEYANCES. 

See  "Assignments";  "Assignments  for  Benefit 
of  Creditors";  "Chattel  Mortgages";  "Deeds"; 
"Fraudulent  Conveyances";    "Mortgages." 


CORPORATIONS. 

See,  alao,  "Banks  and  Banking";  "Bailding  and 
I^an  Associations";  '■Carriers";  "Electricity"; 
"Gas";  "Insurance";  "Municipal  Corpirn- 
tions";  "Railroads";  "Religious  Societies"; 
"Street  Railroads." 

Devise  to,  see  "Wills." 

Examination  of  corporate  books  before  trial, 
see  "Discovery." 

Gift  by  corporation,  see   "Gifts." 

Injunction  against  issue  of  bonds,  see  "Injunc- 
tion." 

Juriwliction  of  nonresident  corporations,  see 
"C;ourts." 

Taxation  of,  see  "Taxation." 

Verification  of  pleading  by,  aee  "Pleading." 

A  corporation  enjoined  from  using  its  corporate 
name  similar  to  that  of  one  previously  incor- 
porated.—S.  Howes  Co.  V.  Howes  Grain-Cleana- 
CJo.  (Sup.)  166. 

Membem  and  atoekkoldevs. 

A  stockholder  in  a  corporation  cannot  be  re- 
quired to  take  debenture  bonds  issued  by  it  4nr  to 
surrender  any   part  of  his  holdings  of  stock  in 

fayment  therefor. — Men   v.   Interior  Conduit  & 
nsulation  Co.   (Sup.)  243. 

A  corporation  cannot  be  said  to  be  defranded 
in  law  or  in  fact,  by  any  acts  done  with  the  full 
knowledge  and  consent  of  all  the  individuals  who 
comimse  the  corporation. — Pocantico  Waterworks 
Co.  v.  Low  (Sup.)  ti33. 

A  cori>oration  is  estopped  to  complain  of  acts 
consented  to  by  all  its  stockholders,  and  after- 
wards acquiesced  in  by  them. — Pocantico  Water- 
works Co.  V.  Low  (Sup.)  633. 

Corporate  powers  and  liabilities. 

Payment  of  imrt  of  the  consideration  of  a  con- 
tract by  the  corporation,  in  whose  name  it  was 
made  by  an  agent,  is  a  ratification  of  such  con- 
tract.—Manne  V.  Siegel-Cooper  Co.  (Sup.)  352. 

A 'corporation  which  has  received  money  and 
property  in  return  for  the  issue  of  its  stock  imd 
bonds  cannot  disaffirm  sudi  stock  and  bonds  with- 
out returning  what  it  has  received  for  them. — 
Pocantico  Waterworks  Co.  v.  Low  (Sup.)  633. 

Taking  possession  of  leased  property  by  a  cor- 
poration hM  a  ratification  of  the  lease. — William 
Wicke  Co.  v.  Kaldenberg  Manufg  Co.  (Sup.)  937. 

Corporation  hdd  bound  by  an  oral  lease  entered 
Into  by  its  manager. — William  Wicke  Co.  v.  Kal- 
denberg Manufg  Co.  (Sup.)  937. 

A  corporation  hebl  liable  for  rental  agreed  U|)on 
by  its  agent,  where  .'t  was  not  unreasonable. — 
William  Wicke  Co.  v.  Kaldenberg  Manuf'g  Co. 
(Sup.)  937. 

InaolYenoj  a&d  reooiTors. 

Suffering  a  judgment  to  be  taken  against  an  in- 
solvent coriioration,  or  one  whose  insolvency  is 
imminent,  may  constitute  a  preference,  unlawful 
under  section  48  of  the  stock  corporation  law. — 
Lopez  V.  Campbell  (Sup.)  91. 

A  receiver  of  a  corporation,  appainted  in  pro- 
ceedings for  its  voluntary  dissolution,  may  take 
advantage  of  the  fiilure  to  file  or  refile  a  chattel 
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mortgage   made    by   the    corporation.— Farmer*' 
Loan  &  Trust  Co.  v.  Baker  (Sup.)  266. 

Both  the  state  and  a  munidpnl  corporation  have 
a  lien  for  taxes  upon  the  property  of  a  corpora- 
tion in  the  hands  of  a  receiver  in  dissolution  pro- 
ceedings, superior  to  the  equitable  claims  of  cred- 
itors, but  subordinate  to  ihe  expenses  of  the  re- 
ceivership.— ^In  re  Atlas  Iron  Const.  Co.  (Sup.) 
467. 

Fees  and  expenses  of  the  administration  of  a  re- 
ceivership, in  proceedings  for  the  voluntary  disso- 
lution of  a  corporation,  cojae  in  ahead  of  all 
claims  against  such  corporation.— In  re  Atlas  Iron 
Const.  Co.  (Sap.)  467. 

Neither  the  state  uor  a  municipal  corporation 
has  a  lien  for  taxes,  superior  to  the  rights  of  the 
attaching  creditors,  uoon  property  in  the  hands  of 
a  receiver  of  a  corporation  which  has  come  to 
the  hands  of  such  receiver,  subject  to  attachments 
levied  upon  it. — In  re  Atlas  Iron  Const.  Co.  (Sup.) 
467. 

COSTS. 

Amendment  on  terms,  see  "Pleading." 
Appeal  from  judgment  disallowing,  see  "Appeal." 

On  consolidation  of  separate  actions  on  de- 
fendant's motion,  plaintiff  hM  entitled  to  tax 
in  each  action  such  costs  as  had  accrued  up  to 
the  time  of  the  motion. — Wm.  H.  Frank  Brew- 
iuK  Co.  v.  City  of  New  York  (Sup.)  24. 

Upon  an  appeal  from  an  order  of  a  district 
court,  under  Laws  1896,  c.  748,  the  costs  are 
the  same  as  upon  an  appeal  from  a  judgment. — 
Colwell  v.  Devlin  (Sup.)  450. 

Where  no  motion  for  extra  allowance  was 
made  at  special  term,  the  general  term  helil  with- 
out power  to  award  it. — Moskowitz  v.  Hornber- 
g<-r  (Sup.)  462. 

An  order  granting  leave  to  sue  as  a  poor  per- 
son cannot  be  vacated  unless  material  facts 
were  suppressed  in  the  petition. — Kosa  v.  Sec- 
ond Ave.  R.  Co.  (Sup.)  807. 

Where  leave  to  sue  as  a  poor  person  has  been 
granted,  an  order  staying  proccedmgs  till  the  pay- 
ment of  costs  in  a  former  suit  is  erroneous. — 
Itosa  V.  Second  Ave.  R.  Co.  (Sup.)  807. 

The  costs  of  a  motion  to  open  defendant's  de- 
fault should  not  abide  the  event. — Richardson 
V.  Sun  Printing  &  Publishing  Ass'n  (Sup.)  814. 

Though  a  snit  to  set  aside  a  will  involves  $200,- 
000,  an  extra  allowance  ot  $100  hdd  excessive. — 
Seagrist  T.  Sigrist  (Sup.)  949. 

Defendant  held  entitled  to  extra  allowance  for 
costs  on  dismissal  of  complaint,  as  being  a  diffi- 
cult and  extraordinary  cabe. — Seagrist  v.  Sigrist 
(Sup.)  949. 

Proceeding  of  grade  crossing  commissioners 
to  condemn  land  for  the  widening  of  a  street 
pursuant  to  Laws  1888,  c.  345,  held  a  special 
proceeding,  within  Code  Civ.  Proc.  i  3334;  and 
hence  the  costs  are  limited  by  section  3240,  and 
do  not  include  anything  by  way  of  extra  allow- 
ance— In  re  Grade  Crossing  Com'ra  of  City  of 
Buffalo  (Sup.)  1070. 


Indemnity  for  costs  can  be  had  only  when  pro- 
vided for  by  statute.  —  In  re  Grade  Crossing 
Com'rs  of  City  of  Buffalo  (Sup.)  1070. 

C!ode  Civ.  Proc.  §  3372  (General  Condemnation 
Law),  providing  for  extra  allowances  of  costs, 
does  not  apply  to  a  proceeding  under  the  Grade 
Crossing  Law  (Laws  1888,  c.  345),  since  a  legis- 
lative intention  that  it  should  not  so  apply  is 
shown  by  the  facts.  —  In  re  Grade  Crossing 
Com'rs  of  City  of  Buffalo   (Sup.)   1070. 

Where  defendant  sets  up  a  counterclaim,  and 
there  is  a  judgment  for  plaintiff,  a  judgment  on 
a|)pcal  that  neither  party  has  a  cause  of  action 
against  the  other  is  a  judgment  in  defendant's 
"favor,"  within  Code  Civ.  Proc.  |  3070,  entitling 
d<"fc'ndant  to  costs.-  Clark  v.  \lalzacher  (Sup.) 
1081. 

CO-TFNANCY. 

See  "Tenancy  in  Common." 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COURTS. 

See,  also,  "Judges";  "Justices  of  the  Peace." 
Deposits  in  court,  see  "Deposits  in  Court." 
Sessions  on  holidays,  see  "Holidays." 

Const,  art.  6.  i  14,  restricting  jurisdiction  of 
county  courts  over  nonresidents,  does  not  apply 
to  proceeding  to  as.ses8  damages  by  laying  out 
of  street.— In  re  Folts  St.  in  Village  of  Herki- 
mer (Sup.)  43. 

The  decisions  of  the  former  general  terms  of 
the  supreme  court  are  not  binding  upon  the  pres- 
ent appellate  divisions  of  the  supreme  court. — 
Sias  V.  Rochester  R.  Co.  (Sup.)  582. 

Under  section  1780,  Code  Civ.  Proc.,  the  courts 
of  New  York  have  no  jurisdiction  of  on  action 
by  a  nonresident  against  a  foreign  corporation 
doing  an  express  business,  for  conversion  in  New 
Jersey  of  goods  delivered  to  it  in  that  state. — 
Monda  v.  Wells,  Fargo  &  Co.  (City  Ct.  N.  Y.) 
682. 

The  supreme  court,  having  made  au  order  for 

distribution  of  surplus  on  foreclosure  of  mort- 
gage on  decedent's  land,  has  jurisdiction  of  a 
suit  to  compel  restoration, — Felts  v.  Martin 
(Sup.)  741. 

Where  plaintiff  claimed  only  the  jurisdiction- 
al amount,  jurisdiction  was  not  affected  by  ren- 
dition of  the  judgment  for  a  greater  amount, 
since  the  excess  might  be  waived. — Globe  t. 
Ranch  (Sup.)  889. 

The  tnunicipal  court  of  Buffalo  held  to  have 
no  jurisdiction  where  both  imrties  were  corpora- 
tions not  residing  in  the  county,  and  not  having 
their  principal  placei  of  business  there. — Revere 
Rubber  Co.  t.  Cienesee  Valley  Bluestone  Co. 
(Sup.)  980. 

COVENANTS. 

If  a  grnntae  of  real  property  can  maintain  an 
action  upon  a  covenant  against  incumbrances. 
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contained  in  the  deed  by  wliicli  the  premises 
were  conveyed  to  his  Krantor  (as  to  which 
qnserc),  he  cannot  recover  more  than  nominal 
damages,  if  he  has  not  been  disturbed  in  his 
possession,  and  has  not  paid  a  mortguRe  or 
other  money  lien  on  the  land. — Serenty-Xhird 
St  Bldg.  Co.  T.  Jenclcs  (Sup.)  2. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Creditors'  Suit";  "Fraudulent  Conveyances"; 
"Insolvency." 

CREDITORS'  SUIT. 

An  attaching  creditor  may  maintain  an  action 
to  set  aside  fraudulent  judgments  against  his 
debtor,  and  receive  the  fruits  thereof,  without 
joining  other  creditors. — Lopes  r.  Campbell 
(Sup.)  91. 

An  attaching  creditor  may  maintain  an  ac- 
tion to  set  aside  fraudulent  judgments  under 
which  executions  have  been  levied. — I.iopez  T. 
Campbell  (Sup.)  01. 

When  a  suit  is  brought  to  set  aside  as  frand- 
alent  several  judgments,  an  adjudication  that 
some  of  them  only  are  fraudulent  as  against 
the  plaintiff  does  not  affect  their  validity  as  be- 
tween themselves. — Lopez  v.  Campbell  (Sup.) 
01. 

When  the  person  against  whom  an  action  to 
set  aside  a  conveyance  can  be  maintained  under 
Ijaws  1858,  c.  314.  ff  2,  is  the  executor  of  the  es- 
tate of  grantor,  creditors  may  bring  the  action 
in  their  own  names,  and  need  not  obtain  judg- 
ments.—Nil!  V.  Phelps  (Sup.)  662. 

CRIMINAL  LAW. 

Particular  crimes,  see  "Arson";    "Conspiracy"; 

"Contempt";    "False  Pretenses";    "(.laming"; 

"Hawkers  and  Peddlers";    '"Larceny," 
Violation  of  food  laws,  see  "Food." 

Evidence  of  one  speaking  only  English  is  use- 
less to  show  what  was  understood  by  an  Italian 
in  a  conversation  through  an  interpreter. — People 
V.  Garrahan  (Sup.)  497. 

It  cannot  be  held  that  any  substantial  right  of 
n  defendant  in  a  criminal  case  has  been  affected 
by  the  exclusion  of  a  document  the  purport  of 
which  has  not  been  made  to  appear  in  the  rec- 
ord.— People  V.  Garrahan  (Sup.)  497. 

On  a  trial  for  arson,  evidence  that  defendant 
had  set  fire  to  other  property  for  the  purpose 
of  obtaining  the  insurance  money  thereon  held 
admissible  on  the  ground  that  it  was  part  of 
one  scheme.— People  v.  Zucker  (Sup.)  766. 

The  question  whether  witness  was  nn  accom- 
plice Held  for  the  jury;  the  intention  with 
which  he  committed  an  act  tending  to  aid  in  the 
commission  of  the  crime  being  in  dispute. — 
People  V.  Zucker  (Sup.)  766. 


Instructions  as  to  a  presnmption  arising  frns 
defendant's  failure  to  testify  held  pn»|>er. — IVi- 
ple  V.  Fitzgerald  (Snp.)  1020. 

The  admission  of  immaterial  evidencp  krlJ 
harmleaa.- People  t.  Fitzgerald  (Sop.)    liTM. 

CROSS-EXAMINATION. 

See  "Witnesses." 

DAMAGES. 

Excessive  damages  as  ground  for  new  trinl.  ms' 

"New  Trial." 
For  breach  of  covenants,  see  "Covenants." 

An  omission  to  plead  special  damage  cannot  br 
supplied  by  statements  in  a  bill  of  pardculnrs.— 
TopliU  V.  King  Bridge  Co.  j(Sup.)  418. 

Defendant  was  not  excused  from  liability  for 
breach  of  contract  simply  because  dainag<'> 
could  not  be  accurately  determined  in  rtnliiir* 
and  cents.  —  Stowell  v.  Greenwich  Ins.  »."<•. 
(Sup.)  802. 

A  physician  may  testify,  in  an  action  for  per- 
sonal injuries,  what  effect  certain  conditions 
will  produce  on  plaintiff's  system,  what  caiities 
would  naturally  induce  such  conditiona.  and 
the  probable  duration  of  the  same. — Mabnr  v. 
Kew  York  Cent.  &  H.  R.  R.  Co.  (Snp.)  847. 

An  assig:nee  heid  not  entitled  to  recover  the 
amount  paid  for  the  assignment,  becniiso  of  aa- 
signor's  false  representations,  where  he  di<I  not 
prove  that  he  had  l»een  injured  to  that  extent. — 
Whiteside  v.  Connolly  (Sup.)  940. 

Testimony  that  if  certain  false  representations 
had  lioen  true  defendant  "would  have  coini»  out 
alienil,"  and  that,  as  it  was,  he  "lost  9900,"  luht 
mere  conclusions. — Whiteside  v.  Connolly  (Sup.) 
940. 

TTnder  an  allegation  that  plaintiff  was  made 
sick,  soie,  and  disabled,  a  physician  might  de- 
scrilie  his  condition  at  length,  and  state  that 
he  had  been  troubled  with  pleurisy  Ix'causc  of 
the  injury.— Hunter  v.  Third  Ave  B.  Co.  (Sun.) 
1010. 

DEATH. 

As  cause  of  abatement,  see  "Abatement  and 
Revival." 

Liability  of  party  committing  assault,  see  "As- 
sault and  Battery." 

DECEIT. 

See  "Fraud." 

DECISION. 

On  appeal,  see  "Appeal." 

DECLARATION. 

See  "Evidence." 
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DEEDS. 

Drtermination  of  boundary  by  oocnpation.  see 
"Bonndaries." 

A  conyeyance  of  a  lot  as  bounded  by  a  high- 
way held  to  convey  the  fee  to  the  center  of  the 
highway. — In  re  Opening  of  Cathedral  Park- 
wny  (Snp.)  832;    In  re  Carey,  Id. 

DEFAULT. 

Judgment  by,  see  "Jadgment," 

DEMURRER. 

See  "Pleading." 

DEPOSITIONS. 

See,  also,  "Bvidence";   "Witnesses." 

Objections  to  interrogatories  to  be  annexed  to 
a  deposition,  except  as  provided  in  Code  Civ. 
Proc.  {  911,  must  be  taken  on  the  settlement  of 
the  interrogatories.— Brewer  v.  Press  Pub.  Oo. 
(Sup.)  630. 

A  nonresponaive  answer  may  be  stricken  out  at 
the  trial.— Bmst  v.  Estey  Wire-Works  Co.  (Sup.) 
91& 

DEPOSITS  IN  COURT. 

When  a  jadgment  taken  by  default  is  opened 
on  condition  of  the  defendant's  depositing  a 
sum  of  money  in  court  as  security,  and  after- 
wards, npon  a  dismissal  of  the  complaint,  the 
defendant  withdraws  the  deposit,  an  appellate 
conrt,  npon  reversing  the  judgment  of  dismis- 
sal, may  properly  order  the  deposit  to  be  re- 
stored.—Bannon  V.  Levy  (Sup.)  894. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower";   "Executors  and  Administrators." 
Collateral  inheritance  taxes,  see  "Taxation." 

DEVISES; 

See  "Wnia." 

Charitable  devises,  see  "Charities." 

DIRECTING  VERDICT. 

See  "Trial." 

DISAFFIRMANCE. 

Of  sale,  see  "Sales." 

DISBURSEMENTS. 

See  "Costs." 

DISCOVERY. 

See,  also.    "Depositions";    "Evidence";    "Wit- 
oessea. 


In  an  action  against  a  telephone  company 
baaed  on  an  allegation  that  its  charges  are  ex- 
cessive, which  is  denied,  an  examination  of  its 
books  is  necessary  and  material,  and  a  proper 
subject  for  an  examination  before  trial. — 
Stern  v.  Metropolitan  Telephone  &  Telegraph 
Co.  (Sup.)  110. 

When  the  offlcers  of  a  corporation  are  non- 
residents of  the  state,  and  tneir  testimony  is 
desired  in  connection  with  the  books  of  the 
corporation,  which  are  within  the  state,  a  snffl- 
cient  reason  is  shown,  upon  a  motion  for  an  ex- 
amination of  the  defendant  before  trial,  for 
taking  the  examination  before  rather  than  at 
the  trial. — Stem  v.  Metropolitan  Telephone  & 
Telegraph  Co.  (Sup.)  110. 

On  motion  for  an  inspection  of  books,  where 
alternative  order  is  issued,  a  previoua  demand 
is  not  necessary.— Blumberg  v.  tiindeman  (Sup.) 

Plaintiff,  for  purpose  of  making  his  complaint 
more  definite,  as  required  by  order  of  the  court. 
held  entitled  to  an  order  for  the  examination  of 
employes  of  a  railroad,  by  virtue  of  (jode  C!iv. 
Proc.  {§  871,  872.— People  v.  Armour  (Sup.)  817. 

An  order  for  discovery,  before  trial,  of  hooka 
containing  privileged  communications,  hdd  er- 
ror.—Lowenthal  V.  Leonard  (Sup.)  818. 

An  order  for  examination  of  plaintiff  in  re- 
gard to  facts  relating  to  a  defense  of  usury  in- 
tended to  be  set  up  hdd  proper.- Fox  v.  Miller 
(Sup.)  837. 

DISMISSAL  AND  NONSUIT. 

Directing  verdict,  see  "Trial." 

in   justice's   court,   see    "Justices    of   the 

Peace." 

When  a  defendant  does  not  rest  upon  a  defect 
in  the  proof  of  his  adversary  pointed  out  by  a 
motion  for  a  nonsuit,  and  the  necessary  evi- 
dence is  afterwards  supplied  by  either  party, 
the  objection  is  obviated.^Moskowits  v.  Hom- 
berger  (Sup.)  462. 

Where  the  complaint  does  not  state  a  cause  of 
action,  the  objection  is  available  at  any  time  on 
motion  to  dismiss. — Hand  v.  Shaw  (City  Ct.  N. 
Y.)  528. 

DIVORCE. 

Annulment  of  marriage,  see  "Marriage." 
Joinder  of  cause  for  fraud,  see  "Action." 

A  defendant  cannot  be  punished  for  contempt, 
in  failing  to  pay  alimony,  awarded  against  him 
by  a  judgment  for  divorce,  unless  it  is  shown 
that  a  demand  has  been  made  upon  him  for 
the  payment  of  the  alimony  in  arrear, — ^De- 
lanoy  v.  Delanoy  (Sup.)  106. 

Evidence  held  to  justify  a  finding  that  a  hus- 
band never  in  fact  appeared  in  a  divorce  case, 
and  that  the  prooe«Mlings  were  hence  invalid.— 
In  re  Ivimbalrs  Estate  (Sup.)  177;  Kimball  v. 
Kimball,  Id. 

Custody  of  child  will  be  awarded  to  the  father 
where  the  mother  left  him  and  the  child,  and 
went  to  another  state,  for  the  purpose  of  pro- 
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curing  a  diTorce. — McGown  t.  McGown  (Sup.) 
285. 

Courts  of  New  York  will  not  recoRnize  a  di- 
Torce  procured  in  another  state,  to  which  plain- 
tiir  went  from  her  home  in  New  York,  where 
lommons  was  not  served  personally  on  defend- 
ant in  such  other  state,  and  he  did  not  appear. — 
McGown  T.  McGown  (Sup.)  285. 

Although  alimony  cannot  be  awarded  by  sub- 
sequent order,  unless  provided  for  in  the  final 
judgment,  the  proyision  therein  need  not  fix  a 
definite  sum.— Noble  v.  Noble  (Sup.)  820. 

Keservation  in  a  decree  of  divorce  of  power 
to  make  a  further  order  for  allowance  heid  to 
authorize  the  court  to  allow  for  alimony  and 
maintenance  and  education  of  children. — Noble 
T.  Noble  (Sup.)  820. 

Where  a  decree  of  divorce  i)rovides  for  a 
modification  regarding  alimony  if  the  circum- 
stances of  the  parties  change,  there  can  he  no 
modification  in  the  absence  of  a  change  of  cir- 
cumstances.—Noble  v.  Noble  (Sup.)  820. 

DOMESTIC   RELATIONS. 

See    "Guardian    and    Ward";    "Husband    and 
Wife." 

DOWER. 

Bight  of  dowress  to  maintain  partition,  see  "Par- 
tition." 

A  devise  to  the  wife  of  u  testator  of  a  life  es- 
tate in  all  his  property  is  not  inconsistent  with 
a  claim  of  dower  by  her. — Purdy  t.  Purdy 
(Sup.)  215. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law." 


EASEMENTS. 

Discharge  of  water  upon  land  of  adjoining  own- 
er, see  "Waters  and  Water  Courses." 

Mere  nonuser  of  a  right  of  way,  though  for  a 
period  of  more  than  20  years,  is  not  suffleient  to 
extinguish  such  right  of  way.— Marshall  v.  Wen- 
ninger (Sup.)  670. 

EJECTMENT. 

In  an  action  of  ejectment,  when  the  defend- 
ant has  proved  a  lease  to  him  upon  condition 
subsequent,  the  burden  rests  on  the  plaintiff 
to  prove  brgich  of  the  condition. — Lane  v.  Gor- 
don (Sup.)  57. 

ELECTION  OF  REMEDIES. 

Recovery  of  a  money  judgment  on  a  note  where- 
in defendant  promised  to  pay  plaintiff  the  amount 
of  the  note  out  of  a  certam  fund  did  not  preclude 
plaintiff  from  asserting  an  equitable  lien  on  the 
fund.— Wemple  v.  Etauenstein  (Sup.)  288. 


When  a  stockbroker  has  pledged  his  etutomers' 
securities  they  do  not,  by  obtaining  what  thej 
can  from  the  pledgee,  debar  themselves  from  pur- 
suing wrongdoer.— In  re  Pierson's  Estate  (Snp.i 
557. 

When  securities  of  a  customer  have  been  con- 
verted by  one  mpml)er  of  a  firm  of  brokers,  the 
customer  may  treat  his  claim  as  one  against  the 
firm  on  an  implied  contract  or  against  the  wrong- 
doing partner  in  tort. — In  re  Pierson's  Elstate 
(Sup.)  557. 

ELECTIONS. 

Review  of  action  of  election   board,  see  *X3er- 

tiorari." 
To  determine  iRKnanc<>  of  municipal  bonds,  see 

"Municipal  Corporations." 
Wagers  on  elections,  see  "Gaming." 

The  holding  of  a  town  election  from  9  a.  m. 
to  12  m.,  and  from  1  p.  m.  to  sunset,  complies 
with  Laws  1890,  c.  5(59,  {  29.— People  v.  Austin 
(Sup.)  526. 

Under  the  election  hiw  (Laws  1896,  c.  900).  a 
ballot  on  which  the  X  mark  is  not  placed  in  the 
"voting  space"  is  not  entitled  to  be  counted.— 
People  V.  Common  Council  of  City  of  EUnura 
(Sup.)  701. 

A  ballot  hdd  not  perfectly  marked  with  a  cross 
mark  under  Election  Law.  $  105,  as  amende^l 
by  Laws  1896,  c.  909.— People  v.  Mehier  (Sup.i 
898. 

The  cross  mark  on  a  ballot  need  not  be  per- 
fect to  entitle  the  ballot  to  be  counted. — ^People 
V.  Mehrer  (Sup.)  898. 

Under   Laws   1870,   c.   291,   tit   2,   |   13,    as 

amended  in  1895,  no  one  can  vote  at  a  village 
election  unless  at  the  time  either  he  or  his  wiff 
is  the  owner  of  property  assessed  to  him  or  her 
on  the  last  preceding  assessment  roll. — Scott  v. 
Twombly  (Sup.)  lOSl. 

The  admission  of  unqualified  votes  to  a  num- 
ber equal  to  the  majority  upon  which  the  ques- 
tion was  decided,  held  to  annul  the  election.— 
Scott  T.  Twombly  (Sup.)  1084. 

ELECTRICITY. 

Contracts  to  supply  current,  see  "Contracts." 
Taxation  of  electric  light  company,   see  "Tax- 
ation." 

Evidence  that  a  span  wire  supporting  an  elec- 
tric trolley  wure  fell  and  injured  plaintiff  in- 
vokes the  doctrine  res  ipsa  loquitur. — Jones  v. 
Union  Ry.  Co.  of  New  York  City  (Sup.)  321. 

An  electric  light  company  hiid  negligent  in 
stringing  a  wire  so  that  it  came  in  contact 
with  an  iron  brace  on  a  telegraph  pole. — Dwyer 
V.  Buffalo  General  Electric  Co.  (Sup.)  874. 

EMINENT  DOMAIN. 

Under  the  charter  of  Brooklyn,  on  taking  prop- 
erty for  street  improvements,  commissioners  of 
estimate  should  not  deduct  supposed  benefits.— 
In  re  Opening  of  Forty-Eighth  St  (Sup.)  311. 
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A  railroad  compfiny  cannot  complain  that 
there  is  no  authority  to  appoint  a  commigaion 
to  assess  damages  by  laying  out  a  street,  since 
Btroets  may  be  laid  out  over  railroad  tracks 
n^ithout  compensation. — In  re  Folts  St.  in  Vil- 
lage of  Herkimer  (Sop.)  43. 

A  villnge  may  lay  out  a  street  orer  railroad 
yards.— In  re  Polts  St.  in  Village  of  Herkimer 
(Sup.)  43. 

The  rule  tbat  land  devoted  to  one  public  use 
cannot  be  taken  for  another  without  express 
authority  does  not  apply  to  laying  out  of  street 
over  railroad  right  of  way. — In  re  Folts  St  in 
Village  of  Herkimer  (Sap.)  43. 

The  fact  that  persons  appointed  commissioners 
of  assessment,  on  application  of  a  city,  were 
formerly  employed  by  it.  or  were  interested  in 
the  passage  of  the  act  for  taking  the  land,  is  no 
reason  for  setting  aside  their  appointment. — In 
te  Landa  on  Chambers  St.  (Sup.)  640. 

That  the  judge  appointing  commissioners  of 
assessment  is  alleged  to  have  received  a  sugges- 
tion of  their  names  is  no  ground  for  holding  that 
his  action  was  not  independent  and  untrammeled. 
— ^In  re  Lands  on  Chambers  St.  (Sup.)  640. 

Laws  1894,  c.  56,  declaring  certain  lands  a 
imblic  park,  ndd  an  appropriation  to  pablic  use. 
-  People  V.  Collis  (Sup.)  727. 

Where  Innds  are  condemned  for  a  park,  man- 
damus will  not  be  granted  to  allow  relators  to 
linmp  earth  thereon,  though  the  land  has  not 
been  paid  for. — People  v.  Collis  (Sup.)  727. 

In  action  for  rental  value  of  premises  against 
an  elevated  road,  defendant  cannot  examine  its 
witnesses  as  to  the  rental  hiHtory  of  specific 
property  in  the  vicinity.  —  O'Sullivan  t.  New 
York  El.  R.  Co.  (Sup.)  784. 

EQUITABLE  CONVERSION. 

See  "Convendon." 

EQUITY. 


"Creditors'  Suit";   "Dis- 
•Fraudulent 
"Mortgages" 


"•     "Divorce";     "Fraudulent    Convey- 


Par- 
Receivers";  "Ref- 
of     Instruments"; 


See,  also,  "Account" 

covery  ;     "Divorce  , 

anees";    "Injunction  ; 

titlon";    'Tartnership"; 

erence  ;      "ReformaUon 

"Specific  Performance." 
Equitable  assignments,  see  "Assignments." 
estoppel,  see  "Estoppel." 

Equity  has  jurisdiction  of  a  suit  by  a  stock- 
holder of  a  national  bank  against  the  directors 
to  recover  damages  for  negligence. — Sayies  v. 
White  (Sup.)  1»4. 

Equity  has  jurisdiction  of  a  suit  for  specific 
performance  of  a  contract  for  life  insurance  on 
the  assessment  plan. — Swan  v.  Mutual  Reserve 
Fund  Life  Ass'n  (Sup.)  841. 

ESTATES. 

See  "life  Estates." 
Creation  by  will,  see  "Wills." 


ESTOPPEL 

To  deny  acts  of  stockholders,  see  "Corporations." 

When  a  stockbroker  makes  entries  in  his  l>ooks 
of  purchases  of  stocks  for  his  customers,  and 
renders  them  statements,  the  customers  may 
treat  them  as  true,  and  the  broker  is  estopped  to 
deny  them.— In  re  Pierson's  Estate  (Sup.)  557. 

Where  seveial  creditors  entered  into  a  stipu- 
lation as  to  the  nature  of  their  respective  claims, 
by  reason  of  which  one  refrained  from  claiming 
a  share  in  a  fund  out  of  which  the  others  obtain- 
ed, in  consequence,  a  larger  dividend,  held,  that 
such  others  were  estopped  to  dispute  the  right 
of  the  first  to  a  preference  as  against  another 
fund.— In  re  Pierson's  Estate  (Sup.)  657. 

A  wife  held,  under  the  dftmmatances  of  the 
case,  to  be  estopped,  by  joining  in  a  mortgage 
with  her  husband,  to  .'ssert  the  priority  of  an  ear- 
lier mortgage  by  her  husband  to  her,  though  the 
same  was  recorded  before  that  in  which  she 
joined  with  her  husband. — Kingman  t.  Duns- 
paugh  (Sup.)  602. 

EVIDENCE. 

See,  also.  "Depositions";  "Discovery";  "Wit- 
nesses." 

Burden  of  proof  in  ejectment,  see  "Ejectment." 
In  action  against  prmoipal,  sec  "Principal  and 
Agent" 

by  broker  for  commission,  see  "Brokers." 

by  executors,  see  "Executors  and  Admin- 
istrators." 

for  injuries  at  crossings,  see  "Railroads." 

for  injuries  to  tenant,  sec  "I^audlord  and 

Tenant." 

for  libel,  see  "Libel  and  Slander." 

on  contract  of  sale,  see  "Sales." 

on  contracts,  see  "Contracts." 

on  negotiable  instruments,  see  "Bills  and 

Notes." 

In  attachment,  see  "Attachment." 

In  criminal  cases,  see  "Criminal  Law." 

In  ejectment,  see  "Ejectment." 

Of  fraud,  see  "Fraud." 

Of  guaranty,  see  "Guaranty." 

Of  negligence  of  master,  see  "Master  and  Serv- 
ant" 

Of  partnership,  see  "Partnership." 

Of  payment,   see  "Payment." 

Of  transactions  with  decedent,  see  "Witness- 
es." 

Reception  of,  see  "Trial." 

The  amount  bid  at  a  sberiCTs  sale,  to  realize  the 
amount  of  the  execution  under  which  he  sells, 
is  not  conclusive  evidence  of  the  value  of  the 
property  sold,  and  canuot  control  other  positive 
testimony  as  to  its  value.— Kelly  ▼.  Meiser  (Sup.) 
51. 

In  an  action  for  refusing  to  accept  goods  sold, 
it  is  error  to  charge  that  defendant  must  prove 
that  the  allegations  of  the  answer,  as  to  the 
terms  of  the  contract  and  tlie  reasons  for  re- 
fusing to  take  the  goods,  are  true. — Duryea  v. 
Rayner  (Sup.)  437. 
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The  jni7  are  not  to  be  iwayed  by  the  num- 
ber of  witnP88ea,  but  by  the  quality  of  the  tes- 
timony.—Dirver  T.  HaU  (City  Ct.  N.  Y.)  533. 

The  burden  of  proof  is  on  defendant  guarantor 
to  show  that  an  admission  of  the  principal  mak- 
ing prima  facie  case  for  plaintiff  is  not  true. — 
ESchhold  V.  Tiffany  (City  Ct.  N.  Y.)  B34. 

Eyidence  held  sufficient  to  prove  execution  of 
guaranty  by  defendant.— Eidihold  t.  Tiffany 
(City  Ct.  N.  Y.)  534. 

Exclusion  of  evidence  calculated  to  offBCt  the 
effect  of  evidence  given  by  the  opposite  party 
hdd  error.— Walker  v.  Johnson  (Sup!)  864. 

A  statement  of  a  witness  held  one  of  fact,  and 
not  of  opinion. — Dwyer  v.  Buffalo  General  Elec- 
tric Co.  (Sup.)  874. 

Where  the  abili^  of  the  defendant  to  speak 

English  Is  a  material  fact  in  issue,  it  is  error  to 
refuse  to  allow  him  to  te8tif.v  that  be  cannot 
speak  it,  though  another  witness  swears  that  de- 
fendant cannot  speak  it — Hutkoff  t.  Moje  (City 
Ct  N.  Y.)  905. 

A  physician  may  tell  whether  the  physical 
condition  in  which  he  found  an  injured  person 
oould  have  resulted  from  the  injury.— Hunter 
V.  Third  Ave.  R.  Co.  (Sup.)  1010. 

A  letter  held  inadmissible  to  prove  the  law  of  a 
foreign  country. — Pratt  v.  Itomnu  Catholic  Or- 
phdn  Asylum  of  City  of  Albany  (Sup.)  1035. 

DeolMatloiia  and  adasissloBS, 

An  affidavit,  made  by  a  party  upon  a  motion  in 
an  action,  may  be  admitted  in  evidence  against 
him,  upon  the  trial  of  the  action,  as  an  admission 
or  declaration,  without  first  calling  his  attention 
to  the  statements  therein  contained. — Stickney  r. 
Ward  (City  Ct  ».  Y.)  882. 

Admissions  of  a  party  to  an  action  do  not 
come  witliin  the  category  of  hearsay  evidence, 
and  it  is  not  necessary  that  such  admissions,  in 
order  to  be  evidence,  should  be  of  facts  within 
the  knowledge  of  the  party  making  them. — Reed 
T.  McCord  (Sup.)  407. 

Retention  by  a  party  of  a  list  of  rents  prepared 
by  another,  and  ih"  making  of  a  promise  based 
thereon,  constitute  an  admission  of  the  correct- 
ness of  the  list.— Del  Piano  t.  Caponigri  (Sup.) 
452. 

Declarations  of  principal  during  transaction  of 
business  for  which  surety  is  bound  held  compe- 
tent against  surety.— Bichhold  v.  Tiffany  (City 
Ct.  N.  Y.)  534. 

The  rule  as  to  statements  of  third  persons 
referred  to  for  information  does  not  make  the 
statement  of  a  third  person  as  to  a  material  fact 
admissible  in  evidence.  —  Lehman  v.  Frank 
(Sup.)  761. 

Testimony  that  witness  inquired  at  an  address 
given  by  plaintiff  as  his  residence,  and  was  told 
by  some  one  there  that  plaintiff  did  not  live  there, 
is  hearsay.— Globe  v.  Ranch  (Sup.)  889. 

The  admission  of  one  of  the  parties  to  an  ex- 
change of  properties  that  both  were  liable  to  the 
broker  for  commissions  held  not  admissible  nguiirat 
the  other  party.— Randrup  y.  Schroeder  (Sup.) 
943. 


A  declaration  under  the  lavs  of  Gmt  ] 
ain  for  taking  proof  to  be  nsed  in  tfce 
of  that  nation,  not  complying  with  tke  i 
of  New  York,  held  inadmissible  in  Sev  ^9.1 
—Pratt  V.  Roman  (Catholic  Onilian  A9t-.z  <l 
City  of  Albany  (Sup.)  1085. 

Parol  STldeBec. 

A  parol  contract  hHd  merged  in  a  sal»nwl 
WTitteu  contract,  and  hence  incapable  of  trt'z] 
an  action  on  the  latter.— Wemple  ▼.  &aet!- 
(Sup.)  288. 

Letters  containing  an  offer,  and  an  aeer;;ti:'  { 
thereof  upon  conditions,  no  assent  to  wUd  tr 
where  appears,  do  not  constitute  an  agntc-: 
m  writing,  which  cannot  be  varied  by  pssJ  -^ 
dence.— Wilson  v.  Imperial  ESectrie  lii^  '^ 
(Sup.)  430. 

Parol  evidence  of  a  contract  *«M  adnsti' 
in  an  action  on  a  written  contract  as  bezi 
collateral  agreement. — Andrews   &  Ck>.  v.  5^ 
(Sup.)  796. 

A  parol  agreement  entered  into   at  tbe  c: 
of  the  execution  of  a  written  contract  i-J:  : ' 
merged  into  the  writing,  and  hence  a  rali^  ^ 
tract— Stowell  v.  Greenwich  Ins.  Co.  (Sup.' -'•- 

When  a  party  has  been  permitted,  withoa  •-• 
jection,  to  testify  to  the  contents  of  a  wr.-fi 
instrument,  without  lading  a  proper  fooa-ii'  '■ 
for  secondary  evidence,  it  is  not  error  to  eici.^ 
on  objection,  a  written  menorandam,  mai'  '■: 
him  at  the  time  of  the  giving  of  the  inatrac^ 
offered  in  corrolxiration  of  his  testimony.— 0^ 
meier  v.  Whiten  (Sup.)  872. 

EXAMINATION. 

Before  trial,  see  "Discovery." 

Of  witnesses,  see  "Witnesses."  I 

EXCHANGE  OF  PROPERTY. 

Brokers'  right  to  commissions,  see  "Brokers' 

EXECUTION. 

See,  also,  "Attachment";    "Exemptions.'' 

Verdict  of  jury  impaneled  by  sheriff  to  V 
claims  to  property  levied  on  cannot  be  set  ssk 
on  motion.— Cohen  v.  Climax  Cycle  Co.  (Sup.i  * 

Delivering  to  a  sheriff,  with  an  ezecntion,  > 
letter  authorizing  h'm  to  leave  the  property  1*'' 
led  on  with  an  officer  of  the  defendant  corporan"" 
as  his  custodian,  does  not  deprive  the  levy  of  i' 
feet.— People  v.  Na'-.ional  Mut.  Ina.  Co.  (?»; 
102. 

Though  a  promissory  note  cannot  be  Ievif<l « 
under  an  execution,  against  the  wiU  of  the  '!'''• 
or,  yet,  if  turned  out  to  the  sheriff  by  the  di'ii  ■;■ 
it  may  be  held  under  the  execution. — Peopt  f 
National  Mut.  Ins.  Co.  (Sup.)  102. 

Consent  of  rival  claimants  will  not  confer  ]"■ 
risdiction  to  settle  dispute  as  to  a  fund  in  si"i' 
plementary  proceedings. — Maas  v.  McEntepf^ 
(City  Ct  N.  Y.)  534. 

Indefinite  adjournment  of  a  supplementary  pn^ 
oeeding  held  to  relieve  the  debtor  of  the  necesit; 
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Bifoow  (Sup.)  668  proceeding.— Barnett  t. 

|,y826.-F«lkenberg:  t.  Frank   (City  Ct  N.  ??)! 


1085.        •'""s'nent.-Arery  v.  Ackart  (Co.  Ct.) 

EXECUTORS  AND  ADMINISTRATORS. 

See,  alao,  "Wilta." 

hill  T.   iodl^D  (SUP.72Z    •'^""'"^•'-Under- 

Xff^^    °«^«.-Bame8  v.  Dunn  (Sup.)  115. 

-lu  re  Van"  H;!?te?rB^«t"^Sf  )V""°^''''• 
n«4°  l/12b,f,~?^^°f,  tte    testator's    buai- 

^iLpr^°^«-  --^^^tte*^^ « 

^hcn  ?hw  fa'a'=^"S°L»!f  "*  *«  *  "n^^Ific  legacy  I 


P«W.— In  re  Van  Honten'a  Eslat 
AlIejMtiong   of  a   comolainf   t, 

H;W,  that  an  action  agatast  P  '«  f 

^'^o^.^^ffiVXTpiU™pfeJ! 
.„^  'oreclosnre  of  mor(iram>  op  , 

TTndpr  CoJe  Civ.   Proe    t  5u«i 

that   thi  \^'  '^^  probate  of  a  wiU 
f™^nii%  **"<>"  instituting  it   hai 

Sr^n^^^ir-^'. 

EXEMPTIONS. 

Prom  taxation,  tee  "TaxaUon." 

The  exemption  of  real  estate    n., 
penmon  moneys,  from  lUib«it^%o?     I 
the  pensioner  is  waived  by  tte  m 
arfsn^^-^"!*"^  the  WonS 


todefe«rrhe"k^SlSion?&h'",' 
oral   agreement  t„  fMo„Vjy.^f?ritL 


oral   agreement 
(Sup.)  l<m. 


EXPERT  TESTIMON 

See  "Eyidence." 

EXPRESS  COMPANIE 

See  "Carriers." 
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EXTRINSIC  EVIDENCE. 


8«e  "Evidence." 

FALSE  PRETENSES. 

Eyidence  of  falie  representations,  made  under 
the  direction  of  one  indicted  for  obtaining  mone^ 
by  sucti  pretenses,  is  admissible,  as  tending  to 
•bow  intent. — People  t.  Oarranan  (Sup.)  497. 

FEES. 

Of  sheriffs,  see  "Sheriffs  and  CJonstablea." 

FELLOW  SERVANT. 

Bee  "Master  and  Servant" 

FILING. 

Chattel  mortgage,  see  "Chatty  Mortgages." 

FIRE  DEPARTMENT. 

See  "Municipal  Corporations." 

FIRES. 

Negligence  in   causing  spread  of,   see   "Negli- 
gence." 

FIXTURES. 

■  Trade  fixtures  mortgaged  by  the  lessee  of  prem- 
ises, if  not  removed  before  the  lessee  is  (Uxpossess- 
ed,  and  no  claim  to  remove  is  made  by  him  or 
by  hia  mortgagee,  become  the  property  of  the 
lessor,  and  the  mortgagee's  right  to  foreclose  is 
lost. — Massachusetts  Nat.  Bank  v.  Shinn  (Sup.) 
329. 

Under  a  lease  of  mining  land,  providing  that 
timber  in  the  shafts  shall  be  fixtures,  that  the 
lessor  may  enter  before  an  actual  surrender  to 
put  m  pumping  machinery,  and  at  the  end  of  the 
term  may  buy  machineiy  placed  on  the  land  by 
the  lessee,  which,  if  not  so  bought,  may  be  re- 
moved by  the  lessee,  the  machmery  placed  on 
the  land  by  the  lessee  does  not  become  a  part  of 
the  freehold. — Massachusetts  Nat.  Bank  v.  Shinn 
(Sup.)  329. 

FOOD. 

In  an  action  for  penalties,  under  the  agricul- 
tural law,  for  selling  impure  milk,  etc.,  a  com- 
plaint alleging  generally  the  sale  of  impure  milk 
states  a  cau.se  of  action,  but,  if  based  on  the 
sale  of  skim  milk  to  a  full-cream  cheese  factory, 
should  allege  the  facta  particularly.— People  v. 
Spees  (Sup.)  995. 

FORECLOSURE. 

Of  mortgages,  see  "Mortgages." 


FOREIGN  LAWS. 

Proof  of,  see  "Evidence." 

FORFEITURES. 

Of  policy,  aee  "Insurance." 

FORMA  PAUPERIS. 

See  "Costs." 

FRANCHISES. 

Taxation  of,  see  "Taxation." 

FRAUD. 

As  ground  for  attachment,  see  "Attachment.' 

In  order  to  charge  a  party  with  reaponsiteUiT 
for  false  representations,  it  is  immaterial whetlm 
be  knew  them  to  be  false  or  not,  if  they  ven 
false  in  fact,  and  made  by  such  party  as  of  1:^ 
ow^n  knowledge. — Kramer  v.  Bjemim  (Sup.)  496. 

A  contract  for  exchange  of  property  induced  by 
the  broker's  representations  as  to  tLe  charactn 
of  the  property,  which  were  false  in  fact,  wheth- 
er known  to  the  broker  to  be  so  or  not,  is  oa 
binding  upon  a  party  thereto. — Kramer  v.  Bjo- 
ruiu  (Sup.)  496. 

In  an  action  for  deceit  the  plaintiff,  in  order  t>i 
entitle  him  to  go  to  the  jury,  must  give  evidemv 
not  only  tending  to  show  decdt,  but  also  sutficieni 
to  authorize  the  jut  to  find  that  he  has  been 
damaged. — Martin  v.  Cark  (Sup.)  616. 

Proof  of  false  representations  by  a  defeuduL 
inducing  the  renewal  of  notes  by  the  plaintiff, 
and  attachment  of  the  debtor's  property  at  tlie 
defendant's  instance  before  the  maturity  of  thr 
notes,  hdd  insufficient,  as  evidence  of  damage, 
to  go  to  the  jury  in  an  action  for  deceit.— Mir- 
tin  V.  Dark  (Sup.)  616. 

It  does  not  constitute  actionable  deceit  for  u 
insolvent  to  give  a  guaranty  for  the  performiiK« 
of  a  third  person's  contract— Williams  r.  H»j 
(Sup.)  895. 

FRAUDS,  STATUTE  OF. 

The  statute  of  frauds  does  not  apply  to  • 
contract  in  which  a  person  takes  tite  place  of  • 
former  party,  and  agrees  to  take  and  pay  for 
goods  sold.— Kelly  v.  Smith  (City  Ct  N.  Y.) 
679. 

Where  there  is  fraud  or  mistake  an  abso- 
lute conveyance  caiuot  be  defeated  by  an  oral 
agreement  to  reconvey. — Frits  v.  Worden  (Sup.) 

Plaintiff's  neglect  to  call  attention  to  the  an- 
swer's failure  to  set  up  the  statute  held  not  > 
waiver  of  error  in  dismissing  on  the  grounil 
that  the  contract  sued  on  was  witliin  the  staniK. 
— ^Lnpean  v.  Bralnard  (Sup.)  1044. 

The  statute  must  be  pleaded,  to  render  it  avail- 
able as  a  defense.— Lupean  v.  Braioard  (Sup.) 
1044. 
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Where  the  conipUiut  foils  to  alUge  whether 
the  contract  is  in  writing,  a  writing  is  presumed, 
ao  far  as  to  require  a  defense  of  the  statute  to 
be  pleaded— Lupean  v.  Brainard  (Sup.)  1044. 

FRAUDULENT  CONVEYANCES. 

A  conveyance  by  a  debtor  in  failing  drcum- 
stancea  to  his  wife  held  fraudulent  as  to  cred- 
itors.— Commercial  Bank  v.  Bolton  (Sup.)  734. 

A  transfer  by  a  debtor  in  payment  of  his 
•lebt.  and  for  an  adequate  consideration,  held 
Tiilid.— Commercial  Bank  v.  Bolton  (Sup.)  734. 

A  mortgage  held  not  fraudulent  as  a  matter 
of  law  88  being  made  with  intent  to  hinder  or 
delay  creditors.— Pochel  t.  Read  (Sup.)  775. 

To  render  a  transfer  void  under  4  Rev.  St. 
(8th  Ed.)  pt.  2.  c.  7.  tit.  3,  {  1.  there  must  be 
an  intent  to  hinder,  delay,  or  defraud.— Pocbel 
V.  Read  (Sup.)  775. 


GAMING. 

One  making  a  wager  on  an  election  may  re- 
cover the  amount  deposited  of  a  stakeholder,  un- 
der 1  Rev.  St.  p.  062.  {f  8,  9.  -Liebman  v.  MiU- 
er  (City  Ct.  N.  Y.)  532. 

Wagering  on  an  eiectioj  is  not  a  playing  at  a 
game,  within  Rev.  St.  o.  662,  {  14,  limiting  suit 
for  recovery  to  three  months.— Liebman  v.  Mill- 
er iCity  Ct.  N.  Y.)  532. 

GAS. 

A  gas  company  whose  gas  escapes  and  does 
damage  is  liable.— Armbruster  v.  Auburn  Gas- 
light Co.  (Sup.)  158. 


GENERAL  LAWS. 


See  "Statutes.* 


GIFH-S. 


Between    husband    and    wife,    see    "Husband 
and  Wife." 

Putting  a  bar  on  the  premises  of  a  saloon  keep- 
er to  induce  huu  to  continue  to  trade  with  the 
Brewing  company  held  not  a  gift,  nor  beyond  the 
authority  of  the  officers  of  the  corporation,  but 
to  be  on  sutiicient  consideration.- V.  Loeweni 
<^mbrinas  Brewhig  Co.  v.  Friedman  (Sup.)  867. 

GUARANTY. 

Evidence  held  sufficient  to  show  sale  under 
guaraiitystted  on.— Eichhold  v.  Tiffany  (City  Ct. 

GUARDIAN  AND  WARD. 

^5ee,  also,  "Insane  Persons." 

Rifht  of  attorney  to  demand  accounting,  see 
Account." 

i„^„*??'^'*°  ,^*  °°  power  to  impose  restrictions 
opon  his  ward's  real  estate  by  covenanting  with 


a  stranger  that  it  shnll  not  be  use  I 
purpose.-Curry  v.  Keil  (Sup.)  405 
The  general  guardUn  of  an  int  i 
herent  nght  to  use  the  personal  i 
?«       ™  t^e  purchase  of  real  estate 

The  surrogates'  courts  have  no 
thonze  the  general  guardian  of  a]  i 

HARMLESS  ERROI 

See  "Appeal";  "Criminal  Law." 

HAWKERS  AND  PEDDI 

Evidence  of  a  single  sale  of  go  i 
cient  to  prove  the  seller  to  be  a  i  < 
pie  V.  Jarvis  (Sup.)  596. 

HEALTH. 

Section  237  of  the  charter  of  tht 
falo,  relating  to  the  nbatempnt  m 
does  not  authorize  the  beHlth  com 
cause  new  erections  to  be  muiie.-- 
City  of  Buffalo  (Sup.)  204. 

The  existence  of  Asiatic  cholera 
of   Southern    Europe    does    not    «■ 
presence   of   great    and    imminent 
public  health,  within  the  meaning  ol 
of  the  charter  of  the  city  of  Buffal 
V.  City  of  Buffalo  (Sup.)  204. 

The  health  commissioner  of  BuC 
ceedmg  without  notice,  under  sectioi 
charter,  to  cause  new  erections  to 
nlace  of  those  through  which  a  t 
been  caused,  ncqiiires  no  jurisdiction 
V.  City  of  Buffalo  (Sup.)  204. 

Under  section  237  of  the  Buffalo 
case  where  the  mere  abatement  ol 
would  afford  but  partial  or  tempora' 
health  commissioner  would  be  jusl 
sorting  to  any  means  reasonable  an 
prevent  a  recurrence  of  the  nuisanc* 
V.  City  of  Buffalo  (Sup.)  204, 

HIGHWAYS. 

Mnnioinal  control  of,  see  "Municipi 

tions. ' 

Description  in  an  order  of  comm: 
procee<ling  for  the  la.ving  out  of  a  hi 
msufflcient  for  indefiuiteness.— In  re 
(Sup.)  293;   Weeks  v.  De  Camp.  Id. 


HIRING. 

"Master      and 


See      "Bailment"; 
"Wharves." 


HOLIDAYS. 

Service  of  process  on,  see  "Process." 

The  Saturday  half  holiday  is  not  dies 
icus,  and  does  not  prevent  courts  fro: 
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ini;  their  sosalons,  and  performing  any  judicial 
bu8inet>8  which  may  come  before  tliem.:— Carey  T. 

ReUly  (Sup.)  449. 

HORSE  AND  STREET  RAILROADS. 

See  "Street  Bailroadi." 

HUSBAND  AND  WIFE. 

See,  alec,  "Dirorce";    "Marrinite." 

Estoppel  of  wife  to  aasert  priority  of  mortgage, 
sec  "Kstopiwl." 

Fraudulent  conveyances  between,  see  "Fraudu- 
lent Cionveyances." 

HuMband  as  trustee  of  wife,  see  "Trusts." 

A  husband  occupies  Ruch  a  relation  of  trust 
and  contidence  to  his  wife  that  he  is  bound  to 
show  that  a  gift  by  her  to  him  was  freely  made, 
and  was  fair  and  proper. — T.iamb  t.  I^amb  (Sup.) 
219. 

When  a  wife  has  vested  title  to  her  prop- 
erty in  her  husband,  though  in  consequence  of 
his  abuse  of  her  confidence,  a  mortgage,  taken 
in  good  faith  to  secure  a  loan  made  to  the  hus- 
band, constitutes  a  valid  lien  on  the  property. — 
Lamb  v.  Lamb  (Sup.)  219. 

An  oral  promise  by  a  woman,  in  a  conveitvition 
with  her  intended  husiMtnd,  cannot  be  enforced  as 
an  antenuptial  contract.— Lamb  v.  Lamb  (Sup.) 
219. 

In  an  action  for  necessaries  furnislied  to  de- 
fendant's wife  it  is  error  to  admit  a  letter  writ- 
ten by  her  to  niaiiitiffs  saying  that  her  husband 
has  not  furnished  her  enousrh  money  to  pay  her 
biUs.— Koch  T.  BUsell  (Sup.)  632. 

An  antenuptial  contract  by  which  the  intending 
husband  agrees  to  claim  no  interent  in  his  wife's 
lands  is  executed  on  the  marriage,  and  prevents 
his  having  an  estate  by  the  curtesy. — White  v. 
White  (Sup.)  658. 

A  son  of  the  parties  to  an  antenuptial  contract 
has  such  privity  thereto  as  to  entitle  him  to  claim 
the  benefit  of  it.— White  v.  White  (Sup.)  658. 

A  wife  hdd  not  entitled  to  damages,  in  the  ab- 
sence of  a  iiecuuinry  iujiiiT,  as  ag.iinst  one  who 
wrongfully  held  herself  out  as  the  wife  of  the 
husband.— Hodecker  v.  Strieker  (Sup.)  808. 

A  wrongful  holding  out  of  one's  self  as  the  wife 
of  a  person  hrld  not  a  false  personation,  within 
Pen.  Code,  g  562.— Hodecker  v.  Strieker  (Sup.) 
808. 

ICE. 

See  "Waters  and  Water  Courses." 

IMPUTED  NEGLIGENCE. 

See  "Negligence." 

INDEMNITY. 

Against  liability  on  lost  instruments,  see  "Lost 

instruments." 
For  costs,  see  "Costs." 


INDORSEMENT. 

Of    negotiable    instnuuents,    see     "BiHj   •^. 
Notes." 

INFANTS. 

Conversion  of  personalty  into  realty,  see  i'- 

version." 
Custody  of  children  of  divorced    parenti, 

"Divorce." 
Substituted  service  of  process  on,    see  ~rr 

cess." 

INHERITANCE  TAX. 

See  "Taxation." 

INJUNCTION. 

Against  payment  of  municipal  bonds,  9«>e  *"M-. 

uicipal  Corporations." 
Itevlval  of  injunction  pending  appeal,  see  "Ai- 

peal." 

In  an  action  l^  a  stockholder  in  a  corpora'^a 
to  restrain  the  issue  of  bonds,  in  whidi  an  r 
junction  against  their  issue  is  granted,  damar- 
cannot  at  the  same  time  be  awarded  for  the  i$^ 
of  the  bonds. — Merz  v.  Interior  Conduit  &  Is--' 
lation  Co.  (Sup.)  243. 

An  injunction  cannot  be  issued  in  a  libel  »=' 
to  restrain  the  publication  of  the  libel. — De  Wl-^ 
T.  Dobson  (Sup.)  390. 


INNKEEPERS. 


Negligence   as    to   third    persons, 
genoe." 


"X'Vi 


INSANE  PERSONS. 


A  court  which  takes  the  account  of  a  cotnmitti-r 
of  a  lunatic  can  make  no  decree  relating  to  nv>r 
eys  which  have  come  to  his  hands  wrongful'.' 
and  the  sureties  on  his  bond  arc  not  bound  l>v  '. 
decree  of  such  coiu^  adjudging  him  accountaK' 
therefor. — Johnson  v.  Chamberlain  (Sup.)  132. 

The  sureties  on  the  bond  of  the  committee  ot  ~ 
lunatic  are  not  resjionsible  for  his  failure  to  i' 
count  for  moneys  which  have  come  to  his  p'' 
session  by  a  proceeding  clearly  unlawful  and  iii 
tra  vires,  under  a  claim  that  the  same  beloDgxl 
to  the  lunatic— Johnson  v.  Chamberlain  (Siu  ' 
132. 

When  the  committee  of  a  lunatic  aelU  th- 
ward's  real  estate,  without  taking  proceedinp" 
therefor,  the  money  received  does  not  belong  tn 
his  ward,  and  the  sureties  on  his  Innd  are  not 
responsible  for  his  failure  to  pay  it  over  to  a  suc- 
cessor.— Johnson  v.  Chamberlain  (Sup.)  132. 

INSOLVENCY. 

See.  also,   "Assignments  for  Benefit  of  0.-<l- 

itors." 
Of  corporation,  see  "Corporations." 

An  order  extending  time  to  an  assignee  to  tile 
his  schedule  of  assets  will  not  be  vacated  on  a;.- 
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INSPECTION. 

Of  book*  before  trial,  aee  '  DiacoTery." 

INSTRUCTIONS. 

St'*  "Criminal  Law";    "Trial." 

INSURANCE. 

Jurisdiction  of  salt  for  apeciBc  performance,  see 

"Kqnity." 
Laws    re;EriiIating    insurance    companies,     see 

■■< 'oustitiitional  Law." 
Levy   of  attachment  on   policy,   see    "Attach- 

IlM'Ut." 

'Liability  of  insurance  brolcer,  see  "Brokers." 

An  nndern'riter  in  a  Llo.rd8  insurance  policy, 
tlioiiKh  not  the  attorney  in  fact.  Md  a  proper  par- 
ty (lofend.-int  in  an  action  on  the  policy.— Ralli  ▼. 
Whit.-  (City  Ct.  N.  Y.)  370. 

Laws  1886.  c.  573.  (  12,  forbidding  co-operatire 
insurance  companies  to  istiue  policies  on  property 
out  of  the  limits  of  the  torritory  where  they  are 
authorized  to  do  busiuess,  lirlil  not  to  have  been 
violated. — Eddy  t.  Farmers'  Mut.  Ins.  Co.  (Sup.) 
«95. 

J  jaws  1892,  c.  690,  i  278,  forbidding  insurance 
companies  formed  thereunder  to  trnnwict  business 
in  more  than  three  counties,  does  not  prohibit  the 
insurance  of  a  horse,  owned  in  one  such  county, 
from  loss  occurring  while  it  is  tempoi-arily  outside 
such  counties.— Eddy  v.  Farmers'  Mut.  Ins.  Co. 

(Sup.)  eg&. 

Insurance  law  of  Massachui^etfs,  forbidding  the 
issue  of  a  policy  on  the  life  of  a  person  more 
than  60  years  old,  does  not  apply  to  trniisifer  of 
risks  from  one  compiiny  to  another.— Rand  v. 
Massachusetts  Ben.  Life  Ass'n  (Sup.)  725. 

Offloers  and  acenta. 

Parol  agreement  by  agent  for  insurance  is 
binding  oo  insurer,  where  agent  had  authority  to 
issue  policies.— Squier  v.  Hanover  Fire  Ins.  Co. 
(Sup.)  30. 

Lloyds  insurance  company  held  estopped  to  de- 
ny that  certain  persons  were  their  agents,  and  au- 
thorized to  receive  proofs  of  loss.— Ralli  v.  White 
(City  Ct.  N.  Y.)  376. 

An  agent  who  has  power  to  insure  an  unoccu- 
pied honse  b^  indorsing  a  consent  on  the  policy 
may.  by  issumg  a  policy  on  a  house  known  to  be 
UMiKt-npied,  estop  tlie  compiiny  to  set  up  that  fact. 
— Blass  V.  Agricultural  Ins.  Co.  (Sup.)  302. 

AppHMktlOB. 

.\n  insurance  company  to  whk!h  application  is 
made  to  insure  property  is  not  bound  to  make 
inquiries  and  ascertain  whether  the  property  is 
incumbered,  nor  chargeable  with  such  knowledge 
ns  to  incnmbrance*  as  investigation  would  dk- 
close.— Skinner  v.  Norman  (Sup.)  65. 

W.  applied  for  insurance  on  the  life  of  her 
brother.  She  signed  one  part  of  the  application, 
ai;rering  to  be  bound  >>y  the  statements  in  an- 


ptner  part,  to  be  signed  by  the  in  i 
livered  the  application  to  Hie  agen 
ance  company  to  obtain  his  signat 
ond  part  of  the  application  was  n  i 
the  insured,  but  by  some  unauth 
and  contained  false  statements.       > 
was  not  bound  by  such  false  state:  i 
insurance  company   was  liable  or 
W'ells  V.  Metropohtan  Life  Ins.  C 

An  applicntinn  for  insurance,  mt 
agent  without  the  authority  of  tb 
not  signed  by  him,  is  not  bindini 
Blass  V.  Agricultural  Ins.  Co.  (Su 

A  life  policy  cannot  be  avoided  b  i 
plu-ant's   signature    was   written 
ficiary,  where  the  agent  was  presen 
objection.— Pickett  v.  Metropolitan   I 
(Sup.)  093. 

The  fact  that  an  applicant  for    I 
did    not   know   what   bis   applicat 
does  not  avoid  the  effect  of  a  fals 
Woehrle  v.  Metropolitan  Life  Ins.  ( 

Premiums. 

_  A  course  of  dealing  with  the  aj 
msurnnce  company  as  to  payment  i 
by  installments  after  maturity,  AeJ. 
a  waiver  of  a  forfeiture  by  nonpayi  i 
urns,  nor  a  custom  to  accept  paym 
than  as  provided  in  the  policy.— Cy  i 
tual  Life  Ins.  (3o.  (Sup.)  549. 

A  life  insurance  company  held,    i 
to  have   waived   nonpayment  of  pi  ' 
not  to   have  been   entitled   to  requ 
ment  of  the  insured  as  upon  a  lapse 
■lohn  Hancock  Mut.  Life  Ins.  Co.  ( 

Conditions  of  polley. 

The  acceptance  of  premiums  pai( 
after  fu^l  knowledge  of  a  breach  of 
the  application  for  such  policy  is  a    . 
breach.  —  Flannigan    v.    Prudential 
America  (Co.  Ct.)  687. 

A  policy  held  to  contain  no  reatric  i 
place  of  loss  in  respect  to  part  of  th( 
snred.— Eddy  v.  Farmers'  Mut.  In 
695. 

A  stipulation  in  a  Lloyds  policy  t  i 
to  enforce  its  provisions  should  be  bi 
against  an  attorney  in  fact  of  the  i 
held  valid.— Lawrence  v.  Schaefer  (I 

The  word  "bicycling,"  within  the 
a  clause  relating  to  more  hazardou 
to  have  reference  only  to  professit 
Baldwin  v.  Fraternal  Ace.  Ass'n 
(Sup.)  1016. 

The   word    "occupation,"   relating 
in  occunation,  held  not  to  refer  to    1 
a  bicycle  for  amusement  or  conven:  i 
win  V.   Fraternal  Ace.  Ass'n  of  An 
1016. 

A  stipulation  for  arbitration  is  ni 
the  company  denies  all  liability  un: 
icy.— Baldwin  v.  Fraternal  Ace.  Asi' 
lea  (Sup.)  1016. 

A  stipulation  held  invalid  as  beini 
ment  to  refrain  from  submitting  tc^ 
all  questions  that  might  arise  touch. 
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ject.— Baldwin  t.  Fraternal  Ace.  Aw'n  of  Amer- 
ica (Sup.)  1016. 

Ezteai  of  le««  or  lajvrjr. 

If  a  warranty  in  a  contract  of  insurance  U 
false  in  fact,  it  avoidB  the  contract,  even  tbouKli 
believed  by  the  insured  to  be  true  and  made  in 
good  faith. — Woehrle  T.  Metroiiolitan  Life  Ins. 
Co.  (Sup.)  862. 

Under  the  proTisions  of  policy  insuring  from 
total  disability  from  sickness,  held  no  recovery 
could  be  had  where  insured,  though  sufFerins 
from  malaria  for  several  weeks,  was  confined 
to  bed  only  one  day.— Gainor  t.  St.  Lawrence 
Life  Ara'D  (Sup.)  965. 

PlaintiflF  held  to  have  been  totally  disabled  for 
the  period  of  indemnity,  within  the  meaning  of 
an  accident  insurance  imlicy. — Baldwin  v.  Pra- 
temal  Ace.  Ass'n  of  America  (Sup.)  1010. 

Proofs  of  lea*. 

One  who  has  applied  for  and  taken  out  a  i»ll- 
cy  of  insurance  on  the  life  of  nnothcr  in  not  es- 
topped, by  the  making  of  statementa  in  proofs 
of  death  nnder  such  policy  inconsistent  with 
statements  made  in  the  application,  from  show- 
ing that  such  statements  m  the  proofs  of  death 
were  inadvertently  made,  and  were  in  fact  not 
true. — Wells  V.  Metropolitan  Life  Ins.  C!o.  (Sup.) 
80. 

The  proofs  of  death  submitted  to  a  life  insur- 
ance comjjany  under  a  policy,  thoui^h  admissible, 
in  an  action  on  the  policy,  as  evidenc<>  of  the 
cause  of  death,  are  not  conclusive  on  the  Ix'ne- 
flciary.— Bradley  v.  John  Hancock  Mut.  Life  Ina. 
Co.  (Sup.)  (527. 

Preliminary  proof  of  loss  hM  waived  by  state- 
ments of  adjuster  that  the  company  is  not  lia- 
ble.—Flaherty  v.  Continental  Ins.  Co.  (Sup.)  934. 

Proofs  of  death  executed  and  delivered  to  the 
insurer  as  required  by  the  policy  are  admissible 
to  show  compliance  with  the  requirement. — Pick- 
ett V.  Metropolitan  Life  Ina.  Co.  (Sup.)  693. 

If ntaal  benefit  Inanrance. 

Living  meuilMTs  of  a  mutual  insurance  company 
are,  on  dissolution,  entitled  to  reserve  fund. — Far- 
mers' Loan  &  Trust  Co.  v.  Aberle  (Sup.)  10. 

On  dissolution  of  a  mutual  insurance  comimny 
and  the  appointment  of  a  receiver,  he  should  take 
charge  of  the  trust  fund  cn>ated  for  the  benefit 
of  the  members. — Farmers'  Loan  &  Trust  (3o.  r. 
Aberle  (Sup.)  10. 

A  policy  holder  in  a  co-operative  insurance  com- 
pany, but  not  a  judgment  creditor,  cannot  sue  to 
compel  performance  of  a  provision  that  a  re- 
serve fund  should  be  created. — Swan  v.  Mutual 
Reserve  Fund  Life  Ass'n  (Sup.)  841. 

A  snit  to  compel  specific  performance  of  a 
contract  of  insurance  in  a  co-operative  company 
must,  under  Code  Civ.  Proc.  I  1781,  be  brought 
against  the  corporate  officers. — Swan  v.  Mutual 
Reserve  Fund  Life  Ass'n  (Sup.)  841. 

INTEREST. 

See,  also,  "Usury." 

Duty  of  life  tenant  to  pay  interest,  see  "Life 
Kstutes." 


The  acceptor  of  a  draft  payable  on  oompletioa 
of  a  building  held  not  liable  until  notice  of  cooi' 
pletion  or  request  to  pay. — Peck  v.  Granite  State 
Provident  Ass'u  (Sup.)  1042. 

INTERPLEADER. 

To  entitle  defendant  to  an  order  of  interplead- 
er, the  affidavit  must  show  that  the  aovenp 
claim  rendered  his  position  hazardous. — Burn:; 
V.  Press  Pub.  Co.  (Sup.)  295. 

JUDGES. 

See,  also,  "(JourU";  "Justices  of  the  Peace." 

The  !ncuml)ent  of  the  ofBce  of  police  justice  of 
the  town  of  Watervliet,  at  the  time  the  city  of 
Watervliet  was  set  off  from  such  town,  bdns 
then  a  resident  within  the  territory  included  ii' 
the  city,  ceased  to  be  a  resident  of  the  town,  or 
to  hold  the  office  of  police  justice,  or  to  be  est; 
tied  to  its  emoluments. — People  t.  Glass  (8ui>.i 
572. 

JUDGMENT. 

Appealable  jndgmenta,  see  "Appeal." 

Effect  of  judgment  as  preference,  see  "0>rp<i- 
rations. 

Validity  of  judgment  of  divorce  rendered  in  for- 
eign state,  see  "Divorce." 

Defendant,  after  serving  offer  of  judgment, 
cannot,  within  the  10  days  given  for  acceptaoci-. 
withdraw  the  same. — Mc Vicar  v.  Keating  (Snp.i 
298. 

In  an  action  for  commissions  under  a  contract, 
a  judgment  in  a  former  action  between  the  same 
parties,  in  which  the  existence  and  validity  of 
the  contract  were  upheld,  is  res  judicata  as  tu 
all  issues  but  the  amount  of  commisaiouii. — Erer- 
itt  V.  New  York  Engraving  &,  Printing  Co.  (Sup.) 
434. 

The  power  of  the  district  courts  in  the  city  of 
New  York,  under  section  1367  of  the  conmlid;!- 
tion  act,  to  open  defaults,  extends  only  to  ac- 
tions, and  does  not  apply  to  summary  proceedings. 
— CJochran  v.  Reich  (Sup.)  441. 

The  fact  that  judgment  has  been  reooTered 
against  the  estate  of  a  decedent  is  not  a  bar  to 
a  subsequent  claim  by  the  same  person,  unless 
shown  to  be  directly  connected  with  the  former 
claim. — Gedney  v.  Gedney  (Sup.)  590. 

An  admission,  in  the  pleadings,  of  the  rendi- 
tion of  a  former  judgment  upon  the  questions  in- 
volved is  conclusive,  and  cannot  be  disregardetl 
by  the  court,  and  such  judgment  is  conclusive 
not  only  as  to  all  questions  actually  litigated,  but 
as  to  all  which  could  have  been  litigated. — ^Law- 
ton  v.  Hudson  (Sup.)  617. 

When  judgment  has  Iieen  entered  by  a  plain- 
tiff, as  upon  default,  notwithstanding  the  service 
of  an  answer  which  plaintiff  was  bound  to  accept, 
it  should  l>c  vacated  without  terms.- Pbonohari> 
Co.  V.  Stobbe  (City  Ct.  N.  Y.)  078. 

A  recital  in  a  judgment  of  the  service  of  process 
is  prima  facie  evidence  of  aervice.  and  sutBcient. 
when  judgment  is  attacked  collaterally,  to  show 
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tbat    the  court  acqaired  jnrisdlction.— Steinhardt 
▼.  Balm  (Sup.)  707. 

A.  atatement  of  the  origin  of  the  debt  on  which 
n  JadKment  for  coufesaion  was  based  hdd  iosuf- 
ficient,  under  Code  C!iv.  rroc.  |  1274,  aubd.  2.— 
Rradley  t.  GIiirs  rSap.)  790;  Shnltz  t.  Same,  Id. 

A  subsequent  judgment  creditor  nia.T  nvnil  him- 
self of  the  failure  to  meet  the  reciuirement  of 
Code  Civ.  Proc.  {  1274,  snbd.  2,  that  a  judgment 
by  oonfestiion  muHt  state  the  origin  of  the  debt. — 
Bradley  t.  Glass  (Sup.)  790;  Shultz  t.  Same,  Id. 

Wbere  such  failure  arose  through  inadTertence, 
hdd,  that  an  amendment  should  be  allowed  as 
against  subsequent  judgment  creditors  who  have 
not  sought  to  vacate  the  judgment. — Bradley  v. 
Ulass  (Sop.)  790;  Shults  v.  Same,  Id. 

Motion  papers  containing  no  copy  of  the  pro- 
posed answer  are  insufflcient  to  authorize  the 
opening  of  defendant's  default. — Ricluirdson  t. 
San  Printing  &  Publishing  Asa'n  (Sup.)  814. 

Motion  to  open  default  taken  against  plain- 
tiff-Aetd  properly  denied. — Ramwlell  y.  National 
Rivet  A  Novelty  Co.  (Sup.)  81U. 

The  aarignment  of  a  Judgment  cannot  be  set 
aside  nnless  the  assignee  in  made  a  party. — 
—Avery  t.  Aclcart  (Co.  Ct.)  1085. 

JUDICIAL  SALES. 

See  "Anetions  and  Auctioneers." 


JURISDICTION. 

See  "Courts." 

In  equity,  see  "Equity." 
On  appeal,  see  "Appeal." 

JURY. 

When  the  owner  of  premises  sells  them,  pend- 
ing a  suit  to  restrain  a  trespass  affecting^  ease- 
ments, and  assigns  to  the  vendee  bis  claim  for 
damages,  on  substitution  of  the  vendee  as 
plaintiff,  it  is  error  tu  refuse  a  demand  by  the 
defendant  for  a  jury  trial.— Hutton  v.  Metro- 
poliUn  S3.  By.  Co.  ^Snp.)  ItJU. 

JUSTICES  OF  THE  PEACE. 

Justices  of  the  peace  in  the  city  of  Brooklyn 
are  not  entitled  to  retain  fees  in  summary  pro- 
ceedings.—City  of  Brooklyn  v.  Wolz  (Sup.)  217. 

A  motion  to  dismiss  an  action  in  a  Justice's 
court,  on  the  ground  that  it  is  not  brought  in 
the  proper  town,  must  Ik-  supixntiil  by  proof  of 
the  facts  as  to  the  residence  of  the  parties.— Pat- 
rick T.  Williamson  (Snp.)  504. 

"Wbete  a  justice  enters  Judgments  without  suni- 
moM  lerved  or  appearance  by  defendant,  the  lat- 
ter can  recover  from  Justice  expenses  in  ac- 
tiom  to  restrain  the  issuance  of  executions  there- 
on.-Strl  V.  Brewer  (Sup.)  527. 


LANDLORD  AND  TENANT. 

Injuries  to  co-tenant,  see  "Negligence." 

Mortgage  of  leasehold  interest,  see  "Chattef 
Mortgages." 

Ratification  of  lease  by  corporation,  see  "Cor- 
porations." 

liight  of  lessee  to  fixtures,  see  "Fixtures." 

Lessee's  husband,  having  at  her  death  taken 
possession,  held  liable  for  the  rent,  so  long  as  he 
remained  in  possession.- Noble  v.  Thayer  (Sup.) 

A  tenant  was  let  into  'possession  at  a  nominal 
rent  pending  an  exchange  of  property.  At  the  ex- 
piration of  the  term,  notice  of  a  demand  for  in- 
creased rent  was  served  on  the  tenant's  wife, 
but  did  not  reach  him  till  the  next  day.  Held  in- 
snfBdent  to  charge  him  with  the  increased  rent 
— MitcbeU  v.  Clary  (Sup.)  446. 

<3onst.  1895,  art.  1,  J  13,  providing  that  no 
lease  of  agricultural  land  for  a  longer  period 
than  12  years  shall  be  valid,  is  not  violate<l  ab 
initio    by   a    lease   for   life.— Parish    v.    Rogers 

(Sup.)  looa 

I/eascs  and  agraezBemts. 

Provision  in  lease  of  part  of  building  for  "pro 
rata"  increase  of  rent,  in  case  ground  rent 
shonld  be  increased,  construed. — Hennessy  v. 
Kenney  (City  Ct.  N.  Y.)  249. 

Upon  a  tcnflict  o'  evidence  as  to  the  duration  of 
a  tenancy,  held,  that  it  was  not  error  to  find  for 
the  tenant.— T.ydig  v.  Thompson  (Sup.)  430. 

A  tenant  who  enters  under  a  void  parol  agrt«- 
ment  for  more  than  a  year,  and  pays  rent  by  the 
mouth,  is  a  monthly  tenant,  and  may  remove  at 
the  end  of  any  month. — Lawrence  v.  Hasbrouck 
(Snp.)  868. 

Evidence  hdd  sufficient  to  support  a  verdict 
that  an  original  arrangement  for  a  monthly  ten- 
ancy had  been  continued. — Scnloss  v.  Huber  (Sup.) 
021. 

Retention  of  key  by  tenant  after  vacating  tile 
premises,  and  refusal  of  landlord's  agent  to  ac- 
cept it,  hfld  not  a  continuance  of  the  tenancy. — 
Schloss  v.  Huber  (Snp.)  021. 

A  tenant  hdd  bound  by  the  terms  of  a  lease 
where  he  took  possession  under  it,  though  he 
never  signed  it. — William  Wicke  Co.  v.  Knlden- 
berg  Manuf  g  Co.  (Sup.)  937. 

Prezalaea  and  snjoyaisat  and  use  thereof. 

It  is  not  ue;:Iigencc,  under  all  circuinstiinces, 
for  a  landlord  to  fail  to  keep  the  halls  and 
stairways  of  his  tenement  house  lighted.— Gor- 
man V.  White  (Sup.)  1. 

The  landlord  of  an  apartment  house  is  not  lia- 
ble for  an  injury  to  a  vlsitoi  to  one  of  his  ten- 
ants, caused  by  slipping  on  a  piece  of  smooth 
ice,  in  the  approach  to  such  bouse  from  the  pub- 
lic street. — Harkin  v.  Cnimbie  (Sup.)  453. 

Evidence  held  to  show  that  injury  to  a  land- 
lord's building  was  not  caused  by  neglect  of  ten- 
ant.—Haas  V.  Brown  (City  Ct.  N.  Y.)  540. 

In  an  action  for  personal  injuries,  where  the 
plaintiff  gave  evidence  sufficient  by  itself  to  go  to 
the  jury,  but  the  defendant  showed  by  four  un- 
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contradicted  witneaa«t  tli«t  the  injury  was  caus- 
ed >>.v  the  act  of  a  third  party,  held,  that  the 
complaint  should  have  been  diamiased.— Steilier  t. 
Piath  (Sap.)  085. 

A  Icsfior  held  to  hare  no  right  to  add  two 
stories  to  the  bailding,  and  interfere  with  the 
loHsee'ii  niitns  and  injure  his  busixieas  by  con- 
ddctinK  a  rival  business  in  the  stories  added. — 
Hesdlor  v.  Schafer  (Sup.)  107(t. 

AMiere  a  landlord  wrongfully  added  stories  to 
the  huildinK.  and  conducted  uiere  a  rival  busi- 
ness, held  that  the  tenant  was  not  entitled  to  a 
n>uioval  of  the  sidditions,  but  to  pecuniary  dam- 
ages and  au  iiijuncticn. — Hcssler  t.  Schafer 
(SJup.)  1076. 

Actions. 

Tho  iiueHtion  of  due  dilijtpnce  in  performance 
of  conditions  of  leiiso  /icW.  under  the  evidence,  to 
be  for  the  jurj-.— I/ane  t.  CSordon  (Sup.)  57. 

Where  summary  proceedings  for  the  remoTal 
of  a  tenant  are  taken  under  a  lease  providing  for 
the  iMiyment  both  of  rent  and  of  water  rents, 
and  liny  amount  for  either  is  found  to  be  due, 
the  landlord  is  entitled  to  a  final  order. — Cochran 
T.  Rrich  (Sup.)  44.'i. 

Ill  .'III  nction  for  rout,  receipts  given  to  defend- 
ant tiy  former  landlords  *Wd  admissible  to  show 
the  lerm  of  the  original  hiring  and  its  continuance. 
— S<lilohK  V.  Huber  (Sup.)  921. 

Statement  by  landlord's  agent  hdd  admissible 
to  show  that  the  tenant  w.i8  not  a  yearly  tenant. 
— Schioss  T.  Huber  (Sup.)  921. 


LARCENY. 

The  establishment  of  the  fact  that  the  crime 
of  larceny  lias  l>een  coiumittrd,  and  of  the  crimi- 
nal agency  by  whi<-li  it  was  committed,  cannot 
both  be  made  tc  r<*Ht  upon  inferences  to  be  de- 
rived from  such  circumstances. — People  v.  Hen- 
drickson  (Snp.)  402. 

In  order  to  justify  a  conviction  for  the  offense 
of  larceny,  the  takine  must  amount  to  a  ti-espass, 
accompanied  by  a  felonious  intent  conceived  at 
the  time  of  taking  or  after. — People  v.  Ucndrick- 
Bon  (Sup.)  402. 

A  diarge  on  a  trial  for  larceny  which  ignores 
the  necessity  of  a  felonious  intent  in  stating  the 
effect  of  defendant's  acts  is  erroneous,  and  is  not 
cnrecl  by  a  general  statement  that  there  can  be 
DO  larceny  without  a  felonious  intent. — People  T. 
Hendrickson  (Sup.)  402. 

Evidence  hrUI  insnttleient  to  sustain  conviction. 
—People  T.  Oolrtberd  (Sup.)  013. 

Admissibility  of  evidence  determined.— People 
T.  Doilhy  (Sup.)  970. 

An  indictment  held  sufllcient,  charging  lar- 
ceny of  bailee,  without  showing  the  agreement 
const ilu ting  defendant  such  bailee, — People  t. 
Dorthy  (Sup.)  970. 


LAWS. 


See  "Statuti'S." 


LEASES. 

See  "Landlord  and  Tenant." 


LEGACIES. 


See  "Wilis." 


LEGACY  TAX. 

See  "Taxation," 

LEVY. 

Of  attachment,  see  "Attachment." 
Of  execution,  see  "Execution." 
Of  taxes,  see  "Taxation." 

LIBEL  AND  SLANDER. 

Injunction  against  publication  of  liliel.  ace  "Ic- 
junction." 

In  an  action  for  slander  based  on  the  ase  b! 
defendant  of  this  language,  "I  was  ejecie<l 
*  •  ♦  by  a  gang  of  thieves,  •  •  •  at  lb. 
head  of  whom  stood  that  •  •  •  scoundrel."' 
at  the  same  time  pointing  to  the  plaintiff,  re- 
quired the  sulMiiission  to  the  jury  of  the  qncj- 
lions  whether  a  criminal  act  was  imputed  and 
the  words  were  spoken  of  the  plaintiff. — Woods 
V.  Gleason  (Sup.)  200. 

The  writing  of  a  letter  by  a  bank  to  its  cm- 
resimndent,  stating,  on  information  derived  from 
its  messenger,  that  tne  drawee  of  a  draft  sent  it 
for  collection,  has  failed,  does  not  show  actual 
malice,  in  an  action  for  libel  by  sudi  drawee.— 
Haft  V.  First  Nat  Bank  (Sup.)  481. 

It  seems  that  the  making  of  statements  to  a 
guaranty  comi>any  about  an  applicant  for  a  boiHl 
is  not  the  proximate  cause  of  a  loss  of  employ- 
ment by  such  applicant  upon  the  refusal  of  the 
guaran^  company  to  give  the  bond. — McDona'd 
V.  Kdwards  (Sup.)  672. 

Plaintiff's  complnint  alleged  that  defendant 
made  statements  about  him  which  caused  the  ( '•. 
C!o.  to  refuse  to  give  a  bond  required  by  the  M. 
(I!o.  as  a  condition  of  retaining  plaintiff  in  a  pro- 
visional employment.  Hdd,  that  the  complaint 
was  bad,  as  one  for  defamation,  in  not  giving  the 
words  spoken;  and  as  one  for  causing  loss  of  em- 
ployment, since  it  did  not  appear  that  what  de- 
fendant said  justified  the  refusal  of  the  Imud.— 
.McDonald  v,  Edwards  (Sup.)  672. 

A  libel  recklessly  published  will  support  an 
award  of  punitive  damages. — Karwowski  ▼.  Pi- 
tass  (Sup.)  691. 

Where  the  manager  of  a  store  in  disdiarinnf; 
an  employ^  accused  him  of  theft,  Md,  that  th<- 
communication  was  privileged.  —  McCarty  v. 
Lambley  (Sup.)  792. 

Instructions  Md  erroneous,  as  permitting  the 
jury  to  infer  that,  tbongji  iMvileKed  words  were 
spoken  in  good  faith,  and  In  an  honest  belief  of 
their  truth,  yet  the;  might  have  been  spoken  ma- 
lidously.- McCarty  v.  Lambley  (Sup.)  79?l. 
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LICENSES. 

I^icenrinir  animald.  we  "CoiiMiitutlonal  Law." 

A  Iu:en8c  fw,  propprly  wi  raUed,  is  such  a  snm 
««  will  compuusate  for  ilic  expense  of  issuing 
and  recording  tlie  license,  and  as  will  probably  be 
incurred  in  in8i>octing  and  regulating  the  busi- 
uess.— People  v.  Jarvis  (Sup.)  506. 

It  seems  that  the  proTisiou  of  the  charter  of 
the  Tillage  of  Norwich  (Laws  ]89r>,  c.  374,  tit.  3, 
i  3,  subd.  SitJ  authorizing  the  truHtees  to  regulate 
tlie  sale  of  goods  hy  sample  by  persons  not  resi- 
dents of  the  village  is  unconstitutional.— People 
T.  Jarris  (Sup.)  68o. 

The  ordinance  of  the  TllUge  of  Norwich  (Ordi- 
n*J»ce  7,  {  1)  prohibiting  any  nonresident  of  the  I 
TOIage  from  selling  goods  by  sample,  etc.,  until  I 
he  shall  have  receiTed  a  license,  is  Told.— People 
V.  Jarvis  (Sup.)  696. 


LIENS. 

ScM»  "Mechanics'  Liens." 

Of  wharfinger,  see  "Wharves." 

LIFE  ESTATES. 

Creation  by  will,  see  "Wills." 

Riffht  of  life  tenant  to  maintain  partition,  see 

"Partition." 
Validity  of  lease  for  life,  see   "Landlord  and 

Tenant." 

A  devise  for  life  of  mortgaged  property  im- 
posi-s  on  the  devisee  the  duty  of  paving  the  hi- 
teiost  accruing  on  the  mortcnKc  during  the  life 
estate.— In  re  Pfohl's  Estate  (Surr.)  1086. 


LIFE  INSURANCE. 


See  "Insurance." 

LIMITATION  OF  ACTIONS. 

I»nyiueiit»  on  a  note  by  one  of  two  joint  and 
sever.il  m.-ikers  held  not  to  take  it  out  of  the  stat- 
ute of  liiiiiiations  as  against  the  other.— Martin 
r.  Hyde  i.Sup.)  trt.3. 

_  When  one  against  whom  a  oause  of  action  ex- 
ists is  a  nonresident  when  it  aocrwes.  but  for 
more  than  six  years  comes  into  the  state  every 
day  to  attend  to  business,  the  statute  of  limita- 
tions begins  to  run  on  his  first  return,  and  is  not 
thereafter  suspended.— Costello  v.  Downer  (Sun.) 
(13.  ^     »•  / 

LIVE  STOCK. 

Injuries  to,  see  "Railroads." 

LOCAL  LAWS. 

See  "Statutes." 

LOST  INSTRUMENTS. 

„  Interest  coupons  of  raihroad  bonds  are  nego- 
tiable promises  for  the  payment  of  money,  and  are 


anbject  to  the  same  rules  as  othi 
?IJTU°^;?*"'  'ncluding  the  right  i 
1017,  Code  Civ.  Proc..  to  lecovei 
when   lost,   upon   furnishiiur  ind< 

X.J  ooo. 

MAGISTRATES 

See  "Justices  of  the  Peace." 

MALICE. 

See  "Libel  and  Slander*':  "Mai 
tion." 

MALICIOUS  PRDSEC 

.  In  an  action  for  malicious  pros 
tions  tending  to  show  probable  c 
relevant,  though  containing  distl 
independent    offenses.  —  Dunton 
(Sup.)  758. 

In  an  action  for  malicious  pro« 
tions  tliat  the  defendant  had  had 
experience,  held  to  be  irrelevant 
out.— Dunton  v.  Hagerman  (Sup.) 

MANDAMUS. 

A  mandamus  was  denied  on  tl 
a  sufficient  form  of  relief  was  pi 
relator  under  a  special  statute, 
tion  for  such  relief,  the  relator  wi 
titled  to  it  in  cousenueucc  of  a  p< 
raised  or  considered  on  the  apf 
mandamus.  Held,  that  such  dei 
without  prejudice  to  a  renewal  < 
Hon  for  a  mandamus.— People  v.  '. 

iSjl. 

Where,  upon  an  application  for  ( 
restore  the  applicant  to  a  position 
service,  the  respondent  submits  an 
ing  that  the  position  to  which  the  i 
restoration  has  been  abolished,  and 
IS  not  put  in  issae,  a  peremptory  v 
denied.— People  v.  Ennis  (Sup.)  4 

A  street-railroad  company  whid 
with  the  requirements  of  law  in 
taining  authority  to  change  its  mo 
comes  entitled  to  a  permit  to  op 
along  its  route,  for  purposes  necese 
such  change;  and  the  granting  of  s 
the  proper  public  ofBcers  may  b< 
mandamus.— Potter  v.  Oollis  (Sup.) 

Under  Laws  1806,  c  821,  if  the 
a_  Union  veteran  for  an  office  is  de 
titled,  upon  a  proceeding  by  mandai 
of  the  question  of  his  gualificatio 
Board  of  Trustees  of  Village  of 
(Sup.)  564. 

On  appeal  from  an  order  denying 
for  a  writ  of  mandamus,  the  app 
may  make  an  order  for  the  issue 
People  v.. Grady  (Sup.)  646. 

The  question  of  damages,  in  a 
mandamus,  is  entitled  to  no  conRi( 
pendent  of  its  main  mandatoiT  pu 
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T.  Bridt  layers'  Benerolent  A  Protective  Unioa 
(Sup.^  648. 

An  altematiTe  writ  ot  maudamua  requiring  the 
reinBtatement  of  the  relator  In  a  benevolent  as- 
Bociation,  but  not  alleKing  that  he  has  been  ex- 
pelled or  suspended  from  it,  is  insuffldent. — Peo- 
ple T.  Bricklayers'  Benevolent  &  Protective 
Union  (Sup.)  048. 

An  alternative  writ  of  mandamoa  has  the  char- 
acter of  a  complaint  in  an  action,  and  may  be 
demurred  to  with  like  effect,  and  a  demnrrer  to 
fne  return  to  such  writ  subjects  the  writ  to 
criticism,  to  see  whether  it  stiites  facta  siifflcient 
to  support  the  relief  sought. — People  r.  Bricklay- 
ers' Benevolent  &  Protective  Union  (Sup.)  048. 

A  denial,  in  the  return  to  an  alternative  writ 
of  mandauiiis,  of  any  knowledge  or  information 
sufficient  to  form  a  l)rlief.  as  to  the  matters  set 
forth  in  the  writ,  is  sufUcient  to  put  such  matters 
in  issue. — ^People  v.  Bricklayers'  Benevolent  & 
Protective  Union  (Sup.)  &18. 

On  an  application  made  on  affidavits.  Judgment 
must  be  rendered  on  facts  stated  in  respondent's 
affidavits,  when  in  conflict  with  those  of  relators. 
—People  V.  Collis  (Sup.)  727. 

The  prosecution  of  a  fruitless  proceeding  in  de- 
fiance of  successive  decisions  of  courts  will  not 
excuse  delay  in  the  institution  of  the  proper  pro- 
ceeding by  mandamus. — People  v.  Board  of  Bdu- 
cation  of  City  of  New  York  (Sup.)  782. 

Mandamus  to  reinstate  a  school  teacher  will 
not  be  granted  where  he  permitted  six  years  to 
elapse  before  applying  for  the  writ. — People  v. 
Board  of  Education  of  C5ity  of  New  York  (Sup.) 
782. 

Alternative  writ  need  not  be  issued  where  there 
is  no  dispute  as  to  the  facts.— People  v.  Hehrer 
(Sup.)  8B8. 

MARINE  INSURANCE 

Bee  "Insurance." 

MARRIAGL 

Mother  suing  to  annul  marriage  of  Infant 
«on  cannot  he  compelled  to  pay  alimony.— Sti- 
vers V.  Wise  (Sup.)  9. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See,  also,  "Principal  and  Agent";  "Work  and 
Labor.'* 

Plaintiff  made  a  contract  with  a  corporation 
to  serve  it  for  a  salary  and  an  interest  in  prof- 
its computed  in  proportion  to  the  dividends  paid 
on  the  corporation's  stock.  The  stock  was  aft- 
erwards increased.  FfM,  that  it  was  a  ques- 
tion for  the  jury  whether  it  was  the  intention 
of  the  parties  that  the  amount  of  stock  on 
which  plaintiff's  interest  was  computed  should 
remain  the  same. — Bradburn  v.  Solvay  Process 
Co.  (Sup.)  101. 


Contimet  for  personal  servicefl  construed,  ii^ 
htld  determinable  at  the  will  of  eitber  part7,  win 
compensation  at  a  specified  rate  i>er  Tear,  psr 
able  monthly.— Copti  v.  Colorado  Coal  &  Iron  Cb 
(Sup.)  542. 

Master's  UaMUty  for  iaJ«He*  *•  ■•rraati, 

Upon  the  evidence,  hHd,  that  it  was  a  qaesC'ic 
for  the  jury  whether  the  superintendfut  of  J 
factory  t&uuld  have  seen  the  dangeroos  conditi'-: 
of  an  app.iance  therein.— -Orowell  v.  Thoinii 
(Sup.)  137. 

An  employer  who  furnishes  an  elevator  fv? 
the  use  of  his  workmen  is  not  an  iosurer  of  iu 
safety.— White  v.  Eidliti  (Sup.)  184. 

Tn  an  action  to  recover  for  an  injury  canst^ 
by  an  elevator  which  it  is  alleRed  an  employn 
has  furnished  for  the  use  of  his  workmen.  i5 
the  plaintiff  gives  evidence  tending  to  atiow  the 
he  did  so  furnish  it,  the  employer  la  entitled  tc 
show  that  he  had  given  instructions  that  the 
workmen  should  not  ride  on  the  elevator.— 
White  V.  Eidlitx  (Sup.)  184. 

Proof  that  the  foreman  of  a  gang  of  laborers 
had  instructed  them  to  go  to  their  work  hr 
using  an  elevator,  in  the  use  of  which  one  of 
them  is  killed,  does  not,  in  the  absence  of  evi- 
dence of  the  dnties  of  the  foreman,  tend  to 
prove  that  the  employer  furnished  the  elevator 
for  the  men  to  ride  on. — ^White  v.  Eidlitz  (Sup.i 
184. 

(^ircimtstances  under  whldt  a  fly  wheel  burst 
hrUl  not  to  show  the  engineer  guilty  of  neKligencc 
or  incompetency. — Piehl  v.  Albany  Railway  (Sup.i 
257. 

In  an  action  against  a  railroad  company  for 
injuries  suffered  by  an  employ^,  evidence  that 
a  rule  requiring  the  observance  of  precautions 
which  were  neglected  by  the  employs  was  posted 
in  a  place  where  he  could  see  it  is  material. — 
McDonald  v.  Fitchburg  R.  Oo.  (Sup.)  600. 

One  who  employs  a  person,  not  a  plumber,  and 
not  familiar  with  the  use  of  chemicals,  to  work 
about  a  nriua'  which  is  rendered  unsafe  by  the 
use  in  it  of  chemicals  to  keep  it  free  from  odorv, 
is  guilty  of  negligencp.— Dunn  v.  C!onnell  (City 
Ct.  N.  Y.)  684. 

Evidence  held  to  sustain  a  verdict  in  favor  of 
a  brakeman  injured  while  coupling  cars  by  sli|>- 
piiiK  into  11  sluiceway  maintauied  by  the  com- 
pany.—Millen  V.  New  York  Cent.  &  H.  R.  R. 
Co.  (Sup.)  748. 

In  an  action  by  a  servant  injured  on  a  dark 
nuiming  by  walking  into  an  elevator  shaft.  Md. 
that  the  master's  failure  to  have  the  gas  lighted 
might  be  considered  on  the  question  of  hia  negli- 
gence.— Sinnnons  v.  Peters  (Sup.)  800. 

The  duty  of  lighting  gas  so  that  employes 
might  not  walk  into  an  elevator  shaft  conid  not 
lie  delegated  by  tht  master  to  a  subordinate.- 
Simmons  v.  Peters  (Sup.)  800. 

The  question  whether  the  master's  failnre  to 
provide  an  automatic  door  for  an  elevator  shaft 
contributed  to  a  servant's  falling  into  the  shaft 
held  for  the  jury.— Shnmons  v.  Peters  (Svp.)  800. 

Motion  to  dismiss  action  by  employe  for  in- 
juries received  by  failure  to  oil  machine  on  which 
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h«  .worked  hd4  properly  denied.— Prescott  t.  J. 
Ottnumn  LitboKrapbiiiK  Co.  (Sup.)  812. 

A  aerrant  held  to  hare  properly  relied  on  a 
master'R  assurance  that  be  n-ould  obviate  the 
danger  HurruundinK  the  task,  which  he  directed 
the  servant  to  perform.^'Mullaiie  T,  Houston, 
\V.  St.  &  P.  F.  K.  Co.  (Sup.)  957. 

— — >  Z'allo'w  ■arrmata. 

One  who,  nt  the  request  of  the  servants  of  an- 
nthf>r,  voluntarily  goes  to  their  assistnnre  in 
their  work,  without  other  relation  with  the 
maater,  and  without  expectation  of  pay,  doea 
not  become  their  fellow  servant. — Geibel  t.  E1- 
weJl  (Sup.)  76. 

A  subordinate  employf'  does  not,  by  being 
plnced  in  charge  of  a  particular  appliniice  used 
about  his  work,  become  the  rt>presentative  of 
the  master,  charged  with  the  duty  of  seeing 
that  reasonably  safe  and  proper  appliances  are 
furnished.— Crowell  v.  Thomas  (Sup.)  137. 

Where  a  servant  was  temporarily  hired  to  an- 
other by  his  master,  held  that  he  was  a  fellow 
servant  of  employps  of  snch  other. — Cunning- 
ham T.  Syracuse  Imp.  Co.  (Sup.)  954. 

A  track  uiaster  of  a  cable-road  company  held 
lint  a  fellow  servant  of  an  employ^  under  him. — 
Mullane  v.  Houston,  W.  St.  &  P.  F.  R.  C!o. 
(Sup.)   957. 

IilaltUliy  for  Injiuiea  to  third  persona. 

An  employer  held  liable  for  injuries  caused  by 
the  negliernce  of  his  servant. — Ouldseth  v.  Carlin 
(Sup.)  OR'. 

Where  servant  employed  to  keep  children  away 
from  an  obstruction  assaulted  a  child  playing 
about  the  obstruction,  held  that  the  master  was 
not  liable.— Kaiser  v.  Mcl.«an  (Sup.)  1038. 

MAXIMS. 

"Caveat  emptor."  see  "Sales." 

MEASURE  OF  DAMAGES. 

See  "Damages." 

MECHANICS'  LIENS. 

A  subcontractor  kriff   not   entitled   to   a  lien, 

where  there  wtis  nothing  due  from  the  owner 

I        lu  the  contractor.— Iji  Pasta  v.  Weil  (Sup.)  275. 

'  On  a  motion  to  cancel  a  notice  of  mechanic's 

'        lien,    no    judgment    can    be    entered. — Booth    T. 
Kingslaiid  Ave.  Bklg.  Ass'n  (Sup.)  4.57. 

A  Terification  by  agent  of  a  notice  of  lien  held 
\  tnffident  if  it  follows  the  language  of  Laws  1S85, 
■  c.  842.  {  4.— Union  Stove  Works  t.  Klingman 
>       (Sup.)  721. 

KnmishinK  of  furnaces  and  ran^  with  attach- 
'  meats  and  the  work  done  in  placmg  them  in  po- 
'  rition,  kdd  labor  performed  and  materials  fur- 
Z  iiished  in  erecting  tlie  buiUIiugx  in  which  they 
'  were  placed. — Union  Stove  Works  T.  Kliiigmuu 
1      (Sup.)  721. 


MEMBERS,  i 

Of  building  and  loan  associatiq 

ing  and  Loau  Associations." 
Of  curijoratiuus,  see  "Corporatk 

MINES  AND  MINEf 

Right  of  lessee  to  fixtures,  see  *^ 

misjoinder: 

Of  caases  of  action,  see  "Action.* 
Of  parties,  see  "Parties." 

MONEY  RECEIVE 

Evidence  hrld  insufficient  to  gust 
p.aUitiS.— Ooksmith  v.  Baird  (Sup 

MORTGAGES. 

See.  also.  "Chattel  Mortgages." 
By  huslmiid  of  wife's  property,  i 

nnd  Wife." 
Duty  of  life  tenant  to  pay  inter 

Estates." 
Effect  as  waiver  of  exemption, 

tions." 
Of  leasehold  intercHt,  see  "Chattt 

Surplus  moneys  on  a  foreclose 
divisible  between  the  holder  of  a 
and  the  holder  of  a  8<-cond  m 
after  the  judgment  undir  whii 
sold,  by  paying  the  holder  of  the 
the  amount  he  would  have  receiv 
tion,  and  giving  the  balance  to  th 
gagee. — Elsworth  v.  Woolsey  (Suj 

Condition  of  mortgage  constnic 
cover  mortgagor's  liability  to  a  bii 
stolen  by  eniiuoy^  through  hits  vok 
mer  v.  Veader  (Sup.)  828. 

A  mortgage  given  to  secure  ind  i 
an  assignment  thereof  to  the  pe  i 
the  Indorsed  paper,  held  based  o 
sideration. — Commercial    Bank    v. 
983. 

An  assignee  of  a  mortgage  take 
the  equities.— Dodge  v.  Acker  (Si?   , 

MOTIONS. 

For  dismissal,  see  "Dismissal  an< 
For  inspection  of  l>uoks,  see  "I)i 
For  new  trial,  see  "New  Trial." 
To  confirm  report  of  referee,  sw    '. 
To  consolidate  actions,  see  "Ac    i 
To  dismiss  in  justice's  court,   a 

the  Peace." 
To  open  judgment  by  default,  8< 
To  strike  out,  see  "Trial." 

The  proper  form  of  an  order,  i  < 
mer  order,  stated.— Brewer  t.  ]  i 
(Sup.)  V39. 
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46  NEW  YORK 
and  to  Naw  Tork 

MUNICIPAL  CORPORATIONS. 

Abatement  of  naisance  by  health  department, 

see  "Health." 
Jariadiction  of  mnnicipal  court,  aee  "Conrta." 
Regulation  of  speed  of  street  cars,  see  "Street 

HaUroads." 
Right  to  abate  nuisance,  see  "Nuisance." 
to  lay  out  street  oyer  railroad,  see  "Em- 

inont  Domain." 

The  discretionary  power  rested  in  the  com- 
missioner of  city  worlts  of  the  city  of  Brooklyn 
by  the  ordinance  (chapter  3,  art.  6,  {  12),  in 
reference  to  griintiiiK  permits  to  drive  or  hack 
carts  across  the  sidewalks  does  not  niithorize 
the  commissioner  to  require,  as  a  condition  of 
crantiuK  a  permit,  that  the  streets  through 
which  the  carta  are  driven  shall  be  sprinkled. — 
Whalen  t.  Willis  (Snp.t  52. 

A  Tillage  is  not  compelled  to  furnish  a  police 
iustice  with  an  office  or  court  room. — People  t. 
President,  etc.,  of  Village  of  Nyack  (Sup.)  218. 

An  act  requiring  a  street-railroad  company  to 
extend  and  operate  its  lines  held  to  supersede 
.•iny  rights  in  refT>pct  to  the  road,  alleged  to 
have  been  acquired  by  the  city,  by  contract  or 
otherwise,  incoiiHistont  with  such  operation. — 
Potter  T.  Collis  (Sup.)  471. 

The  legislative  power,  unless  restricted  by  spe- 
cial constitutional  proviKinii,  is  absolute  ns  to 
the  control  over  the  property  of  municipal  cor- 
porations held  by  them  for  public  use.— Potter 
V.  Collis  (Sup.)  471. 

The  trustees  of  a  Tillage  hare  no  power  to 
waive  the  unconstitutionality  of  a  law  providing 
for  the  makine  of  awards,  and  thereby  make 
the  village  liable  on  an  award  made  pursuant 
therefo.— Mills  v.  Village  of  East  Syracuse  (Sup.) 
1080. 

CMHoera  and  agents. 

The  trustees  of  an  incorporated  villiigp  are  not 
required  to  appoint  .i  chief  engineer  of  the  fire 
department  and  assistants  until  candidates  have 
been  recommended  by  the  votes  of  n  mnjority 
of  the  convention  of  the  fire  compnnicH. — People 
T.  Trustees  of  Village  of  Bockrille  Center  (Sup.) 
54v. 

-^  Pollee  department. 

The  fact  that  breaches  of  discipline  by  a  po- 
lice patrolman  appointed  on  probation  have 
been  punished  when  they  occurred  is  no  reason 
why  they  should  not  be  considered  in  determin- 
ing whether  he  shall  receive  a  permiineut  ap- 
pointment.—Murray  T.  Welles  (Sup.)  172. 

Vnder  the  charter  of  the  city  of  Brooklyn,  a 
refusnl  to  retain  a  police  patrolman  appointed 
on  probation  is  not  u  removal,  and  no  hearing 
is  required.— Murray  v.  Welles  (Sup.)  172. 

When  a  police  oflScer  is  charged  with  intoxica- 
tion, and  the  evidence  againat  him  consists  of 
the  inferences  of  a  police  surgeon  from  ap- 
pearances which  are  shown  to  arise  from  a 
cause  constituting  no  offense,  the  defendant  is 
entitled  to  an  acquittal. — People  t.  Roosevelt 
(Sup.)  175. 

One  procuring  appointment  to  the  police  force 
in  fraad  of  the  civil  service    may  be  dismissed 


SUPPLEHBNT 
State  Reportar. 

without  presentation  of  written  dutrses.— PecfA' 

T.  Martin  (Sup.)  723. 

UablUty  for  tort*. 

If  a  municipal  corporation  collects  a  materia: 
body  of  water,  by  dlTerting  it  from  its  natnn: 
How,  or  otherwise,  and,  when  so  collectied.  <il«' 
charges  it,  by  an  artificial  channel,  npon  priva:<- 
property,  it  is  liable  for  damage  thereby  cancel. 
-PKidell  V.  Village  of  Sea  OS  (Sup.)  22<J. 

Where,  in  falling  on  an  icy  sidewalk.  plaintiiT!! 
foot  slipped  into  a  hole,  which  resulted  in  bresik- 
ing  his  leg,  it  was  proper  to  refer  to  that  fart  in 
the  charge,  though  the  complaint  did  not  all<-£' 
the  existence  of  the  hole. — ^Deufel  v.  Ixtns  IslanO 
City  (Sup.)  865. 

A  city  held  liable  for  uijuries  caused  by  sr- 
cnmulations  of  snow  and  ice  on  a  sidewalk. 
though  the  abutting  owners  had  made  no  appli- 
cation for  imi)rovement  of  the  street. — I>eofel  t. 
Long  Island  City  (Sup.)  S.'m). 

In  such  case  it  was  proper  not  to  diarge  that 
the  only  ground  of  recovery  was  defendant'.* 
negligence  in  failing  to  remove  the  ice  from  th.- 
walk.— Deufel  v.  Long  Ishiud  City  (Sup.)  355. 

Pnblle  ImproTomemta. 

Laws  18  <0,  c.  2^}.,  authorizing  a  Tillage  tn 
take  "any  land"  for  streets,  authorizeu  takini: 
of  railroad  right  of  way. — In  re  Folta  St.  in 
Village  of  Herkimer  (Sup.)  43. 

The  decision  of  a  village  to  open  a  now  strwt 
is  conclusiye  as  to  the  necessity  then-for. — In  re 
Folts  St.  in  Village  of  Herkimer  (Sup.)  43. 

The  villages  of  Flushing.  College  Point,  and 
Whitestone  are  exempt  from  taxes  imposed  for 
the  maintenance  and  repair  of  highways  in  the 
town,  outside  the  villages,  but  are  not  exempt 
Trom  assessments  for  damages  and  chai^ges  for 
laying  out  or  altering  any  road  or  creating  or 
reiMiiring  a  bridge  in  the  town. — Sbapter  t.  Car- 
roll (Sup.)  202. 

Laws  1895,  c.  630,  providing  for  the  payment 
of  the  cost  of  local  improvements  in  the  late 
town  of  Gravesend,  applies  only  to  such  claim- 
ants as  shall  voluntarily  appear  before  the  com- 
mission therein  designated,  and  submit  to  its 
jurisdiction,  and  no  relief  can  be  obtained  under 
said  act  by  one  who  does  not  so  apiiear  anl 
submit— I'eople  v.  Bennett  (Sup.)   2:11. 

The  city  of  Brooklyn,  nndw  its  charter,  is 
boimd  to  pay  awards  for  street  openings. — In  n- 
Opening  Bay  Twenty-Third  St.  (Sup.)  600:  In 
re  Closing  De  Bruyen's  Lane.  Id. 

The  fact  ttiat  an  act  relating  to  the  laying  out 
of  a  road  erroneously  referred  to  a  map  as  having 
been  made  by  commissioners  who  did  not  miikc 
it,  held  immaterial,  where  the  map  was  otherwi«(> 
sufficiently  designiited. — In  re  Ft.  Washington 
Ridge  Road  (Sup.)  855. 

Alterations  of  a  map  of  a  proposed  road  held 
not  to  affect  its  validity,  where  they  were  neither 
authorized  nor  certified  by  the  commissioners  who 
made  the  map. — In  re  Ft.  Washington  Uidge 
Road  (Sap.)  855.  . 

An  aaaesBimnrt-tni-'iMHrtiealar  property  to  cover 
expenses  of  water  connections  made  wil^ut  au- 
thority of  owners  held  Illegal. — landon  t.  City 
of  Syracuse  (Sup.)  1053. 
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Under  Ijiw«  1886,  c.  28,  H  123,  126.  the 
b-nrden  of  proving  the  Invalidity  of  a  special  aa- 
^K^asment   uat   hai   been   enforced   ii   upon   the 

former    owner. — Landon    T.    City    of    Syracose 

(Sup.)  1(KS3. 

SFfseal  maaacement  aad  tez*tioB. 

TTnder  chapter  282,  Law*  1805,  amending  we- 
-tton  88  of  the  town  Uw,  the  inhnbitanta  of  an  in- 
<;orpoTated  Tillage,  conatitutiuK  a  separate  road 
district  within  a  town,  are  not  entitled  to  Tote 
for  or  against  any  approprintion  for  which  the 
^vUloge  is  exempt  from  liabilit.v;  but,  where  the 
■village  will  be  liable  for  its  share  of  such  ap- 
propriation, the  inhabitants  are  entitled  to  rote 
upon  the  proposition  to  make  it. — Shapter  t. 
Oarroll  (Sup.)  202. 

Under  section  09  of  the  county  law,  in  order 
to  aathorize  a  board  of  superrisors  to  permit  a 
■town  to  borrow  money.  It  la  sufBdent  if  a  ma- 
jority of  the  votes  cast  at  the  town  meeting,  on 
the  proposition  to  bond,  is  in  its  favor.— May  v. 
Bermel  (Sup.)  622. 

The  distinction  between  the  ortljinry  and  px- 

•  traordinary  expenditures,  authorizi-.l  to  Im-  made 

by  inconxirated  villages  by  Laws  1870.  c.  21)1, 

is  not  in  their  nature,  but  in  their  amount. — ^Vil- 

Inge  of  Arvcme-by-the-Sea  v.  Shepard  (Sup.)  (563. 

Taxpayers  cannot  enjoin  the  payment  of  nego- 
tiable bonds  unlawfully  issued,  as  representing 
a  debt  that  should  have  been  acknowledged  in 
some  other  form.— Scott  t.  Twombley  (Sup.)  BOO. 

Under  Laws  1888,  c.  625,  a  nontaxpayer  may 
▼ote  at  a  village  election  on  the  question  of  ac- 
quiring property  for  a  i»rlc,  though  the  general 
village  act  provides  that  only  taxpayers  can  vote 
as  to  the  purchase  of  proiwrty.— Scott  v.  Twom- 
bley (Sup.)  699. 

Conceding  that  Laws  1888,  c.  625,  authorizes 
the  issuance  of  bonds  by  municipalities,  held, 
that  the  election  thereunder   is  governed  as  to 

Suallfications  of  electors  by  Laws  1870,  c.  291, 
t.  2,  J  13.— Scott  V.  Twombly  (Sup.)  1084. 

MUTUAL  BENEFIT  INSURANCE. 

See  "lusurnnce."' 

NEGLIGENCE. 

Of  bailee,  aee  "Bailment." 

Of  bank  directors,  see  "Banks  and  Banking." 

Of  brokers,  see  "'Brokers." 

Of  carriers,  see  "Carriers." 

Of  cities,  see  "Municipal  Corporations." 

Of  electric  light  company,  see  "Klectridty." 

Of  gas  company,  see  "Gas." 

Of  landlord,  see  "Landlord  and  Tenant." 

Of  maker  of  negotiable  instrument,  see  "Bills 

iind  Notes." 
Of  master,  see  "Master  and  Servant." 
Of  railroad  company,  see  "Railroads." 
Of  atreet-railrood    company,   see    "Street    Rail- 
roads." 
Of  waiehousemen,  s.'>e  "Warehousemen." 

Hauling  a  brig  out  from  a  pier  in  such  a  man- 
ner as  to  cause  her  anchor  to  swing  over  the 
pier,  and  calling  a  ba^  of  11  to  aid  in  casting  otl 
the  line*  by  which  she  is  moored.  Arid  sufficient 


to  authoriise  a  finding  of  negligence.— Oeibel  v. 

Bhveii  (Sup.)  re. 

It  is  error  to  hold,  as  matter  of  law,  that  an 
inexperienced  boy  of  11,  who  goes,  on  request, 
to  help  cast  off  the  lines  of  a  vessel  moored  at  a 
^r,  18  thereby  guilty  of  contributory  negli- 
gence.—Geibel  V.  Elwell  (Sup.)  7(5. 

The  question  of  a  plaintifiTs  contributory  neg- 
ligence in  leaning  into  the  sliaft  of  a  dumb- 
waiter,which  fell  upon  him,  hdd  to  be  for  the 
jury.— Holimann  v.  Monell  (Sup.)  129. 

In  an  action  for  damages  by  the  fall  of  a 
dumb-waiter,  proof  of  the  defective  condition 
of  the  rope,  and  notice  thereof  to  the  janitor  of 
the  building,  is  sufficient  to  go  to  the  jury,  with- 
out meeting  any  presumption  that  the  janitor 
did  his  duty  by  furnishing  a  new  rope. — Hnls- 
mann  v.  Monell  (Sup.)  129. 

The  fact  that  one  who  has  been  injured  through 
the  negligence  of  another  is  a  fellow  servant  of 
a  third  party,  whose  negligence  contributed  to 
the  injury,  does  not  make  such  contributoty  neg- 
ligence imputablp  to  the  injured  party. — ^McCor- 
mack  V.  Nassau  Electric  R.  Co.  (Sup.)  230. 

The  fact  of  the  explosion  of  a  fly  wheel  hdd 
to  raise  no  presumption  of  negligence. — Piehl  t, 
Albany  Railway  (Sup.)  257. 

Agent  of  owner  of  dwelling  opening  a  trapdoor 
in  a  building  appurtenant  thereto  held  liound  to 
take  precaution  against  danger  to  perHoua  who 
might  approach  in  the  ordinary  use  of  the  prem- 
iaes.— Binuy  v.  Carney  (Sup.)  807. 

It  is  error  to  charge  a  jury  that,  when  evi- 
dence raising  a  presumption  of  negligence  has 
been  given  by  the  plaintiff,  the  burden  is  upon  the 
defendant  to  show  that  the  injury  to  the  plaintiff 
was  not  so  caused.— Jones  v.  Union  Ry.  Co.  of 
New  York  City  (Sup.)  321. 

It  is  error  to  charge  a  jury,  tn  an  action  for 
negligence,  that  the  defendant  is  liable,  pro- 
vided the  accident  can  be  attributed  to  the  de- 
fendant's want  of  reasonable  care,  sinoe  it  must 
be  shown  that  the  injury  not  only  could  have 
been,  but  was,  so  catuacd. — Jones  v.  Union  Ry. 
(3o.  of  New  York  City  (Sup.)  321. 

Two  policemen  were  sent  out  with  the  police 
ambulance,  one  of  them  being  detailed  to  drive. 
Held,  that  the  other  was  not  chargeable  with 
any  negligence  of  the  driver. — Bailey  v.  Jour- 
dan  (Sup.)  399. 

Evidence  held  sufficient  to  require  the  submis- 
sion to  the  jury  of  the  question  of  defendant's 
negligence,  leading  to  the  fall  of  a  derrick  by 
which  one  R.  was  Killed.— Reed  v.  McCord  (Sup.) 
407. 

When  water  in  one  tenant's  premises  over> 
flows,  and  damages  another  tenant's  property, 
the  former  is  liable. — Simon-Relgel  Cigar  Co.  v. 
Oordou-Burnham  Battery  (Jo.  (Sup.)  416. 

Specific  negligence  in  setting  out  a  fire,  there- 
after spreading  on  plaintiff's  land,  must  be  shown 
by  the  evidence.— Stooks  v.  Foote  (Sup.)  718. 

The  mere  fact  of  the  explosion  of  hotel 
heatiug  apparatus  is  not,  in  the  absence  of  con- 
tractual relation  between  parties,  eridence  suffi- 
cient to  charge  defendant  with  negligence. — 
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Kirb^  T.  President,  etc.,  of  DcUwore  &  ff.  Ca- 
ual  Co.  (Sup.)  777. 

Where  negligence  is  basis  ot  action,  and 
plaintiff  is  bound  to  egtablish  it  affirmatively,  a 
prima  facie  case  cannot  be  made  by  calling  de- 
fendant, and  then  discrediting  liim  on  the 
rronnd  of  interest. — Kirby  v.  President,  etc.,  of 
Delaware  &  H.  Ganal  Co.  (Sup.)  777. 

One  leaving  his  horse  onattended  in  the  street 
hrld  liable  for  injurv  to  a  bicycle  standing  in  the 
roadway  a  few  feet  distant. — Wagner  v.  New 
York  Condensed  Milk  Co.  (Sup.)  939. 

Whether  the  owner  ot  s  bicycle  was  negligent 
in  leaving  it  in  a  roadway  hrltl  a  question  of  fact 
for  tlie  jury. — Wagner  v.  New  York  Condensed 
Mnk  Co.  (Sup.)  939. 

NEGOTIABLE  INSTRUMENTS. 

See  "BiUs  and  Note*." 


NEW  TRIAL. 

Before  referee,  «ee  "Reference." 

When  the  court  has  inadvertently  overstated 
an  item  of  damages  recoverable,  and  the  jury 
has  found  accordingly,  a  new  trial  should  be 
awarded,  unless  the  plaintiff  stipulates  to  reduce 
the  recovery. — Bishop  v.  Autographic  Register 
Co.  of  New  York  (Sup.)  97. 

The  court  has  power  to  entertain  a  motion  for 
the  rehearing  of  a  motion  for  a  new  trial  made 
at  the  time  of  the  trial,  though  such  motion  is 
not  made  at  the  special  term,  nor  at  the  trial 
term  at  which  the  cause  was  tried. — Croner  v. 
Farmers'  Fire  Ins.  Co.  of  York,  Pa.  (Sup.)  108. 

In  view  of  the  action  of  defendants  in  an 
action  on  an  insurance  policy  in  producing  some 
of  the  damaged  goods  in  a  manner  calculated  to 
produce  a  false  impression,  hdd,  that  a  new  trial 
should  be  granted.— Croner  v.  Farmers'  Fire  Ina. 
Co.  of  York,  Pa.  (Sup.)  108. 

Making  and  serving  a  case  and  exceptions  for 
a  motion  for  new  trial  constitutes  the  "notice 
therefor"  required  by  Code  Civ.  Proc.  {  1002.— 
Rnaaell  t.  Agricultural  Ins.  Co.  (Sup.)  18G. 

The  fact  that  a  trial  brief  of  counsel  got  into 
the  jury  room  constitutes  no  reason  for  setting 
aside  the  verdict  of  the  jury  when  it  appears 
that  none  of  them  read  it. — New  York  &  N.  J. 
Ice  TJnes  v.  Howell  (Sup.)  493. 

The  making  of  a  motion  for  a  nonsuit  Is  not 
a  condition  precedent  to  a  motion  made,  under 
section  999,  Code  Civ.  Proc,  for  a  new  trial, 
on  the  ground  that  the  verdict  is  contrary  to  the 
evidence.- Mitchell  v.  Rouse  (Sup.)  523. 

NOMINAL  DAMAGES. 

See  "Dn mages." 

NONSUIT. 

See  "Dismissal  and  Nonsuit" 


NOTICE. 

Of  motion  for  new  trial,  see  "New  TriaL" 
Of  nonpayment,  see  "Bills  and  Note*." 

NUISANCE. 

Abatement    of    by     health    department,    sec 
"Health."  ^ 

The  power  to  abate  nuisances  must  be  rea- 
sonably exercised,  and  it  is  the  duty  of  tiip 
court  to  see  that  corporate  authorities  do  not 
transcend  the  authoritv  delegated  to  them.— Eck- 
hardt  v.  City  of  Buffalo  (Snp.)  204. 

The  right  to  abate  a  nuisance  is  limited  to  tbr 
removal  of  that  in  which  the  nuisance  oonsistii. 
It  is  derived  from  necessity,  and  the  necessity 
must  be  present  to  justify  the  exercise  of  the 
right.— Eckhardt  v.  City  of  Buffalo  (Sup.)  201 

OFFICERS. 

Of  dties,  see  "Municipal  Clorporationa."  ' 

Of  corporations,  see  "Corporations." 

Of  insurance  companies,  see  "Insurance." 

Veteran  of  the  war  cannot  be  remoTed  from 
public  position  except  after  hearing,  though  ap- 
traintment  was  illegaL— People  v.  Grady  (Sop.)  S. 

When  permits  from  two  public  official*  are  re- 
quired for  the  doing  of  work,  the  fact  that  » 
permit  from  one  has  not  already  been  obtained 
IS  uo  reason  for  restraining  the  granting  of  a 
permit  by  the  other,  or  for  declaring  it  void  if 
granted.— Potter  v.  (Jollis  (Snp.)  471. 

It  is  not  necessary  that  there  should  be  * 
formal  declaration  of  the  existence  of  a  vacancy 
in  an  olflce,  the  incumbent  of  which  has  ceased 
to  be  a  resident  of  the  state  or  of  the  political 
subdivision  thereof  where  he  is  required  to  re- 
side.—People  V.  Glass  (Sap.)  572. 

A  school  governed  by  a  school  district  htlit 
not  a  public  department  of  the  city  in  which  ii 
was  located,  within  Laws  18*4,  c.  312,  provid- 
ing for  preferential  employment  of  veterans.— 
People  V.  Hayward  (Sup.)  1083. 

OPINION  EVIDENCE. 

See  "Evidence." 

ORDERS. 

Appealable  order*,  see  "Appeal." 

ORDINANCES. 

See  "Municipal  Corporations." 

PARENT  AND  CHILD. 

Custody  of  children  of  divorced  parenta,  tee 
"Divorce." 

PAROL  EVIDENCE 

See  "Kvidence." 
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PARTIES. 

To  action  fop  accounting,  see  "Account" 

on  note,  see  "BillB  and  Notes." 

on  policy,  see  "Insurance." 

The  objection  tliat  one  not  a  party  bas  a  joint 
interest  in  tlip  claim  sued  on  is  met  by  the  evi- 
dence of  such  person  that  he  bos  no  interest  there- 
in.— Pidiett  T.  MetropoUUn  Life  Ins.  Co.  (Sup ) 
693. 

Defect  of  parties  plaintiff,  not  apparent  on  the 
fac-e  of  the  complaint,  is  w.iived  by  omiHoinn  to 
set  it  up  in  the  answer. — Pickett  v.  Metroiiolitan 
Lafe  Ins.  Co.  (Sup.)  693. 

A.  proTision  in  a  contract  to  furnish  and  erect 
an  engine  that  the  eni^ine  shall  reni.-\in  the  prop- 
erty of  a  third  party  until  paid  for  does  not  make 
sodi  third  party  the  real  party  in  interest. — Welsh 
▼.    Rbrinhardt  (Sap.)  86li. 

PARTITION. 

A  widow  who  is  entitled  to  dower  in  her  hus- 
band's real  estate,  and  also  tenant  for  life  of  the 
whole  thereof,  cannot  maintain  an  action  for 
partition  against  the  remaindermen. — Purdy  t. 
Pnrdy  (Sup.)  215. 

In  a  partition  suit  by  heirs,  the  decree  should 
not  proyide  for  payment  of  claims  of  testator's 
creditors  from  proceeds  of  the  sale. — JouSret  t. 
Loppin  (Sup.)  810. 

PARTNERSHIP. 

Acceptance  of  notes  of  the  continuing  partner, 
who  had  ngreed  to  pay  firm  debts,  had  to  dis- 
charge the  retiring  partner,  as  being  an  exten- 
sion of  time  of  payment.— Reed  &  Barton  v.  Ashe 
(Sup.)  126. 

Liability  of  the  retiring  partner  in  such  case 
hrld  not  affected  by  the  fact  that  he  wa«  indem- 
nified by  a  bond  for  any  luiyments  he  might  be 
compelled  to  make. — Reed  &  Barton  v.  Ashe 
(.Sup.)   126. 

Where  a  creditor  of  a  firm  accepted  a  note  of 
a  oontinuing  partner  in  payment  of  a  firm  debt, 
held,  that  the  retuing  partner  was  discharged. — 
Reed  A  Barton  v.  Ashe  (Sop.)  126. 

A  finding  of  the  existence  of  a  partnemhip  held 
to  be  against  the  weight  of  evidence. — Wilcox  v. 
Williams  (Sup.)  593. 

PASSENGERS. 

See  "<3arrier8." 

PATENTS. 

Taxation  of  patent  rights,  see  "Taxation."  • 

PAUPERS. 

Right  to  sae  in  forma  pauperis,  see  "Costs." 


PAYMENT. 

As  affecting  limitations,  see  "Limitation  of  Ac- 
tions." 
Of  bills  and  notes,  see  "Bills  and  Notes." 
Of  firm  debt  by  individual  note,  see  "Partner- 
ship." 
Of  legacies,  see  "Wills." 
Of  premiums,  see  "Inanrauce." 
To  stockholders,  see  "Corporations." 
To  stranger  to  contract,  see  "Contracts." 

When  sales  of  land  have  been  made  for  taxes 
illegally  assessed,  and  the  owner,  in  order  to 
complete  a  contract  for  the  sale  of  the  land  to  a 
purchaser,  who  refuses  to  take  title  unless  the 
taxes  are  paid  or  set  aside,  pays  the  taxes,  such 
payment  is  not  voluntary,  and  does  not  preclude 
an  application  for  a  refund  of  such  taxes.— Adams 
V.  Board  of  Sup'ra  of  Monroe  County  (Sup.)  48. 

Elvidence  of  payment  held  sufficient  to  take 
the  question  to  the  jury.— Rnuth.v.  Scheer  (C!ity 
Ct.  N.  Y.)  539. 

Where  payment  is  made  on  account,  and  no 
surrender  of  the  evidence  of  indebtedness  takes 
place,  it  will  be  applied  first  on  the  interest,  and 
the  remainder  on  the  principal. — Peck  v.  Granite 
State  Provident  Ass'n  (Sup.)  1042. 

PENSIONS. 

Exemptions  of  land  purchased  with  pension,  see 
"Exemptions." 

PERSONAL  INJURIES. 

See  "Carriers";  "Damages";  "Blectridty"; 
"Gns";  "Landlord  and  Tenant";  "Master  and 
Servant";  "Municipal  Corporations";  "Neg- 
ligence";   "Railroads";    ''Street  Railroads." 

PLEADING. 

In  action  against  bank  directors,  see  "Banks 
and  Banking." 

against  receivers,  see  "Receivers." 

by  execntors,  see  "E-Tecutors  and  Adminis- 
trators." 

for  injuries  to  servant,  see  "Master  and 

Servant." 

for  libel,  see  "Libel  and  Slander." 

for    mahcious    prosecution,    see    "Malicious 

Prosecution." 

for  personal  injuries,  see  "Damages." 

on   assignment,    see   "Assignments." 

on  contract  of  sale,   see     Sales." 

on  contracts,   see  "Contracts." 

on  negotiable  instruments,  see   "Bills  and 

Notes." 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

When  an  answer  has  been  served  containing  a 
counterclaim,  the  cause  is  not  at  issue  until  a  re- 
ply has  lieen  served,  or  the  time  to  reply  has  ex- 
pired.—Coler  V.  Lamb  (Sup.)  117. 

A  demurrer  admits  such  facts  as  can  be  implied 
from  the  allegations  of  a  complaint  by  reason- 
able intendment.— Swan  v.  Mutual  Reserve  E\ind 
Life  Ass'n  (Sup.)  841. 
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In  an  action  on  a  written  contract,  the  con- 
clnsiomi  drawn  therefrom  by  the  pleader  are  not 
admitted  by  demurrer. — Swan  v.  Mutual  Reserre 
Fond  Life  Ass'n  (Sup.)  841. 

A  Terification  of  a  complaint  in  an  action  by  a 
oorporation,  made  by  an  indiyidualj  who  does 
not  connect  himself  in  any  way  with  the  cor- 
poration, but  describes  himself  as  flie  plaintiff, 
is  a  nullity.— Phonoharp  t.  Stobbe  (City  Ct.  N. 
Y.)  678. 

A  complaint  Md  demurrable  where  it  is  left 
to  conjecture  to  determine  what  kind  of  action 
has  been  institnted.— Bulger  T.  Coyne  (Sup.) 
1007. 


ABtendiaemts. 

An  amended  complaint  speaks  of  the  period  at 
and  prior  to  the  issue  of  the  summons,  and  in 
order  to  review  and  hare  relief  for  or  against  ac- 
tion taken  during  the  pendency  of  the  suit,  leave 
must  be  obtained  to  serve  sut^lemental  pleadings. 
—Mens  T.  Interior  Conduit  &  Insulation  Co. 
(Snp.)  243. 

An  amendment  of  a  complaint  which  does  not 
change  the  cause  of  action  may  properly  be  allow- 
ed at  the  trial,  and  its  allowance  at  special  term 
is  a  proper  exercise  of  discretion. — KUnkowstein 
V.  Greenberg  (City  Ct.  N.  Y.)  251. 

I.«ave  to  amend  an  answer,  by  inserting  a  de- 
nial of  the  giving  of  a  notice,  is  properly  denied 
when  the  effect  would  be  to  deprive  plaintiff  of 
bis  remedy.— brother  v.  Trustees  of  New  York 
and  Brooklyn  Bridge  (Sup.)  411. 

Defendant  permitted  to  file  amended  answer 
after  plaintiff  has  on  appeal  procured  a  new 
trial,  with  costs  to  abide  the  event,  should  be  re- 
quired to  pay  costs  awarded  on  appeal,  and  $10 
coats  of  motion. — Alexander  Lumber  Co.  t. 
.\brahams  (Sup.)  r>3S. 

Allowing  defendant  to  serve  amended  answer 
after  reversal  of  judgment  on  appeal  held  with- 
in the  discretion  of  the  court. — Alexander  Lum- 
ber Co.  V.  Abrahams  (Sup.)  538. 

The  exercise  by  the  trustees  of  the  New  York 
and  Brookljii  Bridge  of  the  right  to  examine  a 
person  who  presents  a  claim  agaimst  them  is 
a  virtual  admission  of  the  sufficiency  of  the  notice 
of  claim. — Grothier  v.  Trustees  of  New  York  and 
Brooklyn  Bridge  (Sup.)  621. 

Where  a  motion  to  dismiss,  made  on  the  ground 
that  the  contract  is  within  liie  statute  of  frauds, 
is  denied  because  defendant  has  not  pleaded  sudi 
defense,  it  is  too  late  to  amend  the  answer  by 
setting  up  the  statute.  —  Lupean  v.  Brainard 
(Sup.)  1044. 

Pleading  anil  proof. 

Where  a  complaint  asks  for  a  subcontractor's 
lien,  plaintiff  cannot  show  that  his  lieu  was  that 
of  uu  independent  contractor. — La  Pasta  v.  Weil 
(Snp.)  275. 

In  action  on  contract,  where  defendant  alleges 
that  the  work  was  done  under  the  contract,  he 
cannot  show  that  a  portion  of  the  work  sued  for 
was  done  outside  of  the  contract,  and  therefore 
should  not  be  paid  for. — Gram  v.  Cranford  (Sup.) 
282. 

In  an  action  where  fraud  is  alleged  in  the  com- 
plaint,  and   also  facts  showing   negligence,   the 


plaintiff  Is  not  confined  to  proof  of  actnal  frand.— 
Burges  t.  Jackson  (Snp.)  826. 

In  an  action  on  a  note,  where  defmdant  pleads 
a  counterclaim,  plaintiff,  under  general  denial, 
can  show  claim  was  dne  another  and  paid. — 
Kanitser  ▼.  Commings  (City  Ct  N.  Y.)  3787 

Under  a  complaint  alleging  an  assignment  of 
the  cause  of  action  by  a  corporation,  proof  of 
an  assignment  by  ita  receivers  does  not  consti- 
tute a  material  variance,  and  is  not  irrelevant — 
Toplitz  V.  King  Bridge  Co.  (Sup.)  418. 

Dnder  a  complaint  alleging  misrepresentation 
by  defendant  proof  of  a  promise  by  defendant  to 
return  money  paid  him,  if  facts  were  not  as 
stated,  does  not  constitute  a  material  variance. 
—Del  Piano  v.  Caponigri  (Sup.)  452. 

When  an  action  is  brought  for  goods  sold  and 
delivered,  and  proof  is  made,  without  objection, 
of  money  expendc-d  and  work  done  for  the  de 
fendant.  the  variance  is  immarerUL — ^Warner  v 
Zeuchel  (Snp.)  569. 


See 


POLICE  DEPARTMENT. 

"Municipal  Corporations." 


POLICE  POWER. 

See  "Constitutional  Law." 


POLICY. 


See  "Insurance." 


POWERS. 

Corporate  powers,  see  "CorporationB." 
Of  agent  see  "Principal  and  Agent" 

A  power  of  sale  given  to  an  executor  "for  any 
purpose  tliat  he  in  his  discretion  may  think 
proper"  !■  not  imperative.— In  re  Johnson  (Sup.) 

A  discretionary  power  of  sale  given  the  ex<-o- 
utor  does  not  vest  in  an  administrator  with  tht- 
will  annexed.— Simmons  v.  Taylor  (Sap.)  730. 

PRACTICE  IN  CIVIL  CASES. 

See  "Abatement  and  Revival";  "Appeal":  "Ap- 
pearance"; "Costs";  "Depositions"':  "DisooT- 
ery";  "Dismissal  and  Nonsuit";  "Judgment": 
"New  Trial":  "Parties":  "Pleading";  ^'Refer- 
ence"; "Trial";  "Venue*';  "Witnesses." 

PREFERENCES. 

By  insolvent  corporations,  see  "Corporationa.** 


PREMIUMS. 

See  "Insurance." 

PRESUMPTIONS. 

Of  negligence,  see  "Negligence." 
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PRETENSES. 

Se«  "False  Pretenges." 

PRINCIPAL  AND  AGENT. 

Se^,  also,  "Brokers." 

A.f:enta  of  cities,  see  "Municipal  Corporations." 

of  corporations,  see  "Corporations." 

of   insurance  comnanies,   see   "Insurance." 

Iviability  of  bank  teller,  see  "Banks  and  Bank- 
ing." 

In  an  action  npon  a  contract  made  by  the  plain- 
tiff, through  an  agent,  with  the  defendant,  the 
plaintiff's  instructions  to  such  agent,  not  commu- 
rkicated  to  the  defendant,  are  not  admissible,  on 
plaintiff's  behalf,  for  the  puipose  of  substantiat- 
ing the  agent's  story  as  to  what  the  contract 
entered  into,  on  the  prinpipBl's  behalf,  actually 
■was.— Meinhold  v.  Bradley  Salt  Co.  (Sup.)  846. 

An  agent  with  authority  to  see  that  a  build- 
ing is  constructed  according  to  the  plans  field 
not  authorized  to  contract  for  extras. — Maass  r. 
Jarvis  (City  Ct.  N.  Y.)  544. 

Evidence  that  one  K.  was  a  partner  of  one  G. 
in  managing  a  business  held  not  to  tend  to  show 
that  G.  did  not  act  under  a  ixjwer  from  ont-  M. 
to  manage  the  business  as  her  agent. — McMur- 
my  V.  Gage  (Sup.)  608. 

It  is  no  defense  to  an  action  to  recover  for 
work,  the  doing  of  which  was  authorized  by  the 
defendant  through  an  agent,  that  there  was  an 
agreement  between  the  defendant  and  the  agent 
that  the  In  Her  shnuld  pay  for  the  work. — Finkel- 
rtein  v.  Waldo  (City  Ct.  N.  Y.)  686. 

An  attorney  liM  to  have  authority  to  agree 
i^n  the  part  of  a  vendor  that  the  purchase-money 
mortgage  should  be  a  second  mortgage.— Dodge 
T.  Acker  (Sup.)  1049. 

PRINCIPAL  AND  SURETY. 

See,  also,  "Gitaranty." 

Dedarations  of  principal,  binding  effect  on  sure- 
ty. Bee  "Evidence." 

The  defense  being  that  plaintiff  went  on  de- 
fendant's bond  withoat  defendant's  request,  held 
that  it  was  n  qnestion  for  the  jury  whether  it 
was  sustained.— Whiteside  v.  Connolly  (Sup.)  940. 

PRIORITIES. 

Between  attachment  lien  and  receiver's  claim 
for  compensation,  see  "Recdvera." 

PRIVILEGED  COMMUNICATIONS. 

See  "Libel  and  Slander." 

Examination    of    books    containing,    see    "Dis- 
covery." 

PROCESS. 

In  an  affidavit  of  service  of  snmmons  made 
by  the  plaintiff's  attorney,  the  absence  of  a 
statement  of  his  age  and  residence  may  be  snp- 
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plied  by  the  court's  knowlodse  that  its  officer  is 
over  21,  and  by  the  statoment  of  his  office  ad- 
dress in  the  summons. — ^Booth  v.  Kingsland  Ave. 
BIdg.  Ass'n  (Sup.)  457. 

.\t\  'irder  amending  the  summons  in  a  foreclo- 
sure suit  by  striking  out  the  n.anio  of  a  defendant, 
and  adding  "additional  defendants"  who  are  not 
named,  though  indefinite,  is  not  invalid.— Stein- 
hardt  v.  Baker  (Sup.)  707. 

If  it  clearly  appears  from  proof,  upon  an  appli- 
cation for  an  order  (or  substituted  service  of  snm- 
mons, that  the  piirty  cannot  be  found,  an  order  for 
such  service  is  nut  irregular  or  imprudently  grant- 
ed though  apiieuring  on  its  face  to  be  made  on 
the  ground  of  evasion  of  service.— Steinhardt  v. 
Baker  (Sup.)  707. 

It  is  not  necessary  that  an  affidavit  of  service 
of  process,  though  referring  to  an  "annexed  sum- 
mons,'' filioujd  in  fact  be  annexed  to  the  sum- 
mons.—Steinliardt  V.  Baker  (Sup.)  707. 

The  act  of  the  mother  of  infant  defendants  in 
an  action,  with  whom  they  reside,  In  refusing 
access  to  them  for  the  purpose  of  serving  process 
u|x)n  tlicni,  must,  in  law,  be  held  to  be  Uie  act 
of  the  infants.— Steinhardt  v.  Baker  (Sup.)  707. 

The  provisions  of  I^wa  1853.  c.  611,  as  amend- 
ed by  I-aws  18(53,  c.  212,  relating  to  substituted 
service,  applied  to  infants  as  well  na  othyr  de- 
fendants.—Steinhardt  V.  Baker  (Sup.)  707. 

Legal  process  is  void,  when  retnriinble  on  Sat- 
urday, which  is  observed  as  a  holy  day  by  de- 
fendant, in  view  of  I'en.  Code,  i  2<1.  maknig  it 
a  misdemeanor  to  cause  writs  against  such  per- 
sons to  be  returnable  on  such  day. — Martin  v. 
Goldstein  (Sup.)  001. 

I'en.  Code,  §  271,  makiag  it  a  misdcuieanor  to 
serve  process  returnable  on  Saturday  against  one 
wild  observes  the  day  as  a  holy  day,  hrld  to  re- 
quire an  intent  to  violate  the  act. — Martin  v. 
Goldstein  (Sup.)  961. 

PROMISSORY  NOTES. 

See  "BiUs  and  Notes." 

PROOFS  OF  LOSS. 

See  "Insurance.' 

PROPERTY. 

Conversion  of  personalty  into  realty,  see  "Con- 
version." 

PUBLICATION. 

Of   libel,   see   "Libel   and    Slander." 
Service  of  process  by,  see  "Process." 

PUBLIC  IMPROVEMENTS. 

See  "Municipal  Corporationa." 

PUBLIC  ROADS. 

See  "Highways." 
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RAILROADS. 


Kidit  to  lay  out  street  over  railroads,  see  "Em- 
inent Domain." 

All  injury  at  a  railroad  crossinf;  held  caused  by 
oimriilmtory  DesIiKence  of  plaintifTg  inteHtnte. — 
Itorzcvizy  v.  Delaware,  L.  &  VV.  R.  Co.  (Sup.) 
27. 

WiilkiiiK  onto  a  railroad  track  at  a  croKsing 
wIk«i  it  is  obscured  by  smoke  is  contributory  nog- 
ligouco.— V:ihue  v.  New  York  Cent.  &  H.  R.  R. 

Co.  (Sup.)  ar>«. 

SiiK-e  the  repeal  of-  the  statute  rt>quirins  the 
giving  of  signals  at  railroad  crossings  of  Uigh- 
wiiys,  the  question,  in  a  case  where  negligence 
of  n  railroad  company  at  such  a  cro««ing  is 
cli!irg<'(l,  is  whether  the  engineer  exerei.s(Hi  ade- 
quate precaution  under  the  circumstances. — 
Bailey  v.  Jourdan  (Sup.)  399. 

Evidence  held  to  show  poraon  injured  at  rail- 
road crossing  guilty  of  contributory  negligence. 
-r.amh  V.  New  York  Cent.  &  H.  R.  R.  Co.  (Sup.) 
4(M. 

Where  defendant  knew  that  there  was  no 
watchman  at  a  railroad  crossing,  Md  error  to 
allow  the  jury  to  consider  the  failure  of  the 
railroad  company  to  keep  a  watchnmn. — lianib 
V.  .New  York  Cent.  &  II.  R.  U.  Co.  (Sup.)  404. 

The  evidence  in  a  cane  in  which  one  X.  had 
Ihh'u  killed  by  a  railroad  tr"(!n,  but  the  accident 
had  been  seen  by  no  one,  hrlil  to  justify  the  sub- 
mission to  the  jury  of  the  questions  of  both  negli- 
genc-e  and  contributory  negligence.— Noble  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Sup.)  645. 

Company  held  not  negligent  in  maintaining  a 
buckthorn  wire  fence,  so  as  to  render  it  liable 
for  Injuries  to  stock. — Stisser  v.  New  York  Cent. 
&  II.  It.  R.  Co.  (Sup.)  1014. 

RATIFICATION. 

By  corporation,  see  "Corporations." 

RECEIVERS. 

In  supplementary  proceedings,  see  "Execution." 
Of  corirarations,  see  "Corporations." 

.\u  agreement  by  the  receiver  of  a  corporation 
to  take  anil  sell  certiiin  property  thereof,  held 
b.v  one  of  the  offleers  as  custodian  for  the  sheriff, 
who  has  levied  on  it.  and  to  pay  the  judgment  out 
of  the  proceeds,  though  technically  requiring  the 
leave  of  the  court,  will  be  enforced. — People  v. 
National  Mut  Ins.  Co.  (Sup.)  102. 

When  attached  projierty  is  taken  into  the  hands 
of  .-I  re<-eiver,  subject  to  the  attachment,  the  lien 
of  the  attaching  creditor  comes  in  ahead  of  the 
reeriver's  claim  to  compensation. — In  re  Atlas 
Iron  Const.  Co.  (Sun.)  467. 

A  judgment  taken  in  favor  of  the  receiver  ap- 
pointed in  a  suit  to  set  aside  a  conveyance, 
against  the  defendant  in  the  action,  held  not  to 
l»e  subject  to  sale  by  the  receiver,  especially 
against  the  protest  of  the  plaintiff.— Cfoldberg 
T.  Jacocks  (Sup.)  479. 


The  appointment  of  a  reeeiver  by  a  decree  of 
court  cannot  be  revoked,  nor  the  decree  mod- 
ified, upon  the  mere  applicntion  of  a  strauKor 
to  the  action,  claiming  to  have  aeouired  a  right 
in  the  property  which  is  the  subject  thereof. — 
Wright  V.  Weisel  (Sup.)  483. 

In  an  action  of  ejectment  against  a  receiver, 
an  injunction  should  not  be  granted  to  re.strain 
him  from  paying  out  the  rents,  as  directetl  in 
the  judument  appointing  him. — Pfeffer  t.  Kling 
(Sup.)  301. 

Acts  of  the  creditor  in  a  sujiplomentary  pro- 
ceeding hrhl  to  be  a  w.iiver  of  hw  right  to  notit-e 
of  application  for  a  reeeiver  in  a  later  proceed- 
ing.—Barnett  V.  Moore  (Sup.)  668. 

Vouchers  showing  payment  are  insufflcient  to 
show  the  propriety  of  the  demand.— Hanlt  v. 
I.«vy  (Sup.)  815. 

It  was  improper  to  allow  the  receiver  for  mon- 
ey paid  by  his  attorneys  tM  services  which  were 
part  of  their  ordinary  routine  work  and  not  proved 
to  have  been  a  necessary  disbursement.— Uardt 
V.  U'vy  (Sup.)  815. 

On  a  reference  to  state  the  receiver's  account, 
held  that  the  validity  of  the  apiwintment  could 
not  be  questioned,  it  having  already  been  aus- 
tainerl  by  the  general  term.— Hardt  v.  Levy  (Sup.) 

olO. 

Under  an  order  to  a  referee  to  make  all  sneh 
just  allowance  as  the  receiver  may  be  entitled  tn 
according  to  law,  an  allowance  should  be  made 
for  all  proper  outlay  incurred  by  the  receiver  in 
the  discharge  of  his  duty.— Hardt  v.  Levy  (Sup.) 
815. 

Where  a  person  is  made  defendant  by  his 
individual  name  followed  by  the  word  "receiver." 
and  appears  generally  by  attorney,  who  in  his 
notice  states  that  he  appears  for  such  reeeiver. 
he  is  a  party  in  his  representative  capacity. — Gra- 
ham V.  Lawyers'  Title  Irs.  Co.  (Sup.)  1055. 


RECORDS. 


On  ni>|)enl.  see  ".Appeal." 
in  criminal  cases,  see 


'Criminal  Law.' 


REFERENCE. 

On  discovery  of  a  small  erro"  in  the  judgment 
on  re|)ort  of  referee,  a  new  trial  before  a  new 
referee  sliould  not  be  ordered,  but  the  trial  con- 
tinued before  the  old  referee.- Ferguson  v. 
Bruckman  (Sup.).  23. 

A  motion  to  confirm  the  report  of  a  referee, 
upon  a  reference  other  than  for  the  trial  of  is- 
sues, is  required  only  if  exceptions  to  the  report 
are  filed,  and  snch  a  motion,  made  befot«  the  fil- 
ing of  exceptions,  is  premature,  and  ahoald  be 
denied.— James  v.  Horn  (Sup.)  187. 

At  the  expiration  of  eight  days  after  notice 
of  the  filing  of  the  report  of  a  referee,  upon  a  ref- 
erence other  than  for  the  trial  of  issues,  the  pr^ 
vailing  party,  upon  proof  by  affidavit  of  the  fil- 
ing of  the  report  and  giving  of  notice,  and  by 
the  certificate  of  the  derk  that  no  exceptions  have 
been  filed,  is  entitled  as  of  right  to  an  order  con- 
firming the  report— James  v.  Horn  (Sup.)  187. 
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Where  ownership  of  award  for  land  taken  for 
street  was  contested,  and  there  was  a  reference. 
hdd  that  the  reference  wag  properly  direotod  to 
proceed  pending  an  appeal  from  the  order  of  ref- 
erence.—In  re  Opeuinjc  of  MorriK  St.  (Sup.)  312. 

The  time  to  serve  exceptions  to  the  report  of  a 
n'feree  or  to  amwal  from  a  judsment  c-annot  be 
liinitjHl  even  when  the  report  has  been  filed,  and 
the  jnddnient  entered  by  the  exceptant  and  iip- 
p«'llant  luiuself.  exct'pt  by  service  mmn  him  of  a 
coiy  of  the  report,  with  notice  of  filing,  and  a 
copy  of  the  judgment,  with  notice  of  entry.— 
^ommers  v.  Ditniar  (Sup.)  667. 

REFORMATION  OF  INSTRUMENTS. 

An  instrument  will  not  be  reformed  merelv  be- 
cans<'  the  piuties  made  a  miHtiike  of  law,  bv  rea- 
son of  whicli  the  in.itruraent  did  not  effectuate 
their   Intention.— Weniple   v.   Hauenstein   (Sup.) 

RELEASE. 

Of  retiring  partner,  see  "Partnership." 

RELIGIOUS  SOCIETIES. 

.,^5*'?^  *^$.  constitution  and  discipline  of  the 
Methodist  Protestant  Church,  the  president  of 
the  conference  has  power,  during  the  recess  of 
the  confen-nce.  to  employ  and  station  a  minister 
'?  .  a  vaouicy,  with<mt  the  consent  of  the 
church.— RobmsoD  t.  Cocheu  (Sup.)  55. 


ROADS. 


See  "Highways." 


REMAINDERS. 

Creation  by  wills,  see  "Wills." 

RENT. 

See  "Landlord  and  Tenant." 

REPLEVIN. 

Defendants,  who  were  attaching  creditors,  and 
a«  to  whom  the  action  had  been  dismissed,  hrlrl 
not  entitled  to  a  judgment  directing  a  return  of 
the  property  to  the  defendant  officer  who  had  de- 
faulted.—Oppenheim  V.  Lewis  (Snp.)  766. 

RES  JUDICATA. 

See  "JndKment." 

REVIEW. 

See  "Appeal";  "Criminal  Ijiw." 

REVIVAL 

Of  action,  see  "Abatement  and  Revival." 

RIGHT  OF  WAY. 

See  "Easements." 


SALES. 

See,  also,  "Vendor  and  Purchi 

Consignment  of  goods  for  sal 
consignon  from  proceeds  held  to 
lation  of  creditor  and  debtor  1 
and  consignee.— Baker  v.  Tnrr 

Taking  possession  under  a  bil 
dealers  with  the  vendor  of  the 
luf;  the  vendor  as  manager  foi 
salary,  and  paying  the  c.\|)eiise 
kclil  sufficient  to  supijort  the  t; 
under  the  hill  of  sale.— Kelly  v. 

The  provisions  of  Laws  18f)( 
to  the  method  of  se'ling  chati 
a  sale  under  an  agicenient  th 
remain  in  the  vendor  until  pay 
are  for  the  benefit  of  the  ven 
waived  by  him.— Warner  v.  Z< 

A  vendee  held  to  have  failei 
in  disatllrming  a  contract  of  sal 
for  the  full  price  of  goods  atl 
jected,  but  retained  by  him.— 
Box  Co.  V.  Baker  (Sup.)  885. 

The  doctrine  of  caveat  empto 
the  sale  of  a  machine  containin 
back  V.  WolBFe  (Sup.)  9<i8. 

Where  it  was  to  be  "demonst 
posed  purchaser  of  a  gas  govt 
vice  would  save  a  certain  per 
that  the  purchaser  was  eulitU 
test  before  being  bound  bv  it 
Control  C!o.  v.  Von  Raitz  (Sup. 

The  doctrine  of  caveat  empti 
where  the  seller  has  been  guilty 
resentations.— Wolf  v.  Michael 

Remedies  of  aeller. 

In  an  action  for  reftisal  to 
general  allegation  of  damage  i: 
yea  v.  Rayner  (Sup.)  437. 

When  chattels  sold  utider  a; 
tlie  title  shall  remain  in  the  ven 
of  the  price  arc  retaken,  the  vei 
to  sell  them  before  bringing  an 
vendee  for  the  price.- Warner 
5C0. 

On  the  trial  of  an  action  fo 
delivered,  a  judgment  betwwn 
in  a  suit  subsequently  comment 
after  those  sued  for  in  the  ac 
under  the  same  arrangement, 
dence.— Thayer  v.  Cable  (Sup.) 

Under  a  complaint  alleging  a 
of  goods  to  the  defendant,  pnx 
show  an  arrangement  betweet 
the  goods  should  be  delivered  < 
fendaut.  and  that  they  were 
were  charged  to  defendant.— 
(Sup.)  850. 

Bemedles  of  hujvr. 

In  an  action  against  the  ven<l 
to  recover  for  defects,  the  ve 


the  nmoiint  of  a  judgment  against  him  and  the 
■expense  of  defending  the  action. — Carloton  v. 
Liombard.  Ayres  &  Co.  (Sup.)  120. 

In  an  ai-tiou  against  the  vendor  of  merchandise 
to  recover  for  defects,  Aelrf,  on  the  evidence,  that 
it  was  a  iiuestion  for  the  jury  wliotlier  the  de- 
fects wer»'  raused  by  want  of  ordinary  care  in 
niHUuriiolurc. — Carleton  T.  Lombard,  Ayres  & 
O).  (Sup.)  120. 

Ill  nn  action  for  failure  to  deliver*  goods  at 
the  time  slipiilnted  in  a  contract,  damages  aris- 
ing Ihningli  iniibtlity  to  use  the  goods  in  com- 
pleting a  contract  which  required  a  I'orfeit  for 
delay  cannot  be  proved  unless  specially  plead- 
ed.—Tofiiilz  T.  King  Bridge  Co.  (Sup.)  418. 

A  vendee  who  rescinds  a  sale  of  goods  which 
•prove  to  be  unmerchantable  may  recover  the 
■o.xponso  of  carting  them  away. — Ruben  v.  Lewis 
(Sup.)  426. 

When  a  vendee  seeks  to  rescind  a  contract  of 
sale  because  of  false  representations,  and  of- 
fers to  return  the  goods,  a  refusal  by  the  ven- 
ilor  to  receive  them,  except  for  sale  for  the 
r<'ndee'8  account,  is  equivalent  to  an  absolute  re- 
iusal  to  receive  them,  and  dispenses  with  the 
I'ccessity  of  proving  an  actual  return.— Kuben 
v.  T/nvis  (Sup.)  426. 

Where  title  to  the  goods  sold  was  outstanding, 
the  buyer  might  recover  back  the  price  on  prov- 
ing that  fact  and  surrciidering  the  goods  to  the 
true  owner. — Wolf  v.  Michael  tSup.l  901. 

niere  was  a  sufflcieni  surrender  in  such  case 
where  a  lessee,  who  had  purchased  fixtures  from 
one  having  no  title  thereto,  acknowledged  the 
landlord's  title.— Wolf  v.  Michael  (Sup.)  001. 

SATISFACTION. 

See  "Accord  and  Satisfaction." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

I'l-efercntial  employment  of  veterans,  lee  "Offi- 
ctrs." 

SERVANTS. 

See   "Master  and   Servant" 

SERVICE. 

Of  process,  see  "Process." 

SET-OFF  AND  COUNTERCLAIM. 

Trial  de  novo  based  on  counterclaim,  see  "Ap- 
peal." 

A  ciiunterclnim  In  an  ac'.ion  for  trespass  on 
land  for  damages  in  olmtructiiig  the  alleged  high- 
way over  it  liHU  not  a  valid  co\interclaim.— Hall 
V.  Werney  (Sup.)  33. 

A  creditor  attached  his  debtor's  property,  and, 
after  making  an  agreement  to  discontinue  the 
suit  on  the  debtor's  conveying  certain  property, 
which  he  did,  refused  to  carry  out  the  agi-eementL 
aud  sold  under  the  attachment.     McU  a  good 


counterclaim  to  the  debt  in  a  new  action  on  the 
debt.— Cole  v.  Steams  (Sup.)  2:58. 

Breach  of  contract  and  consetiitenl  <liiiiiages  hrid 
a  basis  for  counterclaim.— -Cole  v.  Steams  (Sup.) 
238. 

A  claim  by  a  society  against  its  trensnrer,  for 
moneys  collected  by  him  and  not  accounted  for. 
is  not  necessarily  a  claim  for  conversion,  bat  may 
be  for  a  debt,  aud  can  accordingly  be  counter- 
claimed  in  an  action  on  contract  brought  by  the 
debtor  against  the  society. — Conyngham  t.  Shiel 
(Sup.)  374. 

In  an  action  for  an  assault,  a  counterclaim  may 
be  interposed  for  an  assault  alleged  to  have  been 
committed  at  the  same  time  and  place  by  tbv 
plaintifif  upon  the  defendant. — Murphy  t.  Mc- 
Quade  (City  Ct.  N.  Y.)  382. 

SHERIFFS  AND  CONSTABLES. 

The  right  of  a  sheriff  to  charge  keeper's  feet 
does  not  result  from  a  levy,  but  from  necessary 
or  proper  services,  proven  to  have  been  render- 
ed.—Waite  V.  P.  J.  Kaldenberg  Co.  (Sup.)  516. 

When  an  attachment  baa  been  settled,  and  the 
sheriff  directed,  by  the  plaintiff  or  his  attorney, 
to  release  the  levy,  the  plaintiff  or  his  attorney 
becomes  liable,  by  operation  of  law,  for  tlie  feej 
of  the  sheriff.- Duffy  v.  Burton  (Sup.)  642. 

SHIPPING. 

Bill  of  lading  hM  not  conclusive  as  to  amount 
of  goods  carried  on  vessel. — Waydell  v.  Adams 
(Sup.)  240. 

Charterers  of  vessel  /leW  not  estopped  to  dis- 
pute statements  of  bill  of  lading  aa  to  amount  of 
merchandise. — Waydell   v.  Adams   (Snp.)  240. 

SLANDER. 

See  "Uha  and  Slander." 

SPECIAL  APPEARANCE 

See   "Appearance." 

SPECIAL  LAWS. 

See  "Statutes." 

SPECIFIC  PERFORMANCE. 

Jurisdiction  of  suit  for  specific  performance  of 
contract  of  insurance,  see  "Equity." 

Spedfic  performance  refosed  to  be  decreed  be- 
cause of  Diaintiff's  delay. — Steinhardt  t.  Baker 
(Sup.)  707: 


STARE  DECISIS. 


See  "Costs." 


STATUTE  OF  FRAUDS. 

See  "Frauds.  Statute  of." 
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STATUTE  OF  LIMITATIONS. 

See  "limitation  ot  Actions." 

STATUTES. 

Proof  of  foreign  laws,  see  "Evidence." 

Tjiws  1896,  c.  448.  embrarinp  all  the  cities  of 
the  sooond  class  and  parts  of  the  cities  of  tlie  first 
and  tliird  classes,  and  not  relating  to  the  proper- 
ty aEFiiirs  or  government  of  cities  or  the  severtil 
departments  thereof,  is  neither  a  general  nor  a 
speciiil  city  law.— Fox  v.  Molinwk  &  H.  R.  Hu- 
mane Soc.  (Sup.)  232;    Evuus  v.  Same,  Id. 

Laws  1896,  c.  448.  relating  to  all  persons 
generally,   harboring  dogs   in   citios   within   the 


spefified  limits  of  popnintion,  as  a  class,  is  not 
a  priviiti-  or  local  bill.— Fox  v.  Mohawk  Sc  H.  R. 
Humane  Soc.  (Sup.)  232;   Evans  t.  Same,  Id. 

An  act  entitled  "An  act  to  require  the  B.  R. 
R.  Co.  to  extend  its  railroad  in  tne  city  of  New 
York,  and  to  regulate  the  use  and  operation  of 
the  railroad  of  said  company,"  does  not  violate 
sec'tioii  1(i  of  article  3  of  the  constitution  of  the 
Btote.— Potter  t.  CoUis  (Sup.)  471. 

A  prohibition  on  the  free  alienation  of  prop- 
erty must  be  strictly  construed. — Parish  v.  Rog- 
ers (Sup.)  1058. 

General  Condemnation  Law  and  Grade  Cross- 
ing Law  each  is  cnmplote  in  itself,  and  they  are 
not  to  be  construed  in  pari  materia. — In  re  Grade 
Crossing  Com'rs  of  City  of  Buffalo  (Sup.)  1070. 
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STATUTES  CONSTRUED. 

t  3215,  subd.  1 889 

«§  3240,  3334 1070 

i  3372 1070,  1071 

CODE  OP  CRIMINAL  PRO- 
CEDURE. 
{  398 1021 

PENAL  CODE. 

f  271 061 

I  502 808 

8  714 970 

REVISED  STATUTES. 
Volume  1. 

Page  662,  §«  8.  9,  14 582 

Page  6R3.  §!  15,  16 852 

Page  724.  8  63 306 

Sighth  EdiUcn. 

Volame  4, 
Part  2,  ch.  7 776 

CITY  CHARTERS. 

Brooklyn.  Laws  1854,  ch. 
384.  tit.  4,  8  16.  Amend- 
ed by  Laws  1873,  ch. 
863,  tit.  18,  8  27 660 

Brooklyn.  Laws  1888,  ch. 
583    172,  811 

Buffalo.  Laws  1891,  ch. 
105,  88  236,237 204 

VILLAGE  CHARTERS. 

McGrawville.  Laws  1869, 
ch.  486,  8  34 519 

Norwich.  Laws  1895,  ch. 
374,  tit.  3,  8  3,  subd.  30  59t5 

LAWS. 

18.50,  ch.  140,  art.  2,  8  39  414 
1&'53,  ch.  02 43 


1853,  ch.  511.  Amended  by 
Laws  1863.  ch.  212 707 

1854.  ch.  140 471 

IS.'Vl,  ch.  384,  tit.  4.  8  16. 

Brooklyn   City   Charter. 
Amended  by  Laws  1873, 

ch.  803.  tit.  18,  8  27 060 

1858,  ch.  314.  8  1.  Amend- 
ed by  Laws  1894,  ch.  740  662 

1858,  ch.  314,  8  2 662 

1863,  ch.  212 707 

18G9,  ch.  486,  8  84.  Mc- 
Grawville Village  Char- 
ter    619 

1870,  ch.  291 653,  1080 

1870,  ch.  291,  tit.  2,  8  13.  .   C9J) 
1870,  ch.  291,  tit.  2,  J  13. 
Amended  by  Laws  1895, 

ch.  146 1084 

1870,  ch.  291,  tit  7,  8  1. 
Amended  by  Laws  1890, 
ch.  243.  S  2 43 

1873,  ch.  863,  tit  18,  8  27.  660 

1874,  ch.  478 471 

1878,  ch.  59 1080 

1880,  ch.  256 217 

1880,  ch.  542,  8  11 570 

1881,  ch.  141 217 

1882,  ch.  410,  8  1367 441 

1X84,  ch.  312.  Amended  by 

Laws  1896,  ch.  821 10S:i 

1885.  ch.  26.  88  123,  125.  AiXXl 

1885,  ch.  342,  j  4 721 

1885,  ch.  342,  8  18 6(«! 

188.5.  ch.  501 .570 

1880,  ch.  573,  8  12 HftO 

1887,  ch.  244 .540 

1887,  ch.  462,  8  8 8fHt 

IRSS,  ch.  345 1070.  1071 

1888,  ch.  525 609.  KIN4 

1888.  ch.  .583 217 

1888,  oh.   583.     Brboklyn 

City  Charter 173 

1888,  ch.  583,  tit.  19. 

Brooklyn  City  Charter..  311 

1890,  ch.  565,  8  91 64 

ISno.  ch.  568,  8  53 202 

1S!M).  ch.  5(«.  8  81 20$ 
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1890,  ch.  509.  J  29 52(i 

1890,  ch.  5«S».  S  38.  Amend- 
ed by  LawK  189.-..  oh.  2(i2  202 

1891.  c-h.  106,  S«_23»i.  237. 
Buffalo  C-ity  Charter. . . 

2^.  2(K 
1891,  ch.  105,  tit.  22.  i  -IM. 
Amended  by  liHWg  1894, 
ch.  691 989 

1891.  ch.  12H ti21 

1892.  ch.  114 Sns 

]8SKi,  ch.  399 507 

1892.     ch.     (J80.     {     1(6. 

Amended  by  Laws  1890, 
ch.  909 898 
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1892.  ch.  08(i,  «  69 622 

1892.  ch.  (i90,  8  5« 841 

ISJCi.  ch.  («Kt.  J  278 696 

1S<(3.  ch.  4.-.2 a47,  959 

18!)3,  ch.  <i!« 1080 

1S03,  ch.  708 608 

18W,  ch.  .56 727 

18'.)4.  ch.  (!88 992 

185)4,  ch.  (an 989 

1804,  ch.  740 61:2 

189,').  ch.  146 1084 

1895.  ch.  2(i2 202 

1895.  ch.  374.  tit.  3.  S  3. 
8ubd.  30.  Norwich  Vil- 
lage Charter 596 


1W.5.  cb.  630 2S1 

1H»5,  ch.  934 »4.-. 

18!XS,  ch.  178 6:rJ 

189(!.  ch.  243.  S  2 4:! 

18»«,  ch.  448 2rj 

1890,  ch.  547 2;t 

1896,  ch.  .547,  §83 a".;* 

18;>6,  ch.  mt 5»B> 

189(5,  ch.  748 4.")0.  451.  4»U 

189(>.  ch.  S21 .5(*4.  HW3 

180<t,  ch.  908,  i  230 2W 

18JMi.  ch.  909 701.  «*» 

1807,  {  91a.  Eeal  Property 

Act <*>$» 


STOCK. 

See  "Corporutionij." 

STOCKHOLDERS. 

See  "Buildine  and  Loan  .Viwocintions";  "Corpo- 
rations." 

STORAGE. 

See  "Warehounemen" ;    "Wharves." 

STREET  RAILROADS. 

Injuries  to  pasoengers,  see  "Carriers." 
Mandamus    to    compel    ixRuancc    of    permit    to 

change  motive  power,  see  "Mandamus." 
Taxation  of,  see  "Tajcation." 

In  estimating  the  proportion  of  consents  to  the 
construction  of  a  surface  railroad  in  a  street,  not 
only  projjerty  which  fronts  on  such  street  is  to 
be  considered,  but  also  all  property  bounded  on 
such  street,  though  fronting  on  another. — Tiede- 
mann  v.  Staten  Island  Midland  R.  Co.  (Sup.)  64. 

The  rule  as  to  observing  all  signs  of  approach- 
ing danger  held  not  to  apply  to  a  railroad  oper'- 
ated  in  a  public  street,  and  such  a  railroad 
held  liable  for  running  down  a  wagon  which  was 
crossing  in  front  of  a  dummy  engine. — Xolan 
V.  New  York  Cent.  &  H.  R.  R.  Co.  (Sup.)  447. 

A  permit  from  the  iHMrd  of  electrical  control 
is  not  required  for  the  change  of  the  motive 
power  of  a  street  railroad  in  New  York  City  to 
electricity,  when  the  consent  of  the  railroad 
commissioners  and  property  owners  has  been 
obtained.— Potter  v.  CoUis  (Sup.)  471. 

It  seems  that  the  general  railroad  act  prohibits 
a  contract  between  a  city  and  a  «treet-railroad 
company  to  allow  the  latter  always  to  operate 
its  cars  at  a  certain  sjieed. — City  of  Brooklyn  v. 
Nassau  Electric  R.  Co.  (Sup.)  651. 

It  seems  that  the  regulation  of  the  speed  of 
street  cars  cannot  be  the  subject  of  contract, 
either  by  the  legislature  or  the  common  ctmncil 
of  a  city. — City  of  Brooklyn  v.  Nassau  Rlectric 
It.  C!o.  (Sup.)  651. 

The  consent  given  by  the  city  of  Brooklyn  to 
the  construction  of  the  road  of  the  Nassau  Elec- 
tric Railroad  Company  did  not  constitute  a  con- 


trac-t  that  the  latter  should  always  have  the  right 
to  <ii)prate  its  cars  at  a  siieed  of  10  mili>s  per 
hour. — City  of  Brooklyn  v.  Nassau  Electric  R. 
Co.  (Sup.)  661. 

Where  plaintiff  was  injured  at  a  crussinK  acri- 
dent.  held  that  the  questions  of  his  and  tlio  com- 
pany's negligence  were  for  the  jiur.— Hunter  t. 
ITiird  Ave.  R.  Co.  (Sup.)  1010. 

STREETS. 

Munici^)al  control  of,  sec  "Municipal  Corpora- 

SUMMONS. 

See    "Process."   ' 

SUPPLEMENTAL  PLEADING. 

See   "Pleading." 

SUPPLEMENTARY  PROCEEDINGS. 

See    "Execution." 


SUPREME  COURTS. 


See   "Courts." 


SURETYSHIP. 


"Mu- 


See  "Principal  and  Surety." 

TAKING  CASE  FROM  JURY. 

See  "Trial." 

TAXATION. 

Assessments  for  public  improvements,  see 

uicipal  Corporations." 
Of  costs,  see  "Costs." 
Recovery  of  taxes  paid,  see  "Payment." 

The  dog  license  fees  provided  by  Laws  1896.  e. 
448,  are  not  taxes,  and  are  not  governed  by  tlic 
provisions  of  the  constitution  of  the  state  relnt- 
ing  to  the  imposition  of  taxes. — Fox  v.  Mohuwk 
&  H.  R.  Humane  Soc.  (Sup.)  232;  Evans  v. 
Same,  Id. 
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I^io^earty  taxable, 

A  Ktreot-rnilroad  company  whose  indebtedness 
»'xc*»<Ml8  the  value  of  its  |)er80ualty  is  not  liable 
»i»  assessment  on  the  i)ersoimlty. — People  v. 
lioard    of  Assessors  of  Brooklyn  (Sup.)  385. 

Franchises  of  a  railroad  company  are  not 
Iialil<-  to  local  taxation. — People  v.  Board  of  As- 
>«-..>MorK    of  Brooklyn  (Sup.)  385. 

The  •vahie  of  the  franchise  of  an  electric  li)cht 
•  •orporation  is  not  subject  to  local  taxation.— 
I*«'opIe  V.  Board  of  Assessors  of  Brooklyn  (Sup.) 

Valtie  of  patent  riKhts  is  not  subject  to  local 
luxation. — P<-oi>U'  v.  Board  of  Assessors  ot 
Urooklyn  (Sup.)  :)88. 

A.B««MineBt  and  Ictj. 

All  assessment  of  real  estate  for  taxation  to 
tbe  ••Kstate  I.."  or  "U'rs  I.,."  or  "L.  I-Nt."  is 
illo^al. — Adams  T.  Board  of  Sup'rs  of  Monroe 
County  (Sup.)  48. 

■Where  there  had  l>een  no  depreciation  of  real 
•  ■state,  hdil  that  comi)aiiy  could  not  diminish  lia- 
I'ility  for  taxation  l>y  cliargiuK  off  from  real  es- 
tate to  good  will  account. — People  v.  Board  of 
A.'^sessors  of  City  of  Brooklyn  (Sup.)  209. 

Where  value  of  personal  asuets  of  company 
<"ouI<i  not  be  definitely  awvrtained  for  purposi'  of 
taxation,  hrlil  that  it  might  be  fixed  as  market 
value  of  capital  stock,  less  assessed  value  of  real 
•■state. — People  v.  Board  of  Assessors  of  City  of 
Kro6klyn  (Sup.)  299. 

A  reasspsiBment  may  be  ordered  to  determine 
the  application  of  money  borrowed  by  a  rail- 
ri«i^i  company  prior  to  the  asse.igment. — People 
V.    Board  of  Assessors  of  Brooklyn  (Sup.)  liSH. 

The  charter  of  the  village  of  McGniwville  does 
^•>t  reijuire  that  the  assessment  roll  shall  be 
v«>rifieU  as  town  assessment  rolls  are  verified, — 
I^ord    v.   Cooper   (Snp.)   519. 

In  estimating  the  stock  of  a  corporation  em- 
ployed in  the  state  the  comptroller  is  not  com- 
(lelled  to  exclude  that  portion  of  the  assets  of  the 
••orporation  which  consists  of  merchandise  im- 
ported by  it  in  original  ini broken  packages, — I'eo- 
|.Ie  V.  Roterts  (Sup.)  570. 

In  estimating  the  8tf)ck  of  a  corporation  em- 
I>loyed  in  the  state,  the  debts  and  liabilities  of 
t'le  corporation  must  be  taken  into  ac<s)uiit,  and 
the  uncontradicted  allldavit  of  an  otBcer  of  the 
•'(irporatiou  as  to  snch  debts  cannot  be  disre- 
garded.—People  V.  Koberts  (Sup.)  570. 

An  assessment,  where  the  assessors  had  juris- 
•iiction  of  the  subject  of  taxation  and  of  relator, 
will  not  be  reviewed  in  the  absence  of  evidence 
that  the  assessment  was  capricious  or  arbitrary. 
—In  re  Poughkeepsie  &  E.  Ry.  Co.  (Sup.)  884, 

Transfer  taxes. 

Act  May  27,  1806  (section  230)  does  not  es- 
tablish the  rule  for  fixmg  tlie  value  of  an  estate 
in  remainder  for  the  pnrjiose  of  the  transfer  tax. 
—In  re  Sloane's  Estate  (Sup.)  2(i4. 

Hale  for  determining  the  value  of  a  legacy  in 
remainder,  for  the  purpose  of  transfer  tax,  deter- 
mined.—In  re  Sloane's  Estate  (Sup.)  264, 

The  provision  of  the  transfer  tax  act  relating 
to  persons  to  whom  a  decedent  atnod  in  the  mu- 


tually acknowledged  relation  of  a  parent  applies 
oiily  to  illegitimate  children  of  decedent.— In  re 
Beach's  Estate  (Sup.)  354. 

Where  will  provides  for  annual  payments  to 
executors  m  lieu  of  commissions,  only  the  pres- 
ent value  thereof  can  be  deducted  from  the  es- 
tate in  determining  its  value  for  the  purpose 
of  the  transfer  tax.— In  re  Gould's  Estate  (Sup.) 
5u(i. 

In  fixing  the  amount  of  expenses  of  adminis- 
tration, to  be  d(>ducted  from  an  estate  in  order 
to  determine  its  value  for  the  purposes  of  the 
transfer  tax,  it  is  proper  to  add  to  the  amount 
already  expended  when  the  determination  is 
made  the  amount  estimated  to  be  expended 
thereafter.— In  re  Gould's  Estate  (Sup.)  506. 

In  appraising  stocks  for  the  transfer  tax.  anv 
sales  of  stocks  listed  on  the  exchange  may  be 
used,  though  not  in  blocks  as  large  ns  those  be- 
longing to  the  estate.— In  re  Gould's  Estate 
(Sup.)  306. 

A  legacy  hiM  to  be  a  payment  of  a  debt,  and 
not  a  gratuity,  and  not  subject  to  transfer  tax. 
—In  re  Gould's   Estate  (Sup.)  506. 

In  estimating  deductions  from  an  estate  to  fix 
the  amount  on  which  a  transfer  tax  is  payable, 
foreign  executors'  commissions  are  to  be  cal- 
culated at  the  rate  payable  in  this  state.— 1»  re 
Kennedy's  Estate  (Surr.)  906. 

In  ascertaining  the  amount  of  a  legacy  sub- 
ject to  the  transfer  tax,  the  sum  which  will 
be  payable,  as  a  legacy  tax,  in  a  foreign  juris- 
diction, should  not  lie  deducted.- In  re  Kenne- 
dy's Estate  (Surr.)  906. 

TENANCY  IN  COMMON. 

When  tenants  in  tommon  agree  between  them- 
selves to  make  repairs,  and  such  repairs  are  aft- 
erwards made  and  paid  for  by  one  of  the  tenants 
in  common,  he  is  entitled  to  charge  a  proportion- 
ate share  of  the  expense  to  his  co-tenant.— Ged- 
ney  v.  Gedney  (Sup.)  590. 

When  a  tenant  in  common  of  one-half  of  real 
property  agrees  with  the  representative  of  the 
remaining  interests  that  each  shall  collect  halt 
of  the  rents  of  the  property,  but  one  collects  more 
than  the  other,  the  latter  is  entitled  to  recover 
half  the  excess.— Gedney  v.  Gedney  (Sup.)  590. 

On  a  sale  of  furniture  to  L.  and  his  wife.  It 
vested  in  them  as  tenants  in  common,  and  an  ac- 
tion could  be  maintahied  between  the  assignee 
of  one  and  the  execution  vendee  of  the  other  to 
obtain  a  sale  of  the  furniture  and  division  of  the 
proceeds,- Bauniann  v.  Guion  (Sup.)  715. 

TENANTS. 

See  "Landlord  and   Tenant" 


TITLE. 


Of  acts,  see  "Statutes.' 
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TORTS. 


Liability  of  pities,  8ee  "Municipal  Corporations." 
Persouu]   liability   of  executor,  aee   "Kxecutors 
and  AdniiniBtrators." 

TOWNS. 

Town   elections,    see   "Elections";    "Municipal 
Oorpori^tlons." 

TRANSFER  TAXES. 

See  rrazation." 

TRESPASS. 

When  the  owner  of  premises  has  sold  and  con- 
veyed them,  his  right  of  action  to  restrain  the 
continuance  of  a  trespiiss  which  affects  the  en- 
joyment of  the  premises,  or  interferes  with  the 
easements  of  light,  nir,  nnd  access,  ceases  to  ex- 
ist—Button  T.  MetroiKjlitan  Bl.  Ry.  Co.  (Sup.) 
168. 

TRIAL 

See,  also,  "Dismissal  and  Nonsnit." 
Rig«  to  jury  trial,  sec  "Jury." 

A  provision,  in  an  order  extendinR  a  defend- 
ant's time  to  answer,  that  the  issue  shall  be  of 
the  original  date,  does  not  affect  the  necessity 
for  giving  a  new  notice  of  trial,  and  filing  a  new 
note  of  issue,  when  an  amended  answer  is  served 
after  the  issue  raised  by  the  original  answer  has 
been  placed  on  the  calendar. — Coler  t.  Lamb 
(Sup.)  117. 

A  motion  for  leave  to  go  to  the  jury  is  one 
of  the  proceedings  in  the  trial,  and  the  correct- 
ness of  a  ruling  upon  it  is  sufficiently  raised  by 
an  exception,  no  order  upon  such  motion  being 
requisite  or  proper. — Holzmann  t.  Monell  (Snp.) 

When  the  case  has  been  placed  on  the  cal- 
endar, and  an  amended  answer  is  afterwards 
served,  the  issue  originally  made  being  destroy- 
ed, the  case  should  be  stricken  from  the  calendar. 
—Coler  V.  Lamb  (Sup.)  117. 

The  justice  sitting  for  the  trial  of  preferred 
causes  has  power  to  regulate  the  disposition  of 
cases  on  the  day  calendar,  and,  if  it  is  unjust  to 
compel  a  party  to  go  to  trial,  to  postpone  the 
case. — Brady  v.  Kinetoscope  Blxhibiting  Co. 
(Sup.)  108. 

Where  facts  entitling  a  defendant  to  a  refor- 
mation of  a  contract  on  the  ground  of  mistake 
or  fraud  are  pleaded  as  a  defense  in  an  action 
on  the  contract,  the  issue  may  properly  be  de- 
termined at  trial  term,  and  need  not  be  sent 
to  special  term  for  a  separate  hearing. — Ben- 
nett V.  B^dison  Blectric  Illuminating  Co.  (Sup.) 
459. 

Correctness  of  charge  to  which  no  objection 
was  made  cannot  be  questioned. — Barnes  t.  Loew 
(Sup.)  901. 

In  a  suit  to  compel  reconveyance  of  property, 
held  unnecessary  to  find  whether  the  conveyance 


was  absolute  or  by  way  of  mortgage. — Oortnj  t 
Strauchen  (Sup.)  961. 

I.a^\■s  1894,  c.  688,  amending  Code  CSv.  Pnv 

§«  1022.  1023,  did  not  reUeve  trial  courts  trma  *- 
ciding  issues  of  fact  and  law,  and  from  disR-JosB; 
how  tliosc  issues  were  decided. — Shaflfex  ▼.  Jiirtk 
(Sup.)  992. 

ReoepUoa  of  evldenoe. 

It  is  not  error  to  deny  a  motion,  made  by  tt: 
defendant  at  the  close  of  a  case,  to  strike  '.:' 
"what  transpired  between"  the  plaintiflf  and  :. 
third  party,  as  immaterial,  incompetent,  and  »■' 
connected  with  the  defendant,  when  part  of  thi- 
testimony  included  .vithin  the  motion  vras  elicit^*, 
by  the  defendant's  counsel. — Bryan  ▼.  Ofc«=i: 
(Sup.)  349. 

The  order  of  proof  is  always  in  the  dis<T<- 
tion  of  the  trial  judge,  and  exceptions  to  e^r 
dence  of  conversations  with  one  not  shown  it 
be  the  agent  of  a  party  are  obviated  by  subse- 
quent proof  that  he  is  such  agent. — Lauahan  v. 
Henry  Zeltner  Brewing  Co.  (Sup.)  431. 

Evidence  practically  a  repetition  of  testimonr 
given  in  chief  held  not  to  be  rebuttal,  and  to  hf- 

Sroperly   excluded. — Gibson   v.   Johnson    (Snp-' 
70. 

Evidence  admitted  without  objection,  thonrii 
inadmissible,  is  projwrly  considered  by  tbe  crairr. 
— American  Gas  Control  Co.  v.  Kramer  (Snp.t 
871. 

Objectionable  form  of  a  question  hM  cored  bj 
a  ntnresponsiye  answer  tiiat  was  not  objected  tc. 
—Hunter  t.  Third  Ave.  B.  Co.  (Snp.)  1010. 

Taking  oaae  frost  Jm^.- 

It  is  not  error  when  the  plaintiff,  before  rest- 
ing his  case,  applies  to  withdraw  a  jurfv,  to 
grant  such  motion,  and  deny  a  motion  by  tlie 
defendant  for  a  nonsuit.— Yellow  Pine  Co.  t. 
Gutwillig  (City  Ct  N.  Y.)  251. 

When  a  defendant  gives  an^  evidence,  the  que»- 
tion  is  never  whether  the  plaintiff's  evidence  was 
sufficient,  hut  whether,  on  the  whole  case,  thfre 
was  a  question  for  the  jury. — Jones  v.  Dnion  Ky. 
Co.  of  New  York  City  (Sup.)  321. 

Direction  of  a  verdict  for  defendant  !•  ern.r 
where  the  evidence  does  not  entitle  Iiim  thereto 
on  the  merits,  though  plaintiff  rested  before  in- 
troducing sufficient  evidence  to  prove  his  case. — 
Dennison  v.  Musgrave  (City  Ct.  N.  Y.)  530. 

Where  both  parties  asked  the  direction  of  a  ver- 
dict, the  court's  findings  of  fact,  as  eTidenced 
by  the  verdict,  are  conclusive.— Pickett  y.  Met- 
ropolitan Life  Ins.  Co.  (Sup.)  693. 

Inatrnotioiie. 

A  judge  is  not  bound  to  charge  the  jnry  as  to 
how  it  shall  find.  If  it  finds  one  way  or  another 
as  to  particular  facts  in  the  case. — Smith  v. 
Gray  (Sup.)  180. 

An  exception  to  the  instruction  to  a  jury  to 
return  a  verdict  for  plaintiff  hdd  to  raise  tbe 
question  whether  there  were  any  facta  to  be 
considered  by  the  jury. — Rauth  v.  Scheer  (Ciir 
Ct.  N.  Y.)  539. 

A  request  for  instnicttun  hdd  to  have  been 
substantially  given.— Hunter  v.  Third  Ave.  B. 
Co.  (Sup.)  1010. 
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TROVER  AND  CONVERSION. 

RiKht  of  chattel  mortgagee  to  maintalu  trorer, 
see    "Chattel  MortgageB." 

To  constitute  converalon  there  must  hare  been 
poKseesion  by  plaintiff,  or  a  right  to  actual  pos- 
B(>8Kion.— Smith  v.  Smalley  (Sup.)  277. 

A  demand  and  refusal  held  unnecessary  where 
defendant  has  come  into  possession  wrongfully. 
—Smith  T.  Smalley  (Sup.)  277. 

In  an  action  for  conversion  of  a  trunk,  held 
on  storage,  where  defendant,  upon  an  alleged 
order  from  plaintifiTs  agent,  which  he  claimed  to 
have  lost,  had  delivered  the  trunk  to  a  third 
party  whom  he  did  not  produce  as  a  witness, 
and  whoso  identity,  though  known  to  him,  he 
had  refused  to  disclose  before  the  trial,  hcJd 
sufficient  to  justify  a  verdict  for  plaintiff.— 
Pashinska  v.  Selt  (City  Ct.  N.  Y.)  2,53. 

Ix'vying  on  and  selling  the  whole  of  partner- 
ship property,  under  an  execution  against  one 
p.artiii>r,  is  a  conversion. — Michalover  v.  Moses 
(Sup.)    45«. 

When  n  broker  pledges  stock  purchased  by  him 
for  a  customer  for  an  amount  greater  than  his 
lien  thereon,  and  afterwards  becomes  insolvent, 
he  thereby  converts  the  same. — In  re  Pierson's 
Estate  (Sup.)  557. 

Whether  there  had  been  a  demand  on  author- 
iH-rt  representative  of  defendant,  and  refiisal  to 
deliver,  held  a  question  for  the  jury. — Delahunty 
V.  Hake  (Sup.)  82». 

TRUSTS. 

See,    also,    "Executors    and    Administrators"; 

"Guardian  and  Ward";    "Insane  Persons," 
Creation  by  will,  see  "Wills." 

A  receipt,  signed  by  a  trustee,  for  a  sum  al- 
leced  to  have  been  paid  by  him  to  a  firm  of 
which  he  is  a  member,  is  no  higher  evidence, 
upon  his  accounting,  of  a  credit  claimed  by 
him,  than  his  own  oral  statement. — White  t. 
Rankin  (Sup.)  228. 

Upon  a  suit  for  an  accounting  against  one  of 
three  associates  in  a  bnilding  operation,  who 
had  acted  as  treasurer,  held,  tnat  the  case  was 
one  for  the  application  of  the  rule  that  a  trus- 
tee must  show"  correct  accounts,  and  that  all 
doubts  are  to  be  resolved  against  bira. — ^White 
V.  UanUn  (Sup.)  228. 

CMattoa. 

I'pon  the  evidence  in  this  case,  as  to  tlie 
denlings  between  husband  and  wife  in  relation 
to  the  wife's  property,  held,  that  equity  would 
impress  a  trust,  for  the  benefit  of  the  wife,  up- 
on sncb  property  in  the  hands  of  the  husband 
and  those  holding  title  thereto  for  his  use.— 
Lamb  t.  Lamb  (Sup.)  210. 

Where  property  has  been  obtained  by  a  hus- 
band from  his  wife,  equity  may  impress  upon 
snch  property,  in  the  hands  of  the  husband,  a 
triiBt  for  the  benefit  of  the  wife. — Lamb  v. 
Liimb  (Snp-X  219. 


An  agreement  to  pay  a  debt  oat  of  a  particular 
fund  held  not  to  creaie  a  trust  in  the  fund.— Wem- 
ple  y.  Hauenstein  (Sup.)  288. 

An  instrument  in  the  form  of  a  ^wer  of  at- 
torney, executed  by  one  about  to  die,  hdd  good 
as  a  trust  deed.— Tusch  t.  German.  Sav.  Bank 
(Sup.)  422. 

The  act  of  a  party  in  changing  an  account  in 
a  savings  bank  from  her  own  name  indiTidually 
to  her  name  as  trustee  for  another,  accompanied 
by  the  delivery  of  the  savings  bank  book  to  the 
person  named  as  beneficiary,  la  sufficient  as  a 
declaration  of  trust.— Prowus  v.  Porter  (Sup.) 
056. 

Rights  of  beaeflolsry. 

Evidence  held  to  show  that  the  surplus  in- 
come of  a  trust  estate  was  sufficient  to  pay 
debts  of  beneficiaries. — Schnler  v.  Post  (Sup.) 
18. 

In  an  action  to  subject  surplus  income  of  a 
trust  estate  to  debts  of  the  beneficiary,  evi- 
dence as  to  the  beneficiary's  mode  of  life  was 
competent. — Schnler  v.  Post  (Sup.)  18. 

A  beneficiary,  having  the  right  to  dispose  of 
the  trust  estate  by  will,  cannot  convey  title  in 
any  other  manner.— McDougall  v.  Dixon  (Sup.) 
280. 

Assignment  by  beneficiary  of  liis  interest  held 
void,  under  1  Rev.  St.  p.  724,  {  63.— Bull  v.  Odell 
(Sup.)  306. 

Laws  1893,  c.  452,  and  Laws  1896,  c.  547,  i 
83,  assuming  to  furnish  means  by  which  a 
beneficiary  can  alienate  the  interest  of  his  trustee 
without  his  consent,  held  unconstitutional, — Ovl- 
att  V.  Hopkins  (Sup.)  959. 

Appointment  of  tmatee. 

One  holding  under  a  void  assignment  from  the 
beneficiary  held  to  have  no  standing  to  apply  for 
the  removal  of  the  trustee. — Boll  t.  Odell  (Sup.) 
306. 

Former  employ^  of  the  person  entitled  to  the 
Income  of  the  trust  estate  held  disqualified  to 
serve  as  trustee  as  against  the  remainder-man.— 
In  re  Welch  (Sup.)  689. 

Though  the  court  might  appoint  a  trustee  on 
the  deatli  of  the  surviving  trustee  without  notice 
to  the   remainder-man.   htid,   that   it   had   power 

I  also  to  vacate  that  order  on  the  remainder-man's 

'  application.— In  re  Welch  (Sup.)  689. 

Under  real   property   law   (section  91a),   hM, 

that  a  remainder-man  of  trust  estate  is  entitled 

to  notice  of  the  appointment  of  a  trustee  on  the 

death  of   the   surviving   trustee. — In    re   Welch 

\  (Sup.)  689. 

Where  persons  alleged  to  be  interested  in  a 
{  trust  were  lieyond  the  jurisdiction,  held,  it  was 
I  no  objection  to  the  appointment  of  a  trustee, 
since  suqh  persons  might  apply  to  the  court 
-  •  isch  (Sup.)  902. 


for  protection. — In  te  Seinii 


USURY. 

See,  also,  "Interest" 

Discovery  in  relation  to,  lee  "Discovery." 

An  agreement  by  a  retiring  partner  to  leave 
his  money  with  hu  anccMson  at  6  per  cent.. 
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and  not  to  make  any  charge,  if  he  should  loan 
tbem  securities  to  use  as  collateral  in  contid- 
eration  of  which  he  is  to  receiye  S4,000  per  an 
iium,    is    usurious.— Gilbert    t.    Warren    (Sup 
489. 

An  agreement  to  receirc  more  than  legal  int< 
est,  though  not  constituting  the  crime  of  usni 
may  be  a  defense  to  an  action  to  recover 
money  loaned.— Fox  t.  Miller  (Sup.)  837. 

VACANCY. 

In  oflSce,  see  "Officers." 

VACATION. 

Of  attachment,  see  "Attachment." 

Of  judgment  by  default,  see  "Judgment." 

VARIANCE. 

Between  pleading  and  proof,  see  "Plr 

VENDOR  AND  PURCHAf 

See,  also,  "Sales." 

Agents  for  sale  of  land,  see  "Broken 

In  an  action  to  recover  back  a  « 
under  a  contract  for  the  sale  of  re> 
the  expenses  of  examining  the  tit< 
been  rejected  as  defective,  it  is  not 
the  plaintiff  to  show  a  tender  or  of 
ance  of  the  contract   on   his  par' 
Wenninger  (Sup.)  670. 

Where  the  pnrdiaser  refused  t 
contract  unless  property   not   ni 
was  conveyed  to  him,  tbc   ven< 
from  performance. — Lighthall  v. 
087. 

VENUE. 

The  district  annexed  to   N 
Laws  1885,  c.  834,  remains  r 
county  of  Westchester  that  it 
be  deemed  residents  of  the  cc 
for  the  purpose  of  determin' 
action  in  the  supreme  court. 
(Sup.)  345. 

VERDIi 

See  "Trial." 

VERIFIC 

Of    pleading,    see    "Plf 

VETf 

Preferential  employing 

VICE  P 

See  "Master  and  Se 
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An  instminent  glrliig  the  right  to  cnt  and  re- 
moTe  ice  M4  a  grant,  nud  not  a  mere  Uoenae. — 
Ha«elton  v.  Webster  (Sup.)  922. 

Riparian  owners  on  a  lalte,  who  tinted  a  mill 
owner  on  the  oatlet  the  right  to  raise  the  water 
for  the  purpose  of  propelling  his  machinery,  did 
not  lose  the  right  to  the  use  of  the  waters  and  to 
cut  and  remove  ice  from  the  lalie. — Haiselton  t. 
"Webster  (Sup.)  022. 

WHARVES. 

A  wharfinger  who  stored  goods  held  entitled  to 
a  lien  for  storage  charges.— Buffalo  Doclc  Co.  y. 
I^adenburg  (Sup.)  1067 

A  wharfinger  who  stored  goods  held  entitled  to 
storage  fees.— Buffalo  Dock  C3o.  v.  Ladenburg 
(Sup.)  1067. 

Three  cents  per  month  per  ton  for  storage  of 
coal  by  a  wliarfinger  hdd  excessive.  —  Buffalo 
Dock  Co.  T.  Ladenburg  (Sup.)  1067. 

WIFE. 

See  "Husband  and  Wife." 

WILLS. 

Charitable  devises,  see  "Charities." 
I^egacy  taxes,  see  "Taxation." 

Kridence  of  a  subscribing  witness  to  a  will 
held  sufficient  to  warrant  a  finding  that  the  will 
was  signed  by  the  testator  when  the  witness 
subscribed  it.— In  re  De  Haas'  Will  (Sup.)  189. 

The  assent  of  an  executor  to  a  specific  legacy 
to  himself  will  not  be  implied  unless  it  appears 
that  the  legacy  will  not  be  required  to  pay  debts. 
—In  re  Van  Houten's  Estate  (Sup.)  190. 

Where  a  will  makes  a  valid  liequcst  in  trust,  but 
does  not  appoint  the  trustee,  equity  will  appoint 
one  in  whom  tht  title  to  an  inti-ri'st  in  thp  estate 
will  vest.— McDougall  v.  Dixon  (Sup.)  280. 

A  devise  to  a  corporation  can  be  questioned 
on  the  ^n'ound  that  it  is  in  excess  of  the  prop- 
erty which  the  corporation  has  power  to  hold, 
only  by  the  state  or  by  one  who  can  claim  an 
interest  in  the  property. — ^Moskowitz  v.  Horn- 
licrger  (Sup.)  462. 

Lands  acquired  after  the  execution  of  a  will 
nre  not  chargeable  with  the  payment  of  legacies, 
whore  the  will  shows  no  intention  that  they 
Hhonid  be  charged.— Jonffret  v.  Loppin  (Sup.) 
810. 

Where  payment  of  lesncies  was  directed  from 
certain  realty,  hdd  that,  rather  than  it.  subse- 
quently acquired  realty  was  chargeable  with 
payment  of  debts.— Jouffret  v.  Ijoppiu  (Sup.)  810. 

In  an  action  in  the  supreme  court  to  construe  a 
will,  no  judgment  will  be  rendered  as  to  whether 
betiuests  are  barred  by  limitation.  —  Pratt  v. 
Roman  Catholic  Orphan  Asylum  of  City  of  Al- 
bany (Sup.)  1035. 

Constmotlom. 

Under  a  will  giving  a  remainder  to  the  grand- 
children of  testator  living  at  the  death  of  his 


daughter,  and  providing  that,  if  any  of  them 
should  die  during  the  daughter's  life,  leaving  is- 
sue surviving,  such  issue  should  take,  hdd,  that 
the  remainders  were  vested,  subject  to  be  de- 
ve8te<l  by  the  death  of  a  grandchild,  either  with 
or  without  issue,  during  the  life  of  the  daugh- 
ter.—Cochrane  v.  Kip  (Sup.)  148. 

Under  a  will,  bequeathing  a  fund  to  a  trus- 
tee to  invest  the  same  and  pay  over  the  net  in- 
come to  the  fe.stii  tor's  widow  for  life,  and  be- 
queathing such  fund,  upon  her  death,  to  the 
children  of  the  testator  and  the  issue  of  any 
deceased  child,  the  remainder  in  the  trust  fund 
Incomes  vested  in  the  testator's  children  at  his 
death.— In  re  Heinze's  Estate  (Sarr.)  247. 

Will  construed,  and  held  that,  by  exercise  of  an 
option  to  release  land,  devisee  was  discharged 
of  a  claim  for  a  pecuniary  legacy.— Damuth  v. 
Lee  (Sup.)  286. 

Will  construed,  and  heUl  that  devises  to  testa- 
tor's daughter  did  not  take  effect  until  after 
the  death  of  his  wife.— Noble  v.  Thayer  (Sup.) 
302. 

A  provision  in  a  will  that  enough  should  be  set 
apart  for  the  testator's  "wife's  expenses"  held 
to  mean  her  experses  up  to  the  probate  of  ?rill 
and  funeral  e^kenses,  not  to  all  her  expenses 
dunng  her  life.— Barr  v.  Stringer  (Sup.)  342. 

A  will  giving  testatrix's  husband  her  real  and 
personal  estate  for  life,  with  power  to  use  such 
of  the  principal  as  he  should  need,  hdd  to  vest 
in  him  something  more  than  a  life  estate  and 
less  than  a  fee  in  her  lands.— Simmons  v.  Tay- 
lor (Sup.)  730. 

Will  construed,  and  bdd,  that  heirs  of  testator 
took  a  vested  interest  at  his  death.— Hersee  y. 
Simpson  (Sup.)  755. 

WITNESSES. 

The  jur.V  cannot  disregard  the  witnesses  of 
the  dpfciidnnt,  if  they  consider  them  interest- 
ed, nItliou;;h  they  are  not  contradicted  or  im- 
penched.— Berzevizy  v.  Delaware,  L.  &  W.  R. 
Co.  (Snp.)  27. 

Where  a  witness  called  by  plaintiff  testified 
on  crofiK-pxnmination  against  plaintiff,  held  that 
plaintiff  was  not  concluded  by  audi  testimony. — 
Bannon  v.  Levy  (Sup.)  353. 

Upon  a  proceeding  before  an  appraiser  to  fix 
n  transfer  tax,  a  legatee  may  testify  to  per- 
sonal triinsnctions  with  the  decedent. — In  re 
Gould's  Estate  (Sup.)   506. 

Plaintiff  is  not  barred  of  recovery  because  of 
his  interest  where  a  dispute  arose,  and  only  he 
and  defendant  were  present. — Kranss  y.  Abeles 
(City  Ct.  X.  Y.)  531. 

Where  plaintiff  was  extensively  cross-examined, 
the  judge  might  properly  refuse  to  allow  cross- 
examination  several  days  later. — Karwowski  y. 
Pitass  (Sup.)  (iS>l. 

Inconsistent  declarations  held  admissible  to  im- 
|)each  a  witness,  though  they  were  not  admissi- 
ble as  substantive  evidence. — Mahar  y.  New 
York  Cent.  &  H.  R.  U.  Co.  (Sup.)  847. 
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A  party  cannot- introduce  hii  case  by  croM-ez- 
nminlni;  a  witness  on  tacts  not  testified  to  on  the 
direct  examination.— Ernst  t.  Estey  VVire-WorlcB 
Co.  (Sup.)  918. 

In  a   criminal   case,   held  improper  to   require 
defendant  to  testify  on  cross-examination  ttiat  lie  ' 
iind   been  expelled   from  the   church. — People   v.  ' 
Dorthy  (Sup.)  970. 

In  a  prosecution  against  an  attorney  for  lar- 
ceny, held  improper  to  require  him,  on  cross-ex- 
nmiiiatiou,  to  show  that  he  was  disbarred  for  of- 
fenses other  than  the  on?  charged  in  the  indict 
ment.— People  v.  Dorthy   (Sup.)  970. 


WORK  AND  LABOR. 

The  evidence  as  to  payment  to  plaintiff  and  ns 
to  the  amount  of  work  performed  by  plaintiff, 
under  a  contract  foi  ?zcayating  and  clearing 
ground,  conKidered,  and  hrld  to  justify  the  fiwt- 
iiigs  of  the  rcfer«?e. — I'haii  t.  I>eTi  (Sup.)  WJG. 


WRITS. 

See  "Attachment";    "Ortiorari"; 
"Mandamus";   "Process." 


"Injunctiiin": 


PUBLUBiKO  CO.,  PnNTICIM  AND  STBtUOTYPUS,  ST.  PADI.,  MOIII. 
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